(§§404(a}, (f), 601)

KAIMOWITZ v. DEPARTMENT OF MENTAL HEALTH FOR
THE STATE OF MICHIGAN. No. 73-19434-AW
(Mich. Cir. Ct., Wayne County, July 10, 1973)

This case came to this Court originally on a complaint for
Writ of Habeas Corpus brought by Plaintift Kaimowitz on behaif
of John Doe and the Medical Committee for Human Rights, ak
leging that John Doe was being illegally detained in the
Lafayette Clinic for the purpose of experimental
psychosurgery.!

John Doe had been committed by the Kalamazoo County
Circuit Court on January 11, 1955, to the lonia State Hospital as
a Criminal Sexual Psychopath, without a trial of criminal
charges, under the terms of the then existing Criminal Sexual
Psychopathic law.2 He had been charged with the murder and
subsequent rape of a student nurse at the Kalamazoo State
Hospitat while he was confined there as a mental patient,

in 1972, Drs. Ernst Rodin and Jacques Gottlieb of the
Lafayette Clinic, a facility of the Michigan Department of Men-
tal Health, had filed a proposal "'For the Study of Treatment of
Uncontroliatle Aggression.”?

This was funded by the Legislature of the State of Michigan
for the fiscal year 1972. After more than 17 years at the lonia
State Hospital, John Doe was transferred to the Lafayette Clinic
in November of 1972 as a suitable research subject for the
Clinic's study of uncontroliable aggression.

Under the terms of the study, 24 criminal sexual psychopaths
in the State's mental health system were to be subjects of ex-
periment. The experiment was to compare the effect of surgery
on the amygdaleid portion of the limbic system of the brain
with the effect of the drug cyproterone acetate on the male
hormone flow. The comparison was intended to show which, if
either, could be used in controlling aggression of males in an
institutional setting, and to afford lasting permanent relief from
such aggression to the patient.

Substantial difficulties were encountered in locating a suita-
ble patient population for the surgical procedures and a
matched control group for the treatment by the antiandrogen
drug.? As a matter of fact, it was concluded that.John Doe was
the only known appropriate candidate available within the state
mental heaith system for the surgical experiment.

John Doe signed an “informed consent” form to become an
experimental subject prior to his transfer from the lonia State
Hospital.5 He had obtained signatures from his parents giving
consent for the exparimental and innovative surgical proce-
dures to be performed on his brain,® and two separate three-
man review committees were established by Dr. Rodin to re-
view the scientific worthiness of the study and the validity of
the consent obtained from Doe.

The Scientilic Review Committee, headed by Dr. Elliot Luby,
approved of the procedure, and the Human Rights Review
Committee, consisting of Ralph Slovenko, a Professor of Law
and Psychiatry at Wayne State University, Monsignor Clifford
Sawher, and Frank Morgan, a Certified Public Acgountant,
gave their approval to the procedure.

Even though no experimental subjects were found to be
available in the state mental health system other than John
Doe, Dr. Rodin prepared to proceed with the experiment on
Doe, and depth electrodes were to be inserted into his brain on
or about January 15, 1973.

Early in January, 1973, Plaintiff Kaimowitz became aware of
the work being contemplated on John Doe and made his con-
cern known to the Detroit Free Press. Considerable newspaper
publicity ensued and this action was filed shortly thereafter.

With the rush of publicity on the filing of the original suit,
funds for the research project were stopped by Dr. Gordon
Yudashkin, Director of the Department of Mental Health, and
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the investigators, Drs, Gottlieb and Rodin, dropped their plans
to pursue the research set out in the proposal. They reaffirmed
at the trial, however, their belief in the scientific, medical and
ethical spundness of the proposal.

Upon the request of counsel, a Three-Judge Court was em-
panelled, Judges D. O'Hair and George E. Bowles joining
Judge Horace W. Gilmore. Dean Francis A. Alien and Prof.
Robert A. Burt of the University of Mi~higan Law School were
appointed as counsel for John Doe.

Approximately the same time Amicus Curiae, the American
Orthopsychiatric Society, sought to snter the case with the
right to offer testimony. This was granted by the Court.

Three ultimate issues were framed for consideration by the
Court. The first related to the constitutionality of the detention
of Doe. The full statement of the second and third questions, to
which this Opinion is addressed, are set forth in the text below.

The first issue relating to the constitutionality of the deten-
tion of John Doe was considered by the Court, and on March
23, 1973, an Opinion was rendered by the Court holding the
detention unconstitutional. Subsequently, after hearing tes-
timony of John Doe’s present condition, the Court directed his
release.’

In the meantime, since it appeared unlikely that no project
would go forward because of the withdrawal of approval by Dr.
Yudashkin, the Court raised the question as to whether the rest
of the case had become mool. All counsel, except counsel rep-
resenting the Department of Mental Health. stated the matter
was not moot, and that the basic issues invoived were ripe for
declaratory judgment. Counsel for the Department of Mental
Health contended the maiter was moot.

Full argument was had and the Court on March 15, 1973,
rendered an oral Opinion holding that the matter was not moot
and that the case should proceed as to tha two framed issues
for declaratory judgment. The court held that even though the
original experimental program was terminaied, there was
nothing that would prevent it from being instituted again in the
near future, and therefore the matter was ripe for declaratory
judgment.?

The facts concerning the original experiment and the in-
volvement of John Doe were to be considered by the Court as
illustrative in determining whether legally adequate consent
could be obtained from adults invoiuntarily confined in the
state mental health system for experimenlal or innovalive pro-
cedures on the brain to ameliorate behavior, and, if it could be,
whether the State should allow such experimentation on
human subjects to proceed.?

The two issues framed for decision in this declaratory judg-
ment action are as follows:

1. After failure of established therapies, may an adult or a
legally appointed guardian, if the adult is involuntarily de-
tained, at a facility within the jurisdiction of the State Depart-
ment of Mental Health give legally adequate consent to an in-
novative or experimental surgical procedure on the brain, if
there is demonstrable physical abnormality of the brain, and
ihe procedure is designed to ameliorate behavior, which is
gither personally tormenting to the patient, or so profoundly
disruptive that the patient cannot safely live, or live with
others?

2. If the answer to the above is yes, then it is legal in this
State to undertake an innovative or experimental surgical pro-
cedure on the brain of an adult who is involuntarily detained at
a facility within the jurisdiction of the State Depariment of Men-
tal Health, if there is demonstrable physical abnormality of the
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brain, and the procedure is designed to ameliorate behavior,
which is either personally tormenting to the patient, or so pro-
foundly disruptive that the patient gannot safely life, or live with
others?

Throughout this Opinion, the Court will use the term
psychosurgery to describe the proposed innovative or experi-
mental surgical procedure defined in the gquestions for consid-
eration by the Court.

At least two definitions of psychosurgery have been fur-
nished to the Court. Dr. Bertram S. Brown, Director of the Na-
tional Institute of Mental Health, defined the term as follows in
his prepared statement before the United States Senate Sub-
cormnmittee on Health of the Committee on Labor and Public
Welfare on February 23, 1973:

“Psychosurgery can best be defined as a surgical
removal or destruction of brain tissue or the cut-
ting of brain tissue to disconnect one part of the
brain from another, with the intent of altering the
behavior, even though there may be no direct evi-
dence of siructural disease or damage to the
brain.”

Or. Peter Breggin, a witness at the trial, defined
psychosurgery as the destruction of normal brain tissue for the
control of emotions or behavior or the destruction of abnormal
brain tissue for the control of emotions or behavior, where the
abnormal tissue has not been shown to be the cause of the
emotions or behavior in question.

The psychosurgery involved in this litigation is a sub-class,
narrower than that defined by Dr. Brown. The propesed
psychosurgery we are concerned with encompasses only ex-
perimental psychosurgery where there are demonstrable phys-
ical abnormalities in_the brain."® Therefore, femporal lobec-
toimy,” an established therapy for reliel of clearly diagnosed
epilepsy is not involved, nor are accepted neurolegical surgical
procedures, for example, operations for Parkinsonism, or op-
erations for the removal of tumors or the relief of stroke.

We start with the indisputable medical fact that no significant
activity in the brain occurs in isolation without correlated activ-
ity in other parts of the brain. As the level of complexity of
human hehavior increases, so dées the degree of interaction
and integration. Dr. Ayub Ommaya, a witness in the case, illus-
trated this through the phenomenon of vision. Pure visual sen-
sation is one of the functions highly localized in the occiptal
lobe of the back of the brain. However, vision in its broader
sense, such as the ability to recognize a face, does not depend
upon this area of the brain alone. It requires the integration of
that small part of the brain with the rest of the brain. Memory
mechanisms interact with the visual sensation to permit the
recognition of the face. Dr. Ommaya pointed out that the more
we know about brain function, the more we realize with cer-
tainty that many functions are highly integrated, even for rela-
tively simple activity.

It is clear from the record in this case that the understanding
of the limbic system of the brain and its function is very limited.
Practically every withess and exhibit established how little is
known of the relationship of the limbic system to human be-
havior, in the absence of some clearly defined clinical disease
such as epilepsy. Drs. Mark, Sweet and Ervin have noled re-
peatedly the primitive state of cur understanding of the amyg-
dala for example, remarking that it is an area made up of nine
to fourteen different nuclear structures, with many functions,
some of which are competitive with others. They state that
there are not even reliable guesses as to the functional location
of some of the nuclei.’

The testimony showed that any physical intervention in the
brain must always be approached with extreme caution. Brain
surgery is always irreversible in the sense that any intrusion
intc the brain destroys the brain cells and such cells do not
regenerate. Dr. Ommaya testified that in the absence of well
defined pathological signs, such as blood clots pressing on the
brain due to trauma, or tumar in the brain, brain surgery is
viewed as a treatment of last resort.

The record in this case demonstrates that animal experimen-
tation and nonintrusive human experimentation have not been
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exhausted in determining and studying brain function. Any ex-
perimentation on the human brain, especially when it involves
an intrusive, irreversible procedurg in a non-lifa-threatening
situation, should be undertaken with extreme caution, and then
only when answers canngt be obtained from animal experimen-
iation and from non-intrusive human experimentation.

Psychosurgery should never be undertaken upon involuntar-
ily committed populations, when there is a high-risk low-
benefits ratio as demonstrated in this case. This is because of
the impossibility of obtaining truly informed consent from such
populations. The reasons such informed consent cannot be ob-
tained are set forth in detail subsequently in this Opinion.

There is widespread conecern about viclence. Personal vio-
lence, whether in a domestic setting or reflected in street vio-
lence, tends to increase. Violence in group confroniations ap-
pears to have culminated in the late 60's but still invites study
and suggested solutions. Violence, personal and group, has
&ngaged the criminal [aw courts and the correctionai systems,
and has inspired the appointment of national commissions.
The late President Lyndon 8. Johnson convened a commission
on violence under the chairmanship of Dr. Milton Eisenhower.
It was a commission that had fifty consultants representing var-
ious fields of law, sociclogy, criminology, history, government,
social psychiatry, and social psychology. Conspicuous by their
absence were any professicnals cancerned with the human
brain. It is not surprising, then, that of recent date, there has
been theorizing as to violence and the brain, and just over two
years ago, Frank Ervin, a psychiatrist, and Vemeon H. Mark, a
neurosurgeon, wrote Violence and the Brain1? detailing the ap-
plication of brain surgery to problems of violent behavigr.

_ Problems of viclence are not strangers to this. Court. Over
many years we have studied personal and group viclence in a
court context. Nor are we unconcerned about the tragedies
growing out of personal or group confrontations. Deep-seated
public concern begets an impatient desire for miracle solu-
ticns. And necessarily, we deal here not only with legal and
medical issues, but with ethical and social issues as well.

Is brain function related to abnormal aggressive behavior?
This, fundamentally, is what the case is about. But, one cannot
segment or simplify that which is inherently complex. As Ver-
non H. Mark has written, 'Moral values are social concems, not
medical ones, in any presently recognized sense,’?

Viglent behavicr not associated with brain disease should
not be dealt with surgically. At best, neurosurgery rightfully
shouid concern itself with medical problems and not the be-
havior problems of a social eticlogy.

The Court does not in any way desire to impede medical
progress. We are much concerned with violence and the possi-
ble effect of brain disease on viclence. Much research on the
brain is necessary and must be carried on, but when it takes
the form of psychosurgery, it cannot be undertaken on involun-
tary detained populations, Other avenues of research must be
utilized and developed.

Although extensive psychosurgery has been performed in the
United States and throughout the world in recent years to at-
tempt change of objectionable behavior, there is no medicaily
recognized syndrome for aggression and objectionable be-
havior associated with the nonorganic brain abnormality.

The psychosurgery that has been done has in varying de-
grees blunted emotions and reduced spontaneous behavior.
Dr. V. Balasubramanian, a teading psychosurgeon, has charac-
terized psychosurgery as ''sedative neurcsurgery,” a procedure
by which patients are made quiet and manageable'* The amyg-
dalotomy, for example, has been used to calm hyperactive
children, to make retarded children more manageable in in-
stitutions, to blunt the emotions of people with depression, and
to attempt to make schizophrenics mere manageable.'’

As pointed out above, psychosurgery is clearly experimental,
poses substantial danger to research subjects, and carries sub-
stantial unknown risks. There is no persuasive showing on this
record that the type of psychosurgery we are concerned with
would necessarily confer any substantial benefit on research
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subjects or significantly increase the body of scientific know-
ledge by providing answers to problems of deviant behavior.

The dangers of such surgery are undisputed. Though it may
be urged, as did some of the witnesses in this case, that the
incidents of morbidity and marality are low from the proce-
dures, all agree dangers are involved, and the benefits to the
patients are uncertain.

Absent a clearly defined medical syndrome, nothing pin-
points the exact location in the brain of the cause of undesira-
ble behavior so as to enable a surgeon to make a lesion, re-
move that portion of the brain, and thus affect undesirable be-
havior.

Psychosurgery flatlens emotional responses, lsads to lack of
abstract reasoning ability, leads to a loss of capacity for new
learning and causes general sedation and apathy. It can lead to
impairment of memory, and in some instances unexpected re-
sponses to psychasurgery are observed. it has been found, for
example, that heightened rage reaction can follow surgical in-

" tervention on the amygdala, just as placidity can.'®

It was unanimously agreed by all witnesses that
psychosurgery does not, given the present state of the art, pro-
vide any assurance that a dangerously violent person can be
restored to the community.1?

Simply stated, on this record theére is no scientific basis for
establishing that the removal or destruction of an area of the
limbic brain would have any direct therapeutic effect in control-
ling aggressivity or improving tormenting personal behavior
absent the showing of a well defined clinical syndrome such as
epilepsy.

To advance scientific knowledge, it is true that doctors may
desire to experiment on human beings, but the need for scien-
tific inquiry must be reconciled with the inviolability which our
society provides for a person's mind and body. Under a free
government, one of a persgn’s greatest rights is the right to
inviolability of his person, and it is axiomatic that this right
necessarily forbids the physician or surgeon from violating,
without permission, the bodily integrity of his patient.’®

Generally, individuals are allowed free choice about whether
to undergo experimental medical procedures. But the State has
the power to modify this free choice concerning experimental
medicai procedures when it cannot be freely given, or when the
result would be contrary ta public policy. For example, it is ob-
vious that a person may not consent to acts that will constitute
murder, manslaughter, or mayhem upon himself."? In short,
there are times when the State for good reason should with-
hold a person’s ability to consent to certain medical proce-
dures.

1t is elementary tort law that consent is the mechanism by
which the patient grants the physician the power to act, and
which protects the patient against unauthorized invasions of
his person. This requirement protects one of society’s most
fundamental values, the inviofability of the individual. An opera-
tion performed upon a patient without his informed consent is
the tort of battery, and a doctor and a hospital have no right to
impose compulsory medical treatment against the patient's
will. These elementary statements of tort law need no citation.

Jay Katz, in his outstanding book "Experimentation with
Human Beings' (Russell Sage Foundation, N.Y. {1972)) paints
out on page 523 that the concept of informed consent has been
accepted as a cardinal principle for judging the propriety of
research with human beings.

He points cut that in the experimental setting, informed con-
sent serves multiple purposes. He states {page 523 and 524):

... Most clearly, requiring informed consent
serves society's desire to respect each individual's
autonemy, and his right to make choices concern-
ing his own life."

“Second, providing a subject with information
about an experiment will encourage him to be an
active partner and the process may also increase
the rationality of the experimentation process.”
“Thirdly, securing informed consent protects the
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experimentation process by encouraging the in-
vestigator to gquestion the value of the proposed
project and the adequacy of the measures he has
taken to protect subjects, by reducing civil and
criminal liability for nonnegligent injury to the sub-
jects, and by diminishing adverse public reaction
to an experiment.”

"Finally, informed consent may serve the function
of increasing society's awareness about human
research ...

It is obvious that there must be close scrutiny of the adequa-
cy of the consent when an experiment, as in this case, Is
dangerous, intrusive, irreversible, and of uncertain benefit to
the patient and society.20

Counsel for Drs. Rodin and Gottlieb argues that anyone who
has ever been treated by a doctor for any relatively serious ill-
ness is likely to acknowledge that a competent doctor can get
almost any patient to consent to almost anything. Counsel
¢laims this is true because patients do not want to make deci-
sions about complex medical matters and because there is the
general problem of avoiding decision making in stress situa-
tions, characteristic of all human beings.

He further argues that a patient is always under duress when
hospitalized and that in a hospital or institutional setting there
is no such thing as a volunteer. Dr. Ingelfinger in Volume 287,
page 466 of the New England Journal of Medicine (August 31,
1972) states:

... The process of obtaining ‘informed consent’
with all its regulations and conditions, is no more
than an elaborate ritual, a device that when the
subject is uneducated and uncomprehending,
confers no more than the semblance of propriety
on human expesimentation. The subject’s only real
protection, the public as well as the medical
profession must recognize, depends on the con-
science and compassion of the investigator and
his peers.”

Everything defendants' counsel argues militates against the
abtaining of infarmed consent from involuntarily detained men-
tal patienis. If, as he agrees, truly informed consent cannot be
given for regular surgical procedures by noninstitutionalized
persons, then certainly an adequate informed consent cannot
be given by the involuntarily detained mental patient.

We do not agree that a truly informed consent cannot be
given for a regular surgical procedure by a patient, in-
stituticnalized or not. The law has long recognized that such
valid consent can be given, But we do hold that informed con-
sent cannot be given by an involuntarily detained mental pa-
tient for experimental psychosurgery for the reasons set forth
below.

The Michigan Supreme Court has considered in a tort case
the problems ot experimentation with humans. In Norter v.
Kach, 272 Mich. 273, 261 N.W. 762 {1935), the issue turned on
whether the doctor had taken proper diagnostic steps before
prescribing an experimental treatment for cancer. Discussing
medical experimentation, the Court said at page 282:

“We recognize the fact that if the general practice
of medicine and surgery is to progress, there must
be a certain amount of experimentation carried
on; but such experiments must be done with the
knowledge and consent of the patient or those re-
sponsibie for him, and must not vary too radically
irom the accepted method of procedure.”
{Emphasis added).

This means that the physician cannot experiment without re-
straint or restriction. He must consider first of all the welfare of
his patient. This concept is universally accepted by the medical
profession, the legal profession, and responsible persons who
have thought and written on the matter.

Furthermore, he must weigh the risk of the patient against
the benefit to be obtained by trying something new. The risk-
benefit ratic is an important ratio in considering any experi-
mental surgery upan a human being. The risk must always be
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relatively low, in the non-life threatening situation to justify
human experimentation.

[nformed consent is a requirement of variable demands.
Being certain that a patient has consented adequately te an
operation, for example, is much more important when doctors
are going to undertake an experimental, dangerous, and intru-
sive procedure than, for example, when they are going to re-
move an appendix. When a procedure is experimental, danger-
ous, and intrusive, special safeguards are necessary. The risk-
benefit ratio must be carefully considered, and the question of
consent thoroughly explored.

To be legally adequate, a subject’s informed consent must be
competent, knowing and voluntary.

In considering consent for experimentation, the ten princi-
ples known as the Nuremberg Code give guidance. They are
found in the Judgment of the Court in United States v. Karl
Brandt.?!

There the Court said:

... Certain basic prin¢iples must be observed in
order to satisfy moral, ethical and legal concepts:
1. The voluntary consent of the human subject is
absolutely essential.

This means that the person involved should have
legal capacity to give consent; should be so
situated as to be able to exercise free power of
choice, without the interventian of any element of
force, fraud, deceit, duress, overreaching, or other
uiterior form of constraint or coercion; and should
have sufficient knowledge and comprehension to
enable him to make an understanding and
enlightened decision. This latter element requires

that-beforg-the-acceptance of an affirmative déci-~

sion by the experimental subject there should be
made known to him the nature, duration and pur-
pose of the experiment; the meéethods and means
by which it is to be conducted; all inconveniences
and hazards reasonably to be expected; and the
effects upon his health or person which may pos-
sibly come from his participation in the experi-
ment. The duty and respensibility for ascertaining
the quality of the consent rests upon each indi-
vidual who initiates, directs, or engages in the ex-
periment. it s a personal duty and responsibility
which may not be delegated to another with
impunity.

The duty and responsibility for ascertaining the
quaiity of the consent rests upon each individual
who initiates, directs, or sngages in the experi-
ment. } is a2 personal duty and responsibility which
may not be delegated to another with impunity.

“2. The experiment should be such as to yield
fruitful results for the good of society, unprocura-
ble by other methods or means of study, and not
random and unnecessary in nature.

“3. The experiment should be 50 designed and
based on the results of apimal experimentation
and a knowledge of the natural history of the
disease of other problem under study that the an-
ticipated results will justify the performance of the
experiment.

4. The experiment should be so conducted as to
avoid all unnecessary physical and mental suffer-
ing and injury.

“5. No experiment should be conducted where
there is an a prigri reasan to believe that death or
disabling injury will occur; except, perhaps, in
those experiments where the experimental physi-
cians aiso serve as subjects,

“6. The degree of risk to be taken should never
exceed that determined by the humanitarian im-
portance of the problem to be solved by the exper-
iment,
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*7. Proper preparations should be made and ade-
quate facilities provided to protect the experimen-
tal subject against even remote possibilities of in-
jury, disability, or death.

“8. The experiment should be conducted only by
scientifically qualitied persons. The highest degree
of skill and care should be required through all
stages of the experiment of those who conduct or
angage in the experiment.

@, During the course of the experiment the
human subject should be at liberty to bring the
experiment to an end if he has reached the physi-
cal or mental state where continuation of the ex-
periment seems to him to be impossible.

*“10. During the course of the experiment the sci-
entist in charge must be prepared to terminate the
experiment at any stage, if he has probable cause

to beligve, in the exercise of the good faith,
superior skill, and careful judgment required of
him that a continuation of the experiment is likely
10 result in injury, disability, or death to the ex-
perimental subject.”

in the Nuremberg Judgment, the elements of what must
guide us in decision are found. The involuntarily detained men-
tal patient must have legal capacity to give consent. He must be
so situated as to be able to exercise free power of choice,
without any element of force, fraud, deceit, duress, overreach-
ing, or other ulterior form of restraint or coercion. He must
have sufficient knowledge and comprehension of the subject
matter to enable him to make an understanding decision. The
decision must be a totally voluntary one on his part.

- We-must first-look-to-the-competency of the involuntarily de-
tained mental patient to consent. Competency requires the abil-
ity of the subject to understand rationally the nature of the pro-
cedure, its risks, and other relevant information. The standard
governing required disclosures by a doctor is what a reasona-
ble patient needs to know in order to make an intelligent deci-
sion. See Waliz and Schenneman, “Informed Consent
Therapy,” 64 Northwestern Law Review 628 (1969).22

Although an involuntarily detained mental patient may have a
sufficient 1.Q. to intellectually comprehend his circumstances
(in Dr. Rodin's experiment, a person was required to have at

least an 1.Q. of 80), the very nature of his incarceration di-
minishes the capacity to consent to psychosurgery. He is par-
ticularly vulnerable as a result of his mental condition, ‘the
deprivation stemming from involuntary confinement, and the
effects of the phenomenon of “institutionalization’.

The very maoving testimony of John Doe in the instant case
establishes this beyond any doubt, The fact of institutional con-
finement has special force in undéermining the capacity of the
mental patient to make a competent decision.on this issue,
even though he be intellectually competent to do so. In the
routine of institutional life, most decisions are made for pa-
tients. For example, John Doe testified how extraordinary it
was for him to be approached by Dr. Yudashkin about the pos-
sible submission to psychosurgery, and how unusual it was to
be consulted by a physician about his preference.

Institutionatization tends to strip the individuat of the support
which permits him to maintain his sense of se!f-worth and the
value of his own physical and mental integrity. An involuntarily
confined mental patient clearly has diminished capacily for
making a decision about irreversible experimental
psychosurgery.’

Equally great problems are found when the involuntarily de-
tained mental patient is incompetent, and consent is sought
from a guardian or parent. Although guardian or parental con-
sent may be legally adequate when arising out of traditional
circumstances, it is legally ineffective in the psychosurgery
situation. The guardian or parent cannot do that which the pa-
tient, absent a guardian, would be legally unable to do.

The second element of an informed consent is knowledge of
the risk involved and the procedures to be undertaken. It was
obvious from the record made in this case that the facts sur-
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rounding experimental brain surgery are profoundly uncertain,
and the lack of knowledge on the subject makes a knowledge-
able consent to psychosurgery literally impossible.

We turn now to the third element of an informed consent,
that of voluntariness. It is obvious that the most important thing
to a large number of involuntarily detained mental patients in-
carcerated for an unknown length of time, is freedom.

The Nuremberg standards require that the experimental sub-
jects be so situated as to exercise free power of choice without
the intervention of any element of force, fraud, deceit, duress,
overreaching, or other ufterior form of constraint or coercion. It
is impossible for an involuntarily detained mental patient to be
free of uiterior forms of restraint or coercion when his very re-
lease from the institution may depend upon his cooperating
with the institutional authorities and giving consent to experi-
mental surgery.

The privileges of an involuntarily detained patient and the
rights he exercises in the institution are within the control of
the institutional authorities. As was pointed out in the tes-
timony of John Doe, such mingr things as the right to have a
lamp in his room, or the right to have ground privileges to go
for a picnic with his family assumed major proportions. For 17
years he lived completely under the contro! of the hospital.
Nearly every important aspect of his life was decided without
any opportunity on his part to participate in the decision-
making process.

The involuntarily detained mental patient is in an inherently
coercive atmosphere even though no direct pressures may be
placed upon him. He finds himself stripped of customary
amenities and defenses. Free movement is restricted. He be-
comes a part of communal living subject to the control of the
institutional authorities.

As pointed out in the testimony in this case, John Doe con-
sented to this psychosurgery partly because of his etfort to
show the doctors in the hospital that he was a cooperative pa-
tient. Even Dr. Yudashkin, in his testimony, pointed out that
involuntarily confined patients tend to tell their doctors what
the patient thinks these people want to hear.

The inherently coercive atmosphere 1o which the involuntar-
ity detained mental patient is subjected has bearing upon the
voluntariness of his consent. This was pointed up graphically
by Dr. Watson in his testimony {page 67, April 4). There he was
asked if there was any significant difference between the kinds
of coercion that exist in an open hospital setting and the kinds
of coercion that exist on involuntarily detained patients in a
state mental institution.

Dr. Watson answered in this way:

“There is an enormaous difference. My perception
of the patients at lonia is that they are willing al-
most to try anything to somehow or other improve
their lot, which is — you know — not bad. It is just
plain normal — you know -~ that kind of desire.
Again, that pressure — again — | don't like to use
the word "coercion’ because it implies a kind of
deliberateness and that is not what we are talking
about -~ the pressure to accede is perhaps the
more accurate way, | think — the pressure is
perhaps so severe that it probably ought to cause
us to not be willing to permit experimentation that
has questionable gain and high risk from the
standpoint of the patient's posture, which is, you
see, the formula that | mentioned we hashed out in
our Human Use Committee."”

Involuntarily confined mental patients live in an inherently
coercive institutional environment. Indirect and subtle
psychological coercion has profound effect upon the patient
population. Involuntarily confined patients cannot reason as
equals with the doctors and administrators over whether they
should undergo psychosurgery. They are not able to voluntarily
give informed consent because of the inherent inequality in
their position.28

It has been argued by defendants that because 13 criminal
sexual psychopaths in the lonia State Hospital wrote a letter
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indicating they did not want to be subjects of the
psychosurgery, that consent can be obtained and that the ar-
guments about coercive pressure are not valid,

The Court does not feel that this necessarily follows. There is
no showing ot the circumstances under which the retusal ot
these thirteen patients was obtained, and there is no showing
whatever that any effort was made to obtain the consent of
these patients for such experimentation.

The fact that thirteen patients unilaterally wrote a letter say-
ing they did not want to be subjects of psychosurgery is ir-
relevant to the question of whether they can consent to that
which they are legally precluded from doing.

The law has always been meticulous in scrutinizing inequal-
ity in bargaining power and the possibility of undue influence
in commercial fields and in the law of wills. It also has been
most careful in excluding from criminal cases confessions
where there was no clear showing of their compietely voluntary
nature atter full understanding of the consequences. No fesser
standard can apply to involuntarily detained mental patients.

The keystone to any intrusion upon the body of a person
must be full, adequate and informed consent. The integrity of
the individual must be protected from invasion into his body
and personality not voluntarily agreed to. Consent is not an idle
or symbolic act; it is a fundamental requirement for the protec-
tion of the individual's integrity.

We therefore conclude that involuntarily detained mental pa-
tients cannot give informed and adequate consent to experi-
mental psychosurgical procedures on the brain.

The three basic elements of informed consent — compe-
tency, knowledge, and voluntariness — cannot be ascertained
with a degree of reliability warranting resort to use of such an
invasive procedure.?s

To this point, the Court's central cancern has primarily been
the ability of an involuntarily detained mentat patient to give a
factually informed, legally adequate consent to psychosurgery.
However, there are also compelling constitutional considera-
tions that preclude the involuntarily detained mental patient
from giving effective consent to this type of surgery.

We deal here with State action in view of the fact the ques-
tion relates to involuntarily detained mental patients who are
confined because of the action of the State.

Initially, we consider the application of the First Amendment
to the problem before the Court, recognizing that when the
State’s interest is in conflict with the Federal Constitution, the
State's interest, even though declared by statute ar court rule,
must give way. See NAACP v. Button, 371 U.S. 415 (1963) and
United Transportatian Workers® Union v, State Bar of Michigan,
401 U.S. 576 (1971).

A person’s mental processes, the communication of ideas,
and the generation of ideas, come within the ambit of the First
Amendment. To the extent that the First Amendment protects
the dissemination of ideas and the expression of thoughts, it
equally must protect the individual's right to generate ideas.

As Justice Cardoze pointed out:

“We are free only if we know, and so in proportion
to our knowledge. There is no freedom without
choice, and there is no choice without knowledge
— or not that is illusory. Implicity, therefore, in the
very notion of liberty is the liberty of the mind to
absorb and to beget ... The mind is in chains
when it is without the oppertunity to choose. One
may argue, if one please, that opportunity to
choose is more an evil than a good. One is guilty
of a contradiction if one says that the opportunity
can be denied, and liberty subsist. At the root of all
liberty is the liberty to know . ..

"Experimentation there may be in many things of
deep concern, but not in setting boundaries to
thought, for thought freely communicated is the
indispensable condition of the intelligent ex-
perimentation, the one test of its validity.

Cardozo, the Paradoxes of Legal Science, Colum-
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bia University Lectures, reprinted in Selacted Writ-
ings of Benjamin Nathan Cardopzo.” (Fallon Publi-
cations (1947)), pages 317, and 318.
Justice Holmes expressed the basic theory of the First
Amendment in Abrams v. United States, 250 U.S. 616, 630
(1919) when he said:

... The ultimate good desired is better reached
by free trade in ideas — that the best test of truth
is the power of the thought to get itself accepied
in the competition of the market, and that truth is
the only ground upon which thelr wishes safely
can be carried out. That at any rate is the theory of
our constitution . . . We should be eternally vigilant
against attempts to check expressions of opinions
that we loathe and believe to be fraught with
death, unless they so imminently threaten im-
mediate interference with the lawful and pressing
purpose of the law that an immediate check is re-
quired to save the country .. .

Justice Brandeis in Whitney v. Cal. 274 U.8. 357, 375 (1927},

put it this way:
“Those who won our independence believed that
the final end of the State was to make men free o
value their faculties; and that in its government the
deliberative force should prevail over the arbitrary
... They believed that freedom to think as you will
and to speak as you think are means indispensible
to the discovery and spread of political truth; that
without free speech and assembly discussion
wauld be futile; that with them, discussien affords
ordinarily adeguate protection against the dis-
semindtion of noXious doctrine; that the greatest
menace to freedom is an inert people; that public
discussion is a political duty; and that this shouid
be a fundamental principle of the American Gov-
ernment . ..”

Thomas Emerson, a distinguished writer on the First
Amendment, stated this in “"Toward a General Theory of the
First Amendment,” 72 Yale Law Journal 877, 895 (1963):

“The function of the legal process is not only to
provide a means whereby a society shapes and
controls the behavior of its individual members in
the interests of the whole. it also supplies one of
the principal methods by which a society controls
itself, limiting its own powers in the interests of
the individual. The role of the law here is to mark
the guide and line between the sphere of social
power, grganized in the form of the state, and the
area of private right. The legal problems invoived
in maintaining a system of free expression fall
largely into this realm. In essence, legal support
for such a society involves the protection of indi-
vidual rights against interferance or unwarranted
control by the government. More specifically, the
legal structure must provide:

1. Protection of the individual's right to freedom
of expression against interference by the govern-
ment in its efforts to achieve other social objec-
tives or to advance its own interests . ..

“2. Restriction of the government in so far as the .
government itself participates in the system of ex-
pression.

“All these requirements involve control over the
state. The use of law to achieve this kind of control
has been one of the central concerns of freedom-
seeking societies over the ages. Legal recognition
of individual rights, enforced through the legal
procasses, has become the core of free society.”

In Stanifey v. Georgia, 397, U.5. 557 {1969} the Supreme Court
cnce again addressed the free dissemination of ideas. It said at
page 565-66:

“Our whole constitutional heritage rebels at the
thought of giving government the power to control
men’s minds ... Whatever the power of the state
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to control dissemination of ideas inimical to public
morality, it cannot constitutionally promise legisia-
tion on the desirability of controlling a person’s
private thoughts.”

Freedom of speech and expression, and the right of ali men
to disseminate ideas, papular or unpopular, are fundamenial to
orderad liberty. Government has no power or right to control
man's minds, thoughts, and expressions. This is the command
of the First Amendment. And we adhere to it in hoiding an in-
voluntarily detained mental patient may not gonsent to experi-
mental psychesurgery.

For, if the First Amendment protects the freedom to express
ideas, it necessarily follows that it must protect the freedom to
generate ideas. Without the latler protection, the former is
meaningless.

Experimental psychosurgery, which is irreversible and intru-
sive, often leads to the blunting of emotions, the deadening of
memory, and the reduction of affect, and limits the ability to
generate new ideas. Its potential for injury to the creativity of
the individual is great, and can impinge upon the right of the
individual to be free from inierference with his mental
processes.

The State’s interest in performing psychosurgery and the
legal ability of the involuntarily detained mental patient to give
consent must bow to the First Amendment, which protects the
generation of free flow of ideas from unwarranted interference
with one’s mental process.

To allow an involuntarily detained mental patient to consent
1o the type of psychosurgery proposed in this case, and to
pemit the-State to perform-it, would be to condone State ac-
tion in violation of basic First Amendment rights of such pa-
tients, because impairing the power to generate ideas inhibits
the tull dissemination of ideas.

There is no showing in this case that the State has met its
burden of demonstrating such a compelling State interest in
the use of experimental psychosurgery on involuntarily de-
tained mental patients to overcome its proscription by the First
Amendment of the United States Constitution.

In recent years, the Supreme Court of the United States has
developed a constitutional concept of right of privacy, relying
upon the First, Fifth and Fourteenth Amendments. It was found
in the marital bed in Griswold v. Conn. 381 U.S. 479 (1962); in
the right to view obscenity in the privacy of one’s home in
Stanfey v. Georgia, 395 U.S. 557 (1869); and in the right of a
woman to control her own body by determining whether she
wishes to terminate a pregnancy in Rowe v, Wade, 41 L. W. 4213
{1973).

The ¢oncept was also recognized in the case of a prison in-
mate subjected to shock treatment and an experimental drug
without his consent in Mackey v. Procunier, — F.2d —, 71-3062
(9th Circuit. April 18, 1973).

In that case, the $th Circuit noted that the District Court had
treated the action as a malpractice claim and had dismissed it.
The 9th Circuit reversed, saying, inter alia:

"It is asserted in memoranda that the staff at Vac-
aville is engaged in medical and psychiatric ex-
perimentation with ‘aversion treatment’ of criminal
offenders including the use of succinycholine on
fully conscious patients. It is emphasized the
plaintitf was subject to experimentation without
consent.

“Proof af such matters could, in cur judgment,
raise serious constitutional questions respecting
cruel and unusual punishment or impermissibie
tinkering with the mental process. (Citing Staniey
among other cases) In our judgment it was error to
dismiss the case without ascertaining af least the
extent to which such charges can be sustained
..." (Emphasis added).

Much of the rationale for the developing constitutional con-
cept of right to privacy is found in Justice Brandeis’ famous
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dissent in Oimstead v. United States, U.S. 438 (1928) at 478,

where he said:
“The makers of our Constitution undertook to
secure conditions favorable to the pursuit of hap-
piness. They recognized the significance of man's
spirituat nature, of his feelings and of his intellect.
They knew that only a part of the pain, pleasure,
and satisfaction of life are to be found in material
things. They sought to protect Americans in their
beliefs, their thoughts, their emotions and their
sensations. They conferred, as against the Gov-
ernment, the right to be left alone — the most
comprehensive of rights and the right most valued
by civilized men."”

There is no privacy more deserving of constitutionat projec-
tion than that of one's mind. As pointed out by the Court in
Huguez v. United States, 406 F 2d 366 (1968), at page 382, foot-
note 84:

... Nor are the intimate internal areas of the
physical habitation of mind and soul any iess de-
serving of precious preservation from unwarranted
and forcible intrusions than are the intimate inter-
nal areas of the physical habitation of wife and
family. Is not the sanctity of the bedy even more
impaortant, and therefore, more to be honored in
its protection than the sanctity of the home? .. "

Intrusion inte one’s intellect, when one is involuntarily de-
tained and subject to the control of institutional authorities, is
an intrusion into one's constitutionally protected right of pri-
vacy. If one is not protected in his thoughts, behavior, personal-
ity and identity, then the right of privacy becomes
meaningless.?

Before a State can violate one's constitutionally protected
right of privacy and obtain a valid consent for experimental
psychosurgery on inveluntarily detainetd mental patients, a
caompelling State interest must be shown. None has been
shown here.

To héld that the right of privacy prevents law against dis-
semination of contraceptive material as in Griswold v. Conn.
(supra), or the right to view obscenity in the privacy of one's
home as in Staniey v. Georgia (supra), but that it does not ex-
tend to the physical intrusion in an experimental manner upon
the brain of an involuntarily detained mental patient is to den-
igrate the right. in the hierachy of values, it is more impaortant
to protect one's mental processes than to protect even the pri-
vacy of the marital bed. To authorize an involuntarily detained
mental patient to consent to experimental psychosurgery
would be to fail to recognize and foliow the mandates of the
Supreme Court of the United States, which has constitutionally
protected the privacy of body and mind.

Counsel for John Doe has argued persuasively that the use of
the psychosurgery proposed in the instant case would consti-
tute cruel and unusual punishment and sheuld be barred under
the Eighth Amendment. A determination of this issue is not
necessary to decision, because of the many other legal and
constitutional reasons for hglding that the involuntarily de-
tained mantal patient may not give an informed and valid con-
sent to experimental psychosurgery. We therefore do not pass
on the issue of whether the psychosurgery proposed in this
case constitutes cruel and unusual punishment within the
meaning of the Eighth Amendment.

For the reasons given, we conclude that the answer to ques-
tion number one posed for decision is no.

In reaching this conclusion, we emphasize two things.

First, the conclusion is based upon the state of knowledge as
of the time of the writing of this Opinion. When the state of
medical knowledge develops to the extent that the type of
psychosurgital intervention proposed here becomes an ac-
cepted neurosurgical procedure and is no longer experimental,
it is possible, with appropriate review mechanisms,?’ that in-
voluntarily detained mental patienis could consent to such an
operation.

Second, we specifically hold that an involuntarily detained
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mental patient today can give adequdte consent to accepted
neurosurgical procedures.

In view of the fact we have answered the first question in the
negqative, it is not necessary to proceed to a consideration of

the second question, although we cannot refrain from noting
that had the answer to the first question been yes, serious con-
stitutional problems would have arisen with reference to the
second quastion.

One final word. The Court thanks all counsel for the excel-
lent, lawyer-like manner in which they have conducted them-
selves. Seldom, if ever, has any member of this panel presided
over a case where the lawyers wete so well-prepared and so
helpful to Court.

The findings of this Opinion shall constitute the findings of
fact and canclusions of law upon the issues framed pursuant to
the provisions of G.C.R. {(1963) 517.1.

A judgment embodying the findings of the CGourt in this Opin-
ion may be presented.

' The name John Doe has been used through the proceedings to pro-
tect the true identity of the subject involved. After the institution of this
action and during proceedings his true tdentity was revealed. His true
name is Louis Smith. For the purpose of this QOpinion, howaver, he will
be referred to throughout as John Doe.

2 G.L. 780.501 et seq. The statute under which he was committed was
repealed by Public Act 143 of the Public Acts of 1968, effective August 1,
1968. He was detained thereafter under C.L. 330.35(b), which provided
for further detention and refease of criminal sexual psychopaths under
the repealed statute. The Supreme Court also adopted an Administrative
Order of October 20, 1969 (382 Mich. xxix) relating to criminal sexual
psychopaths. A full discussion of thesa statutes is found in the court’s
edrliar Opinion relating to the fegality of detention of John Doe, filed in
this cause on March 23, 1973.

3 See Appendix to Qpinion, ltem 1. {Appendix omitted.]
“ For criteria, see Appendix, ltem 2. [Appendix omiited.]

5 The complete “Informed Consent” form signed by John Doe is as fol-
lows:

“Sinca conventional treatment efforts over a period of several years
have not enabled me to contro! my outbursts of rage and anti-social
behavior, | submit an application to be a subject in a research project
which may offer me a form of effective therapy. This therapy is based
upon the idea that episodées ol anti-social rage and sexuality might be
triggered by a disturbance in certain portions of my brain. [ understand
that in order to be certain that a significant brain disturbance exists,
which might relate to my anti-social behavior, an initial operation will
have to be performed. This procedure consists of placing fine wiras into
my brain, which will record the electrical activity from those structures
which play a part in anger and sexuality. These electrical waves can then
be studied to determine the presence of an abnormality.

"in addition electrical stimulation with weak gurrents passed through
thase wires will be done in order to find out if one or sevaral points in
the brain can trigger my episodes of violence or unlawful sexuality. n
other words, this stimulation may cause me to want to commit an ag-
gressive or sexual act, but every affort will be made to have a sufficient
number of people present to contrel me, If the brain disturbance is
limited to a small area, | understand that the investigators will destroy
this part of my brain with an electrical current. If the abnormality eomes
from a larger pant of my brain, | agree that it should be surgically re-
moved, if the doclors detarmine that it can be done so, without risk of
side effects. Should the slectrical activity from the part of my brain inlo
which the wires have been placed reveal that there is no significant ab-
normality, the wires will simply be withdrawn.

“I realize that any operation on the brain carries a number of rigks
which may be slight but could be potentially serious. These risks include
infaction, bleeding, temporary or permanent weakness or paralysis of
one or more of my legs or arms, ditficultiss with speech and thinking, as
well as the ability to feel, touch, pain and temperature. Under extraordi-
nary circumstances, it is also passible that | might not survive the opera-
tion.

“Fuily awars of the risks detailed in the paragraphs above, | authorize
the physicians of Lafayette Clinic and Providence Hospital to perform
the procedures as outlined above.”

October 27, 1972 Isf/Louis M, Smith
Date Signature

s/ Emily T, Smith/Harry L. Smith
Calvin Vanee Signature of responsible

relative or guardian
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8 There is some dispute in the record as lo whathor his parents gave
congant for the innovative surgical procedures. They testify they gave
consent only to the insertion of depth slectrodes.

7 The release was directed after the testimony of John Doe in open
court and the testimony of Dr. Andrew 5. Watson, who felt that John Doe
could be safely released to society.

8 On Thursday, March 15, 1973, after full argument, the Court held in an
Opinien rendered from the bench that the matter was not moot, relying
upon United States v. Phosphate Export Association, 333 U.S. 199.
There the United States Supreme Court said:

“The test for mootness ... is a stringent one. More voluntary cessa-
tion of allegedly illagal conduct does not moot a case; if it did, the
courts would be compelled to ‘leave the defendant . .. free to return to
his old ways.” A case might become moot if subsequent events made 1t
absolutely clear that the allegedly wrongful behavior could not reasena-
bly be expected 1o recur.”

The Court also relied upon Miiford v. People Community Haspital
Authority, 380 Mich. 49, where the Court said on page 55:

“The nature of the case is such that we are unlikely 1o again receive
the question in the near future, and doctors and other people dealing
with public hospital corporations cannot hope to have an answer to the
questions raised unless we proceed to decision. For these reasornis, we
conclude the case is of sufficient importance to warrant cur decision.”

It should also be noted that Defendant, Cepartment of Mental Health,
sought an Order of Superintending Control for a Stay of Proceedings in
the Court of Appeals on the ground the case was moot. On March 26,
1973, the Court of Appeals denied the Stay.

% As the trial proceeded, it was learned that John Doe himself withdrew
his consent to such experimentation. This still did not render the pro-
ceeding moot because of the questions framed for declaratory judg-
ment,

9 Qn this point, Amicus Curiae Exhibit 4 is of great interest, This exhibit
is a memo to Dr, Gottlieb from Or, Rodin, dated August 8, 1972, report-
ing a visit Dr. Rodin made to Dr. Vernon H. Mark of the Neurological
-Research-Foundation in ‘Boston, one of the country’s léading propo-
nenis of psychosurgery on noninstitutionalized patients. Dr. Rodin, in
his Memo, stated:

"When | informed Dr. Mark of our project, namely, deing amyg-
dalotomies on patients who do not have epilepsy, he became extremely
concerned and stated we had no ethical right in so doing. This, of
course, openad Pandora's box, because then i retorted that he was mis-
leading us with his praviously cited book and he had no right at all from
a scientific point of view 10 slate that in the human, aggression is ac-
companied by seizure discharges in the amygdala, because he is deal-
ing with only patients who have susceptible brains, namely, temporal
lobe epilepsy . .."

“He stated categorically that as far as present evidence is concerned,
one has no right to make lesions in a “healthy brain’ when the individual
suffors fram rage attacks only.”

1 Mark, Sweet and Ervin, “The Affect of Amygdalotomy on Violent Be-
havior in Patients with Temporal Lobe Epilepsy,” in Hitchcock, Ed.
Psycho-Surgery: Second Internstional Conferance (Thomas Pub. 1972),
135 at 153.

12 Mark and Ervin, Violence and the Brain (Harper and Fow, 1970).

3 Mark, “Brain Surgaery in Aggressive Epileptics,” The Hastings Center
Repon, Vol. 3, No. 1 {(February, 1973).

** See Defendant's Exhibit 38, Sedative Neurosurgery by V. Balasub-
ramaniam, R. 8. Kanaka, P. V. Ramanuman, and B. Ramaurthl, §3 Jour-
nal of the Indian Medical Association, No. 8, page 377 {1969). In the
cenclusion, page 381, the writer said:

“The main purpose of this communication is to show that this new
form of surgery called sedative neurosurgery is available for the treat-
ment of certain groups of disorders. These disorders are primarily
charactarized by restlessness, low threshold for anger and violent or de-
structive tendencies.

“This operation aims at destruction of certain areas of the brain.
These targets include the amygdaloid nuclei, the posteroventral nuclear
group of the hypotatamus and the periaqueductal grey substance .. ." ~

“By operating on the areas one can make these patients quiet and

manageable,"”
% The classical lobotomy of which thousands were parformed in the
1940’s and 1950's is very rarely used these days. The development of
drug therapy pretty well did away with the classicat lobotomy. Follow-up
studies show that the lobotomy procedure was over used and caused a
great deal ot damage to the persons who weare subjected to it. A general
bleaching of the personality occurred and the operations were as-
sociatad with loss of drive and concentration. Br. Brown in his testimony
before the United States Senate, supra, page 9, stated: "No responsible
scientist today would condone z classical lobotomy oparation.”
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the business in which he is transacting™’

16 Swaet, Mark & Ervin found this to be true in experiments with mon-
keys. Other evidence indicated it is possible in human beings.

7 Testimony in the case from Dr. Rodin, Dr. Lowinger, Dr. Breggin and
Dr. Walter, all pointed up that it is very difticult to find the risks, deficits
and benefits from psychosurgsery because of the failure of the literature
1o provide adequate research information about research subjects be-
Tore and after surgery.

® See the Language of the late Justice Cardozo in Schigendorff v
Society of New York Hospitals, 211 N.Y. 125, 105 N.E. 92, 93 {1814}
where he said, “Every human being of aduit years or sound ming has a
right to determine what shall be done with his own boady .. .7

¥ See “Experimentation on Human Beings," 22 Stanford Law Review
99 {1967); Kidd, “Limits of the Right of a Person to Consent to Ex-
perimentation Upon Himself,” 117 Science 211 (1953}

2 The principle is reflected in numerous statements of medical ethigs.
See the American Medical Asscciation, ““Principles of Medical Ethics,
132 JAMA 1080 (1946); American Medical Association “Ethical
Guidelines for Clinical Investigation {1966); National Institute of World
Medical Association, "“Case of Ethics’ (Declaration of Helsinki) reprinted
in 2 Britizh Medical Journal, 177 (1964). It is manifested in the code
adopted by the United States Military Tribunam at Nuremberg which, at
the time, was considered the most carefully developed precepts specifi-
cally drawn to meet the probléms of human experimentation. Sea Lam-
mer, "Ethical and Legal Aspects of Medical Research in Human Be-
ings," J. Pub. L. 4687, 487 [1954).

2 Trial of War Griminals before the Nuremberg Military Tribunals. Vol-
ume 1 and 2, "The Medicai Case,” Washington, D.C.; U.S. Governmen!
Printing Office (1948) reprinted in ‘Experimentation with Human Beings,’
by Katz, (Russel Sage Foundation) (1972) pg. 305.

22 |n Ballenting's Law Dictionary (Second Edition} (1948) competency is
equated with capacity and capacity is defined as "a person's ability to
understand the nature and effect of the act in which he is engaged and

23 |t should be emphasized that once John Doe was released in this
case and returned to the community he withdrew all consent to the per-
formance of the proposed experiment. His withdrawal of consent under
these circumstances should be compared with his response on January
12, 1973, 10 questions placed lo him by Prof. Slovenko, one of the mem-
bers of the Human Rights Commitiee. These answers are part of exhibit
22 and were given after extensive publicity about this case, and while
Jahn Doe was in Lafayette Clinic waiting the implantation of depth elec-
trodes. The significant questions and answers are as follows:

1. Would you seek psychosurgery if you were not confined in an

institution?

A, Yas, if after testing this showed it would be of help.

2. Do you believe that psychosurgery is a way to obtain your re-

lease from the institution?

A. No, but it would be a step in obtaining my release. it is like

any other therapy or program to help persons to function again.

3. Would you seek psychosurgery if there were other ways 10

obtain your release?

A. Yes. If psychosurgery were the oniy means of helping my

physical problem after a period of testing.

24 Sae, for example, Miranda v. Arizona, 384 U.S. 436 (1966) and
Escobedo v. tllinois, 378 U.5. 478 {1964).

Prof. Paul Freund of the Harvard Law School has expressed the fol-
lowing opinion:

“I suggest . . _ that (prison) experiments should not involve any prom-
ise of parole or of commutation of sentence: this would be what is
called in the law of confessions undue influence or duress through
promise of reward, which can be as effective in overbaaring the will as
threats of harm. Nor should there be a pressure to conform within the
prison generated by the paitern of rejecting parcle applications of those
who do not participate . ..” P. A. Freund, "'Ethical Problems in Human
Experimentation,” New England Journal of Medicine, Volume 273 {1965)
pages 687-92,

? It should be noted that Dr. Vernon H. Mark, a leading psychosurgeon,
states that psychosurgery should not be performed on prisoners who
are epileptic because of the problem of obtaining adequate consent, He
statas in "Brain Surgery in Aggressive Epileptics”, the Hastings Center
Report, Vol. 3, No. 1 (February, 1972): "Prison inmates suffering from
‘epilepsy should receive only medical treatment; surgical therapy should
not be carried out because of the difficulty in obtaining truly informed
consent.”

% See nofe: 45 So. Cal. L.R. 616, 663 {1972).

27 For example, see Guidelines of the Department of Health, Education
and Welfare, A C Exhibit 17,
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