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UNITED STATES DISTRICT CQURT
_EASTERN DISTRICT 07 NEW YORK . C 1;77 S0y gﬁ «

In re: ZYPREXA PRODUCTS LIABILITY | No. 04-MDL-01596 (JBW)
LITIGATION |

| SUPPLEMENTAL BRIEF FOR
CLARIFICATION OF INJUNCTION

John Doe files thi¢ suppleraental brief in support of his Notice of Motion and Motion for
Reconsideration or in the .slterna-ive for Stay Pending Appeal, filed January 8, 2007 (“Doe
Br.""), seeking clarification of this Court’s January 4, 2007 Order for Temporary Mandatory
Injunction (“January 4 Ord =r). [< the Court intends to djssolve the January 4 Qrder and replace
it with permanent infunctive: relic £, Doe respectfully usks thar this briet be construed as a brief in
oppesition to such elief, incorporating by referenfte the arguments made in his January 8, 2007
submission.

L The Lilly Documents Renain Availabie on the Internet.

During this Court's Januery 8, 2007 hearir:;g, counse) for Bli Lilly represented that the )i
Lilly documents ailegedly dissem nated by Dr. Egi’lman (“Lilly Documents™) were no longer
available anywhere on the Internct. That fepresentation appears io have been incarrect. The Lilly
Documents were available for iminediate dnmloajd from at least two sowrces as of January 9,

2007, at least one of which appears to be locatad c?utsida the United States. (Decl. of Laura R.
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Mason, attached ag Exhibit A, Moreover, 1 Jaw I?rofessor at the Wastern New England Schoc]
of Law reported on his weblog on January 8, 209&3’ that he was able to download the Lilly
Documents within /9 miszes of beginning a ae:arllch for them online. (William G. Childs,
“Protective Orders and the Internet” TortsProf B?og, Jan. 8, 2007, attached as Exhibit By In
short, it appears that the Lilly Documents remaig :readily available on the Internst. Meanwhile,

public interest in the controve: sy surrounding the documents continues, and Eli Lilly has jus

itself established e new websit: devoted to dispun:ng the analysis of Lilly Documenzs that
recently appeared in The New Vork Times See .nyrexaFacts.cnm, <attp://zyprexafacts coms.

Ir. The Relief Sought by Dae is Narrow, Seeking Only to Cluvify the Scope of the
Court’s Injunction. f ‘

The relief scught by Jchn Doe here is narrpw and should be uncontroversial. He asks tha:
the scope of Court’s January « Order {as wel] as ainy subsequent order) be clarified in two way s
!
Pirst, he asks that the « ourt's orders be clatified as follows:

“Notwithstanding the loregoing, this Order only binds nonparties who have notice
of this Order and (a) a e legally identified with a party or person directly bound
by Case Managemenr Order No. 3 (“CMOE3™); or (b) are in active concert with,
participating with, or . iding end abztting & party ot person directly bound by
CMO-3. Nothing in this Order restrajns in§lependent actions taken by nonparties
on their own behalf™ ;

This clarification simply restses the guter 'imit of this Cowrt's injunctive autherity, whethe:

under Federal Rule of Civi! Frocedure 65 of any qiher source of aquitable power. See Doe Br at
5-6 (citing cases). The clanif sation, however, ig cxiiﬁcal ins hight of the chilling effect on First
Amendmen: interests createc by ambiguity regardfing the scope of the Court’s injunciion. See
Dee Br. at 6-9, Counsel for I 1; Lilly, for example,éhas elready cited this Cour's orders in
“takedown” demands issued ¢ independent third ioarties, See Doe Br. 2t 3 & n.4 (desctibing Dec.
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28, 2006 cease-and-desi.+ emar! sent by Sean

continues 10 refrajn from vublishing informat
“Wiki™} in light of this C oyt
necessary 10 give kim (and the public at Jarg
prohibitary circle of the C surt’s orders.
Second, Doe requx sts that veference 1
any si.bsequent orders. As explained in Doe’s
uad revised by the public. .e¢ Doe Br. at 2-3

publicly disclosed, an unkir jted number of in

Wiki. Jd Accordingly, by r‘erencing the Wi

specific parties and those wo may have acted in concers

an impermissible prior restryiret against the w
£32, 832 (2d Cir. 1930) ( cp.nion by L. Hand,
large.”™,

These twa clapificati s would worik
remain free to seck contempn sanctions againd

CMO-3. Beyond that first de;ree of separatio

5 January 4 Orfer. The clarification sought by
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Fakey to pbwiki.com:.! Moreover, Doe himss!f
ton on the Zyprexapbwiki.com website (the
Doe 15 therefore

) & clear indication of who is and 1s not withins the

L the Wiki be del=ted fiom the January 4 Order ang

Prior motion, wikis are websites that can be edited
Because the password for the Wik here has bae;
dividuals are potentially able to post material to the
K 1o its Janvary 4 Order, rather than referencing
with them, this Cornrt effectively issusc
prid. See Alemite Mfring Corp, v. Staff, 42 F.2d

L} (2 court “cannor Jawfully enjoin the world at

o prejudice on EIY Lilly. The company would
t those acting in concert with a party subject to

i, EL Lilly csnnot eaif on the assistancs of this

Comt. See Zenith Radis Corp. v Hazeltive R
norparty with notice cannot be held in conten
With a pucty); Paramount Pic tures Corp. v. C

(8.D.N.Y. 1998) (ip order for a nonparty 1o he

aid and abet the defendant or be tegally identified with it.”

! Doe also repews his request rhat
the Court’s orders to hoparties, See Doe By,

the Court {4

psearch, Ine., 395 1J.8.100, 112 ¢ 1969) (“[A)

"pt until shown to be in concert or pasticipation”
roi Publishing Group, e, 28 F Supp.2d 372, 3174
b bound by an injuncuon, “that enuty must either

"}, Accordingly. the reljsf sought by

enjoin Bl Lilly from misrepresenting *he scope of

pt 1],
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Doe does not deprive Eli illy of recourse against anyone that it properly would be able 1o razch,
via an order of this Court. Instead, it simply clatifies where the border Lies, thereby preveating
Elit Lilly from using this Court’s orders to intimidare Lonparties who are not subject to them.
Rathet than recogn zing the limits on this Court’s equitable powers, Eli Lilly appears to
suggest that this Court may resch any individual who contributes fo the further dissemination of
the Lilly Documents, no ro. tter how many degress of separation may lie between the individua!
and Dr. Egilman.® Thie view ig plainly erronsous, as it would extend the rezch of this Court’s
equitable powers 2o the whole world, The Court’s equitable powers reach the parties tefore it
and those who aid and abet them; they do not reach the Lilly Documents wherever they may
roam. Sae Doe By, at 5.6 A4 Judge [ esrned Hand explained in 1930, “the only occasion when g
PEISCOnat a party may be pinished, {5 when he has helped to bring about, not merely what the
decree has forbidden, ...but ‘vhat it has the power 1o forbid, the act of a party.” See Alemire

" Mfring, 42 F.2d a1 833,

I Doe is Entitled to Proceed Anonymously in Seeking to Protect Iis First Amendment
Rights. .

In light of the arguments made by Eli Lilly during the Januai'y 8, 2007 hearing, Doe
anticipates that EH Lilly may challenge Doe's right to appear anonymously in this matter. O the
facts of this dispute, the Court shoud permit ki 10 do so. '

The question of whether g bonparty may proceed anonymously in chailenging a prior
Testraint on speech arising from enforcement of a protective order appears 12 b2 a question of
first impression. In :ight of the fact that the Court has the discretion 1 permit plaint! ffs to

proceed anonymously, hawever, it is reasongble to assume that the Count also entoys the

Itis uncortested hat Dr, Egilman is the only party involved in the present controversy who is
dirsctly bound by (MO-3.
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discretion to permit anonymous appearances hy nonparties. See LW v. New ¥ork Blagd Cer,, 20
FR.D. 308 110 11 (EDN.Y. 2003) ¢ canvassing the “assortment of tesrs involving a variety of
factors” used by sourts in exercising discration to permit anonymeous Plaintiffs).

In the ingrant ¢ase, the Court should permit Doe to proceed anonymously for fonur
reesons. Firsy, Do is 2 nonparty who has been drawr into this mager by Eli Lilly’s ex parte (az
t0 Doe; request to =pand this Court’s December 29, 2006, Tereporary Mandatory Injunction to
include the Wiki. 4.ccordin gly, kis position is fundamentslly differsnt from that of an
ancnymous plaintif’ seeking money damages from a privaw defendant. See id a1 110 {roting risx
of unfairness to a deferdant having to litigate against an Anonymaous plaintiff)

Second, Doe seeks 1o 4ppear anonymousty to vindicate his First Amendment right to
speak anonyrousty. It would be perverse, indeed, if an aronymous speaker were forced 1o forgs
his anonymity in ord 1 to vindicate his First Amendment rights. In fact, courts routinely pernit
those with avonymou. free specch interests to appaar anonymously to contest subpoenas 2imed
&t revealing their iden:ities. See Sory Music Entertainment Ing. v. Does ]-40, 336 F Supp.2d 556
(8.DN.Y. 2004); Doe » 2TheMart. Com, Inc., 140 F.Supp.2d 1088 (W.D.Wash.2001y; 27 Cisyr of
Saxn Diego v. Roe, 543718, 17 {2004) (discharged employee entitled 10 procsed anouymously to
assert First Amencmen: violation); Doe v Supreme Ct. of Fla, 734 F. Supp. 981 (S.D. Fia
1980) (anonymous plair tif? permirted ta bring consttutional chellenge against prior resirain® on
Speech).

Third, Eli Litly will suffer no prejudice if Doe proceeds anonymously. Doe here seeks
solely & clarification regadirg the scope of this Coust's ijunctiors barring the dissemination of
the Lilly Documents. Doe has not assed this Court to make any factus] findings regarding his (or

anyone else’s) relationshig. 1o any individuals bound by CMO-3. Instead, the issnes raised by
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Joe here are chiefly legal in nature, seeking clarification of the 3cope of this Court’s injunciivo
powers and challenging the J enuary 4 Order as au unconstitutional Prior restraint on pure
speach. Accordingly, if th: Court granis Doe the reljef he requests, it will have ne prejudicia;
impact on Eli Lilly*s abilit, 1o develop a factual record with respect w anyone against whom it
may want 1o bring contempt proceedings.

Finally. requiring Doe 1o identify himself would threaten to reveal informaiion regarding
his personal medica) hustary of psychiatric misdiagnesis. A person’s mental health history s a
deeply private matter, especially in light of the unfortunate and widespread social stigma sti]]
assaciated with menta! il lness, Accordingly, courts frequently permit livigants 10 proceed
aronymousiy in cases inveiving mental health matters. See Doe v, Harris, 495 F. Supp. 1161
(S.DNY. 1980); oe v New York Uy, 442 F.8upp 522 (3D N Y. 1978). The privacy interes;
15 tver more pronoinced where the litigant is a nonparty eeeking to vindicate First Amendment
interests jeopardized by a court order, rather than a plaintiff invoking a court's authority to
recover damages from a civi} defendant,

IV, Tke Publication of Primary Source Materials Here js Protected by the First
Amendment,

For the reasons deseribed in Doe’s earljer vrief, the Court’s January 4 Order constitutes a
Prior restraint on pure speech as applied to Doe and any other henparties who are not acting iz
concert with a party bound by CMO-3. See Doe Br. at 6-10. Eli Lilly has falle far short of

demonstrating “an imerest mare fundamema) than the First Ameandment itself” sufficient to

: Only two factyal predicates are relevant to Doe’s patition here, and neither is contested by Eli

Lilly. It orcer to establish his standing to challenge the Janvazy 4 Order, Doz asserts that he isa

contributor to the Wiki and thar he has published, and wouid like 10 continue to publish, links to

_mcati_ans where the Lilly Docements may be found. In addidon, in order 1 eliminate any

g:;;stmn of mootness, Due asserts that the Litly Docurments remain avalisble on the Intemet, (See
XN A).
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overcome the “heavy presumption” against such a prior reswamt. Proctor & Gamble Co v,
Barkers Trust Co., 78 F.34 219, 224, 227 t6th Cir. 1956). Simply put, just as the Pirst
Amendment prohibited a prior restraint on the publication of The Pentagon Papers, see New York
Times v, U.S, 403 U8, 713 (18713 50 o0 does it prohibit a prior resraint op the publication of
Links to the Iilly Documenrs here.

AS an initial matter, it is clear that the First Amendment prosects the publication of
primary source materials, just as it protects discussion about and reporting derived from those
materiais. See id (newspapers printing large excerpts from The Pentagon Papers). As deseribad
in detail in Doe's January 8. 2007 brief, moreover, tais cage is properly governed by the Sixth
Cirewit's ruling in Proctor & Gamble v. Bankers Trust, 73 F.3d 219 (6th Cir. 1996), wherein the
eourt found thar the importance of enforcing & pratective order cowld pot justify a prior restraint
ort pure speech. See Doe Br. at 7.8.

Furthermore, contrary to Eli Lilly's argumnents, the First Amendment protects the right of
independent third parties to disseminate documents, even where those third parties are aware that
the documents were originally unfawfuily obtained op reieased in breach of a legal obligatien.
See Barmicki v. Vopper 5320.8.514 (2001} New York Times v, U.S, 403 178, ar 750 {(Burger.
C.J., digsenting) ( referring to The Pentapon Papers as “iilegally acquired by sorpeone™); Ford
Motor Co. v. Lane, 67 F.Supp.2d 745 (E.D. Mich. 1999) (prinr restraint impermissible even
where trade secrets are at risk of misappropriation),

Particularly instructive on *his point is the Supreme Court's raling in Barmicki v, Vopper,
532 U8 514 (2001), where the Court considered whether the state could punish the “repeated
intentional disclosure of an illegally intercepted eellular telephone conversation about 2 public

issue™ by media outlets that had not beer: involved in the lmterception, but were aware that the
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recordings were the product of unlawful interception. Jd ar 517, In that case, the Court answereq

the following question in the negative:

ld at 528 (quoting Acehner v, MeDermon, 191 F.3d 463, 484-85 (D.C. Cir. 1953} (Sentelie, 1.,
dissenting)). [n reaching this conclusion in Barmicki, the Court facused un three factual iscuey:
First, respondents Played no part in the illegal lnterception. Rather, they found out
about the interception only after it occurred, and in fact never learnad the identity

of the person or persons who made the interception. Second, their access to-the

information on the tapes was obtained lawfuily, eves though the information iwelf

was [ntercepted unlawfully by someone elss..,, Third, the subject matter of the

conversalion wes a matter of public concern.
{d at 525

Just as in Barmmicki, nonpartiss here who did not aid or abet the initia! disclosire of the
Lilly Documenis by Dy. Egilman {1) played no part in the breach of CMOC-3; (2) obrained the
Lilly Docwments lawfuliy; and (3) disseminated information on a mater of obyious public
concern. The clarification preposed by Doe would thus bring the Court's crders into elignment
with the holdirg of both Proctor & Gamble and Bartnicki by expressly excluding this

sonstitutionally pratected tategory of individuals from its reach.*

V. CONCLUSION
For the reasons abave, Doe respectfully asks that the Court ciarify its January 4 Order. as

well a8 any funire orders it Inay enter relating w the dissemination of the Lilly Documents by

nonparties, in the munner proposed abave.

Y1f anything, the First Amendment interests Doe secics 1o vindicate here wre sven moge weaiaty
than those at izsue in Bartnicki, since the instant case involves a prior restraint, whereas
Barmicki involved a civil penalty aRter publication.
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In addition, Doe respectfuliy t8quests, in the alternative, a stay of apy order thet may

2pply 10 his constitutionally protected speech activities pending appellate review

Date: January 12, 2007 Respectfully subrnitted,
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