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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

In re: ZYPREXA MDL No. 1596

PRODUCTS LIABILITY LITIGATION

THiS DOCUMENTRELATES TO:

ALL ACTiONS

-------------------------------------------- x

ORDER

Upon consideration ofthe joint request by members ofthe Plaintiffs'

Steering Committee and counsel for Eli Lilly and Company, and based on the facts

described below as reported by them, and in the exercise of my authority as Special

Discovery Master appointed by Judge Jack B. Weinstein to oversee the implementation

of the orders ofthe United States District Court for the Eastern District of New York

relating to discovery, including Case Management Order No. 3 `CMO-3", which sets

fbrth the protective order entered in the above captioned multi-district litigation to protect

and ensure the confidentiality of discovery materials produced by the parties, it is hereby

ordered that:

I. James Gottstein, Esquire, is in possession of documents produced by Eli

Lilly and Company in the above-captioned action in violation of CMO-3, and has been so

notified by counsel for Eli Lilly and Company without response by Mt Gottstein.

2. Mr. Gottstein has further disseminated these documents to additional third

parties iii violation of CMO-3.

3. Mit Gottstein shall immediately return any and all such documents

including all copies ofany electronic documents, hard copy documents and CDs/DVDs
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provided by David Egilman, M.D., M2JL, or any other.source, to the Special Discovery

Master at the following address, where They shall be maintained, under seal, nntil thither

order:

Special Master Peter H. Woodin

JAMS

280 Pail Avenue, 28th Floor

New York, New York 10017

4. David Egilman, M.D., M .P.H., shall immediately return any documents in

his possession produced by Eli Lilly and Company in the above-captioned action, or

otherwise provided to him by the Lather Law Firm or any other source including alt

copies of any electronic documents, hard copy documents and CDs/DVDs, to Richard 0.

Meadow, Esquire of the Lanier Law Firm. I understand Mr. Meadow has already made

such a request to Dr. Egilman today.

SO ORDERED this 15th day ofDecember, 2006

Peter Woedin, Special Master
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PsychRightC
Law Project for

Psychiatric Rights, Inc.

December 17, 2006

Special Master Peter H. Woodin Draft

JAMS

280 Park Avenue, 28th floor via e-mail

New York, NY 10017

Re: Your December 15, 2006, Order in MDL 1596

Dear Mr. Woodin:

On December 16, 2006,1 e-mailed you requesting certain information regarding

the Order you signed December 15, 2006, under your "authority as Special Discovery

Master" in MDL 1596 "to oversee the implementation of the orders of the United States

District Court forte Eastern District ofNew York relating to discovery, including Case

Mangement Order No.3 "CMO-37 and indicated I would try to respond more fully this

weekend. You have not responded to my request, but even without it, some things can be

said. By doing so, I am not agreeing that the MDL 1596 court has jurisdiction over me or

the documents that came into my possession in what I believe is flu compliance with

CMO-3.' I am not entering an appearance, or otherwise participating in In re: Zyprexa

Products Liability litigation, MDLNo. 1596, United States District Court, Eastern

District ofNew York MDL 1596 in any manner whatsoever.2 Instead, I am using this

mechanism to inform you ofevents which was not conveyed to you by Lilly and the PSC

that demonstrate that the materials were produced in full conformance with CMO-3.

You might thereafter decide suit sponte to vacate the Order.

Rackround

The Law Project for Psychiatric Rights PsychRights is a tax-exempt, public

interest law firm whose mission is to mount a strategic litigation campaign against forced

court ordered psychiatric drugging and electroshock around the country. The massive.

amounts of forced drugging in this county, amounting to probably at least a million

cases a year,3 is resulting in decreased, rather than increased, public safety; causing an

almost unimaginable amount ofphysical harm, including death; turning many patients

into drooling zombies; and preventing at least halfthe people who currently become

`I did not bave a copy of CMO-3 until I received the fax from Mr. Fahey on the afternoon ofFriday,
December 15,2006, a copy ofwhich is enclosed.
2 am not signing this lest that somehow be deemed sufficient to confer jurisdiction and to emphasize this
I am merely providing you, as a courtesy, with a draft,effeet.

e.g., Mary L. Durham, "Civil Commitment of the Mentally Ill: Research, Policy and Practice," in

Bruce F. Sales and Saleein A. Shah, eds., Mental Health and Law Research, Policy and Services

Duiham, ftC.: Carolina Academic Press, 1996, pp. 17-40 @* 17. This is a citation for involuntary

commitment as I understand it, but presumably most, if not all are subject to forced drugging and there is

also a large number of people now under outpatient forced drugging court orders.

406 3 Street, Suite 206, Anchorage, Alaska 99501 - 907 274-1686 Phone - 907 274-9493 Fax
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diagnosed with "serious and persistent mental illness" fYkJa "chronic mental illness"

from recovering4 and going on to the full, rich lives they could otherwise enjoy.5

In large part, this state of affairs has been created by the lies told by the

manufacturers ofpsychiatric drugs, particularly the neuroleptics, of which Zyprexa

olanzapine, the subject ofMDL 15%, is perhaps the biggest seller.6 I do know people

who find these drugs, even Zyprexa, helpful; I think these individuals should certainly be

allowed to use them, but they should be told the truth in order to make an informed

decision. My impression is that Eli Lilly's lies about Zyprexa form the basis of the

plaintiffs' claims in MDL 1596, but that is not PsychRights' focus. PsychRight& focus is

helping people avoid being forcibly drugged pursuant to court orders, where the courts

have been, in my view, duped by Eli Lilly and other pharmaceutical company

prevarications.

In addition to the compilations ofpublished studies, PsychRights' website has

been the first to publish some material on psychiatric medication, and as well has

produced some original analysis. For example, I believe PsychRights was the first to post

the February 18, 2004, Dr. Andrew Mosholder's Report on Suicidaliz'y in Pediatric

Clinical Trials with Paroxetine Paxil and other antidepressant drugs that the Food and

Drug Administration FDA ordered Dr. Mosholder to suppress..7 Mother example is

the Allen Jones "Whistleblower Report" on the fraud involved in the Texas Medication

Algorithm Pmject TMAP,8 which has been downloaded from the PsychRights website

approximately 50,000 times,9 and which just this week played what would appear to be a

pivotal role in the Texas Attorney General's decision to join a lawsuit against Johnson

and Johnson, and five related companies, for allegedly misrepresenting the safety and

effectiveness of an anti-psychotic drug, and unduly influencing at least one state official

to make that drug a standard treatment in public mental health programs."

`See, the assenibledfull notjust the abstracts published peer-reviewed studies available on the Internet
at htm:I/psvchrigjits.orglResearchlDigest/NLPsfneutoleptics.htmand

http://psvchriits.tnfResearch/DigestJNLPs/neuroleodcs.htm.

5See, the assembled proof of the effectiveness ofnon-dmg therapies, and selective use of drug therapies,

available at httjyi/psythrights.org/$tesearch/Digest/Effective/sffective.htm.

`The New York Times today reports that Zyprexa's sales were $4.2 billion last year.

`The original file that was uploaded is at

hnp:/Dsychri2hts.prflesearchlDipest/AntiflwressantsIMosholderftvjosholclerReeortwo24.pdf.Under

intense pressue and presumably because the report had already been leaked, the FDA subsequently
allowed release ofthe report and this better copy is now on ?sychRights' website at
http://pgychrights.orWResearchThigest/Antifleøressants/Moshotder/MosholderRcport.pdf.

htrp://psvehrights.org/Drugs/Allc&oneslMApianuarv2O.pdf

See, http://psvchrights.orWstats/.

10See, "Stat&s mental facilities duped into using drug: Abbott afleges lawsuit claims state official pushed

dmg, was rewarded with money," Austin Statesman, December 16, 2006, accessed on the Internet
December 17, 2006, at httn://www.statesmpn.oom/search/conteutfnewsfstpriesilocai/l2116/i 6drues.html.
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With respect to Zyprexa, for example, Ellen Liversidge, whose son had been killed

by the drug,' provided PsychRights with the FDA's response to her Freedom of

Information Act "FOlk' request regarding adverse events reported from all of the so-

called "atypical" neuroleptics, of which Zyprexa is one2 Since March, 2003,

PsychRights has also posted documents which the author ofMad in America, Robert

Whitaker, received from the FDA under a FOIA request regarding Zyprexa's approval,

as well as Grace E. Jackson, M.D.?s affidavit regarding, among other things, the clinical

trials contained in these FOJA documents. These documents belie Eli Lilly's public, or at

least proxy, claims." As will be described below, these documents, which may not

appear anywhere else on the Internet, are what caused Dr. Egilman to contact inc. Before

discussing those events, however, some more background is in order.

Just last summer, in Myers v. Alaska Psychiatric Institute, 138 P.3d 238 Alaska

2006, in PsychRights' first case, the Alaska Supreme Court invalidated Alaska's forced

psychiatric drugging procedures as unconstitutional for not requiring the court to find

such drugging to be in the person's best interests3 and that there are no less restrictive

alternatives. The last paragraph ofthe Myers decision thus holds;

We conclude that the Alaska Constitution's guarantees of liberty and

privacy require an independentjudicial determination of an incompetent

mental patient's best interests before the superior court may authorize a

facility like API to treat the patient with psychotropic drugs. Because the

superior court did not determine Myers's best interest before authorizing

psychotropic medications, we VACATE its involuntary treatment order.

Although no further proceedings are needed here because Myers's case is

now technically moot, we hold that in future non-emergency cases a court

may not permit a treatment facility to administer psychotropic drugs unless

the court makes findings that comply with all applicable statutory

requirements and, in addition, expressly fmds by clear and convincing

evidence that the proposed treatment is in the patient's best interests and

that no less intrusive alternative is available.

At 138 P.3d, 252, the Alaska Supreme Court gave the following guidance:

"More specifically, her son died of profound hyperglycemia after taking Zyprexa for two years and

gaining 100 pounds without any warning from the label or prescribing doctor.
`2PsychRights has posted these flat text files at

httpi/psychrights.org/Research/Digest/NLPs/FDAFOJAs/,was then able to get to have these parsed into a

pretty clean 35 megabyte database that is available at

hnp://ychrights.or/RegearthIDjges/NLPsjFDAFOfAsIFflAAtypjcaJNLPAdverseEyentReportjngSvse

mAERS.mdb. and has been trying to get someone to analyze this data ever since.
u

See, http://osychrights,oralstates/Alaska/Casepne/30-Dav/E,dC-FDAonOlanzapineSave.odfand

httbJ/psychShts.orz/Stales/AJaska/CaseOne/30-Dav,ExJlibitD-Oianzaaine.htm.respectively.
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Evaluating whether a proposed course of psychotropic medication is

in the best interests of a patient will inevitably be a fact-specific endeavor,

At a minimum, we think that courts should consider:

[...J

B information about the proposed medication, its purpose, the

method of its administration, the recommended ranges of dosages, possible

side effects and benefits, ways to treat side effects, and risks of other

conditions, such as tardive dyslcinesia

[emphasis added].

In reaching its conclusion, the Alaska Supreme Court discussed the rights

involved, as follows:

When a law places substantial burdens on the exercise of a fundamental

right, we require the state to "articulate a compelling state interest" and to

demonstrate "the absence of a less restrictive means to advance [that]

interest."

In the past we have recogmzed that Alaska's constitutional rights of privacy

and liberty encompass the prerogative to control aspects of one's personal

appearance, privacy in the home, and reproductive rights. We have noted

that "few things [are] more personal than one's own body," and we have

held that Alaska's constitutional right to privacy "clearly.., shields the

ingestion of food, beverages or other substances."

*0

Because psychotropic medication can have profound and lasting negative

effects on a patient's mind and body, we now similarly hold that Alaska's

statutory provisions permitting nonconsensual treatment with psychotropic

medications implicate fundamental liberty and privacy interests

footnotes and citations omitted].

Clearly, the documents in question here are highly relevant to the constitutionally-

required court inquiry before it can make an informed decision about whether to order

forced psychiatric drugging, which might very well include Zyprexa.

Production of the Subpoena'd Document

Out of the blue, on or about November 29, 2006, Dr. Egilman called me to ask if I

had FOZA documents pertaining to Zyprexa. He identified himself as one of plaintiffs'

retained experts in Zyprexa damages litigation. I directed him to the location of the FOL4
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information available on PsychR.ights' website, and also mentioned to him the Adverse

Events database. During the course of the conversation, I learned that he had access to

secret Eli Lilly documents pertaining to Zyprexa. I told him that I wanted access to those

documents, and would undertake a case from which to subpoena them. Dr. Egilman told

me he was subject to a protective order to provide notification of such a subpoena. I

informed him that I understood, and indicated that, typically, forced drugging hearings

occur very quickly and that they are often scheduled for hearing the same thy they are

filed, but that I always ask for a short continuance to prepare.'4

Since I knew at the time that I would be away from Alaska from December 22,

2006, until January 15, 2007, I proceeded to try to acquire a sunahle case in earnest'5

spite of the impediments to doing so interposed by the Alaska Psychiatric Institute, I was

able to acquire a suitable case in the evening of December 5, 2O This case, however,

was not within an AS 47.30.839 court ordered forced drugging r:ceeding, but involved

a guardianship wherein the public guardian, the Alaska Office o Public Advocacy

OPA, was granted full guardianship powers under AS 13.26.09t through .155,

including the power to "approve adminisfration of psychotropic ndications," meaning

the right to agree to the forced drugging of its ward, who was no PsychRights' client

The next morning I filed papers to, among other things terminate the guardianship

and remove the guardian's right to consent to forced drugging, the court issued four

deposition subpoenas at my request, including one to Dr. Egilman setting his telephonic

deposition for December 20, 2006, a copy of which is attached. It is my belief that Dr.

Egilnian promptly notified Eli Lilly of this subpoena, a belief which is supported by a

December 14, 2006, letter from Eli Lilly's Alaska counsel, Brewster Jamieson, a copy of

which is enclosed' Over the weekend, in reviewing the paperwork, I realized that the

subpoen&s requirement for Dr. Egilman to "bring with" him the subpoena'd materials

didn't make any sense for a telephonic deposition, so on Monday, December 11, 2006,

the court issued an amended subpoena, a copy ofwhich is enclosed, that required Dr.

Egilman to deliver the subpoena'd materials to me prior to the deposition. This amended

subpoena, a copy ofwhich is enclosed, was served on Dr. Egilman by e-mail which

states, in its entirety:

Dear Dr. Egilman,

I have hopefully attached an amended subpoena. I assume that you

will also accept service ofthis amended subpoena in this manner. Ifnot

please notifr me immediately.

In reviewing the original subpoena I realized it did not take into

account that this was a telephonic deposition. Therefore the amended one

`4See, AS 47.30.839e.
IS
These efforts are chronicled at httDilysychrights.ora/States/Alaska/CaSeXX.btm.

16
is noted that this letter recites a copy of Dr. Egilmaxfs letter transmitting the subpoena, which was not

included in either the fax or hard copy of the letter received by ?sychRights.
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orders [you] to deliver the material to me prior to the date and time set for

the deposition, rather than bring it with you.

In order for the deposition to go smoothly and as efficiently as

possible by allowing me to review them ahead of time, please deliver the

subpoena'd materials to me as soon as you can.

[emphasis added]. I registered the Internet domain ZyprexaDocuments.Net that same

thy, December 11, 2006, in order to set up a secure method, via "file transfer protocol,"

for Dr. Egilman to deliver the subpeona'd documents to me. I then so informed Dr.

Egilman.

Subpoena'd materials began being uploaded on December 12,2006, but ceased

after I e-mailed Dr. Egilman a copy of the after-hours Jamieson letter of December 14,

2006, which I received on December 15, 2006, and which is enclosed7

Analysis

Section 14 of the CMO provides:

14. Subpoena by other Courts or Aeencies

Ifanother court or an administrative agency subpoenas or otherwise

orders production of Confidential Discovery Materials which a person has

obtained under the terms ofthis Order, the person to whom the subpoena or

other process is directed shall promptly notify the designating party in

writing of all of the following: 1 the discovery materials that are requested

for production in the subpoena; 2 the date on which compliance with the

subpoena is requested; 3 the location at which compliance with the

subpoena is requested; 4 the identity of the party serving the subpoena;

and 5 the case name, jurisdiction and index, docket, complaint, charge,

civil action or other identification number or other designation identifying

the litigation, administrative proceeding or other proceeding in which the

subpoena or other process has been issued. In no event shall confidential

documents be produced prior to the receipt ofwritten notice by the

designating party and a reasonable opportunity to object. Furthermore, the

person receiving the subpoena or other process shall cooperate with the

producing party in any proceeding related thereto.

Alaska Civil Rule 45d, as is typical, provides in pertinent part:

The person to whom the subpoena is directed may, within 10 days

after the service thereof or on or before the lime specified in the subpoena

I c-mailed this letter to Dr. Egilman because the fax cover sheet did not indicate it had been faxed to
hint



Special Master Peter H. Woodin DRAFT

December 17, 2006
Page 7

for compliance if such time is less than 10 days after service, serve upon

the attorney designated in the subpoena written objection to inspection or

copying of any or all of the designated materials. If objection is made, the

party serving the subpoena shall not be entitled to inspect and copy the

material except pursuant to an order of the court from which the subpoena

was issued. The party serving the subpoena may, if objection has been

made, move upon notice to the deponent for an order at any time before or

during the taking of the deposition.

Thus, CMO-3 recognizes, as it must, that MDL 1596 has no authority to enjoin

enforcement of a subpoena in another proceeding, and gives the party seeking protection

a mechanism to do so in the forum from which such subpoenas might issue.'8 I fully

expected Eli Lilly to follow the specified procedure, instructing Dr. Egilman to invoke

Civil Rule 45d. I expected, we would then be making our respective arguments to the

court here as to why the documents should or should not be produced. In my view, the

proper disposition of the question would be in favor ofmy client's right to inform the

court ofthe extreme harm caused by Zyprexa, which Eli Lilly has successfully hidden for

so long, while making its billions off' the pill.

However, since Eli Lilly sat on its rights under CMO-3 and Civil Rule 45dl, it

has lost them. The documents came into my possession free of any restrictions in full

compliance with CMO-3 and Civil Rule 45dl. Apparently, recognizing this, various

Lilly Lawyers have sent me all kinds of threatening letters, copies of which are attached,

and gotten you to issue the order, which I, respectfUlly, do not believe is within your

authority or within the jurisdiction of the MDL 1596 court.

Normally, if one disputes the validity of an order, one is still required to comply

until such time as the validity has been determined. There are usually opportunities for

appeal, stay, etc., and where special masters are appointed, as in CMO-3, the judge in the

case often determines disputed issues rather tiwi the master. Since I have yet to see the

order of reference to you, I don't know the specifics of your appointment. However, I

don't believe it really matters in this case, because it is my understanding that the rule that

one must comply with an order until relieved of it, only applies if the court has

jurisdiction. The MDL 1596 court does not have such jurisdiction and I therefore do not

believe I am bound. This matter is properly within the jurisdiction ofthe Alaska Superior

Court from which the subpoena was issued with Eli Lilly having filed a motion to quash

and return ofthe documents.

Perhaps in light of this, you will sua sponte vacate the order, which, it is

respectfUlly suggested will eliminate confUsion over the proper posture of this matter.

`8This is confirmed by the December 15,2006. letter from Richard Meadow of the Lather Law Firm to

Lilly, in which he states that he informed Lilly that this is what they needed to do when he talked to them

on December 13, 2006. This is further confirmed by an e.mail from Eli Lilly's local counsel, on Sunday,

December 17, 2006, after 4:00 p.m., in which Eli Lilly sewed me, via email, with a motion it had filed

the previous Friday to quash the subpoena, a copy of which motion is enclosed.
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December 15, 2006

Dear Mr. Jarnieson:

This morning Mr. Gottstein sent me a copy by email of a fax he received from
you of a letter you apparently addressed to Mr. Gottstein and me about the
production of documents that Ully claims are confidential. If a copy of this letter
was sent to me I did not receive it. None the less because of the importance of
this matter I am sending this fax.

On December 6, 2006 I received a subpoena which you now have from Mr.
Gottstein. I spoke with him and he told me this material was needed for an
emergency hearing. I told him the information was subject to the CMO and
explained the procedure I would follow to comply with both the subpoena and
the CMO. The CMO did not indude any contact Information. My staff called the
general counsel office at Lilly and the office refused to give out a fax number. I
searched the web and found a contact fax number for the general counsel
attached to a CLE lecture he had given. I faxed a copy of the subpoena I
received from Mr. Gottstein on December 6, 2006 to Lilly's general counsel twice
and received a notice of receipt on 12/6/06 at 3 PM for the first fax. In addition I
sent a copy via regular mail on the same day. On December 11, 2006, I

received an email from Mr. Gottstein which instructed me, "In order for the
deposItion to go smoothly and as efficiently as possible by allowing me to review
them ahead of time, please deliver the subpoena'd materials to me as soon as
you can." This came with an amended subpoena that called for production of
documents prior to the deposition but was otherwise identical to the one I was
sent on December 6, 2006.

The CMO states that I am obligated to provide a "reasonable opportunity to
object." In the section that pertains to my subpoena this is undefined, however,
elsewhere In the document It is defined as three business days ,"Before
disclosing Confidential discovery materials to any person listed in subparagraphs
d through m who is a Customer or Competitor or an employee of either of
the party that so designated the discovery materials, but who is not an employee
of a party, the party wishing to make such disdosure shall give at least three 3
business days advance notice in writing to the counsel who designated such
discovery materials as Confidential, stating that such dIsclosure will be made,
identifying by subject matter category the discovery material to be disclosed, and
stating the purposes of such disclosure. If, within the three 3 business day
period, a motion is filed objecting to the proposed disclosure, disdosure is not
permissible until the Court has denied such motion." Today 10 days after I sent
my fax to Lilly I received a copy of the letter you sent to Mr. Gottstein that was



addressed to me and Mr. Gottstein. I still have not been directly contacted by

anyone representing Lilly. Unfortunately I felt I had to comply with the subpoena

having received no guidance from Lilly.

David Egilman MD, MPH
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December 15,2006

VIA E-MAIL

MiDREGULARMAIL

Andrew Rogoff, Esq.

Pepper Hamilton LIP

3000 Two Logan Square.

Philadelphia, PA 19103-2799

Re: In re Zypresa MDL Subpoena to Dr. E,lhnanl

Dear Andy:

This letter confirms my receipt of your letter this afternoon and, in addition to

substantively addressing your letter, also serves to set forth the history concerning my

knowledge and involvement with the underlying issues that you have addressed

concerning the subpoena that was served by James C3ottstein, Esq., upon Dr. David

Egilnan.

Please be advised That until December 13. 2006, no individual at The Lather Law

Firm, including me, had ny knowledge that a subpoena had been served upon 1k

Egilnian. Such knowledge was first acquired when PSC Member, James Shaughnessy,

Esq., directed an e-mail to the PSC in which he notified the PSC that Dr. Egilman was

served with a subpoena.

On December 13, 2006, you contacted my office to determine if Dr. Egilinan was

retained by The Lather Law Finn. I acknowledged that ha was and I advised you to

immediately file a motion to quash the subpoena in both Alaska and Massachusetts.

Thereafter, I communicated with Dr. Egilman that nothing should be done in accordance

with the subpoena until this issue was addressed by Lilly before the Court.

After receiving your letter this afternoon, I again communicated with Dr.

Egilman. During my conversation with Dr. Egilman I addressed your letter and asked

him if and when he complied with the subpoena. Dr. Egilinan informed me that he had

already cornplicd with the subpoena by transmitting documents to Janies B. Gottstein,

Faq., prior to nay conversation with him on December 13,2006.
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The following responses address in seriatim your numbered requests:

1. Attached hereto as Exhibit A to this letter is list of all bates numbered

pages that have been transmitted by Dr. Egilman to Mr. Oottstein.

.2. I have requested that Dr. Egilnian provide my office with all confidential

materials that have been provided to him by any individual involved in Zyprexa

litigation.

3. 1 have insfructed Dr. Ecjb'ntm to not comment publicly on any such
confidential materIals.

4. The only person to whom Dr. Epjhnan has provided confidential

materials, if such materia]s are deemed confidential, is:

James B. Oottstein, Esq.

Law Office oflames B. Oottsteiu

406 C Steet, Suite 206
Anchorage, Alaska 99501-2164

Please further note that by providing a copy of this letter to Mr. Gottstcin

concerning Lilly's position that such materials were provided in violation of a court

ordex 1 am demanding the return ofsuch materials to the PSC and I am further conveying

Lilly's demand that no disclosure of such materials be made until such time as Lilly has

had the opportunity to file its motion and be heard on this matter by Judge Weinstein of

the Eastern District ofNew York.

Last, Jam confinningthat neitherl, noranyone else employcdbymyflrmwhois

bound by the confidentiality requirements ofthis litigation, wiil commentpublicly on any

of the confidential materials. Obviously, I cannot make such representations for

individuals who are beyond my control.

Sincerely yours,

Richard 1. Meadow

cc: Andrew Rogog, Esq. via e..maiI

W. Mark Lather, Esq. via e-mail

James B. Gottstcin, Esq. via facsimile

2
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2

1 THE COURT: This is Judge Mann on the line. I'm

2 conducting -- one moment. This is Judge Mann on the line. I'm

3 conducting a telephone conference in In re: Zvnrexa

4 Litigation, O4-, I believe it's 1496.

5 Would counsel please state their -- 1596. Would

6 counsel please state their appearances for the record?

7 MR. FAHEY: This is Sean Fahey on behalf of Eli Lilly

8 &tco.

9 MR. JMUJSH: This is Evan Janush on behalf of the

10 Lanier LawFirm plaintiff.

11 THE COURT; I'm sorry. Could you state your name

12 again?

13 MR. J/NIJSH: Evan Janush, E-V-A-N, last name .3-A-N-U-

14 S-H on behalf of LaMer Law Firm plaintiff.

15 MR. JANISON: This is Brewster Jamison. I'm local

16 counsel in Anchorage, Alaska for Eli Lilly.

17 MR. GOOSTEIN: This is Jim Godstein but I'm not in

18 this case in any manner other than that I received documents

19 pursuant to a subpoena in another case.

20 THE COURT: I believe that it was Mr. Fahey who

21 requested that this conference be scheduled.

22 MR. FAHEY: Yes, Your Honor, and we wanted to bring

23 an issue of great importance to your attention. As you may

24 know, Special Master Wooden entered an order on Friday evening

25 which among other things directed Mr. Godstein -- found that
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1 the possession of documents produced by Eli Lilly & Co. had

2 been in violation of the Case Management Order Number 3, found

3 that Mr. Godstein had further disseminated these documents to

4 additional third parties in violation of cr40 3 including the

5 New York Times, that Mr. Godstein was ordered to immediately

6 return all the documents until such further order of the CourtS

7

8 Mr. Godstein has taken the position that Special

9 Master Wooden doesnt have the power to issue such orders as

10 Special Master even though Case Management Order Number 6

11 provides that he has the authority to -- all discovery matters

12 including the protective orders in the MDL and has at this

13 point refused to return the documents to Mr. Wooden.

14 Let me just address how Mr. Godstein came into

15 possession of these documents. As he details in his letter to

16 special Master Wooden of last night, he learned from a

17 consulting expert on behalf of the plaintiffs -- a pressure

18 litigation that this consulting expert had possession of

19 documents that were produced by Eli Lilly and were covered by,

20 among other things, Case Management Order Number 3. He then in

21 his own words found a case that could be used to subpoena these

22 documents and had an issue -- had a subpoena issued on the 6th

23 of December. The return date for that subpoena was December

24 20th. That subpoena was sent to Lilly. Lilly took immediate

25 action to identify who was representing Dr. Egelman or who had
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1 retained him. By the 13th, still a week before the documents

2 were to be produced, we informed the Lanier Law Firm that we

3 would be moving to quash the subpoena and asked them to convey

4 to Dr. Egelman that he should not produce documents during the

5 pendency of the motion. The Lanier Law Firm called Dr.

6 Egelman, told him not to produce documents. Dr. Egelnan said

7 he would not produce documents.

8 It later turned out that Mr. Godstein and Dr. Egelman

9 had communicated through an amended subpoena which no one has

10 ever seen until this issue surfaced on Friday night which

11 called for the immediate production of documents, not on

12 December 20th but immediately, and Dr. Egeiaan without the

13 consent of the Lanier Law Firm, without the consent of Lilly,

14 started to produce documents subject to the protective order

15 via an internet transfer procedure on December 12th. Days

16 later the New York Tines had those documents and we are

17 concerned not only about the violation of c.ThIO 3 but also in

18 terms of the continued dissemination of these documents.

19 What we were asking for is for Mr. Godstein to return

20 the documents to Special Master Wooden so that we could avoid

21 any further dissemination of the documents until the issues

22 about whether he appropriately or inappropriately came upon

23 those documents was resolved.

24 THE COURT: Mr. Godstein. do you want to respond? I

25 have read your letter to Special Master Wooden.
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i. MR. GODSTEINt Well, I guess the main thing is that I

2 told Dr. Egelman that I thought he should give the amended

3 subpoena to Lilly and I'm not sure why he didn't.

4 THE COURT: When was it issued?

5 MR. GOlDSTEIN: December lath. So I think he didn't

6 see the -- kind of the significance of it as I understand

7 although I tried to convey that to him. So I don't know. I

8 mean I feel like I have the doc -- I haven't seen Case

9 Management Order 6 or other documents, you know, and youve

10 read my letter so you see that the case that I got was part of

11 Psychrights Ph. mission and so it's in my view, and I don't

12 think there's much question about it, is entirely legitimate

13 use. I mean that's what Psychrights does is pick strategic

14 cases to further its mission.

15 THE COURT: Well, certainly you could have subpoenaed

16 documents from Lilly and then you could have litigated that in

17 the court in Alaska, but instead you chose to obtain these

18 documents through an expert who I presume you knew had come

19 into possession of them subject to the terms of a

20 confidentiality order. Is that correct?

21 MR. GODSTEINt Yes, but I didn't know -- I didn't see

22 the confidentiality order until just this last Friday.

23 THE COURT: But you knew that he had obtained those

24 documents pursuant to a confidentiality order and before you

25 obtained the documents and before you amended the subpoena to



6

1 require immediate production you did not ask to have a copy of

2 it. Is that correct?

3 MR. GODSTEIN: Correct. Well, I -- I indicated and

4 he indicated that he had to comply with it and I understood

5 that and expected him to comply with it and frankly I never

6 expected to get the documents as I put in my little letter.

7 MR. JANUSII: Your Honor, this is Evan Janush on

8 behalf of --

9 MR. GODSTEIN: nd then I didn't really -- the

10 amended subpoena doesn't say immediately.

11 MR. JflqUSH: Your Honor, this is -- if I may, this is

12 Evan Janush.

13 THE COURT: Well, I'd like to hear -- please don't

14 interrupt one another. Mr. Godstein, do --

15 MR. JZ1QTJSE: I apologize.

16 THE COURT: Do you have anything further to say?

17 MR. GOlDSTEIN: You characterized the amended one as

18 saying immediately.

19 THE COURT: Well, you did -- you asked for it prior

20 to the return date which is on the 20th and as I understand it

21 from the documents that I've been reviewing in the last few

22 minutes there were some discussions going on about adjourning

23 the return date so that all counsel would have sufficient time

24 to consider these issues and to litigate them if need be.

25 MR. GODSTEIN; That happened later. That happened
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1 after the production had already occurred. Sc, what happened is

2 I had -- there were three other subpoenas issued in this case

3 because it's a real case and I -- it's a subpoena for a

4 telephonic deposition and it said for him to appear and bring

S with him those documents and then I realized over the weekend

6 well, that doesn't make any sense. I can't examine him over

7 the telephone if he's got the documents. So I did the amended

8 one and said to -- the amended subpoena says to provide them

9 before the date and then in my email I said basically to give

10 me a chance to review them and make for an efficient deposition

11 to send them as soon as he can. So that's what it -- that's

12 how it was set up. I mean that was what happened.

13 MR. JMIISON: Your Honor, this is Brewster .Jamison

14 for Lilly in anchorage.

15 THE COURT: Yes.

16 MR. JANISON: As far as I can tell, Your Honor, I've

17 spoken with the counsel for the State of Alaska. The amended

18 subpoena has not been served or was not served on James Parker

19 as far as we can tell and so the existence of the amended

20 subpoena seeking the unusual production of documents earlier

21 than the original subpoena date was not delivered and didn't

22 come to our attention until frankly last night.

23 MR. JAtJSH: Well, the practice of --

24 MR. GOlDSTEIN: May I, Your Honor?

25 THE COURT: Well, I asked them not to interrupt you.
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1 So if you would not interrupt them. I don't know that they've

2 finished.

3 Anything further from the defense?

4 MR. JAMISON: No, I think Mr. Janush was trying to

S speak on behalf of the plaintiffs, Your Honor.

6 MR. JUSH: Your Honor, this is Evan Janush and I

7 just wanted to add one point which I -- we are dealing with a

8 situation in which we have an attorney from Alaska who is quite

9 clearly aware of the concept of jurisdiction. In fact, he

10 challenged Special Master Wooden's jurisdiction in this very

11 matter and yet he issued a state subpoena on a state resident

12 of Massachusetts, my consultant, which he clearly as a Harvard

13 Law trained lawyer and as a -- as any lawyer clearly knows has

14 no jurisdiction over a Massachusetts resident.

15 So for someone who's challenging the jurisdiction of

16 this court on an order to have issued a state subpoena on a

17 Massachusetts resident is entirely suspect.

18 THE COURT: Mr. Godstein, is there anything else you

19 wanted to add?

20 MR. GODSTEIN: Well, there was something that Mr.

21 Jamison was saying that I wanted to respond to.

22 THE COURT: All right. If you have nothing you want

23 to add let me just say that I am very distressed about what

24 happened here. The issue before me is not whether ultimately

25 Mr. Godstein would be entitled to obtain these documents from
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1 Eli Lilly. Me could have subpoenaed Elli Lilly directly and

2 they could have litigated his entitlement to Lilly's documents

3 in state court in Alaska. The issue really is the propriety of

4 what was done here which was to obtain documents that had been

5 produced by Lilly pursuant to a protective order. To subpoena

6 them not even from opposing counsel in this litigation but from

7 an expert one step removed who when he received those documents

S took an undertaking to comply with the protective order under

9 the terms of Case Management Order Number 4, he had to sign a

10 docwttent indicating that he was aware of the conditions which

11 included that those documents would be used solely for purposes

12 of this litigation.

13 To have obtained then under these circumstances with

14 a return date of the 20th and then to have after Lilly was

15 notified and there apparently were communications with Lilly

16 concerning adjourning the return date to almost surreptitiously

17 modify that subpoena so that the documents would be produced

18 without Lilly's knowing at the time, without knowing that the

19 date had in effect been moved up, this is highly suspect. It

20 certainly has the ring of collusion here and I find it very

21 disturbing.

22 There is no doubt in my mind that the Court in the

23 Eastern District of New York has the authority to enforce its

24 orders and my only hesitation is as a Magistrate Judge. I do

25 not have the authority to grant injunctive relief or to hold
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1 any individual in contempt of court. That would be a matter

2 that the District Court Judge would have the authority to do.

3 As I assume you're all aware, Judge Weinstein is traveling and

4 is unavailable at this time. So I am not in a position to

S order -- issue any injunctive relief, but I am prepared to say

6 that I think that what happened here was an intentional

7 violation of Judge Weinstein's orders. I think it was

8 inappropriate. I cannot make -- if you want to litigate your

9 entitlement to these documents in Alaska, Mr. Godstein. then

10 you can subpoena Lilly but as I said, it appears to me that you

11 rather than face Lilly directly you were trying to attempt for

12 the back door what you should have done through the front door.

13 This was improper.

14 I personally am not in a position to order you to

15 return the documents. I can't make you return them but I can

16 make you wish you had because I think thu is highly improper

17 not only to have obtained the documents on short notice without

18 Lilly being advised of the amendment but then to disseminate

19 them publicly before it could be litigated. It certainly

20 smacks as bad faith.

21 So this is the extent of what I'm prepared to do is

22 simply state my views on the record and if counsel in the MDL

23 case want to go before a District Court Judge who has more

24 authority -- I understand Judge Cogan is on miscellaneous duty

25 today.
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1 MR. FABEY: Yel, Your Honor. This is Sean Fahey on

2 behalf of Eli Lilly. We do intend to go before Judge Cogan

3 today and I would ask Mr. Godstein to provide me his

4 availability this afternoon for a hearing with Judge Cogan.

5 MR. GODSTEIN: Well, I'm going to get counsel here

6 and discuss this whole situation. I would want to say -- I do

7 want to say that I did advised Dr. Egelman to give the amended

B subpoena to Lilly and he didn't seem to think it made any

9 difference.

10 THE COURT: Well, don't you think that you should

11 have done that directly? You were aware of the fact that these

12 documents were subject to a confidentiality order and you chose

13 to go through the expert who had them solely for purposes of

14 this litigation rather than subpoena Lilly directly. So don't

15 you think that you had an obligation to inform Lilly?

16 MR. GODSTEIN: No.

17 THE COURT: All right. Well, I think I've said all I

18 need to say. Is there anything further?

19 MR. FAHEY: Your Honor, I'm wondering if it would be

20 beyond your authority to at least ask Mr. Codstein to not

21 further disseminate the documents until we can have the issue

22 brought emergently to Judge Cogan?

23 THE COURT: Well, I can ask him not to and I think,

24 although I haven't used those precise words, I've certainly

25 suggested that he should not further disseminate them. Indeed
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3. he ought to give them back and then litigate the issue.

2 HR. PABEY Thank you, Your Honor.

3 THE COURT: But he can't undo what's already been

4 done but that should not be an excuse for him to further

5 disseminate the documents.

6 MR. FABEYt Thank you very much, Your Honor.

7 THE COURT: Thank you. Goodbye.

8 MR. GODSTEIN: I'll not further disseminate them.

9 THE COURTt All right. Goodbye.

10 * * * * *

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 I certify that the foregoing is a court transcript from an

2 electronic sound recording of the proceedings in the above-

3 entitled matter.

6 Shari Riener

7 Dated: 12/19/06

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK
-----------------------x

In re: ZYPREXA PRODUCTS LIABILITY

LITIGATION
----.-x

THIS DOCUMENTRELATES TO:

ALL ACTIONS

MDLNo. 1596

ORDER FOR MM4DATORY

1NJVNCTION

Upon receipt ofthe i Emergency Oral Joint Motion ofmembers of the jg

Re Zvorexa Product Liability LitlEation Plaintifi? Steering Committee "PSC" and Eli

Lilly and Company to enforce compliance with Special Discovery Master Peter H.

Woodin's Order dated December 15,2006, Case Management Order No. 3 CMO-3, and

a joint request for mandatory iiunction ii the Report and Recommendation of

Magistrate Mann dated December 18, 2006; and iii Mr. Gottstein's submission dated

December 17,2006; and upon having heard oral argument by counsel for the PSC, Eli

Lilly and Company, and Mr. Gottstein by his attorney, Mr. McKay, and relying on Mr.

Gottstein's statements in his December 17, 2006 submission to Special Master Woodin,

specifically that Mr. Gottstein has deliberately and knowingly aided and abetted Dr.

David Egibnan's breach ofCMO-3, it is therefore

ORDERED that the Joint Motion for a Mandatory Injunction is hereby

GRANTED, and Mr. Gonstein is enjoined from ibither dissemination of any of

documents produced, pursuant to CMO-3, by Eli Lilly and Company including all copies

of any electronic docuznánts, hard copy documents and CDs/DVDs;

It is hereby further ORDERED that:
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1 Special Master Woodin's Order dated December 15,2006 is

enforced, and Mr. iottstein shall immediately return all documents produced, pursuant to

CMO-3, by Eli Lilly and Company including all copies ofany electronic documents,

bard copy documents and CDs/DVDs, and which were provided by David Egilman,

M.D., M.P.H., or any other source, to the following address where they shall be

maintained, under seal, until further Order:

Special Master Petera Woodin
JAMS
280 Park Avenue, 28th Floor
NewYork, New York 10017;

2 Mr. Gottstein shall Immediately, upon receipt of this Order,

provide to Special Master Woodin and the parties a listing of all persons, organizations or

entities to which any documents covered by this Ordeç or any subset thereof, were

provided

3 Mr. Gottstein shall, within 24 hours of this Order identif5r to

Special Master Woodin and the parties, by specific bates stamp, the particular documents

given to any person, organization or entity noted above, which shall also include the date

and location such documents were disseminated;

4 Mr. Oottstein shall immediately take steps to retrieve any

documents subjeet to this Order, regardless of their current location, and return all such

documents to Special Master Woodin. This shall include the removal ofany such

documents posted on any website; and

5 Mr. Gottstein shall take immediate steps to preserve, until fiarther

Order of the Court all documents, voice mails, emails, materials, and information,

2
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including, but not limited to all communications, that refer to, relate to or concern Dr.

Egilnian or any other efforts to obtain documents produced by Eli Lilly and

Company.

SO ORDERED.

Dated: Brooklyn, New York
December 18,2006

3
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1 THE COURT: Good afternoon, everyone.

2 It's Judge Cogan. Judge Cogan. Before we

3 call the case, is it everyone's preference to

4 wait and see if we can get Mr. Gottstein on,

S or should we go without him?

6 MR. JAMIESON: This Mr. Jamléson, for

V Eli Lilly, in Alaska. I have Mr. Qottstein's

8 office on the line, and he's going to click

9 back any moment, and so, he could be here for

10 the conference, I believe.

11 THE COURT: Well, I'm happy to hold,

12 if you all want to hold.

13 MR. FA}IEY: Your Honor, this is Sean

14 Pahey on behalf of Eli Lilly. If you want to

lb just put us on hold, and if you have other

16 matters, we can just call back this line and

17 let you know when we have Mr. Gottstein on the

18 phone.

19 THE COURT: All right. Let's give

20 him no more than half an hour.

2]. MR. FA}IEY: We think it's within

22 minutes.

23 THE COURT: Okay. That's fine.

24 We'll be here.

25 MR. PANE?: Okay.

Lisa S. Cox, CCR, RMR
Official Court Reporter
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1 THE COURT: Okay. Good bye.

2 RECESS.

3 THE COURT: Judge Cogan here. This

4 is Judge Cogan. Who do we have on the line?

S MR. FAHEY: Sean Fahey, on behalf of

6 the Eli Lilly and Company.

7 MR. JANUSH: Evan Janush --

8 THE COURT: I'm sorry. Say it again,

9 please.

10 MR. JANUSH: Evan Janush,

11 J-A-N-U-S-H, on behalf the Lanier Law Firm,

12 plaintiff.

13 THE COURT: Okay.

14 MR. JAMIESON: Brewster Jantieson with

15 Lane, Powell in Anchorage, Alaska, on behalf

16 of the Eli Lilly Company.

17 MR. GOTTSTEIN: This Jim Gottstein.

18 I'm not a party or have made an appearance in

19 the case, and lastly, I have retained counsel,

20 so it seems like maybe I should -- we should

21 do this when he's got a chance to be here.

22 THE COURT: Are you a lawyer, Mr.

23 Gottstein?

24 MR. GOTTSTEIN: I am.

25 THE COURT: You like us to hold on

Lisa S. Cox, CCR, RMR
Official Court Reporter
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1 for a brief time while you get your lawyer on

2 the phone?

3 MR. GQTTSTEIN: If I can, yeah. And

4 how would I - - I can probably - -

5 THE COURT: Just put us on hold.

6 we'll give you five minute to get your lawyer

7 on the phone.

8 MR. GOTTSTEIN: Thank you.

9 MR. JANUSH Also present are

10 Mr. Peter Woodin, W-0-O-D-I-N, and Rick

11 Meadow, Richard D. Meadow, from my office.

12 There is Evan Janush from the Lanier Law Firm.

13 They just joined the call.

14 THE COURT; All right. Let's not

15 have appearances from anyone unless we think

16 there's a reasonable chance they'll be

17 speaking. And I just want to remind all

18 parties that before you start speaking, say

19 your name, because we are on the record here.

20 MR. JAMIESON: Your Honor, this

21 Brewster Jainieson in Alaska. It appears that

22 Mr. Gottstein's office has put us on hold, and

23 we have this very pleasant music playing. I

24 could call him and try to get them to take

25 that off if you'd like.

Lisa S. Cox, CCR, RMR
Official Court Reporter
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1 THE COURT: We agree that he could

2 put us on hcid for I think I said five or ten

3 minutes, so he could try to get his lawyer on

4 the line. I think that's what he's trying.

S I'm very lucky. I can't hear the music.

6 MR. JAMIESON: Okay. Sounds like Bob

7 Dylan, so I don't know if you're a fan.

S THE COURT: No comment.

9 RECESS.

10 THE COURT: All right, floes one of

11 the defendants want to try Mr. Gottstein

12 offline, see if we can get him back?

13 MR. JAMIESON: Your Honor, Brewster

14 Jamieson from Alaska. I'll do that right now.

15 TEE COURT: Okay.

16 MR. JAMIESON: Your Honor, Brewster

17 Jamieson from Alaska. I contacted his office,

18 and his secretary is following up on him right

19 now.

20 TEE COURTt Thank you, Mr. Jamieson.

21 MR. JAMIESON: You're welcome.

22 THE COURT: Would you tell him that

23 this is Judge Cogan, and he'd like him to get

24 back. on our line right now? Okay? Thank you.

25 MR. GOTTSTEIN: This is Jim. Sorry

Lisa S. Cox, CCR, RMR
Official Court Reporter



7

1 about that. Hello?

2 THE COURT: Yes, Mr. Gottstein.

3 MR.. GOTTSTEIN: Yes. Can I

4 conference in my lawyer? I'll try to do that

S right now.

6 THE COURT: Please do.

7 MR. GOTTSTEIN: Okay. I think

8 Mr. John McKay is on the line now, so --

9 THE COURT: Mr. McKay? This is Judge

10 Cogan in the Easter District of New York.

11 Please try to keep your voice up. Are you

12 affiliated with a firm you'd like to have

13 shown on the record, as we are on the record?

14 MR. MCKAY: Hello?

15 THE COURT: Yeah.

16 MR. MCKAY: I'm sorry. Evan Janush

17 was muting that.

18 THE COURT: That's okay.

19 MR. JAMIESON: This is Brewster

20 Jamieson from Alaska. I'm not sure if Judge

21 cogan is on the line.

22 THE COURT: I'm sorry. I am on the

23 line, and I just want to know if

24 Mr. Gottstein's lawyer would announce his

25 appearance one more time a little more

Lisa S. Cox, CCR, RMR
Official Court Reporter
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2. clearly, and his firm, if there is one.

2 MR. MCKAY: Yes, Your Honor. This is

3 John McKay.

4 THE COURT: Mr. McKay, you're very

S faint. Can you speak up?

6 MR. MCKAY: Yes, Your Honor. We may

7 be at the --

8 THE COURT

9 Yes. I can barely hear you.

10 Can you yell into the phone?

fl MR. MCKAY: Yes, Your Honor. If you

12 can't hear, we can probably try a direct line.

13 John McKay, M-C-K-A-Y, in Anchorage, Alaska.

14 THE COURT: All right. I was able to

15 hear that a little bit. All right.

16 MR. MCKAY: May I ask what court I am

17 in?

18 TUE COURT: Yes. This is Judge Cogan

19 from the Eastern District of New York, and

20 even though we have given appearances already,

21 I'm going to ask the parties to do that one

22 more time, so Mr. McKay, you know who's on the

23 phone. So would everyone please do that once

24 again?

25 MR. FAHEY: Sure. This is Sean

Iisa S. Cox, CCL, RMR
Official Court Reporter
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1 Fahey, on behalf of Eli Lilly and Company.

2 MR. JANUSH: Evan Janush and Rick

3 Meadow, on behalf of plaintiff.

4 MR. WOODIN: Peter Woodin, Special

5 Discovery Master.

6 MR. JAMIESON: Brewster Jamieson for

7 Eli Lilly here in Anchorage Alaska.

8 THE COURT: All right. And so just

9 so we know what case this is about, this is In

10 Re: Zyprexa Products Liability Litigation,

11 Multi-district Litigation Number 1596. I'm

12 covering as the miscellaneous judge in the

13 Eastern District of New York, for Judge

14 Weinstein, who is outside of the district

15 today

16 I understand there's an

17 application by the defendant, Eli Lilly. Just

18 so you know going in, everyone, I have

19 reviewed the Case Management Order Number 3,

20 that was signed by Judge weinstein on

21 August 3rd, 2004. I have also reviewed the

22 order entered by Mr. Woodin on the 15th of

23 December, 2006. I have also reviewed the

24 December 17th, 2006 -- I'll call it a draft

25 because it's labeled "draft" -- letter from
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3. Mr. Gottstein. And lastly, I have reviewed

2 the proposed recommendation -- I'll call it

3 the report and recommendation from Magistrate

4 Judge Mann, in response to the parties'

5 earlier conference today, at 12:18.

6 Let Maine just hear briefly from

7 the defendants, Obviously, I'm familiar,

8 having read these papers, with what's going

9 on, but would you please just summarize for me

10 the nature of your application?

11 MR. FAHEY: Yes, Your Honor, this is

12 Sean Fahey, on behalf of Eli Lilly and

13 Company.

14 Your Honor, the application is

15 really at this point asking for Mr. Gottstein

16 to return the documents that we believe he

17 improperly obtained, in violation of CMO 3, to

18 special Master Woodin, until such time as

19 there is a ruling about whether there is a

20 proper way that he can obtain them.

21 We are aware that he's already

22 disseminated these materials beyond the scope

23 of his case, where he has allegedly subpoenaed

24 them, including the New York Times, and there

25 may be other places.
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1 So the first thing we're asking

2 for is for him to return all documents.

3 Second, I him to provide specific information

4 about who he disseminated the documents to,

5 and on what date. The third is to --

6 obviously, no further dissemination of the

7 materials, and the fourth is a requirement

8 that he preserve all emails and all

9 correspondence of any kind, whether it's voice

10 mail, written letters, entails, so that we can

11 pursue a contempt proceeding against both he

12 and Dr. Egilman, who we believe clearly

13 violated CMO 3.

14 THE COURT: All right.

15 Do the plaintiffs need to be

16 heard on this?

17 MR. JANUSH: No, Your Honor.

18 THE COURT: Okay. Mr. McKay, as I

19 said1 I have read Mr. Gottstein's letter. Do

20 you have anything that you want to add to

21 that?

22 MR. MCKAY: Well, Your Honor, I don't

23 want to add anything because I am ahead of you

24 at this point - -

25 THE COURT: I'm sorry, Mr. McKay.
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1 You faded out. The only thing I heard for

2 sure was you that you didn't want to add

3 anything because I am a head of you at this

4 point

5 MR. MCKAY: Yes, Your Honor. You

6 know that at only this time, Mr. Gottstein

7 this morning --

B TEE COURT: And he says it's still

9 morning here in Alaska.

10 MR. MCKAY: What I'm telling you,

1]. Your Honor -- I apologize. I hope you can

12 hear me. What I'm telling you is that I have

13 not had an opportunity to review the documents

14 that you have referred to. I have received a

15 copy of the documents from my client, at least

16 some of the documents that you have referred

17 to, but I've only been able to begin reviewing

18 them, and in addition, Mr. Gottstein indicated

19 that the magistrate called him this morning.

20 I'm not sure that it's from a phone

21 conference, but the short of it is, we would

22 be not prepared at this time to fully or

23 fairly respond to the petition. I have not

24 seen a copy of the petition. I don't know if

25 Mr. Gottstein has it or not, but I have not.
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3. in addition, I think the one thing I can add

2 in addition is that Mr. Gottstein would be

3 prepared to preserve the status quo by

4 agreeing -- if this has not already been done

S -- not to further dissimilate the documents,

6 until we have had an opportunity to - -

7 THE COURT: All right. Thank you,

B Mr. McKay. I believe we got all of that.

9 Let me ask the defendant, Eli

10 Lilly this: Are you comfortable with the

11 offer that's been made to freeze the status

12 quo, in lieu of the mandatory injunction that

13 you are seeking?

14

15 MR. FAHEY: Your Honor, based on

16 Mr. Gottstein's prior contact and conclusions

17 with an expert, we're not comfortable with it.

18 We know that he's already disseminated

19 information. We have no problem with him

20 talking the time to more adequately respond to

21 the issues that we are presenting, but we do

22 believe, that he needs to immediately return

23 the documents in his possession to Special

24 Master Woodin, and provide the information as

25 to who has received the document.
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1 THE COURT: All right, Mr. Fahey.

2 Let me ask you this, What's the rule or

3 statutory predicate for this application?

4 MR. FAHEY: It's a violation of

S Section 37, and also what's provided for under

6 CMO3.

7 THE COURT: You mean Rule 37?

8 MR. FAHEY: Sorry. Yeah, Rule 37.

9 It's also provided for under CMO 3.

10 THE COURT: Okay.

11 MR. FAHEY: And there is - -

12 THE COURT: Are you still there,

13 Mr. Fahey?

14 MR. FAHEY: Yes, I'm here.

15 TEE COURT; You kind of trailed off.

16 But I understand the basis for your relief is

17 Rule 37?

18 MR. FAHEY: Well, it's Rule 37. We

19 also believe the All Writs Act should apply,

20 since the action that Mr. Gottstein is

21 attempting to take into state court is

22 frustrating the purpose of federal litigation

23 and the orders issued by the federal court

24 much, and so that those are the bases for our

25 request.
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1 THE COURT: All right. Anything

2 further from anyone or from Mr. Gottstein's

3 lawyer?

4 MR. MCKAY: Your Honor, this is

5 nothing -- again, I'm at a significant

6 disadvantage. Number one, I haven't seen an

7 application. It sounds like the grounds for

S the application are being researched as we

9 speak - -

10 THE COURT: Mr. McKay. you trailed

11 off after you said, `"The grounds of the

12 application are being thought of or researched

13 as we speak."

14 MR. MCKAY: As I understand,

15 Mr. Fahey is attempting to respond to your

16 question about the grounds for the

17 application. I understand it's a short

18 notice, but I have not seen an application.

19 am also at a disadvantage of not seeing Mr.

20 Gottetein, where my client is. I cannot talk

21 to him about this now.

22 THE COURT: Okay.

23 MR. MCKAY: What I can tell you, Your

24 Honor, is what I have been able to see so far

25 is that Mr. Gottstein served the subpoena. He
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1 did not receive these documents.

2 THE COURT: Pardon. I'm just

3 repeating what you said before you trail off.

4 You said he did not receive these documents.

5 MR. MCKAY: He did receive these

6 documents pursuant a subpoena that was issued.

7 The suggestion that he somehow acted

8 inappropriately, could not be trusted to enter

9 a stipulation, which he as an attorney is

10 offering here not to disclose those documents

11 further, is not warranted in part, Your Honor,

12 because if there was any failure, Eli Lilly

13 received notice on December 6th that the

14 documents had been requested. At this point,

15 I think what we know there is no immediate

16 response to that. I told him that without

17 knowing more than we know at this stage of the

18 record - - but what we know is that

19 Mr. Gottstein in a separate litigation - -

20 there is certainly no reason to believe at

21 this point that he is not entitled to get

22 those documents and have those document for

23 use in the other litigation. Also, not to

24 make further use of those documents until

2S there's been --
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1 THE COURT: Hold on, Mr. McKay. You

2 trailed off, again. Mr. McKay, we're not

3 hearing you. Is.

4 MR. MCKAY: I think I'm hearing you

5 say you're not hearing me.

6 THE COURT: You are correct.

7 MR. MCKAY: I'm not sure whether I

8 should start over.

9 THE COURT: No, I think I heard

10 everything you said. Let me just summarize

1]. what I think you said, so that we have it on

12 the record here.

13 What you're saying is, number

14 one, that Eli Lilly had notice of this on

15 December 6th; number two, there is no reason

16 to distrust Mr. Gottstein, as he is an

17 attorney, and obtained these pursuant to a

18 subpoena in a separate case. And I think

19 you're main point is he ought to be trusted

20 with his proffer to keep the documents intact,

21 until a fuller hearing can be had. Have I got

22 it?

23 MR. MCKAY: That's right. And also,

24 there is no showing that any extraordinary

25 relief is necessary at this point,
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1 particularly in light of the fact that the

2 distribution of the documents has already

3 occurred.

4 THE COURT: Particularly in light of

5 the fact that the distribution of these

6 documents has already occurred? Is that what

7 you're saying?

8 MR. MCKAY: Yes. There is no

9 suggestion by Eli Lilly that there is any

10 further relief necessary.

11 THE COURT: Okay.

12 MR. FAHEY: Your Honor, if I could

13 address two of the points that Mr. McKay just

14 spoke to?

15 THE COURT: Briefly, please.

16 MR. FAHEY: Lilly received notice on

17 December 6th of the subpoenas that call for

18 the production of documents on December 20th.

19 One week before that production date, we had

20 assurances from the producing party, meaning

21 the consulting expert of the Lanier Firm,

22 through the Lanier firm, that no document

23 production will be made.

24 We then found out on Friday

25 evening that, in fact, a second subpoena had
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1 been sent, which was not copied to any of the

2 parties in the Alaska case or us, which called

3 for the immediate production of documents. So

4 there is no question that we acted as quickly

S as we possible with the information we had.

6 And the second issue is, let me

7 be clear, you know. There is no kind of

8 wondering what our position for relief is.

9 It's Rule 37B, it's the All Writs Act. It's

10 also Section 18 USC 401 and 402, which is

11 criminal contempt proceedings, as well as the

12 inherent power of this Court to enforce its

13 own orders.

14 THE COURT: All right. Having

15 reviewed the papers - - and I should point out

16 the reason, Mr. McKay, you don't have the

17 petition, as you call it, is because this is

18 an oral application based on the emergency

19 nature of the relief sought. Having reviewed

20 the papers, I'm going to grant the

21 application. I think it's clear not only that

22 the facts are as stated in the Magistrate's

23 report and recommendation, but I can tell from

24 the December 17th draft letter from

25 Mr. Gottstein that he was aware that these
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1 documents were restricted, and that he

2 undertook procedures to help the experts,

3 Mr. Egilman, try to circumvent the

4 restrictions that were on him. He

5 deliberately aided and abetted Dr. Egilman in

6 getting these documents released from the

7 restriction that they were under, under the

8 protective order. He knew what he was doing,

9 and he did it deliberately. Those are my

10 findings, and it's on that basis that I grant

11 the relief.

12 I'd like the defendant, Eli

13 Lilly, to immediately fax to me a form of

14 written injunction that I will look over,

15 modify, and enter as I deem appropriate.

16 But I think, Mr. McKay, your

17 client should be on notice that as of this

18 moment, he is under a mandatory injunction to

19 return those documents to Mr. Woodin, to take

20 them down from any websites that he may have

21 posted them on, and to take any reasonable

22 effort to recover them from any sites or

23 persons to which he has delivered them.

24 Mr. McKay, is that clear?

25 MR. MCKAY: Your Honor, I could hear
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1 you and - -

2 THE COURT: Mr. McKay, we're not

3 hearing you after you said, 111 can hear you."

4 MR. MCKAY: Your Honor, for the

S record, yes, I could hear your ruling. I

6 would like to state for the record our

7 objection to both the timing and the findings.

B THE COURT: Mr. McKay, let me stop

9 you because it's coming through faintly enough

10 for me to hear 90 percent of it, but the court

11 reporter, who is a couple of feet away, can't.

12 I understand you're preserving

13 all your objections. You're particularly

14 disputing the findings that I've made, and

15 you're about to say something about Mr. Pahey

16 suggesting criminal liability. That is not

17 the basis for my order, so you need not worry

18 about that.

19 MR. MCKAY: I understand it's not the

20 basis for your order, but I understand it's

21 the --

22 THE COURT: Mr. McKay, we didn't get

23 any of that.

24 MR. MCKAY: I'll try the speak up,

25 more clearly.
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1 THE COURT: I think it's better if

2 you speak slower, and even this slow, okay?

3 MR. MCKAY: On behalf of AT&T or

4 whoever may be culpable, we apologize for the

5 faulty connection here.

6 Your Honor, particularly, I

7 would like to note for the record our

8 objection to your findings, for the injunction

9 granting, which suggests deliberate

10 wrongdoing: or don't believe are necessarily

12. warranted and we were certainly not given any

12 adequate opportunity, notice or opportunity to

13 respond to those kinds of allegations, and I

14 have not been given notice of a hearing.

15 These are serious allegations.

16 THE COURT: Mr. McKay, I have to

17 interrupt you. I don't want to stop you from

18 making your record, but you're not making it

19 anyway, because you're fading out so badly.

20 I will say any findings I have

21 made have been made exclusively on the basis

22 of the letter signed by your client. That's

23 the only evIdence I have in front of me.

24 MR. MCtCAY: It wasn't signed by my

25 client.
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2. THE COURT: Mr. McKay, if your client

2 is not now denying that he sent this letter - -

3 MR. MCKAY: I believe he is denying

4 that, Your Honor.

5 THE COURT: Okay. Well, then, you

6 know, I don't think we need to argue about it.

7 You.have your objection. You know what to do

8 about an objection, and that's my ruling.

9 Please be guided accordingly.

10 MR. MCKAY: Your Honor?

13. THE COURT: Yes?

12 MR. MCKAY: May I, while we're on the

13 record here, and so that I can hear -- I

14 believe I can hear.

15 THE COURT: Mr. McKay, we are not

16 hearing you.

17 MR. FAHEY: Your Honor, this is Sean

18 Fahey. I believe he said he thought he heard

19 your ruling, but he wanted to make sure that

20 the order was faxed to hint upon issue, which I

21 assume will be done anyway.

22 THE COURT: The defendants have

23 ordered a daily copy on the transcript, so

24 youlll get that, you know, sometime today or

25 tomorrow. Obviously, they will also fax you
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2. the signed injunctive order, once I enter

2 that. I just wanted to give you and Mr. McKay

3 notice that my oral ruling is binding.

4 MR. MCKAY: Yes, I understand that,

S Your Honor, and perhaps after the hearing is

6 concluded --

7 THE COURT: Sorry, Mr. McKay. You

8 said, "After the hearing is concluded" - -

9 MR. MCKAY: I can give information to

10 the court staff, so that I can be given

11 copies.

12 MR. FAHEY: If you want to give me

13 your number - - this is Sean Fahey -- I can

14 send you whatever we're sent from the Court.

15 MR. MCKAY: That will be fine. I

16 will take care of this once the --

17 THE COURT: All right. I would like

18 the hearing to be concluded now. Anything

19 further.

20 MR. FAHEY: No, Your Honor. Thank

21 you.

22 MR. MCKAY: No, Your Honor.

23 THE COURT: Okay. Thank you all.

24 PROCEEDINGS CONCLUDED.

25
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Fahey, Sean P.

From: John Mckay [mckay©alaska.net]
Sent: Friday, December 22, 2006 7:16 PM
To: Peter Woodin

Cc: Fahey, Sean P.; Brewster ..Jarnieson; Richard 0. Meadow; Evan Janush; Jim Cottstein
Subject: Supplemental Information Re: Gottetein Compliance

Attachments: Addresses.pdf

Mdreues.pdi41
KB

Master Woodin,

In the tiling submitted to you yesterday regarding Mr. Gottstein's compliance with Judge

Cogan's Order, we omitted two items, and I appreciate Mr. Fahey drawing this to my

attention.

First, I inadvertently failed to include addresses for those listed in section 7 of the

response, although Mr. Gottstein had timely compiled and forwarded then to me.

Second, with regard to when the documents were provided to the listed recipients, as Mr.

Gottstein indicates in his certificate, he cannot

be completely certain as to every individual. However, he informed

me before leaving today on a long-scheduled trip with his family that to the best of his

knowledge and recollection, all copies of the "DVD 1" that he mailed or gave to those

listed were sent or given on December 12, 2006, and most of the copies of "DVD 2" that he

mailed or gave to those listed were sent or given on December 13, 2006.

At this point, Mr. Gottstein has taken the steps that he can to retrieve any copies of the

Egilman documents he made available to

others. Thank you for updating us on the responses of those he has

contacted and directed to return documents to you. Before he left, I was able to confirm

with Mr. Gottstein that no one on the list has informed him that they are refusing to

return the Egilman documents.

I believe that addresses all pertinent matters, and I don't anticipate being in the office

for the remainder of the afternoon.

Happy holidays to all.

John McKay
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Fahey, Sean P.

From: Jim Gottstein im.gottstein©psychrights.org]
Sent: Tuesday1 December 19, 2006 2:32 AM
To: MadPride-aoLcom

Cc; Jim Gottetein; mckay@alaska.net; Peter Woodin; EMJ@lanierlawflrm.com;
RDM@lanlerlawlkm.com; JamiescnB@LanePowell.com; Fahey, Sean P.

Subject: Zyprexa Documents

Dear Judi,

I mailed you a DVD or two with some documents on them pertaining to Zyprexa and have been
orally ordered to have them returned to:

Special Master Peter H. Woodln
JAMS
280 Park Avenue, 28th Floor
NewYork, NewYork 10017

A copy of the proposed written order is posted at
http:IIpsvthridits.orOtate&AlaskataseXX/EilLiIly/ProposedO,der.pdfwith a comment about certain
language which I strenuously disagree with and we are trying to get eliminated from the signed order.
Regardless, please return the DVD, hard copies and any other copies to Special Master Woodln

immediately. If you have not yet received It, please return It to Special Master Woodin when you do
receive it. In addition, please ensure that no copies exist on your computer or any other computer
equipment, or in any other format, websites or FTP sites, or otherwise on the Internet.

There is a question in my mind that the court actually has jurisdiction over me to issue the order. I
believe I came into the documents completely legally, but the consequences to me if I am wrong
about the jurisdiction issue are severe, so I will very much appreciate your compliance with this
request

Note New E-mail Address

James B. Jim Gottstein, Esq.

Law Project for Psychiatric Rights
406 0 Street, Suite 206
Anchorage, Alaska 99501
USA
Phone: 907 274-7686 Fax: 907 274-9493
jim.gottstein[-at-]psychrights.org
httm//Dsvchriahts.oraI

Psych Rights®
Law Project for

Psychiatric Rights
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The Law Project for Psychiatric Rights is a public interest law firm devoted to the defense of people
facing the horrors of unwarranted forced psychiatric drugging. We are further dedicated to exposing
the truth about these drugs and the courts being misled into ordering people to be druggid and
subjected to other brain and body damaging interventions against their will. Extensive information
about this is available on our web site, httixipsvchriqhts.orqI. Please donate generously. Our work is
fueled with your IRS 501c tax deductible donations. Thank you for your ongoing help and support.
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Fahey, Sean P.

From: Jim Gottstein flim.gottsteinpsychrights.org]
Sent: Tuesday, December 19, 2006 2:34 AM
To: VERACARE
Cc: Jim Goltstein; mckay©alaska.net; Peter Woodin; BlJ@Ianiedawfirimcom:

RDM@lanieriawhrm.com; JamiesonB@LanePowell.com; Fahey, Sean P.
Subject: Zyprexa Documents

Dear Ms. Sharav,

I mailed you two DVDs with some documents on them pertaining to Zyprexa and have been orally

ordered to have them returned to:

Special Master Peter H. Woodin
JAMS
280 Park Avenue, 28th Floor
NewYork, New York 10017

A copy of the proposed written order is posted at
htt//Dsvchriohts.oralstates/Alaska/CaseXX/ElILIlIVIPr000sedOrder.Odfwith a comment about certain
language which I strenuously disagree with and we are trying to get eliminated from the signed order.
Regardless, please return the DVD, hard copies and any other copies to Special Master Woodin

immediately. If you have not yet received it, please return it to Special Master Woodin when you do
receive it. In addition, please ensure that no copies exist on your computer or any other computer
equipment, or in any other format, websites or FTP sites, or otherwise on the Internet.

There is a question in my mind that the court actually has jurisdiction over me to issue the order. I
believe I came into the documents completely legally, but the consequences to me if I am wrong
about the jurisdiction issue are severe, so I will very much appreciate your compliance with this
request.

Note New E-mail Address

James B. Jim Gottstein, Esq.

Law Project for Psychiatric Rights
406 G Street, Suite 206
Anchorage, Alaska 99501

USA
Phone: 907 274-7686 Fax: 907 274-9493

Jim .gottstein[-at-]psyChrlghts.org
httryj/psychriohts.orql

Psych Rights.
Law Project for

Psychiatric Rights
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The Law Project for Psychiatric Rights is a public interest law firm devoted to the defense of people
facing the horrors of unwarranted forced psychiatric drugging. We are further dedicated to exposing
the truth about these drugs and the courts being misled into oixlering people to be drugged and
subjected to other brain and body damaging interventions against their will. Extensive information
about this is available on our web site, http://psychriphts.ornJ. Please donate generously. Our work is
fueled with your IRS 501c tax deductible donations. Thank you for your ongoing help and support.
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1 UNITED STATES DISTRICT COURT

2 EASTERN DISTRICT OF NEW YORK

3

4 - -x

S IN RE: ZYPREXA

6 PRODUCTS LIABILITY LITIGATION,

7

S

9 x

10

11

12

13

14

15 U.S. Courthouse
Brooklyn, New York

16

17 December 20, 2006

18 4:00 p. m

19

20

21

22 TRANSCRIPT OF PSONE CONFERENCE

23 BEFORE TEE RONORABLE BRIAN N. COGAN, DISTRICT COURT

24 JUDGN.

25
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1 APPEARANCES:

2

3 For the Plaintiffs:

4 LANIER LAW FIRM, PLLC

tower 56

5 126 East SEth Street, 6th Floor.

New York, New York 10022

6 BY: EVAN N. JANUSH, REQ.
RICHARD D. MEADOW, ESQ.

7

8 ALEXANDER, HAWES & AUDET, LLP.

221 Main Street

9 suite 1460

San Francisco, California.

10 BY: WILLIAM M. AUDET, ESQ.

11

12

13 For Eli. Lilly & Company:

14 PEPPER, HAMILTON, LLP

3000 Two Logan Square

15 Eighteenth and Arch Streets.

Philadelphia, Pennsylvania 19103

16 BY: SEAN P. flEET, ESQ.

17
LANE, POWELL

18 301 West Northern Lights Boulevard

Suite 30i..
19 Anchorage, Alaska 99503

BY: BREWSTER B. JAMIESON, REQ.

20

21

22

23 special Master:

24 PETER H. WOODXN, REQ.

280 Park Avenue

25 West Building, 28th floor

New York, New York 11017
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1 THE COURT: Good afternoon. Are we

2 ready to proceed?

3 MR. FAHEY: We are, Your Honor.

4 THE COURT: All right. This is In

S re: Zyprexa Products Liability Litigation,

6 MDL Number 1596. We are on the record. Will

7 counsel please state their appearances?

8 MR. FAHEY: This is Sean Fahey on

9 behalf of Eli Lilly and Company.

10 MR. JANUSH: Rick Meadow and Evan

11 Janush from the Lanier Law Firm, plaintiffs.

12 THE COURT: Anyone else?

13 MR. AUDET: Bill Audet, A-U-D-E-T.

14 I'm a member of the Zyprexa Plaintiffs'

15 Steering Committee.

16 MR. MCKAY: John McKay, Anchorage,

17 Alaska. I am appearing especially on behalf

18 of Mr. James Gottstein, without waiving any

19 jurisdictional objections, Your Honor.

20 THE COURT: All right.

21 MR. W000IN: And, Judge, you have

22 Peter Woodin, Special Discovery Master.

23 MR. JAMIESON: And also, Judge, you

24 have Brewster Jamieson with Lane, Powell.

25 local counsel for Eli Lilly in Anchorage,
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1. Alaska.

2 THE COURT: Mr. Fahey, why don't we

3 start with you? Tell me where we are.

4 MR. FAHEY: Your Honor, with your

S permission, I would like to have Special

6 Master Woodin provide an update on the

7 compliance with Your Honor's order of Monday.

8 THE COURT: That's fine.

9 MR. WOODII9; Your Honor, Judge, this

10 morning, as of this morning, I had not

11 received from Mr. Gottstein the documents that

12 he had been ordered to return to me. I had

13 not received a list of parties to whom he's

14 disseminated the documents, and I had not

iS received any information about the particular

16 documents that were given to the individuals

17 or organizations. All three of those things

18 in your order, you directed him to provide to

19 me, either immediately or within 24 hours.

20 I sent him an email. Actually, I

21 sent his counsel an email and copied him and

22 counsel for both the PSC and Lilly on that

23 email, requesting -- noting that I had not

24 received any of these materials or

25 information, and asking Mr. Gottstein's
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1 counsel to either inform me whether or not

2 Mr. Gottstein intends to comply with the

3 order, and if so, when I could expect

4 compliant. I have had no further update with

S respect to that email. So, I pass it on, Your

6 Honor.

7 THE COURT: All right. Before we

S hear from Mr. McKay, anyone else need to be

9 heard?

10 MR. FAHEY; No, Your Honor.

11 THE COURT: All right. Mr. McKay,

12 you're sounding like you're coming through a

13 lot clearer than last time we spoke, and I'm

14 glad to hear that.

15 Why don't you tell me where we are

16 with regard to compliance with the order?

17 MR. MCKAY: Thank you, Your Honor.

18 My understanding of the nature of this hearing

19 is simply to visit the status on the nature of

20 compliance with the order, is that correct?

23. THE COURT: That's correct.

22 MR. MCKAY: Your Honor, what I can

23 tell you is that -- and for the record, I'll

24 just note the continuing objection that

25 Mr. Gottstein has concerning the issue of
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1 jurisdiction over him in this matter. That it

2 is his intention to fully cooperate with the

3 Court and the parties in responding to your

4 order, and he has been, and continues to, and

S so if I can let you know exactly what he has

6 been doing, and any remaining issues, I will

7 do that.

8 First of all, after the hearing,

9 the form of proposed order was circulated, and

10 I attempted to comment on that, and also to

11 offer a stipulated agreement, after discussion

12 with counsel, that would resolve these issues,

13 but basically was told that my comments were

14 not - - no one was interested in comment from

15 me, and there was nothing to discuss.

16 So, without waiting for the

17 issuance of a formal order, my client

18 communicated with those with to whom he had

19 disseminated the materials. My understanding

20 is that he had sent copies to a number of

21 people. He communicated with them, asked that

22 they be turned over to the Special Master,

23 with directions on how to do that. And he

24 also copied the Special Master and counsel

25 with these communications.
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So while it may be technically

correct that Mr. Woodin has not been provided

a list, in list form, Mr. Gottstein has been

doing other things, using his time to try to

comply with the order. He's provided the

information that will be on the list, that

he's trying to prepare for the Special Master,

but he's already provided the names. He just

has not provided them to him in list form, as

opposed to providing him with copies of all

the communications that went to all of these

people identifying who they were, because that

has already been done.

THE COURT: Mr. McKay, let me

interrupt you, so I'm sure I understand.

You're saying he has sent Mr. Woodin emails or

copied him on emails containing the names of

the people who got the information, so your

position is that Mr. Woodin, in fact, has the

names of those people?

MR. MCKAY: Yes, Your Honor. lie did

that. He did that first, so that any further

possibility of things being out there that

might Lilly might feel has prejudiced their

position would be taken care of.

1

2

3

4

S

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 MR. WOODIN: Your Honor, if I may

2 interject - - this is Peter Woodin. I did

3 receive -- I was copied on about ten or 12

4 entails that Mr. Gottstein sent to various

5 indivIduals.

6 TRE COURT: Okay.

7 Continue, Mr. McKay.

S MR. MCKAY: And to his knowledge, he

9 has contacted everyone to whom he sent these.

10 I can tell you that I discussed it with him

ii. thoroughly, and that he believes in good faith

12 that he has done that. If, by chance, he

13 thinks of anybody else, he will obviously

14 immediately do the same with them, and contact

15 counsel and the Special Master, but it's not

16 like he's fully satisfied that, and done that.

17 In addition to that, after the

18 hearing, Your Honor, before Your Honor on

19 Monday, counsel stayed on the phone with the

20 Discovery Master, and had a brief discussion,

21 and in that discussion, It was agreed that

22 instead of Mr. Gottstein in Anchorage sending

23 documents to Mr. Woodin - - I believe in New

24 York - - that instead, we could provide them

25 Mr. Jamieson here in town, who is local

Lisa S. Cox, CCR, RMR

Official Court Reporter



10

3. counsel for Eli Lilly in Anchorage. And

2 shortly after the hearing, I put in a call to

3 Mr. Jamieson to talk about making arrangements

4 for doing that and to address a couple of

S questions that he needed to be answered in

6 connection with that. He didn't have an

7 opportunity to call me back. I followed up

8 with a later call, and in fact, to this day. I

9 have not received a return call on that.

10 Nonetheless, Mr. Gottstein has now

11 gone ahead, without waiting for an answer,

12 that he has delivered to Mr. Jamieson's office

13 copies of DVDs containing the documents that

14 he has. There are a couple of remaining

15 copies that he has in electronic form, which

16 I'll address in a minute, but any copies that

17 he has - - he basically had copies in three

18 different formats. One was documents that

19 Dr. Egilman had sent to him. As I understand

20 it, these documents came in two different

21 days, two days in row, partly in one day and

22 partly on another day. He has those documents

23 on a DVD, and sent them in that form, I

24 believe, to these people that he contacted to

25 get then returned. Ks had apparently one or
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1 two documents from that that he had put on a

2 flash drive, you know. ts Your Honor familiar

3 with what that is?

4 THE COURT; I am.

S MR. MCKAY: All right. And when we

6 were talking to make sure that he was

7 completely retrieving these from every

8 possible place that he might have copies of

9 these documents, he brought this up- He

10 remembered that he had a copy of a document on

11 that, and he believe he's copied that document

12 on a DVD for the plaintiffs, as well.

13 And then the other thing is that he

14 has a copy on his computer. The copies that

15 were not on his computer have been turned over

16 to local counsel for Lilly- One of the

17 questions I was trying to get answered from

18 Lilly's attorney, that I would like to so

19 acknowledge and get an opportunity, but I

20 haven't been able to do it before that, is

21 whether it's sufficient to simply certify for

22 him to erase these from his computer, certify

23 that that's been done, or whether he wants

24 another copy of what's on the computer, which

25 he's already gotten on DVD form to be made,
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1 before he erases it from the computer. So

2 that's one question. So you know that there

3 is still a copy that we still need to address

4 that's on his computer.

S The other thing is that, in

6 addition. Mr. Gottstein is aware that his

7 computer system is routinely backed up, and

8 he's taken steps to reach a technician.

9 Mr. Gottstein is -- there's a long-scheduled

10 trip that he was about to leave on, so hes

11 been diligently working to get this taken care

12 of before he goes - - but he contacted a

13 computer technician -- and I don't know if the

14 parties had even thought of this -- but he's

15 trying to make sure if there is any backup

1 copy of this in existence, that that is also

17 wiped clean. So he's taking steps to do that.

19 He has not been able to do that himself, and

19 he so far, has not been able to get the

20 technician to do that, but he is taking good

21 faith steps to set that in motion, and it will

22 be done.

23 And then inaddition, there's a

24 document that he had started that he believes

25 that he started to create. He's a solo
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1 practitioner, and I can tell you that he is

2 working many long hours to try and do this, to

3 the disadvantage of other commitments. He's

4 been doing what he can. But he believes that

5 he started a document sometime in the past.

6 before all this came up, trying to create for

7 himself a word-searchable version of this

8 document, PD? document. He went on his

9 computer to try to find that document, in the

10 interest of making sure he had everything that

13. was being sought. And at that time -- at this

12 time, he's still been unable to locate it on

13 his computer. Assuming that it does exist and

14 assuming he can find it, he will destroy that

15 document. But I want you to know that it may

16 exist, and he has not -- if it does exist,

17 he's not yet located it.

18 And then finally, the biggest

19 difficulty that he's encountered at this point

20 is an apparently conflicting provision of the

21 order which requires him to immediately turn

22 over any copies that he has, and any related

23 documents, and at the same time, to give an

24 accounting in the form of an identifying

25 documents by Bates Stamp Number. There are
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1 tw problems with this, Your Honor. He does

2 no; have any sort of an index of these

3 documents by Bates Stamp, and apparently, my

4 understanding is there are over 600 files, and

5 it's an enormous task to try to identify these

6 documents by Bates Stamp. In addition, it

7 would require that he retain a copy in order

8 to be able to do this. He is undertaking to

9 comply. but this is one of the problems, that

10 he can't both immediately have given this back

11 and be using it to try to comply with the

12 order, to try to identify it by Bates Stamps.

13 It seems like there are simpler ways of doing

14 this, than to identify documents by a Bates

15 Stamp system, that he has not had any reason

16 to initiate himself, that he doesn't have an

17 index for.

18 So I would suggest that perhaps the

19 Court could clarify that either it's not

20 necessary to do that, or that he could order

21 to parties to provide him a Bates Stamped

22 index that would facilitate compliance with

23 that part of the order.

24 THE COURT: All right. Let he hear

from either Mr Woodin or Mr. Fahey on this.
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1 MR. FARE?: Your Honor, I just want

2 to take the issues in the order that they were

3 presented by Mr. McKay.

4 THE COURT: This is Mr. Fahey, right?

S MR. FAREY: With respect to the

6 contact to individuals that Mr. Gottstein

7 might have further disseminated these

8 documents to, on that issue -- there is two

9 issues I would like to follow up on.

10 The first is that a number of the

ii email addresses that Mr. Gottstein has emailed

12 to do not identity the recipient. It might be

13 something like "Jen" or "Mad" at something,

14 where there's really no description of who was

is the recipient of the document, who the

16 intended recipient of the document was. So I

17 still think that, despite the emails that

18 Mr. Gottstein has sent out, we do still need a

19 list to understand who the intended recipients

20 of these documents were.

21 second of all, I would like -- and

22 I think it's necessary for Mr. Gottatein at

23 some point, hopefully by the end of the day,

24 to certify that he has sent out emails to all

25 the people he is currently aware of. We
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* 1 received another series of emails yesterday.

2 morning, and then received another one today.

3 And so, up until Mr. McKay just said what he

4 said, we had no idea when this list would stop

S being generated.

6 The second issue, which I think is

7 more concerned to the compliance with the

8 order, is that when Mr. Gottstein contacts the

9 individuals who he has sent the materials to,

10 he expresses concern about whether the order

11 is appropriate, whether it's binding on him,

12 tells the recipient that he disagrees with it.

13 The most recent email, it says -- he said,

14 "And it seems inevitable we will be taking

is steps to challenge the order's validity," and

16 then he says, "But in the meantime, it should

17 be complied with." So we're concerned that

18 the message that the recipient of these

19 disseminated documents is receiving is that

20 mixed message, quite frankly, Your Honor, and

21 we would like there to be no confusion about

22 what this Court ruled, and we, briefly, don't

23 think theres any confusion that this Court

24 clearly has jurisdiction over Mr. Gottstein,

25 based on his conduct.
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1 The second issue relating to the

2 materials -- if Mr. cottstein has a third

3 party that is doing the deletion of his backup

4 files, we would like them to Mr. Gottstein

S can immediately delete the documents from his

6 computer, and we would like the third party to

7 certify that that deletion has occurred, and

8 also certify once the backup materials are

9 eliminated, that that has also occurred.

10 You know, we were just notified,

11. you know, minutes before this call that the

12 documents had, in fact, that were in hard copy

13 were sent to our local counsel's office, and

14 I'm pleased to hear that.

15 MR. JAMIESON: Sean, Brewster

iS Jamieson. I have only received copies of CDs.

17 I did not receive any hard copy documents.

18 MR. MCKAY: I don't believe there are

19 any hard copy documents.

20 NIL FAHEY: Thatis what I understood.

21 I understood that.

22 And then, Your Honor, with your

23 permission, I would address the question of

24 Mr. McKay. It may be able to cut through the

25 Bates label issue.
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1 THE COURT: Why don't you?

2 MR. FARE?: If Mr. Gottstein was able

3 to give us an understanding of what he sent to

4 each of these recipients -- if he sent

5 different things to each recipient, then we

6 may still have the issue with Bates labeling.

7 If all he did was copy the universe of

8 documents to all recipients, then that may be

9 something that can be handled in a different

10 way.

11 THE COURT: Mr. McKay, do you know

12 the answer?

13 MR. MCKAY: I think so, for our

14 purposes. Your Honor, and I appreciate that.

15 That was why I was trying to contact

16 Mr. Jamieson, see if we could cut through

17 this.

18 My understanding is that the

19 documents -- Dr. Egilman sent some documents

20 to him on day ones and that some additional

21 documents, some additional portion of the

22 documents on day two.

23 MR. FAHEY: Day one is which day?

24 MR. MCKAY; The reason I'm saying

.25 that is I'm not entirely sure which day it
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1 was.

2 OPERATOR: The following participant

3 has joined the conference: Unknown caller.

4 THE COURT: Well, Mr. Unknown.Caller

5

6 MR. JANUSH: This is -- sorry, Judge.

7 This is Evan Janush. I had gone into my own

$ office and left Mr. Meadow. I apologize.

9 THE COURT: Thank you, Mr. Janush.

10 MR. MCKAY: Your Honor, what I was

11 explaining was that the question was what

12 documents - - my understanding is that

13 whichever date they came in -- I think it was

14 Monday and Tuesday, whether it could have been

15 Tuesday and Wednesday, whatever day they came

16 in, on the first day the documents came in,

17 Mr. Gottstein sent -- I think created a DVD

18 from the documents that had come

19 electronically, and sent them out to some

20 people.

21 On the second day, he sent

22 documents to some other people. At that time,

23 some additional documents had come from

24 Dr. Egilman. So those were included on the

25 DVDs that went to the second round of people.
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1 So my understanding is that the

2 DVDs came either in one batch of documents or

3 the other batch of documents. One would be

4 the universe, the other, what had come in the

S first day. I think it's easy enough to

C identify them in that fashion, without going

7 through1 you know, hours or hundreds of hours

B of recording thing with Bates Stamps that may

9 or may not correspond to something you already

10 have, and seems like an unnecessary exercise.

11 If we could agree on that, that would be

12 helpful.

13 MR. FARE?: There's nothing that we

14 have, we still don't know what documents were

15 disseminated, so if you can identify which

16 recipients received a portion of the documents

17 and which recipients received the bolus of

18 documents, and we can confirm, based on the

19 DYDs you sent over, which is which, we may be

20 able to alleviate the issue of the Bates

21 Numbers.

22 MR. MCKAY: Let me say this,

23 Mr. Fahey. I don't know whether it will be

24 possible to do that, and t simply don't know

25 because I don't know if Mr. Gottstein knows.
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1 To the best o hi ability, he will give you

2 that information. If he doesn't know or

3 remember exactly who got which one, you know,

4 that's something that we'll just to have deal

S with, but what I can tell you is that what we

6 can tell you is that these are the recipients,

7 and to answer your question about the list,

8 we're happy to provide you and will provide

9 you with the list. And I understand that your

10 comment that some of the entails addresses may

11 not be clear, and we'll certainly remedy that

12 promptly- He's working on this, and he is one

13 person, and trying to do the things that he

14 can here.

15 But I can guess what I'm saying is

16 that what we can tell you is that he can

17 identify to the best of his ability, which

18 people got which documents, but I don't think

19 the additional requirement of identifying the

20 documents that one set or the other of these

21 people got by Bates Stamp Number is going to

22 be necessary or productive, and hopefully, we

23 can agree on that. We can say this set of

24 documents went to some people. This set of

2$ documents went to other people. To the best
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1 of our knowledge, these are the people to whom

2 those two different sets of documents went.

3 Is that aaequate?

4 MR. FAHEY: I think so. The other

5 issue, though, is we're aware that I believe

6 at least someone from the New York Times had

7 access to a database remotely. So we would

8 need to know the recipients or anybody who

9 accessed that database remotely and could have

10 downloaded documents to their own servers.

11 MR. MCKAY; That's correct, and I

12 am -- the short answer is, we will get you

13 whatever information there is to be gotten to

14 you, we will get that to you. And I

15 understand that -- I will find out from

16 Mr. Gottstein what the data was that was

17 available for the Judge.

18 Judge, for your information, my

19 understanding is that there was a set of these

20 documents on a computer that was accessible by

21 someone at the New York Times, through

22 Mr. Gottstein. For your information, it was

23 not put on the computer on the way that it was

24 available to the public. It required a

25 password to get in. It was something that was
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1 not generally available. My understanding is

2 that it's not something that might have been

3 accessed by anybody in the world, and to the

4 extent that there is a record of who accessed

S it, we're attempting to obtain that

6 information for you, as well.

7 THE COURT: All right. Anything

8 further?

9 MR. FAHEY: No. I think, Your Honor,

10 it just leaves the issue of the mixed message

11 that we believe Mr. Cottstein is sending in

12 his communication relating to compliance with

13 the paragraph of the order requiring him to

14 take all necessary steps to obtain the

15 documents' return.

16 THE COURT: Yes. I understand that

17 concern. I'm not sure what you propose we do

18 about it. It does seem to me that, whether

19 stemming from that or just stemming from the

20 original dissemination of the documents, you

21 may have monetary relief that you want to seek

22 from Mr. Gottstein at some point.

23 It seems clear from the way that

24 you have described the entails going out that

25 he has at least directed the people to comply,
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1 and I think what you're suggesting is that

2 he's done it in a kind of backhanded way,

3 which might dissuade them from actually

4 complying, and I suppose if you want to move

S against him because he has attempted to find a

6 way to evade the intent of the order, you can

7 do that, but since the messages have gone out,

8 what would you propose we do about it at this

9 point.?

10 MR. FAHEY: I would just ask that the

11 that perhaps the jurisdictional issue be

12 resolved. That appears to be one of the

13 largest hurdles to Mr. Gottstein's concern

14 about the validity of this order. I think the

15 Second Circuit law is very clear on the issue

16 that where a person intentionally conspires,

17 as Your Honor found, to violate an order that

18 relates to the District, then that infers

19 jurisdiction on the person.

20 MR. MCKAY: May I respond to that?

21 THE COURT: You can respond, but

22 perhaps I'll anticipate your response. You

23 know, Mr. Gottstein has preserved his

24 objection to that, but as far as I'm

25 concerned, that is not an issue. The fact of

Lisa S. Cox, CCR, RMR

Official Court Reporter



25

1 the matter is, it's not just Second Circuit

2 law, it's Supreme Court law. So, you know4 I

3 see my order as being effective until the

4 Second Circuit tells me otherwise, and I'm

5 not - - I sea no more power I have other than

6 to say that.

7 MR. FAHEY: Thank you, Your Honor.

8 MR. MCKAY: And I would appreciate a

9 brief opportunity to respond, Your Honor.

10 TE COURT: Go ahead.

11 MR. MCKAY: First of all, I take

12 exception to any suggestion that Mr. Gottstein

13 has been doing anything other than acting in

14 complete good faith. He's not trying to

15 factor anything here. 1 also note for the

16 record that it is my understanding, having

17 been present at the proceedings and having

is looked at the order that you issued, that you

19 did not make a finding that Mr. Gottstein has

20 engaged in a conspiracy. And in fact, I don't

2]. believe that he did but the fact that you

22 didn't make a finding is a statement that was

23 just made.

24 The reason that he - - and I should

25 also note that had we been given prior notice
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1 and any kind of a written application stating

2 the grounds for the relief sought, it might

3 have been easier to address some of these

4 issueS.

5 But, that said, I think when

6 somebody who is not a party to your lawsuit,

7 your multi-district litigation, receives an

8 order arising out of something he did in a

9 case in Alaska, subpoenaing documents, that

10 Eli Lilly could have said to Dr. Egilman,

11 certain objections, don't provide that.

12 Obviously, there will be a question about the

13 timing of that -- but in any event, he has

14 taken action in an Alaska case to obtain

15 documents that he believes are pertinent to

16 that litigation. When, in the context of

17 that, a Judge in New York tells him that he

18 has violated an order in a New York case that

19 he not a party to, it, at least, in fairness,

20 raises a reasonable question about that issue.

21 And without --

22 THE COURT: Mr. McKay, Mr. McKay, let

23 tue interrupt you, please. Okay. I understand

24 your position on the record, and I'm not going

25 to argue the legal point with you. The
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1 findings I made are on the record as

2 previously stated, and they're in the

3 injunction order that was previously issued.

4 MR. MCKAY: Yes, Your Honor, and they

S don't include any finding of a conspiracy, and

6 my sole point here is to say that, Your Honor,

7 Mr. Gottstein is not arguing with you here.

8 He is not trying to -- in fact, he is trying

9 to fully comply, and I think you can see from

10 what I have said today, that he has been,

11 fully complying with what you have ordered

12 regardless of any objections that he might

13 have. But I want to -- he did not want to

14 prejudice his position that he might still

15 wish to assert, on reflection, without waiting

16 to comply with your order, and so by sending

17 out -- are you still there.?

18 THE COURT: Still here.

19 MR. MCKAY: So without -- by sending

20 out these emails without any reference to

21 reserving his objection, he was concerned that

22 he might waive that. But he also made a it

23 very clear that there was a Court Order. I

24 think he referenced the Court Order, gave the

25 people access to the Court Order, so that it
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1 was clear what the Court had done. So it was

2 not in any way an effort to keep people from

3 knowing or believing that the Court had issued

4 an order, and exactly what it said.

5 THE COURT; All right. Let me just

6 say, I don't have the emails in front of me,

7 and I'm not going to make any ruling against

s him based on the description of the entails

9 that counsel had given me. It does seem to

10 me, based on the description, that he at least

11 told the recipients - -

12 OPERATOR: The following participant

13 has joined the conference.

14 MR. W000IN: Peter Woodin. Your

15 Honor - -

16 THE COURT; Yes, I know. You got

17 dropped and you're back.

18 MR. WOODIN: Yeah.

19 THE COURT: Okay, It does seem to

20 me, Mr. McKay, that at the very least, there

21 was no need for him to assert his position to

22 third parties, and it may have been

23 ill-advised for him to do so. But I am not

24 making any findings on that, at this point.

25 That will be for Judge Weinstein, when he gets
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1 back, if indeed there is a written application

2 for specific sanctions.

3 I do hear you, Mr. McKay, in

4 talking about the compliance efforts that have

5 been made. It is clear that some level of

6 compliance efforts have been made. The enly

7 thing I need to know is, you know, we now

B have, as far as I'm concerned, passed the

9 deadline on the list of people who are

10 supposed to be recipients, who are supposed to

11 have been identified. And I understand your

12 point that we have got entail names, that

13 you're willing to tell us who those recipients

14 are - - but by close of business tomorrow, so

15 there is no ambiguity, I want that list sent

16 to Mr. Woodiñ, okay?

17 MR. MCKAY: That will be done, Your

18 Honor. Your Honor, just so you know, Mr.

19 Gottstein, this morning, hours ago, early this

20 morning, had advised Mr. Woodin in response to

21 his email, that he was preparing that list for

22 him, and would try to get it to him today.

23 THE COURT; Okay.

24 MR. MCKAY: So there is no objection

25 to that. He fully intends to comply with
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1 that, and I appreciate you hearing us out on

2 the others issues.

3 THE COURT: All right. That's fine.

4 All right. Anything further?

5 MR. FAHEY: Your Honor, I would just

6 ask that Mr. Go*ttstein, through his counsel,

7 certify by the end of day today that any

8 documents on his computer have been deleted.

9 TEE COURT: Any problem with that,

10 Mr. McKay? That's a two-line declaration.

11 MR. MCKAY: Your Honor, subject to

12 the understanding that we all, I believe, have

13 now, that there's no need for him to retain

14 them so that he can - - subject to the

15 understanding that there is no longer any

16 requirement that he identify documents by

17 Bates Stamp Number or otherwise, we have no

18 problem with that, but it would be impossible

19 to comply with that part of the order if he

20 were to eradicate the documents. I belLeve if

21 that requirement is no longer there, then he

22 can identify them by referring to the two sets

23 of documents.

24 THE COURT: You understand that, Mr.

25 Fahey, right?

Lisa S. Cox, CCR, RMR
Official Court Reporter
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1 MR. FAHEY: Yes. The only thing I

2 want to clarify is when he says, "Or

3 otherwise," I know he's already told us that

4 he will identity which groups of recipients

5 which received which batch of documents.

6 MR. MCKAY: To the best of his

7 ability, he will do that.

$ THE COURT: All right, gentlemen.

9 I'm here tomorrow, if you need me further, and

10 Judge Weinstein will be back on Tuesday.

11 MR. JAMIESON: For the record, this

12 is Brewster Jamieson in Alaska. Could I have

13 a direction as to whom I could send these CDs

14 that were delivered to me at the beginning of

15 this call.?

16 THE COURT: Mr. Woodin.

17 MR. JAMIESON: I'll do that by FedEx

18 tonight.

19 MR. WOODIN; Very good.

20 MR. MCKAY: Excuse me. May I ask one

21 other question, to make sure we're completely

22 clear on this? The question that I wanted to

23 ask a couple days ago, so we could comply with

24 this, is there any reason that we can't simply

25 do as Mr. Fahey's just suggested, and certify

Lisa S. Ccx, CCL, RMR

Official Coart Reporter
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documents on the computer have been

I mean, we don't need to make another

what's on the computer if we've

sent this out.

THE COURT: My understanding is that

6 you do not, no.

13 will

14 ments

15 stein

16 s wer

17 tam

18 you

19 S1 t

20 THE

23. what has been

22 What has not,

23 produced quickly.

24 MR.. MCKAY:

25 THE COURT:

is, I will

ion is to

titer words,

be produced.

to be

Understood.

All right. Thank you

Lisa S. Ccx, CCR, RMR
Official Court Reporter
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copy of
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7 MR. FAHEY: And you're representing

8 that they're the identical copies of the

9 documents that have already been sent to our

10 office.

11 MR. MCKAY: What I'm doing

12 make sure that whatever representat

be made

the docu

Mr. Gott

document

they con

that if

document

be made, you know, as far as what

are. I need to check with

to make sure exactly which

e sent to your office, and what

exactly -- but I will make sure

don't already have a copy of these

hat you will get them

COURT: Right. In 0

produced, need not
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1 all. It I don't speak to you, have a happy

2 holiday.

3 MR. FAHEY: Thank you, Your Honor.

4 MR. MCKAY: Thank you, Your Honor.

5 PHONE CONFERENCE WAS CONCLUDED.

6

7

8

9

10

1].

12

13

14

is

16

17

18

19

20

21

22

23

24

25

Lisa S. Cox, CCR, RMR

Official Court Reporter
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PsychRights5
Law Project for

Psychiatric Rights, Inc.

December 21, 2006

Special Master Peter 11. Woodin

JAMS

280 Park Avenue, 28th Floor

New York, New York 10017

Re: Zyprexa Prooducts Liability Litigation, MDL 1596 "Federal Litigation"

Certification of James Gottstein

1, the undersigned, James B. Oottstein, make the following representations concerning

compliance with the order signed by Hon. Brian Cogan on December 19, 2006, "Order" in the

above-referenced federal litigation, directing the return of documents provided to me by Dr.

David Egilman pursuant to subpoena "Egilman Documents" issued by the Superior Court for

the State of Alaska, Third Judicial District, in In the Matter ofthe Guardianship ofB.B., Case

No. 3AN-04-545 PIG. and specified other relief, as that Order has been amended in the course of

the Status Hearing conducted before Judge Cogan on December 20, 2006 "Status Hearing".

For the record, I wish to note my continuing objection to the court's assertion of authority

over me and the propriety of the issuance of this Order, including but not limited to objections

relating to the court's jurisdiction to issue the Order, to the denial of due process with respect to

proceedings culminating in the Order, and in particular to certain "findings" made in the Order.

Dr. Egilman provided the documents at issue pursuant to my subpoena in the above-referenced

state court litigation, only after following my instruction to give immediate notice of my

subpoena to him to Eli Lilly and Company "Lilly" as a party that had produced a portion of the

subpoenaed documents in the Federal Litigation, and affording Lilly a reasonable opportunity to

direct him to object to production. It was and remains my belief that I was doing nothing wrong

when I received and made use of the documents thereafter produced to me by Dr. E-gilman. I

understand the parties to the Federal Litigation may see this differently, though I would note that

to my knowledge, neither Judge Cogan, Judge Weinstein, nor any other court has ever ruled that

disclosure of the Egilman Documents is not in the public interest. That may be a matter for

another day. My purpose here is simply to note, as my counsel did in the Status Hearing, the

continuing nature and reservation of this objection, and the fact that in voluntarily undertaking

the steps outlined in the Order, lam not thereby submitting to the jurisdiction of the court or

waiving my objections.

All representations herein are made in good faith, in an effort to fully cooperate with the

court and parties to the Federal Litigation, and are based on what I know or recall at this time,

having made diligent and extensive efforts considering the time allotted to ensure the accuracy

hereof. To my knowledge,! have made all disclosures and undertaken all activities encompassed

by the Order. Should I subsequently discover or recall any information which, had I been aware

of it at this time, should have been provided pursuant to the Order, I will promptly supplement

this document by communicating it to the Special Discovery Master.

The Order specifies the return of documents produced by Lilly pursuant to CMO-3 and

which were provided to me by Dr. David Egilman "or any other source." I have no independent

knowledge of the source of the documents sent to me by Dr. Egilman, but am assuming for

406 G Street, Suite 206, Anchorage, Alaska 99501 - 907 274-7686 Phone - 907 274-9493 Fax
http:llpsychrights.ory
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present purposes that all of the Egilman Documents were provided to him pursuant to CMO-3.

To my knowledge, I have not obtained documents provided pursuant to CMO-3 from any other

source, subject to the caveat set forth in section 6 below.

1. 1 certif' that after issuance of Judge Cogan's Order 1 did not further disseminate the

Egilman Documents and in fact had voluntarily refrained from further distribution of Egilmari

Documents after receiving a letter from Lilly's counsel requesting this in the preceding week.

2. All documents provided by Dr. Egilman to rue pursuant to my subpoena were received

electronióally. I do not have, and have not had, paper copies of any of the Egilman Documents.

On December 20, 2006, after receiving clarification that the court and counsel for Lilly were

dropping the requirement that I create a "Bates stamp" index ofdocuments so that I no longer

needed to preserve copies for that purpose, I deleted all Egilinan Documents from my computer.

Before doing so, I made a copy these documents on a DVD, labeled "All Z Does 12/20/06." 1

have delivered this DVD today to my counsel, D. John McKay, for forwarding to you. Except as

specified in items 5 and 6 below, I no longer have in my possession or control any copies of the

Egilman Documents.

3. In addition to the aforementioned copies of the Egilman Documents sent electronically

to and residing in my computer, I made a number of copies of these documents on DVDs, burned

from my computer and distributed these copies. As noted further in section 7 below. I have

retrieved or made a good faith effort to retrieve all of these copies. Those DVDs that I have been

able to retrieve myself; or that were still in my possession, were turned over to local counsel for

Eli Lilly yesterday for forwarding to the Special Master, per agreement. I have asked all others

to whom I distributed the DVDs to turn over what! gave them to the Special Master and ensure

that no copies exist. In addition, I happen to have copied one of the Egilman Documents onto a

"flash drive." I have deleted it, and before doing so, I burned a copy of it onto a DVD that was

among those delivered yesterday to counsel for Lilly, on a DVD labeled "from flash drive."

4. 1 have located the .pdf file Mr. McKay referred to in the December20 status hearing, a

word-searchable compilation of the Egilman Documents and the dozen or so files That were

added together to make that file that I had created. As Mr. McKay promised, I have deleted that

document from my computer.

5. While the Order does not specifically mention or address back-up copies, in an effort

to fully cooperate in good faith with the intent of the order, I have taken steps to secure the

removal of any copies of the Egilman Documents that might exist in any medium, in any

location, where my computer is routinely backed up. I do not have the necessary access or

technical expertise to accomplish this, but I have given directions to the individual who does

have it to accomplish this as soon as practicable, and to ensure the security of the backup media

in the meanwhile. Earlier this week I provided you with a copy of communication with this

technician to this effect, and when the task is completed, my counsel will secure a certification to

this effect and forward it to you.

6. In the course of my longstanding representation of clients and other advocacy work

with respect to a variety of mental health-related issues, including but not limited to my work for

the Law Project for Psychiatric Rights PsychRights and my successful prosecution of litigation

culminating in the Alaska Supreme Court's ruling in Myers v. Alaska P.sychiatrk Institute, 138

P.3d 238 Alaska 2006 restricting forced drugging, I have had occasion to acquire and publicly

disseminate many, many documents relating to mental health treatment and related issues. These
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documents. and the litigation and other activities to which they relate, have often specifically

concerned the use of drugs, including but not limited to Eli Lilly's drug Zyprexa, which is the

subject of your above-referenced MDL products liability litigation. I have routinely made such

documents available publicly to anyone interested in the rights of people diagnosed with serious

mental illness, and will continue to do so, on my website and otherwise. I know that such

documents collected and utilized in the past include a substantial number of documents

specifically concerning Zyprexa, including but not limited to numerous Zyprexa-related

documents that have previously been produced pursuant to the Federal Freedom of Information

Act. Because of the voluminous nature of these documents previously in my possession, and the

fact that due to the Order! am unable to ascertain the identity of all the items contained in the

Egilman Documents that were temporarily in my possession, I wish to note that it is possible that

contained within the Egilman Documents are items that I and others have previously, and

entirely appropriately, possessed and used. I simply do not know, and compliance with the

court's order makes it impossible for me to determine this now. I suspect that it is not unlikely,

however, since it is my understanding that some of the files encompassed by the court's

protective order include a number of documents such as newspaper articles and other items that

are already public and may well be in my independently and previously existing collection of

documents. Therefore, while I can certi' in complete good faith that! have deleted and/or

returned all of the Egilman Documents, I cannot warrant that! have no copies ofany documents

that might coincidentally be found among the hundreds and hundreds of files comprising the

Egilman Documents.

7. The lists in the subsections below identi&, to the best of my ability, the persons,

organizations or entities who obtained copies of Egilman Documents through me. I am informed

that in the course of the Status Hearing, the court amended its Order to eliminate the requirement

that I create an index identi'ing by Rates stamp number which documents were disseminated to

whom- All those who received copies of the Egilman Documents from me or through me

received all or a portion of one of two datasets. Onluesday, December 12, 2006, Dr. Egilman

first sent tue documents I had requested in my subpoena to him. When I received these,

comprising 356 documents, I burned copies of them onto one or more identical DVDs labeled

"356 ZDocs" or "Zdocs 356" hereinafter referred to as "DVD I" On the following day, Dr.

Egilman electronically sent me additional documents pursuant to the subpoena, and when I

received these I burned new identical DVDs, labeled "ZDocs 12/13106," or "12/13/06 ZDocs"

hereinafter referred to as "DVD 2" which new DVD 2 contained both the documents that

arrived that day, and the documents that arrived the day before. A .pdf file showing a

photocopy ofeach of the aforementioned DVDs delivered to local counsel for Lilly yesterday,

for forwarding to the Special Master is attached hereto as Exhibit I. All those who received

DVD copies of Egilman Documents from me received one of these two datasets, either by

getting one ofthe DVDs, or accessing the document electronically from my computer. I cannot

recall with absolute certainty who got which of the two datasets.

Those to whom copies were provided received these copies either in person, on DVDs, or

via U.S. Mail, on DVD, or by accessing an Internet FTP servers, as FTP files. Before the

Order was signed, I began the process of contacting those to whom! had provided copies to

secure their return. As to those I contacted by e-mail for this purpose, I copied the Special

Discovery Master and counsel. Those to whom I gave copies to in person, I personally met with

to retrieve their copies.

a Those to whom I provided copies in person, and from whom I was subsequently able
to personally retrieve these copies, all in DVD fqrmat, are as follows:
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Recipient Format

* Terrie Gottstein DVD 1

* Jerry Winchester DVD labeled "from J. Winchester," provided to

Lilly counsel

To the best of my memory, I distributed no other copies in person.

b Those who did not receive copies from me in person include the following. The

notation indicating whether they received DVD I or DVD 2 or both, and/or whether they

accessed the documents from an Internet FTP Server, reflects the best of my knowledge at this

time:

Recipient Affiliation or Other Identification Format

Alex Berenson New York Times DVD 1. DVD 2, FTP

Access.

Dr. Peter Breggin Prominent psychiatrist of conscience,

expert witness, and prolific author

DVD I, possibly DYD 2.

Dr. Grace Jackson Pethaps the most knowledgeable

psychiatrist expert on

psychopharmacology in the US, if not

world, with respect to mechanisms of

action in the brain and body

Both DVDs

Dr. David Cohen Florida International University Both DVDs, I believe

Bruce Whittington PsychRights Executive Director DVD I

Dr. Stephen Kruszewski Psychiatrist Only DVD 2, 1 believe,

maybe both

Laura Ziegler Psychiatric Survivor/Activist DVD I only, I believe

Judi Chamberlin Psychiatric Survivor/Activist Icon,

- author of"On Our Own."

DVD I only, I believe

Vera Sherav Alliance for Human Rights Protection DVD. two copies

Robert Whitaker Former medical/science journalist, and

author of /vfad In America: Bad Science,

Bad Medicine and the Enduring

Mistreatment ofthe_Mentally ill

Both DYDs, I think.

Steve Cha House Committee on Government

Reform Minority Office

DVD 2

Will Hall Psychiatric Survivor/Activist, co-

founder of the Freedom Center in

Northamton,_MA

Either or both DVDs and 1

believe FTP

Singeha Prakash National Public Radio DVD 2

c Also, a .pdf file containing the FTP logs from my computer relating to the Egilman

Documents is attached hereto as Exhibit 2, insofar as it may in some cases constitutes the best

evidence, or supplemental evidence, of to whom Egilman Documents were provided, and/or of

which documents were provided to whom.

Finally, I certi' that I have taken steps to preserve, until further order of the court, all

documents, voice mails, emails, materials and information, including but not limited to all
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communications that refer to, relate to or concern Dr. Egilman or any other efforts to obtain

documents produced by Eli Lilly and Company in the Federal Litigation, reserving all rights and

without waiving any objections that might be made to actually producing such documents based

on any privilege or other provision of law, and subject to the caveat set forth in section 6.

Digitally signed by James 8 Gottstein. Esq.

i a n-i B ON; James B. Goltalein. Esq. c=LS,
U 1.41 I I ¼.. 0 * o=Iaw Ploject for Psychiatdc Rights.

eznalIcJeupsychrights.org

Gotts+ein Reasoit I attest to the accuincy arid ntegrky
I * of thisdocument

Dow; 20061221 17;35;io -Q9'OO

James B. Gottstein
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December21, 2006

BY FiRST-CLASS MAIL

Special Master Peter H. Woodin

JAMS

280 Park Avenue, 28° Floor

NewYork,NY 10017

Rc In re: Zyprexa Products Liability Litigation, MDL No.15% LD..N.Y.

Dear Special Master Woodin:

I am currátiy theRanldng Membei- arid wUI in agi,iay become the Chairman- of
the COmmittee on Goveñmntent Reform ofthe U.S. House ofRepràsentatives, the House'g

principal investigative committee. The Goyernment Reform Committee has broad jurisdiction

over the operations ofthe federal government Rules ofthe House of Representatives, Rule

X.1h 109th Cong., and general oversight responsibility to "determine whether laws and

wovamns addressing subjects within [its] jurisdiction ... are being implemented and carried out

in accordance with the intent of Congress ...."RuleX.2bXl.

As you may be aware, James B. Gottsteln of the Law Project for Psychiatric Rights

recently provided the minority staff ofthe Committee with certain documents related to Zyprexa.

* Those documents relate to dn'g safety, a matter within the Committee's oversight jurisdiction.

On Wednesday, December 20, 2006, Mr. Ciottstein advised us that the U.S. District Court

for the &D.N.Y. had catered an order in the above-referenced case directing him to

"immediately take steps to retrieve any documents subject to th[e] Order, regardless of theft

current location, and return all such documents to Special Master Woodin." Order for

Mandatory Injunction at 2 Dec. 18, 2006. Mr. Gottstein asked that we return to you the

documents he provided to the Committee, and delete any copies on Committee computers.

It is my understanding that the District Court's December 18 Order is ot directed to the

Committee, or any of its Members or stalL Furthermore, any attempt to compel the Committee,

or any of its Members or staffto return the documents provided to us by Mr. Oottstein would

conflict with the absolute privilege afforded to Members ofCongress under the Constitution's
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Speech or Debate Clause U.S. Const. art 1, § 6, ci. 1; See Eastlandv. United States

Serviceman's Fund, 421 U.S. 491 1975; Gravel v. Us., 408 U.S. 6061972; Brown &

Williamson Tobacco Corp. v. Williams, 62 F.3d 408 D.C. Cii. 1995.

Nevertheless, out of deference to Mr. Gottstein's wishes, and out of a sense ofcomity and

respect fbi a coordinate branch ofthe federal government, we are voluntarily returning the

documents provided to us by Mr. Gottstein. Enclosed please find a disc of documents. We have

also voluntarily deleted all copies of these documents on Committee computers.

Thank you for your attention.

Sljcerely,

Ranking Minority Member

Enclosures

cc: Honorable Tom Davis, Chairman

James B. Jottstein, Esq.
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[Zyprexa-discussi please note....

David Oaks oaks at mindfteedom.org

Tue Dcc 26 12.06.32 EST2006

* Previous message: [Zyprexa-discussi Front Page NYTimes story on Diabetes

* Next message: {Zyprexa-discussl zytrexa updates

* Messages sorted by: L4MJ I thread 1 Lsi4bjectJ [author 1

THANKS everyone for the bits of updated info that helped us get out

an alert yesterday on the Zyprexa documents issue copied at bottom

I was in the middle of making gravy from scratch for the second time

of my life and was hitting a few wrong buttons, but I think it worked

out.

Just found this out....

Please NOTE that a court order is requiring Jim Gottstein to save any

and all relevant entails he receives or sends on the matter of the

suppressed and released Zyprexa documents.

I have made some minor changes on the MindFreedom alert on our web

site today, it's now update 5.

I guess people know by now that the original download site is now

apparently working again.., it's listed on the wiki mirror page and

the MindFreedom alert page.

This is the disclaimer we have on our web site, I don't know if I've

covered the basics let me know if you can think of anything it

applies to anything we post on this list:

"Disclaimers: In the public interest, MindFreedom is forwarding these

anonymous alerts. MFI did not originate these alerts, MFI does not

vouch for their authenticity or accuracy, that's all the information

we have, MEt is not providing advice about the legality of

downloading the materials, MFI is not encouraging anyone to do

illegal activities."

AT BOTTOM is the alert we sent out to several thousand people... if

you want to get these occasional human rights alerts directly in the

future, instructions on how to get the free alerts is at very bottom.

Thanks again!

David

P.S. Yesterday I learned *NOT* to add the "drippings stuff" to the

"brothy stuff" *before* making the roux stuff... but the gravy all

worked out... apologies to sensibilities any vegetarians.

From: oaks at mindfreedom.org



Subject: "We are all Jim" Eli Lilly secrets on Zyprexa exposed

Date: December 25, 2006 4:23:13 PM PST

To: news arLndfreedom.org

NindFreedom News - 25 December 2006

http://www.mindfreedom.org - please forward

"We are all Jim!" - Eli Lilly secrets on Zyprexa exposed

Row you may be able to keep a spotlight on Zyprexa

Grassroots campaign keeps exposed documents exposed

A grassroots Internet campaign today is outflanking well-heeled

attorneys from the huge drug company Eli Lilly who are still trying

to suppress internal documents about their psychiatric drug Zyprexa.

And you may participate, including by downloading the secret

documents yourself, if you so choose:

http: //www.mindfreedom.org/know/psych-drug--corp/eli-lilly-secrets/

The anonymous individuals distributing this unusual "Christmas gift"

of hundreds of Zyprexa documents are apparently counting on the fact

that many courts are closed today.

Background:

The NY Times ran three pieces this past week based on revelations

from courageous attorney Jim Gottstein who exposed court materials

showing that Eli Lilly covered up hazards about Zyprexa, and marketed

to unapproved populations.

Even though the Eli Lilly materials are now exposed, Eli Lilly

attorneys have still been attempting to suppress these in-house

documents and keep them from being disseminated, including filing in

court against Jim Gottstein and his law firm.

"The genie is out of the bottle. But Eli Lilly is still paying their

hard-hitting attorneys to try to cover-up evidence of their fraud,"

said David Oaks, director of MindFreedom International. "This is

reminiscent of the way the Nixon administration tried to keep the

Pentagon Papers secret even after the materials were in the hands of

the NY Times."

Enter the Internet. Unknown individuals have placed a digital folder

of several hundred megs of Eli Lilly documents into areas of the

Internet where anyone may download the materials. Apparently, these

individuals don't expect any court orders over Christmas.

In the public interest, MindFreedom is forwarding the anonymous

alert. To view the forwarded alert go to:

http://www.mindfreedom.org cp'i/psych-drug-corp/eli-1illy-secrets/

or http: //tinyurl.com/yx6k9x

or see this wiki edited by anonymous individuals

http://zyprexa.pbwiki.com



Disclaimers: t1F1 did not originate these alert, MEl is not advising

or encouraging any illegal activity, MEl does not vouch for

authenticity or accuracy of alerts, that's all the information we

have, MFI is not providing advice about the legality of downloading

the materials.

As background, you may read the text of the three recent pieces in

the NY Times about Zyprexa here:

http: //www.mindfreedom.org/aff-spon/aet!usa/psychrights/nytimes-

gottstein-vs--eli-lilly

or http: //tinyurl . com/ycagcv

"Even though Jim legally revealed Zyprexa materials to the NY Times

to alert the public," said Oaks, "Eli Lilly lawyers are still going

after him to try to put their horses back in the barn. Today everyone

on the Internet can be Jim' if they choose to download secret Eli

Lilly documents themselves. By the way, Jim Gottstein or his group

PsychRights have nothing to do with these alerts, lie's on vacation.t'

Please forward.

Forwarded by MindFreedom International

http: /Jwww.mindfreedom.orq

MindFreedom is a nonprofit human rights group that unites 100 sponsor

and affiliate groups with individual members, and is accredited by

the United Nations as a Non-Governmental Organization NGO with

Consultative Roster Status.

MindFreedom is one of the very few totally independent groups in the

mental health field with no funding from governments, drug companies,

religions, corporations, or the mental health system. While most of

MindEreedom's members are psychiatric survivors, *all* who support

human rights are invited to join and become active leaders.

For more info:

http: //www.mindf reedom. org

MindFreedom International Office: 454 Willamette, Suite 216 - POB

11284; Eugene, OR 97440-3484 USA

web site: http://www.mindfreedorn.org

e-mail: office atmindfreedomdotorg

office phone 541 345-9106

toll free: 1-877-MAD-PRIDe or 1-877-623-7743

fax: 541 345-3737

Please forward.

"Human salvation lies in the hands of the creatively maladjusted." -

Martin Luther King, Jr.



Want to get off this ME' News e-mail announcement list? Two easy ways:

1 To unsubscribe e-mail a blank email to mindfreedont-news

unsubscribe at intenex.net. Be sure to "reply" when you get the

automatic unsubscribe confirmation message.

2 If you have any trouble getting off this list e-mail to officeat

mindfreedomdotorg with these words in the subject line; unsubscribe

mindfreedom-news

* Previous message: [Zyprexa-discuss] Front Page NYTimes story on Diabetes

* Next message: IZyprexSiscussj zvprexa updates

* Messages sorted by: I date J Ltkzcn&1 [subject J jjpthpr.

More information about the Zyprexa-discussmailin list
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[Zyprexa-discuss] update 2 look okay?

David Oaks oaks at mindfreedoxn.org

Mon Dec25 12:25:12 ES?' 2006

* Previous message: [Zyprexa-discuss] [Fwd: Re: zyprexakills.us livel

* Next message: [Zyexa-discussj update 3 look okay?

* Messages sorted by: I date] [thread][ subject] [author]

Hi Zyprexa Discuss list:

Way to go!

Later today I hope to get out an alert about the below piece I've

added to our web site....

If anyone can possibly look at it to double-check accuracy, to the

extent you can, I'd appreciate it...

I'm not looking for perfection, just want to get that info out to our

news announcement list with basic accuracy...

If you do have an important change, please let me know exactly what

to change...

For instance, should I advertise this e-mail list on the alert?

Okay, here's what I put up -- Update 2

http: //www.mindfreedom.org/know/psych-drug-corp/eli-lilly-secrets/

Note I've added another URL on there, by a neither of ?4indFreedom

Eric, who has put the documents on his weblog.

* Previous message: Zvnrexa-discussl [Fwd: Re: zvprexakills.us lives

* Next message: FZvnrexa-discussl undate 3 look okay?

* Messages sorted by: I date] [thread JI subject] [author]

More information about the Zyorexa-discuss maiin2 list
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Info on "ZyprexaKills" Campaign- Portal Page 1 of3

Info on "ZyprexaKills" Campaign

Update 11:30 Dee. 2006 PST - Secret Eli Lilly documents about fraudulent marketing ofthe
psychiatric drug Zyprexa are apparently available once more for free download. Eli Lilly sent an

email today threatening legal action against a MindFreedont member to try to suppress the

documentation. But an anonymous campaign using a sophisticated internet privacystcm is still
apparently making the materIal available free to the public.

Update ii: Eli Lilly ThreatensA Second MindFreedom

Member with Legal Action. But Secret Eli Lilly Documents on

ZyprexaAre Said to be Accessible Once More via a Grassroots

Internet Campaign

Updated information:

30 December 2006 - pm PSI'.

in rapidily unfolding events today, Eli Lilly attorneys have threatened a second MindFreedom member- Eric Whalen
- with legal action, because Eric allegedly made copies of suppressed documents about Eli Lillis psychiatric drug
Zyprexa available for free public download on his blog.

A copy of the e-mail between Eli Lilly and Eric iii which Eli Lilly mentions MindFreedom is here.

A copy ofthe court order is hera

Eric has reportedly complied with the court order.

But according to an anonymous report, the secret "ZyprexaKills" documents are still apparently available to those
who are able to use a sophisticated Internet privacy protection system called `Tor."

More information on Tot can be Ibund via a on this controversy here not sponsored byMindFreedom:

Zyprexa is a neuroleptic psychiatric drug manufacturedby Eli Lilly.

hftpi/wwinindfreedom.org/lcnow4sych-drug-coqileli-lilly.secretWzyprexakills 12/30/2006



Info on `ZyprexaKills' Campaign - Portal Page 2 of 3

http://zyprexa.pbwlld.com

For approximately the six last days, a grassroots campaign reportedly made these secret documents available from
multiple sites, and hundreds of individuals reportedly have downloaded the suppressed materials.

Attorney Jim Gottstein of PsychRights apparently began the furor by courageously making suppressed Zyprexa
documents available, resulting in three recent pieces in the NY Times.

Since Eli Lilly attorneys are apparently flow monitoring this web page, then here's a message just for them them: The
highly-paid attorneys for Eli Lilly need to do a better job advising their clients early on about what is illegal criminal
fraud when it comes to promoting and marketing their products. After all, that kind ofcriminal illegality by Eli Lilly,
including hiding these facts from the public, can and does kill people. And no amount ofmoney can wipe clean a
guilty conscience. MindFreedom only supports nonviolent activism.., and we applaud those who have peacefully
resisted attempts by Elil Lilly and their attorneys to suppress the truth. Also, please note the capitalization in the
name `MindFreedom.'

[EARLIERALERT - Downloading links reportedly appear not to work at this
time]

There is a wild where anonymous individuals are editing and adding information about locations for download,
mirror sites, email lists, ete here:

http://zyprexa.pbwiki.com

other places where documents are offered for download include:

* http://files-upload.com/files/34o36/ZyprexaKills.tar.gz.html

* http://www.joysoup.net/arcbives/o6/12//o8o52.html

The file itselfappears to be about 269 megs of material in the compressed download.

Please note that Eli Lilly has sought and obtained a court order requiring attorneyJim Gottstein to cease and desist
from disseminating any ofthe files about Eli Lilly, and Jim is complying. The court is also requiring Jim to save all
copies of his email for possible examination by the courts. While Jim disputes the validity of the injunction against
him to suppress the Eli lilly files, he is asking eveiyone to return the documents as required by the court order here:

http://psychrigbts.org/States/Alaska/CaseXX/EilLilly/InjuctlonOrder.pdf

Disclaimers: In the public interest, MindFreedom is forwarding the anonymous alerts referred to on this page and in
our emails. MFI did not originate these alerts, MFI does not vouch for their authenticity or accuracy, that's all the
information we have, MR is not providing advice about the legality of downloading the materials, MFI is not
encouraging anyone to do illegal activities, and MEl is not providing these materials for download.

Background on Revealing the Secret Zyprexa Documents

A grassroots Internet campaign is outflanking well-heeled attorneys from the huge drug company Eli Lilly who are
still trying to suppress internal documents about their psychiatric drug Zyprexa.

http://www.mindfrecdom.org/know/psych-drug-corp/ei-lilly-secrets/zyprcxaldlls 12/30/2006
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The NY Times ran three pieces this past week based on revelations from courageous attorney Jim Gottstein who
exposed court materials showing that Eli Lilly covered up hazards about Zyprexa, and marketed to unapproved
populations.

Even though the Eli Lilly materials are now exposed, Eli Lilly attorneys have still been attempting to suppress these
in-house documents and keep them from being disseminated.

"The genie is out of the bottle. But Eli Lilly is still paying their hard-hitting attorneys to try to cover-up evidence of
their fraud," said David Oaks, director of MindFreedom International. "This is reminiscent of the waythe Nixon
administration tried to keep the Pentagon Papers secret even after the materials were in the hands of the NYTiine&"

Enter the Internet.

Unknown individuals have placed a digital folder of several hundred megs of Eli Lilly documents into areas of the
Internet where anyone may download the materials. Apparently, these individuals don't expect any court orders over
Christmas.

As background, you may read the text ofthe three recent pieces in the NY Times about Zyprexa here:

http:/Jwww.mindfreedom.org/aff-spon/act/usa/psyehrights/nytimes-gottstein-vs-eli-lifly

or http://tinyuricom/ycsgcv

"Even though Jim legally revealed Zyprexa materials to The NY Times to alert the public," said Oaks, "Eli Lilly lawers
are still going after him to try to put their horses back in the barn. Today everyone on the Internet `can be Jim' if they
choose to download secret Eli Lilly documents themselves. By the way, Jim Gottstein or his group PsychRights have
nothing to do with this alert. He's on vacation?

Other actions you can take:

Those interested may apparetly "vote" on this Zyprexa Memos story on an area ofthe web called "Digg" which is
popularity-basaL

http://wv.digg.com/security/Zyprexajv1emos_Leaked.jtsing_Tor

There is also now an e-mail list, not sponsored by Mfl, that is discussing this grassroots eampaigrn

http://[ists.acm.jhu.edu/mailman/listinfo/zyprexa-discuss

Please forward.
Related content

NY Times spotlights PsychRights exposure of Eli Lilly fraudS

http:/fwww.mindfttedom.org/knowlpsych-drug-corp/eli-lilly-secivtslzyprexakllls 12/30/2006
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[Zyprexa-discuss] okay, got it...

David Oaks oaks at mindfreedom.org

Sat Dec 30 21:53:22 EST 2006

* Previous message: iZyprexa-discuss] tor link does not work

* Next message: IZvnrexa-disc'ussl new alert

* Messages sorted by: jscJ I thread JI subject] [authoij

Okay, I got it... people can just go to the Tor instructions page...

Good enough, we can just tell people that.., if if....

The big question I have though... is can people still get the

documents that way...

but how to let anyone know it still works without disclosing

identity? via the wiki?

* Previous message: [Zyprexa-discussi tot link does not work
* Next message: {Zvprexa-discussl new alert

* Messages sorted by: I date ]{ thread] LsiWpfl [author 1

More information aboutihe Zyprexa-discuss maiIin list
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ALIANCE FOR HUMAN RESEARCH PROTECTION Page 1 of 22

Blogger [sE*A:sCH*T:uiss.LtQI fSEARIALLSLOGSJ &logThts!

ALLIANCE FOR HUMAN RESEARCH

PROTECTION

About us

A catalyst for public debate

Home page and archive of posts

Bloer profile

Email us

Archives

September 2006

October 2006

November 2006

December 2006

Recent Posts

Zyprexa Injunction - News Flash

When Marketing 1rurnps Science

- Medicine Is Debased

HElM Covering Up for National

Kidney Foundation an Industry

front group

PsychRlghts Calls For "Dear

Doctor" Letter Restricting

Zyprexa to Current Users

Court Allows Eli Lilly To Bury

Zyprexa Documents

Nursing Homes a Dumping

Ground For Antipsychetics

Battle over drugs hits crescendo

Lawsuit claims official who

pushed drug was rewarded

GAO Report Confinns Pharma

productivity Declining Since

1999

yprexa Injunction - News Flash

News Flash

Several indIviduals induding your esteemed author

have Just received an injunction see below in an

apparent attempt to try to get the Zyprexa cat back

into the bag. AHRP did not post these documents but others have. News travels

fast and multiplies on the internet. As we said before all the king's

horses....can't put Humpty Dumpty together again!

The handling of the ElI Lilly-diabetes Zyprexa lawsuits is appalling.

In the first round 8,000 plaintiffs sued for failure to warn about the risks of

diabetes--Lilly agreed to a $690 million settlement with a gag imposed on

those who were victimized.

How can such gag orders be Justified???

In the second round, we're told another 4,000 persons allege they have been

Injured by this highly toxic drug. Secret documents from the first case reveal

that Eli Lilly knew about the diabetes risk at least by 1999--but the company

and its representatives lied and used deceptive marketing campaigns--Viva

Zyprexa--the documents' content was partlaily laid out in front page news

reports In The New York limes.

So what does a U.S. court do about corporate misconduct? Rather than holding

Lilly accountable for Its deceptive practices that concealed the evidence, the

court Is shielding the giant corporation from the revelations contained in its

own documents about it own marketing strategy!

The court in what seems to us as warped wisdom Is chasing after those who

are trying to bring the documents to the public arena--let the truth be

discovered.

I NEXT BtOG'.i

N
iN

tttp://www.ahrp.blogspot.com/ 1/1/2007
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Something Is warped In this picture. The court is helping Lilly intimidate public

advocates by issuing Temporary Mandatory Injuctions.

See the court Injunction several of us received below. But the Internet is an

uncontrolled information highway --you never know where or when the court

suppressed documents may surface!

The documents appear to be downloadable at

http: //files-uDload.com/files/34070/ZyprexaKllls.tar.gz.htmt at least

as of now. It also appears to be at

hap: / fwww.Iovsoup.netlarchives/O6I12123 /08052.htrni

`the injunction we received is below:

-......--

tition receipt ofthc Emergency 0ra oirnMolionofmembers of the pk

7airca Product LiiMty LiuniPiStitW Siceting Commistecf'PSC" and ER Lilly aid

Cotnptoy to enforce Case MNIOgCOIair OMe No.3 CMO-fl aMjoint req ten cia empoty

mandatory Injunttou and having beard oaf subsniSors by be paniti and Special MasterPeter

Woodin, it is tbaefort

ORDERED thai the Joint Motion for a Temponry Mandatory Injunction is

hcreby ORA2ThD, and the to! owtn inthvidush and their telattdtntidti and orgaanons

who bays eceived documctu produced by Eli LUy and COrnpaity Cuwludiug ali c5 ofany

tltcrronic docuinrats. hard copy documents and CDsIDVDI are kathy enjoined hat

diuemmatingttse docwnenu; Taxi Gottsteic. Jetty Winchcfee. Or. Peter Stcggin. Da. Gate

Ia4scn. Dr. David Ccen, Stuco Whittfugtoli, Ut Stephen Kruse-ewsli Laura Ve. Judi

Chataberlut, Vera Shorty. Robtit Wbitaker. and Will Hall. INS tCpOflJ7 mandaiory

i41ilnc lien izflb4r requires the reinonl ofany such doewnellXs posted at arty websim, nid

cocz.'ntmicaüon ofthis Order to anyone rotm these documafls ban already been

disuninawd, inibuning them sfthe remit ofthis Order.

Which is More Dangerous to

Your Health - the Flu or the FDA?

Blood substitute - a disaster' -

Nortlifield still plans to seek FDA

approval

Links

*141W Main Webslte

PsychRights

Pharma Marketinc Slog

Integrity In Science

Goozt4ewe

Yolands Ludre

ScIentific Misconduct Slog

Honest Medicine

Feeds

UNITED STAlES DISTRICT COURX

EASTERN DISTRICT OF NEW YORK
`F

ATOM feed

O
IPower

Blogger

in re ZYPREXA. PRODUCTS lIABILITY AWL I $96

LITIGATION
-.------- ----`Dc

ThIS DOCUMENT RELATES TO;
ORDER FORTLMPORARAY

ALL ACTIONS MM4DATORY U4JIJNCTION

rnp://www.alnp.blogspot.conil 1/1/2007
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[Zyprexa-discussj tor link does not work

David Oaks oaks at mindfttedom.org

Sat Dcc 3021:29:07 EST200Ô

* Previous message: [Zyprexa-discussi have copy

* Next message: [Zyprexa-djçgkavgodt...

* Messages sorted by: Lttci jAhrea4J jsiiljçct I author

Someone said that they thought the tor download link on the wiki was

working...

it is not as of now.., it goes no where.

So it's apparently conclusive: I know of no source for anyone to

download these documents at this time.

It someone does know, they may want to edit the wiki to reflect that...

But please -- if you do so -- build a bridge to "non-geeks."

Some of my favorite books are the "For Dummies" books. Yeah,

sometimes those books really are dumb.., but often those books smash

smash SMASH the wall between those out-of-the-know and those in-the-

know. That's why they're so popular! I love that attitude.

So take a lesson from some of the most popular series of how-to books

of all times....

If you have some knowledge such as about Tor .... spell it out in

even a few simple steps and introductory info on the wiki.

And of course, leave NO acronyms unexplained... we already know

you're smart!

David

Disclaimers: In the public interest, MindFreedom is forwarding the

anonymous alerts referred to on this page and in our emails. MEt did

not originate these alerts, NFl does not vouch for their authenticity

or accuracy, that's all the information we have, NFl is not providing

advice about the legality of downloading the materials, NFl is not

encouraging anyone to do illegal activities, and HF! is not providing

these materials for download.

David Oaks, Director

NindFreedom International

454 Willamette, Suite 216 - 206 11284

Eugene, OR 97440-3484 USA



web: http://www.mindfreedom.org

email: oaks at ntindfreedom.org

office phone: 541 345-9106

fax: 541 345-3737

member services toll free in USA: l-877-MAD-PRIDeI or 1-87'7-623-1743

United Action for Human Rights in Mental Health.

MindFreedom International is an independent

non-profit uniting 100 sponsor groups

to win human rights & alternatives in mental health.

Accredited by the United Nations as a

Non-Governmental Organization NGO with

Consultative Roster Status.

Join now! http: //www.niindfreedom.org/join-donate

"Human salvation lies in the hands of the

creatively maladjusted." - Martin Luther King, Jr.

* Previous message: gyprexa-discussJ have copy

* Next message: FZvorexa-discuss] okay. got it...

* Messages sorted by: F date] [thread F subject 1 [author]

More information about the Zyprexa-discuss mailing list



EXHIBIT U



01 03 07.txt

1

1 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

2

3 x

4 In re: ZYPREXA ooucrs
LIABILITY LITIGATION

5 x
MDL No. 1596

6

United States Courthouse
7 Brooklyn, New York

8 January 3 2007
11:00 o'clock a,ni.

9

10

11 TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE JACK B. WEINSTEIN

12 UNITED STATES DISTRICT JUDGE

13
APPEARANCES:

14

15 For the plaintiff: LANIER LAW FIRM
BY: RICHARD 0. MEADOW, ESQ.

16 EVAN M. JANUSH, ESQ.

17

18 For the Eli Lilly: PEPPER HAMILTON LLP
BY: SEAN P. FANEY, ESQ.

19

20 court Reporter: Burton H. sulzer
225 cadman Plaza East

21 Brooklyn, New York
718 613-2481

22
proceedings recorded by mechanical stenography, transcript

23 hproduced by computer-aided transcription.

24

25

BHS OCR CM CR CRFt
0
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2

1 open court-telephone call placed.

2 A VOICE: David Cohen.

3 MR. COHEN: Yes. I'm here in Philadelphia,

4 Pennsylvania.

S A VOICE: Mr. chabasinski.

6 MR. CHABASINSKI: Ted chabasinski. I'm here in

7 Berkeley, California.

8 A VOICE: pohn McKay.

9 MR. MCKAY: John Mckay in Anchorage, Alaska.

ib A VOICE: George Lehner.

11 MR. LEANER; George Lehfler in Washington, D.C.

12 A VOICE: Peter woodin.

13 MR. W000IN: Peter woodin in New York.

14 A VOICE: Judge, can you hear all the voices

15 clearly?

16 THE COURT: I can hear you.

17 Call the case, please.

18 Case called-appearances noted.

19 THE CLERK: civil cause for motion1 in re zyprexa

20 Products Liability Litigation.

21 THE COURT: Can you hear, gentlemen?

22 Parties answer in the affirmative.

23 THE COURT: There was an order signed by Judge Cogan

24 on December 29, 2006. Have you all received copies of it?

25 Anybody on the line who has not?

BHS OCR CM CSR CRR
U

3
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1 No response.

2 THE COURT: It indicated that the injunction signed

3 by Judge cogan would remain in full force and effect until

4 January 3rd, at which time the Honorable Jack B. Weinstein

5 will hear further argument from any interested parties.

6 The interested parties named were Lilly, of course,

7 Tern Gottstein, Jerry Winchester, Dr. Peter Breggin, Dr.

8 Grace Jackson, Dr. David Cohen, Bruce whittington, Dr. Stephen

9 Kruszewski, Laura Ziegler, Judi chamberlin, Vera Sherav,

10 Robert whittaker, and will Hall

11 yesterday, when i was informed of this order for a

12 temporary mandatory injunction, z issued an order of my own

13 setting this hearing at 11 o'clock a.m. today.

14 I take it all of you present by telephone or

15 otherwise have received that order; is that correct?

16 MR. CHABASINSKI: No. I didn't receive the actual

17 order, but I was made aware of it by one of your staff,

18 THE COURT: Sorry you didn't receive a copy.

19 MR. CHABASINSKI: No, I didn't.

20 THE COURT: Who is this talking?

21 MR. CHABASINSKI; This is Ted Chabasinski in

22 California, representing JudI Chamberlin.

23 I was made aware of it by your staff. unless there

24 was some information other than the fact that you set the

25 actual hearing, I have no problem with it. if there was

Burton H. Suizer - OCR, CM, CRR
U

4

1 something on that document indicating more information, x
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2 would appreciate knowing what it is now.

3 THE COURT: No, it merely, as i recall, set the

4 hearing for today.

5 MR. CHABASINSKI: That was it, your Honor?

6 THE COURT: Yes.

7 MR. CHABASINSKX: okay.

8 THE COURT: I think my staff was asked to try to

9 contact everyone that might be involved.

10 MR. FAHEY: For the record, we did serve the order

11 on Mr. chabasinski's client via e-mail, which was the method

12 that we had been given by Mr. Gottstein in terms of contacting

13 him.

14 MR. CHABASINSKI: I can barely hear what is being

15 said.

16 THE COURT: Give your name.

17 MR. EAHEY: This is Sean Fahey. i just said that

18 the order the court had asked us to provide, the court order

19 to the individual recipients -- we used the e-mail provided to

20 us by Mr. Gottstein to communicate that order. It was the

21 same method of communication of the December 29th order of

22 temporary mandatory injunction.

23 THE COURT: I think that the business for the moment

24 is to determine whether the order signed by Judge cogan on

25 December 29, 2006 at 4:00 p.m. should be extended, modified,

Burton H. Sulzer - OCR, CM, CRR
a

S

1. or limited in any way.

2 I think probably -- unless there is an objection --

3 the best way to proceed is to have Lilly speak and then have
Page 4
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4 the others present -- the plaintiff present -- and then the

5 people listed in the order, in the order that they are listed,

6 i'll call their roll.

7 MR. FAHEY: Thank you, your Honor. This motion, the

8 emergency motion, was brought on rriday before New Year's Eve,

9 was brought on behalf of both Eli Lilly & company and their

10 law firms as members of the Psc.

11 We brought the motion based on some developments

12 which occurred since Judge cogan issued his first order in

13 this matter of December 18th.

14 In that order, Judge cogan, after hearing from

15 Mr. Gottstein and his attorney, found Mr. Gattstein had

16 deliberately and knowingly aided and abetted Dr. Egilman's

17 breach of the CMO, the CM0 in this case.

18 The order further required Mr. Cottstein to take

19 immediately take steps to retrieve any documents that he

20 disseminated after receiving them from Dr. Egilman and return

21 them to special Master Woodin.

22 The people that are listed in the temporary

23 mandatory injunction are the recipients that Mr. Gottstein

24 identified in his certification to Mr.. woodin as recipients of

25 the documents.

Burton H. Sulzer - OCR, CM, CRR

U

6

1 Mr. Gottstein, on December 22nd, informed the

2 parties that he had spoken with all the recipients of the

3 documents and that no one had refused to return them.

4 unfortunately, at this point only two individuals

Page 5
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5 have returned them, and what we learned, which led to the need

6 for the temporary mandatory injunction, was that a number of

7 the recipients were taking active steps to disseminate this

B information via the Internet.

9 There has been discussion about whether these have

10 been widely disseminated or not. The Internet is a very large

11 place, your Honor, but we can tell you that we see no evidence

12 of widespread dissemination. The fact is that as soon as we

13 learned of websites that attempted to disseminate this

14 information, we have had them shut down.

15 One of the parties on the phone is representing an

16 individual from the MindFreedom.org organization, and I just

17 want to read to you one of the statements that they have

18 posted on a list serve on December 30th, which is after the

19 date of your Honors order -- I'm sorry, of Judge cogan's

20 order -- requiring the parties to not disseminate the

21 information and to remove them from websites.

22 it says, as follows; someone said I'm quoting --

23 someone said that they thought the tore down load link on the

24 Wiki, P1-I-K-I, which is a website that facilitates

25 information, downloads information, was working. It is not as

Burton H. sulzer - OCR, CM, CRR

U

7

1 of now. It goes nowhere. So it's apparently conclusive: I

2 no of no source for anyone to downkad these documents at this

3 time.

4 Now, despite these statements that there is no place

5 for anyone to download on the Internet, at least a number of

6 the individuals that are listed in this mandatory injunction
Page 6
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7 were taking active steps to continue to try to facilitate the

8 downloading of the information by providing information about

9 where these documents may be found.

10 The current information on these websites all link

11 to Websites that do not provide access anymore because they

12 have been shut down. What we are simply asking the court is

13 to provide relief of enforcing the original order of December

14 18th, which required the return of the documents in the

15 possession of these recipients to special Master woodin and to

16 avoid further dissemination of them via any means, including

17 the Internet.

18 THE COURT: Do the plaintiffs wish to be separately

19 heard?

20 MR. MEADOW: Yes, your Honor. Richard Meadow from

21 the Lanier law firm. As a member of Psc, and on behalf of the

22 Lanier law firm, we join in the application made by Lilly.

23 THE COURT: Tern Gottstein, do you wish to be

24 heard?

25 MR. McKAY: Thank you, your Honor. This is John

Burton H. Suizer - OCR, CM, CRR
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1 McKay appearing on behalf of Tern Gottstein. Miss Gottstein

2 is the wife of james Gottstein, who is the party referred to

3 in Mr. Fahey's remarks.

4 I would ask, since you are just coming into this

5 case after being gone while this came up, I would ask your

6 indulgence. x understand from a letter that I received, sent

7 by Mr. Fahey after 8 o'clock last night, that he's made an
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8 application to you which we may want to address further

9 concerning an order to show cause.

10 I would simply ask at this point that you entertain

11 the possibility that there may be two sides to the story and

12 that the facts as portrayed in the letter may not be the final

13 word -- at least there may be, at there often is, another side

14 to the story when there is a chance to be heard on this.

15 with respect to the order that Judge cogan entered,

16 Mr. Gottstein has concerns and reservations about a number of

17 things related to securing the order, including questions of

18 due process.

19 As Mr. Fahey indicates, Mr. Gottstein was on the

20 phone during that hearing, as was L At the same time I

21 indicated that I was on the phone, having just been contacted

22 by Mr. Gottstein as the hearing was beginning. He did not

23 have an opportunity to consult with counsel or to review this

24 matter in advance or have any notice.

25 I'm not trying in this hearing to raise those

Burton H. sulzer - ocR, CM, CRR
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1 questions, your Honor, other than to say that this is a

2 serious matter. Mr. Gottstein has taken this seriously.

3 when Eli Lilly's attorney, Mr. Jameson, sent him a

4 letter advising him of Lilly's objections, no further

5 distribution was made by him, he voluntarily complied with the

6 order to.

7 He complied with the order -- began complying with

8 the order before it was signed, issued a certificate of

9 compliance outlining in great detail the steps that he has
Page 8
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10 taken.

1]. There was a hearing before Judge cogan, which

1.2 addressed in detail the steps that he has taken. My

13 understanding is a daily transcript had been ordered somewhat

14 routinely in this case.

15 I don't believe there is a transcript that is in the

16 record of that hearing, the most recent hearing of Judge

3.7 Cogan, but if you do have access to that, you will see that

18 Mr. Gottstein has been diligently complying.

19 So in terms of this request, your Honor,

20 Mr. Gottstein's believes -- and we can take this up at a

21 further time, i assume -- that he acted appropriately, did not

22

act inappropriately. We understand that there is room for

23 disagreement there, but the point is that once the order was

24 issued, he has fully complied.

25 He has contacted the individuals to whom he gave it.

Burton H. Sulzer - OCR, CM, CRR
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1 I believe that more than two people have returned the

2 document. I know that Mrs. cottstein represented that, in

3 responding to the order immediately provided her copy back to

4 him, as did another individual. Those are both listed as

S distributed, and i believe at least one or more of the other

6 parties have done so to Master woodin. He could respond on

7 that.

8 In any event, Mr. cotts-tein does not object to the

9 provision. lie believes that the documents -- that the public

10 interest is served by disclosure of these documents, but that
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11 in complying with the court's order, he has taken appropriate

12 steps to comply, so that i don't know if Mr. Fahey is

13 requesting a continuation of the December 29th order -- it

14 sounds like he is -- but we understand the desirability of the

15 parties to the case to continue the order and preserve that

16 status quo while issues are being resolved.

17 We're not asking for that, but we understand that,

18 and it's completely consistent with what Mr. Gottstein has

19 done to date since the order was issued and before.

20 THE COURT: By Mr. Cottstein, you mean James

21 Gottstein?

22 MR. McKAY: Yes, your Honor. James Gottstein Is the

23 attorney in the Alaska case who subpoenaed the documents from

24 Dr. Egilman, which kicked off this controversy, your Honor.

25 There is something that i assume will be taken up at

Burton H. suizer - OCR, CM, CRR
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1 an appropriate time, but Dr. Egilman was subject to a

2 protective order issued by this court, which required that he

3 give notice to Lilly, and a reasonable opportunity for Lilly's

4 counsel to object.

5 He did give notice to Lilly the day that he received

6 the subpoena from Mr. Gottstein and then, after some days had

7 passed, released the documents and he has not received an

a objection from Lilly's counsel. Lilly believes, I'm

9 confident, that he did not wait a reasonable time. He

10 believes that he did. That's a factual question. In the

11 meantime, Lilly obtained these orders.

12 On behalf of Tern Gottstein, the spouse, who
Page 10
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13 received a copy and is subject to this order, I can tell that

14 you she is fully compliant with the court's order. In terms

15 of James Gottstein, if there's going to be some discussion

16 about continuing an order, x guess I would ask your Honor that

17 i-f any further order is continued that there be some

18 opportunity to revisit the issue of findings that were made

19 without any adequate notice or opportunity to respond or

20 address those, including findings that Mr. Fahey has commented

21 about willful violations.

22 Mr. Gottstein has not had an opportunity to address

23 that, and the allegation that he willfully aided and abetted

24 the violation by Dr. Egilrnan in part seems premature when

25 there has been no finding that Dr. tgilman, who, to my

Burton H. Sulzer - OCR, CM, CRR
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1 knowledge, has not been deposed or been the subject of any

2 evidentiary hearing, that Dr. Egilman himself violated this

3 order.

4 I understand Lilly's position that he did. I

5 understand Mr. Gottstein -- Mr. Egilman -- Dr. Egilman's

6 position that he did not.

7 I understand the desire to maintain the status quo

8 and prevent further dissemination of the documents while these

9 issues are sorted out, but x would ask that there be some

10 opportunity to address, really for the first time in any

11 meaningful fashion, whether there was in fact a violation.

12 THE COURT: There will be full opportunity, should

13 it be necessary.

Page 11
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14 The reason i asked about James and Tern is that i1rn

15 interested in who you represent, James Gottstein, or Tern

16 Cottstein, or both.

17 MR. MCKAY: Your Honor, to date I have represented

18 James Gottstein, who is the attorney in the Alaska case that

19 we just discussed.

20 This hearing, as I understand it, was to discuss the

21 December 29th order of Judge cogan that was to expire today.

22 James Gottstein is not a party, a respondent to that order.

23 The way it was framed, it was addressed to the recipients of

24 the document, to people who received documents from him.

25 in the course of responding fully to that

Burton H. suizer - OCR, CM, CRR
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1 injunction, one of the people that was disclosed as a

2 recipient of those documents was his wife.

3 she simply got a copy of a DVD. She never looked at

4 it. As soon as she was asked for It, she returned It, but

5 because she is a respondent, I have entered -- I have appeared

6 on her behalf today. But I generally represent James

7 Gottstein.

8 THE COURT: All right. You will explain to your

.9 clients the possible conflict, but I see no reason why you

10 should not be permitted today to appear on behalf of James

11 Gottstein and Tern Gottstein, and your appearance is noted or

12 behalf of both of them.

13 MR. McKAY: Thank you, your Honor.

14 THE COURT: Jerry Winchester. Not present.

15 Dr. Peter Breggin. Not present.
Page 12
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16 or. Grace Jackson. Not present.

17 or. David Cohen. Not present.

18 Bruce whittington. Not present.

19 Dr. Stephen Kruszewski. Not present.

20 Laura Ziegler. Not present.

21 Judi Chamberlin.

22 MR. CHABASINSKI: Ted chabasinski representing Miss

23 chamberlin. I would like to point out to the court that I in

24 fact probably had more notice than anyone else of this

25 hearing, which is perhaps three-quarters of the day, and I

Burton H. Suizer - OCR, CM, CRR
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1 come to this hearing in a state which I have never been in

2 before; that is, I'm not very prepared because this is very

3 short notice and r don't think I've really received -- right

4 now I know that there is a temporary injunction in effect,

5 which was obtained ex parte, as it's supposed to be, and if

6 you extend that, i assume it has a -- there is a date beyond

7 which it can't be extended without more of a hearing, am I

8 correct?

9 THE COURT: Normally, if it's considered a temporary

10 restraining order, it would be, as i recall, a ten-day limit.

11 Do you want a hearing on it?

12 MR. CHABASINSKI: I don't want a hearing on this

13 restraining order because I don't think that I can give any

14 good arguments today and, clearly, you have to make a decision

15 today because it expires on to its face today.

16 THE COURT: Excuse me. I am prepared to hear
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17 argument why it should not be extended.

18 MR. CHABASINSKI: I don't feel that I'm really

19 prepared to give a coherent argument, your Honor. I need to

20 have more time to prepare some arguments.

21 It has been brought to my attention that there is a

22 Rule 65 that might very well cover this situation, but I don't

23 have access to a law library, it was closed yesterday, and In

24 order to -- i don't think, obviously, there is anything much

25 we can do about this TRO, but i think if you're going to give

Burton H. Sulzer - OCR, CM, CRR
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3. them something -- give the defendant something more than a

2 temporary injunction -- there has to be more of a hearing than

3 there is today1 which i appreciate to have any hearing at all

4 of course, you're not required to. But I do ask --

5 THE COURT: Excuse me. I'm perfectly willing to set

6 a hearing date. I will extend it until that hearing date.

7 what date do you want?

8 MR. CFIABASINSKI: A date as far in advance as

9 possible so i can prepare better arguments than I'm prepared

10 to do today.

11 i'd like to have to as much notice as possible so I

12 can be heard in a fashion where i'll actually have something

13 relevant to say.

14 THE COURT: what date do you want?

15 MR. CHABASINSKI: what is the maximum date that the

16 TRO can be extended to?

17 THE COURT: it can be extended by consent

18 indefinitely.
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19 MR. CHABASINSKX: it doesn't have my consent to do

20 that.

21 THE COURT: Well then it will be extended for ten

22 days from the date it was issued.

23 MR. CHABASINSKI: That's the 29th -- that's only the

24 8th.

25 I would not object to an extension beyond, I think

Burton H. Suizer - OCR, CM, CRR
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1 it would be the 8th, would make it ten days, am I correct, or

2 the 7th --

3 THE COURT: Yes.

4 MR. CHABASINSKI: And x would prefer to have more

$ time, so I would not object to an extension perhaps to the

6 15th of January.

7 THE COURT: January 15th?

S MR. CHABASINSKI: Yes.

9 THE COURT: That is a r'ionday. It's a holiday. How

10 about the 16th?

11 MR. CHABASINSKI: Fine. The more notice the better,

12 your Honor.

13 THE COURT: All right. So you consent to an

14 extension of Judge cogan's order to January 16th at 2 o'clock

15 p.m. to take care of -- I take it, you would prefer the

16 afternoon, 2:00 p.m. Eastern?

17 MR. CHABASINSKI: 2:00 p.m. would be an excellent

18 time for me.

19 THE COURT: 2:00 p.m. on January 16th. I will issue

Page 15



01 03 07.txt
20 an order -- that's subject to hearing from others, of course.

21 MR. CHABASINSKI: I assume that your aide will

22 provide us with a different number for us to call in I assume?

23 or I'll take care of that --

24 THE COURT: Yes. Miss Lowe will handle that, we

25 want your fax number, Mr. Chabasinski, what is it?

Burton H. Suizer - OCR, CM, CRR
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1 MR. CHABASINSKI: y fax number? Unfortunately my

2 fax is out of order. i can provide that to your staff later.

3 You can fax me things at the MindFreedom office and I'll be

4 able to retrieve them.

5 THE COURT: what is the fax number?

6 MR. CHARASXNSKI: wait a second. Perhaps I can find

7 it. I'm sorry, your Honor. I'm going to have to provide it

& to your staff. I promise that I will do that.

9 THE COURT: call Miss Lowe, please, at your earliest

10 convenience.

11 MR. CHABASII4SKI: what would the number be for that

12 other aide you're mentioning?

13 THE COURT: 718 613-2523.

14 MR. CHABASINSKI: it's the same. I will call them

15 just as quickly as r can after the hearing today.

16 THE COURT: All right.

17 vera sherav. Not present.

18 Robert whittaker. Not present.

19 will Hall? Not present.

20 All right, Lilly will provide an order extending

21 Judge Cogan's order of December 29th, on consent, to
Page 16
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22 January 16th, at which time a hearing will be held at 2 p.m.

23 in-person in this court by anyone who wishes to appear, or by

24 telephone conferencing by whoever wishes to appear in that

25 way.

Burton H. Suizer - OCR, CM, CRR
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1 Lilly will, upon receipt of the signed order, make

2 sure that all interested parties, including those who aren't

3 present here today, are notified.

4 MR. FAI-IEY: Can I just ask for one clarification?

S Two of the websites that are associated with people that are

6 linked in this order, the Mindrreedom.org --

7 MR. MCKAY: Could you speak a little louder, please.

8 MR. FAHEY: WwW.MindFreedom.org and VMW.AHRP blog

9 spot dot-corn are currently, as we speak, still providing,

10 despite the order on the 29th, still providing information,

11 links and such, to what they believe to be the documents, and

12 x would ask that at least until the parties can be heard on

13 January 16th that that information be removed.

14 MR. CHABASINSKI: r don't think that's true, your

15 Honor. MindFreedom does not have any way to disseminate this

16 document.

17 THE COURT: Then there is no objection to expanding

18 the order to that extent. provide that and we'll expand the

19 order and you'll have to give notice to those organizations.

20 MR. FAHEY: Thank you, your Honor.

21 THE COURT: That takes care of the temporary

22 mandatory injunction issue, which will be extended until we
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23 can have a hearing at the earliest possible date, which is

24 january 16th. i think that complies with Rule 65, no

25 objection having been heard.
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1 I also have here an order to show cause, which was

2 provided by Lilly. issued to Mr. Gottstein. Did

3 Mr. cottstein's attorney get a copy of this?

4 MR. MCKAY: I did, your Honor. Mr. Fahey sent one

5 by e-mail at 8 o'clock time last night. I have reviewed it.

6 I would like to speak to it, if I might.

7 THE COURT: Yes, I would like to hear you. Although

8 I've signed the order, I have some reservations about it. It

9 calls, for example, for the appearance, as I read it, at a

10 deposition within five days in New York city. I don't

11 understand that my authority under Rule 45 extends beyond 100

12 miles from New York.

13 MR. McKAY: I'm surprised that you signed the order.

14 I would appreciate it if there's an opportunity to address

15 things without the assumption this order is in place.

16 THE COURT: The order is in place because an order

17 to show cause is merely a device for placing a motion before

18 the court at an early date. it's not an order for you to

19 appear or to dp anything.

20 MR. McKAY: I understand the difference, your Honor,

21 but I assumed there would be some opportunity to respond to

22 the request for an order to show cause.

23 ThE COURT: Yes, I'm giving you an opportunity now.

24 i'm prepared to modify the order to show cause based upon our
Page 18
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25 discussion this morning.
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1 You may proceed.

2 MR. MCKAY: Thank you. Your Honor, I do apologize

3 for being less familiar with the procedures in your Court.

4 I had assumed when they sent you a letter stating

5 that they intended to seek an order to show cause that I would

6 have an opportunity to respond in writing with something more

7 than a couple of hours notice.

8 In fact, your Honor, what I was going to ask, before

9 I understood just now that you are taking this up now, is that

10 i have an opportunity to address this later in the month.

11 x realize this is a lengthy extension I'm

12 requesting. Mr. Gottstein is on a long scheduled family

13 vacation. He's not in the state. He's not available for me

14 to either meaningfully discuss this with him or, for that

15 matter, certainly to prepare for anything in terms of -- even

16 if the deposition were to be held in Anchorage, it would still

17 take an opportunity to prepare, to go through documents,

18 addressing privilege questions and so on.

19 I think Lilly is aware that Mr. Gottstein is on

20 vacation, not in the state. Lilly has, in the Alaska case

21 that gave rise to this issue, Lilly has agreed that, as I

22 understand it, that further response from Mr. Gottstein will

23 not be required, until I believe, it's February 2nd, which

24 would be about a week and a half or two weeks after

25 Mr. Gottstein returns to the state.
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1 I would ask that the same opportunity be given here

2 to file a response to the order to show -- the request for an

3 order to show cause, and we could address those specific

4 issues about where and when a deposition wquld be taken.

5 I believe that, under the circumstances, that I

6 understand Lilly's desire to inquire of Mr. Gottstein on some

7 of these issues. Many of them are covered already by the

8 certificate of compliance that has been filed with this court.

9 Some of them are clearly overreaching, you know,

10 having him send his office computer to Philadelphia, having

11 him show up in New York for a deposition when they have

12 counsel in Anchorage and so on oh, but I would like a chance

13 to address those matters.

14 There is no emergency at this point, your Honor.

15 Mr. Gottstein has fully and diligently and in good faith

16 complied with both the orders of Judge cogan, the letter

17 request of Lilly -- he's done so without waiting for orders to

18 be entered in many respects, so there is no need for any undue

19 haste or emergency treatment at this point, and I would to ask

20 that he be allowed to respond in this case at the same

21 timetable that Lilly is agreeing that he can respond in the

22 underlying Alaska case.

23 THE couRT: What date do you want?

24 MR. McKAY: X believe the -- well, I would suggest

25 February 2nd, I believe that is the date. it gives us a week

Burton H. Suizer - OCR, CM, CRR
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1 and a half or two weeks after he returns, and I'm able to sit

2 down and talk with him and go through documents and respond.

3 I believe that is the date that Lilly has agreed to

4 in the Alaska litigation. I would agree to the same date in

5 this case, and I'd be happy to work with Mr. Fahey in the

6 meantime if there is something we can do after he comes back

7 to address some of the questions that are raised by this so

8 that we can present to you only issues that might be in actual

9 dispute.

10 MR. FAHEY: This is Sean Fahey. we were told

11 Mr. Gottstein went on vacation. He was supposed to have gone

12 on vacation on December 22nd. Since then he has been sending

13 letters, he has been appearing in the press, he has been

14 quoted about this, and so our position is that if he has

15 enough time to be doing all those other things, this is a lot

16 different from the case up in Alaska, which has a different

17 time line.

18 There Is an emergency reason for needing this

19 information. We will go to wherever Mr. cottstein Is on

20 vacation if that's what he wants, but we need to have this

21 information. It's going to be relevant to the hearing we have

22 on anuary 16th, and it's relevant to the proceedings that we

23 have with Dr. Egilman, and it's relevant to the proceedings we

24 have against him.

25 We need to find out the information about where this
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1 information has been disclosed, to whom it's been disclosed,

2 and what knowledge he has about the efforts of the

3 organization that Psych Rights and he have been working in

4 concert with in connection with the dissemination of these

5 documents.

6 THE COURT: what date would you suggest?

7 MR. FAHEY: I would suggest that if we're going to

8 have an argument on the order to show cause, we can have that

9 on aanuary 5th with Mr. Mckay.

10 It may take some time for Mr. Gottstein to peruse

11 the documents, but I don't see any reason to go out into

12 February. I think the middle of January is more than

13 sufficient. He returns, as I understand it, you know, based

14 on his own description of his vacation, on January 15th. If

15 we have a deposition that following week, z think that is

16 appropriate.

17 MR. McKAY: i think we're talking about the

18 difference in scheduling a deposition, as I understand it, of

19 one week between what Mr. Fahey is suggesting and what i have

20 suggested as time for us to respond.

21 i'd be happy to try and accommodate the concerns by

22 addressing some of these points, but the issue is not -- we'd

23 have to address -- as I said, I'm not suggesting that

24 Mr. Gottstein would oppose having his deposition taken, I

25 think that Lilly is entitled to do that. There is a question
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1 of whether it's premature in light of the issue of

2 Dr. Egilman, but i think that really is a matter for them to

3 address.

4 If there are any questions about where -- I take it

S from Mr. Fahey's remarks that he has no objection to doing it

6 in Anchorage.

7 MR. FAHEY: That is not true.

8 MR. McKAY: Apparently he's willing to go to Hawaii

9 to do it but not Anchorage. They have local counsel up here

10 already. If he's willing to travel to Hawaii, I assume he

11 could just as well travel to Anchorage, but I think that we

12 can take that up and see if we can come to some sort of

13 agreement on that.

14 Your Honor, I will need some time when Mr. Gottstein

15 returns to be able to go through documents with him and

16 formulate a response.

17 I appreciate Mr. Fahey's remarks that even though

18 he's on vacation he ought to, you know -- if he chooses to

19 give any thought to this matter, which Lilly has been keeping

20 very active while he's on vacation -- that he should be

21 somehow held accountable and not allowed to conclude his

22 vacation.

23 I think in fairness, this is something that has been

24 planned for a year. If there is no emergency on this, if

25 there is a concern about the January 16th hearing, which I

Burton H. sulzer - OCR, CM, CRR

U

25

1 assume there is not, since it was set a week after that, we
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2 could agree to extend the TRO for another two weeks, so that

3 isn't a problem.

4 There is nothing preventing them from taking

S Dr. Egilman's deposition, which would help establish whether

6 there is even a violation in the first place, and I would ask,

7 your Honor, that the deposition be scheduled no sooner than

8 the first week of February and that we would address in the

9 meantime, within the week after Mr. Gottstein returns, any

10 questions about documents.

11 THE COURT: For the convenience of the parties, I'm

12 going to amend the order to show cause, as requested, by

13 making it returnable on January 16, 2007 at 2 p.m.

14 MR. McKAY: anuary 16th, your Honor?

15 THE COURT: Correct.

16 MR. McKAY: That would be the date on which r would

17 file an opposition or response to the order to show cause?

18 THE COURT: Correct.

19 MR. McKAY: So you would expect in that filing to

20 hear our position on whether there should be a deposition,

21 where it should be, what documents should be pràvided so on?

22 THE COURT: That Is correct. The request is that

23 the deposition take place within five days of the 16th, but

24 i'll hear you on the 16th.

25 MR. McKAY: So i understand what you're saying, that
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1 is the request, but there has been no determination made that

2 it would occur then?

3 THE COURT: That's right.
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4 MR. MCKAY: I appreciate your Homer's consideration

5 on this. i would ask that I be given more than a day.

6 I believe that Mr. Gottstein gets in sometime on the

7 15th -- that is my understanding. Assuming that it's at all

8 during the day, that would give us less than one day -- if i

9 could even be given two days after he gets back to address

10 this with Mm, I would appreciate it. if you're willing to

11 give me, say, until the 18th, I would appreciate that.

12 THE COURT: we'll make it January 16th. The court

13 takes judicial notice of the full communication service

14 between the 49th and the 50th states admitted to the union.

15 On the 16th you will be prepared to argue.

16 Now I've just accepted the order to show cause as

17 drafted, but I have not agreed that under Rule 45 of General

18 Practice the court has the power or the desire to bring

19 Mr. Gottsteln into New York city for this purpose. I expect

20 the parties to brief it.

21 MR. FAHEY: I will.

22 THE COURT: He's not a party to any action as it now

23 stands. I would suppose Rule 45 would apply.

24 MR. FAHEY: Judge cogan found that he had

25 jurisdiction directly over Mr. Gottstein based on his aiding
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1 and abetting the breach of the protective order --

2 THE COURT: You better brief it on both sides.

3 There is a question of whether I can bring a nonparty into New

4 York city when he's up in Alaska.
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S MR. MCKAY: Your Honor, I will first attempt to

6 resolve --

7 THE COURT: Excuse me. Don't interrupt me, please.

8 r haven't finished.

9 MR. McKAY: I apologize, your Honor.

10 THE COURT: So there's a problem of where the

11 deposition should take place. Then there's the problem of

12 whether there is jurisdiction over him in-person, should you

13 want to proceed against him as a party.

14 That will have to be thoroughly briefed. I haven't

15 had any briefs with respect to the nature of this whole

16 proceeding. it is a rather unusual proceeding.

17 I can give you my preliminary view so you understand

18 how I come to the case having read only the transcripts that

19 have been available to me and the written documents that are

20 available to all who are present here today.

21 There are some precedents and there is some

22 authority on violation of orders of this kind. The matter

23 gets very complex once the information is out. There is the

24 precedent of the Tobacco papers, which were widely available

25 after Congress released them. Congress returned the papers in
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1 the instant case, which was unusual, but, of course, they

2 could subpoena them at any time.

3 The order of Judge cogan remains in effect against

4 all the named persons, and that includes Tern Gottstein and

5 It also includes James Gottstein.

6 x don't think it's necessary to expand it to the
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7 expert, but if you want to, you nay reframe this order to show

8 cause and expand ft to the expert as well so there will be no

9 doubt about it.

10 The order will remain in effect against all of those

11 persons, the persons listed in the draft, plus the expert and

12 Mr. Gottstein, since they may be involved in future contempt

13 procedures. if so, the proceeding should be as simple as

14 possible, and I don't want them engaged in further expanding

15 the number of people who receive the documents preventing

16 further dissemination by others except for the two that Lilly

17 mentioned.

18 MR. FAHEY: Actually three. The other was

19 WWW.PBWIKI.com, which is affiliated with those two.

20 MR. MCKAY: I object to that. I have no idea who

21 these people are. He's not affiliated with anyone that has

22 been mentioned in this case.

23 THE COURT: I'm not finding that they are

24 affiliated, but I will issue the order as to those three. I

25 do not wish to issue orders as to others besides those three
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1. and all I've listed in the draft order and the two people we

2 have added to that because It seems impracticable to do that.

3 The court takes no position on whether and how they

4 can be used by others who received them from other sources.

5 After all, the New York Times has disseminated them. This

6 court is not going to issue an order telling the New York

7 Times to return the documents.
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S so everybody has access to them. It takes no

9 position on whether and how they can be used by others who may

10 have them from other sources or from any sources, and on

11 whether and how Lilly can protect itself against such use.

12 But I don't want to be put in a position, as representativE

13 the court, of issuing futile injunctions. So I'm going to

14 limit the order to those who I've mentioned.

15 Is that clear to everyone?

16 I make no findings of fact with respect to whether

17 any violation of any order of this court has ever been made.

18 I have heard no evidence on the point and I'm not prepared te

19 draw any inferences from any of the materials before me.

20 Is there anything further anybody wishes to be hear I

21 on?

22 MR. EAHEY: your Honor, there's one point of

23 clarification, one of the websites that had a link to the

24 documents was a member of Mindrreedom, and the current

25 injunction would apply to that person. I just want to make
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1 sure --

2 THE COURT: List him personally and add him to the

3 list.

4 MR. FAHEY: Thank you, your Honor.

S THE COURT: Does everybody understand where we are

6 now?

7 MR. CHABASINSKI: Not completely, your Honor, but

8 there are going to be minutes of this, I assume, and we'll

9 receive them in a fax?
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10 THE COURT: Yes. Lilly will order immediate copy of

11 the minutes and see that they are presented to all who have

12 appeared as well as all who are mentioned.

13 that is the three websites and one person -- the

14 person who is listed in your draft order to show cause -- the

15 expert, and Mr. Cottstein.

16 Is that is clear to everyone now?

17 MR. MCKAY: Yes, your Honor, this is ohn McKay.

18 May I ask whether Lilly is going to order or has ordered a

19 transcript of the last hearing before Judge Cogan?

20 THE COURT: order a copy. See that is disseminated

21 as is this one. Yes, you're entitled to that.

22 Is there anything else anybody wishes to present?

23 hope to have the pleasure of having you before me on to

24 January 16th at 2:00 p.m..

25 we would like to have any documents, briefs, and
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1 other material as soon as possible since the problem is a

2 vexing one, and I would like to I would like to consider it

3 with the aid of all eminent counsel now before me.

4 If there is nothing further, the hearing is

S adjourned and I wish you all a happy new year.

6 Lilly should make sure that the order that they

7 present today will indicate that the order that was signed at

8 10:00 a.m. this morning is withdrawn. Thank you everyone.

9

10
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Eli Lilly Targets Free Speech in Baffle

Over Secret Zyprexa Documents

Update 20:4 Jan. 20075 pm EST -- Eli Lilly tries to expand court gag order to include
free speech about the secret Zyprexa documents. MindFreedom appeared in court
yesterday to defend the public right to know the contents of secret Eli Lilly documents
about psychiatric drug Zyprexa. MindFreedom's attorney calls for criminal prosecution
of Eli Lilly executives,

* Jim Gottstein: Psychiatric survivor, attorney, founder of PsychRights and whistleblower on Eli Lilly

fraudulent marking of Zyprexa.

4 Jan. 20075pm EST.

Update 20: MindFreedom Attorney Argues in Court

Against Eli Lffly Censorship, Calls for Criminal

Prosecution of Eli Lffly Executives

Eli Lffly Tries to Expand Gag Order to Ban Even TalkingAbout

Downloading Zyprexa Secret Files.

MFI Attorney Ted Chabasinski Says Eli Lilly is "Guilty ofMurder."

BROOKLYN, NY: MindFreedom's attorney Ted Chabasinski of California appeared by teleconference

in court yesterday, 3 Jan. 2007, to defend the public's right to know about the contents of previously-
secret files about the psychiatric drug Zyprexa.

Senior Judge Jack Weinstein of the U.S. District Court Eastern District ofNewYork agreed to

MindFreedom's request for more time to reply, and a hearing was set for `rues, i6 January2007.

Meanwhile Judge Weinstein said he was taking "no position" about those who were not named in the



court order who already had copies of the secret Eli Lilly files about Zyprexa.

Journalist Evelyn Pringle covers MindFreedom's court appearance and call for criminal prosecutiu
the online publication OpEd News 4 January 2007.

Today 1/4/07 the judge signed a third "Temporary Restraining Order" `FRO mainly as a conü:un.nce
to the 16 January hearing. Therefore this new TRO was supposed to mainly re-state the wording of the.
last two TRO's. But Eli Lilly's attorney slipped new additional wording in, apparently without the
judge's full knowledge or consent.

The first two TROts prohibited named individuals and their groups from actually "disseminati ig

"posting' the secret Eli Lilly files,

This third TRO names MindFreedom International and introduces new language that "enjoins th
named individuals, organizations and entities from posting information to websites to facilitate

dissemination of these documents."

Since even the judge used the word "futile" about Eli lilly's attempt to make their documents 3ccre
once again using the law, Eli Lilly is apparently turning to a "fear factor."

"MindFreedom is not posting information facilitating the dissemination of Eli Lilly documents on our

web site," said Director, David Oaks. "We have never offered these documents for download on our

web site. We have no links for download. We do not post or even currently have information about h'

to download the documents. Eli Lilly appears to be trying to chill free speech itself, and is slipping in

wording to squash even general discussion of this controversyby its critics on the web."

Eli Lilly has now filed documents under the "Digital Millennium Copyright Act" to try to shut dow:

wiki that has been providing news and discussions about this controversy, even though copyright is

irrelevant to this controversy: http://zyprexa.pbwiki.com.

A PDF ofthe third Temporary Restraining Order signed todayby the judge on 4 January 2007 iS nc;v

online.

Today, MindFreedom attorney Ted Chabasinsld protested to Judge Weinstein about how Eli Lilly

illegally slipped in additional unapproved language into this third TRO. A PD? of Ted's 1/4/07 Jes

here.

A PDF ofTed's 1/2/07 letter MindFreedom filed with Judge Weinstein about yesterday's hearing i

online, In the letter, MindFreedom attorneyTed Chabasinksi photo on right says this to the judge

about Eli Lilly executives:



lie the underlying case is civil, what these documents show is
CRIMINALbehavior on the part of Lilly's executives. They have chosen a course of action, lying about
and hiding the real effects ofZyprexa, that they knew would lead to the injury and death of literally
thousands of people. If this isn't criminal, I don't know what is."

MindFreedom is launching a campaign to encourage everyone to urgently file a complaint about Eli
Lilly illegalities regarding Zyprexa with your State Attorney General, here's a list of contact information
that includes newly elected AG's:
http:f/naag.org/attorneys_general.php

Ted also made an appearance on the live MindFreedom Internet Radio show yesterday to report about
the court hearing. You may listen to the archive clicking http://www.thepn.org or via iTunes. The
other guest, Fat Risser, is an activist who - speaking for himself and not representing any organization
-- has defied the Eli Lilly gag order by distributing the secret flies. For details on the show dick here.

Eli Lilly attorneys continue to threaten a Mindpreedom member, Eric Whalen, and several others with
legal action, because Eric made copies available to the public of suppressed Eli Lilly documents about
their psychiatric drug Zyprexa.

A copy ofthe e-mail between Eli Lilly and Eric in which Eli Lilly mentions MindFreedom is here.

* Eric said he has complied with Eli Lilly's request.

A PDF copy of Eli Lilly's second 29 December "temporary restraining orde? naming several
MindFreedom activists, is here.

Eli Lilly apparently obtained the names for this second court gag order from a "compliance certificate'

by attorney Jim Gottstein of PsychRights in which he complied with Eli Lilly's first order to stop
disseminating the information. A PDF copy ofthe PsychRights Compliance Certificate is here.

Eli Lilly attorneys have repeatedly named MindFreedom in correspondence and letters to the judge.
Even though the New YorkTimes is known to have copies ofthe secret documents, and published
information about the files to millions of people, Eli Lilly has not named TheNew York Times in any of
its docmnents. "This appears to be about Eli Lilly using its billions ofdollars to try to intimidate
grassroots critics," said Mindpreedom director David Oaks. -

More information on the unfolding court case that started this controversy can be found at
http://www.psychrights.org.

Starting in the last week of December, a grassroots campaign appears to have successfully made
hundreds of secret documents from Eli Lilly called "ZyprexaKills" available using multiple web sites,



CD's and DVD's, and a sophisticated Internet privacy system called Tor created by the Electronic
Freedom Foundation. Now it is estimated that thousands of individuals have downloaded or otherwise
obtained the suppressed materials which in compressed form is said to be about 269 megs.
Mindpreedom currently has no information available about how to successfully download or facilitate
the dissemination of the "Zyprexaxills" files.

Attorney Jim Gottstein of PsychRights photo at top began the furor by courageously making
suppressed Zyprexa documents available resulting in three recent pieces in the NY Times. PsychRights
is a Sponsor Group in MindFreedom. Jim faces theoretical consequences of a significant fine, loss of
license to practice law and even jail time.

Ted Chabasinksi, a human rights activist on the MindFreedom board, commented that, "I'm an
attorney, and I think the reason Lilly is panicking is that these documents literally show a conspiracy to
commit murder. People talk about how these documents show that Lilly committed fraud. They do.
But more importantly, ifsomeone deliberately does something that they know will cause the death of
another person, they have committed a homicide -- murder. Lying about the effects of Zyprexa has led
to the deaths of many people."

Ii Lilly sought and obtained the first court gag order on iS December, that one
requiring Jim Gottstein to cease and desist from disseminating any ofthe files about Eli Lilly, and Jim
is complying. The court is also requiring Jim to save all copies of his email for possible examination by

the courts. While Jim disputes the validity ofthe injunction against him to suppress the Eli Lilly files,

he is asking evetyone to return the documents as required by that first court order here:

http://psychrights.org/States/Alaska/CaseXX/EilLilly/InjuctionOrder.pdf

tmrhe genie is out of the bottle. But Eli Lilly is still paying their hard-hitting attorneys to try to cover-up

evidence oftheir fraud," said David Oaks, director of MindFreedom International. "This is reminiscent

of the way the Nixon administration tried to keep the Pentagon Papers secret even after the materials
were inthe hands ofthe NYTimes."

You may read the text ofthe two articles and editorial in the NY Times about Zyprexa here:

hnp://www.mindfreedom.org/aff-spon/actjusa/psychrights/nytimes-gottstein-vs-eli-lilly

or http:f/tinyurl.com/ycsgcv

Said Ted, wSince Lilly does business in almost all states, and since people died as a result of Lilliy's
behavior as evidenced by these documents, if there were a courageous prosecutor somewherewho saw

these documents, conceivably Lilly's executives could go tojail."



Updated Disclaimer by MindFreedoni:

At the advice ofMindFredoni International's attorney Ted Chabasinski, MindFreedom is complying
with the Temporary Restraining Order signed 4 Jan. 2007 by Judge Weinstein ofU.S. District Court.
MR has not and is not disseminating Eli Lilly documents regarding its psythiatric drug Zyprexa.
Mindpreedom has neverposted these documents on its web site. By this news alert, MindFreedorn is
providing a link to a copy of the 2/4/07 TRO to any and all who may have these documents.MM is
not pasting information to websites to facilitate dissemination or downloading ofEli Lilly documents
aboutZyprexa.

Other Actions You May Take:

* In the United States, please contact your state's Attorney General, direct their attention to the
NYTimes articles and existence ofthe secret Zyprexa files, and ask for criminal prosecution of
Eli Lilly executives.

* There is also an e-mail list, not sponsoredby MFI, that is discussing this grassroots campaign:
http://lists.acm.jhu.edu/mailman/listinfo/zyprexa-discuss

* "While MindFreedom is not encouraging any illegal activities, everyone is encouraged to
challenge Eli Lilly's attempts at censorship by forwarding news alerts protected by the First
Amendment both on and offthe Internet," said Oaks.

-Relatedtontent-

____ ____

* MF Radio Carries News About Controversy Regarding Eli Lilly Secret Zyprexa Documents

* NY Times spotlights PsychRights exposure of Eli Lilly fraud
a Lilly to Pay Up to $oo Million to Settle Claims


