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pi IDIlfT" deposition d ignations. Lilly further re erves the right to affirmatively designate

an~ dcpo .ti n t timon} not yct Laken in lhi or any olhcr matler. Lilly further reserves the

nglll to inlrodu e additional depo ition te timony not included above, if deemed necessary

for lh rebullaJ of lCSllmOn) from \\ itnes es called by plaintiff or exhibits introduced by

plaintiff I lh trial oflhi aClion.

D TED lhi 22nd da) ofJanuary, 2008.

PEPPER IlAMlLTO LLP
~dre\ R. ROl\off, ad"!itted pro hac vice
Ene J. Rothschild, admilled pro hoc vice

and
LA E pm ELL LLC
Attorncys for Defendant
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TATE OF ALASKA,

Case o. 3AN-06-05630 CI

Plaintiff,

Defendant.

IN THE SUPERJOR COURT FOR THE STATE OF ALASKA

TI-lIRD JUDICIAL DISTRJCT AT A CHORAGE

The Honorable Mark Rindner
Superior Court Judge

001910

009&67.003811628681

Iemir)' that on J~UlII')' 28, 2008, acopy of
the forqotng W'1:5 sco'cd b) fax and mail on"

Eric T SIndm. Esq • Feldman Oriansl, & Sanders
500 L Suee:Sulle 400, An • Alaska 99501-5911

IT IS HEREBY ORDERED that defendant Eli Lilly and Company's Unopposed

February II, 2008.

ORDERED this~ day of January, 2008.

counter-designations would also be extended by one week for both parties on Monday,

designations and counter-designations on Monday, February 4, 2008. The objections to

Motion for Extension of Time is GRANTED. The parties shall file objections to deposition

ELI LILLY AND COMPANY,

v.



TATEOFALA KA.

001911

Defendant's counsel has spoken with plaintiff's counsel and they are in

Case o. 3AN-06-05630 CI

UNOPPOSED MOTION
FOR EXTENSION OFTIME

PlaintilT.

Defendanl.

DATED this 28th day of January, 2008.

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

BY-a-:;~~;;-;·{f~DtI'!!:/"''.!=,"/~"Q~~~~-
Brewster H. Jamieson, ASBA No.
Andrea E. Girolamo-Welp, ASBA3111628661

Iccrtlf) tNl on January11 '008. aC9P) of
Thr fCRgOtng ~'al sen~ +n..a()rl0,

Ene T Sandas. Esq • Feldman OrtansL.) &. Sanders
SOO L SlrtCt, SUite 400,

zg')bb"

Defendant Eli Lilly and Company, by and through counsel of record, Lane Powcll

IN THE UPERIOR COURT FOR THE TATE OF ALASKA

THIRD J DlCIAL Dl TRICT AT A CHORAGE

agreement; plaintiff's counsel does not oppose this Motion for Extension of Time.

by one week, from Monday, February 4, to Monday, February 11,2008.

their counter-designations. The objections to counter-designations would also be extended

Monday, February 4, 2008, for the parties to file objcctions to deposition designations and

LLC. hercby moves the Court to grant a one week extension from Monday, January 28 to

ELI LILLY AND COMPANY,

v.

b



,'THE l"PlRI RCOUR] I·OR THF TATE OF Al.A KA

THIRD JL DKl,\l DI TRJ TAT \NCIIORA ,E

tatc of Alaska IS submitung this pleading and O,e attached exhibits under seal.

On thIS date the tate of Ala 'ka is filing a pleading titled "Plaintiffs Objections to

Case No. 3A -06-5630 C1 V

)
)
)
)
)
)
)
)
)
)

:\OlIC£ OF FlLl:'\G PLAINTIFF' OBJECTIONS
TO DEFE:\O \ T' PAGEfLl 'E DESIGNATION'

'\'1,0 EXIIIBIT DER SEAL

FELDMA ORLANSKY & SA DERS
Counsel for Plaintiff

D.\TED thIS ~r day ofJanuary, 2008.

Plainutl.

Dc endant.

"

Defendalll's Pa e Line DesIgnations." Becau e one or more ex.hibits filed with this

pleadll1g may be confidenttal documents under the Court's April 6,2007 oral ruling, the

I:l I III I "I ,\.·D CO. IPA. 'Y.

BY h~ ..--
Erif{.~
AK Bar No. 7510085

• 'Ollce of Filing Plauuifrs Objections 10 Defendant's
P~geLine: Designations
S,a,e ofAtaslw v. Eli Lilly and Campany

Case No. 3AN-06-OS630 Cl
Page I of2

» 001912



l' RIOR Ol'RT FOR THE TATE F AL KA

THIRD JuDlC!:\1 01 fRICT A r A>' II RAG'

e Juhlb under seal.

On this date the Slale of Ala,ka 1\ filing a pleading titled "Plaintifrs ounl<:r

6, ~U07 oral ruling. the State of Alaska IS submitting thi' pleading and lhc attached

ase No. 3A -06-5630 CIV

FELDMA ORLA SKY & SANDERS
COl/lISel for Plaj'llifj /

BY LVV
-c;:E:-ri:-c-;;T;;".c;:S:-a-nd-;-e-rs'------------

AK Bar o. 7510085

)
)
)
)
)
)
)
)
)
)

:\0110. OF FILl'\G PLAI;\ rIFF'S CO TEn
DE IG:\.\TI01\ 10 DEFECIIDAl'iT' DE PO rno

DE IG".\TI01\ A;\D EXHIBITS NOER SEAL

DATED this ~Cb day of January, 2008.

\.

Defendant.

PI3JuutT.

A.T' F AI -\. '-\.

De Ignatlon, to Defendant's Deposition Designations for Trial." Beeau c onc or morc

e luhlh filed \\ith tllis pleading may be confidential documents under the Courl's April

I'll LILLY '\.'0 CO.IPAI ·Y.

. ·OlU; 01 Filmg Plamllfr::. Countt:r D':~lgnatlons

to Defendant's Deposllion Dcsignauons for Tnal
Stak afAIa;ka \. Eli Lilly and Company

Case No. 3AN-06..QS630 CI
Page I 01'2

00/913



ECEIVEl
Chambers of

Judge Rindner

JAN 2 &' REC'D

.::>tBte of Alaska Superior
Third Judicial Dislrid

TilE UPERIOR COURT FOR THE TATE OF AUA~O(·ge

THIRD JUDICIAL 01 TRICT T A CHORAGE

TATE OF ALA KA,

PlaintifT,

001914

Defendant Eli Lilly and Company moves this Court for leave to supplement its

ummary Judgment Motion to address new material placed into the summary judgment

record by the State on Friday, January 25, 2008, ten days after Lilly filed its Reply Brief.

Lill)' submits its Motion for Leave on shortened time, in order to provide the Court with

relevant legal argument on the new malerial as promptly as possible. Lilly is prepared to file

its supplemental briefing by the end of this week.

When Lilly filed its Reply Brief in Support of Summary Judgment, the State had

not identified any evidence supporting its Unfair Trade Practice Consumer Protection Act

(UTPCPA) claim. On Friday, the State submitted a Supplemental Exhibit to its Opposition

to Summary Judgment, comprised of supplemental responses to interrogatories, in which the

State discloses for the first time in any pleading that it is claiming that every single Zyprexa

prescription in Alaska violates the Act because of the content of the FDA approved warning.

This formulation of the State's UTPCPA claim raises constitutional and statutory preemption

issues that must be addressed by this Court. The State has also identified, as evidence

relating to summary judgment, the interactions between Lilly sales representatives and

physicians that it alleges are violations of the Act. Lilly is entitled to respond to this new

matter as well.

v.

ELI LILLY A 0 COMPANY,

Defendant.

Case No. 3AN·06·05630 CI

MOTION FOR LEAVE TO
FILE SUPPLEMENTAL BRIEF
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001915
~;~~i~~r ~a~'e t~ ~i1e Supplemental Brief

aska l. £/t Lilly and Company (Case No. 3AN-06-05630 el)

For the fi regoing reas ns. LiB) ecks Ica\ e to filc supplemental brieling in support

ofib umm~ Judgment lotion.

DATED thi 2 th day of January. 2008.
PEPPER HAMILTO LLP
Andrew R. Rogoff. admittcd pro hac vice
Eric J. Rothschild. admittcd pro hac vice

and
LA E POWELL LLC
Attomc r 0 fcndant



JAN 2 8 REC'D

State of Alaska Superior C
Third Judicial District

THE UPERIOR COURT FOR THE STATE OF ALA ~horage

THlRDJUDlCIAL DISTRICT AT ANCHORAGE

TATE OF ALA KA.

Plaintiff.

001916

ICCftlfy lhal on January 28 2008 • copy
of the forqotng was 5n\'cd by~ on:

Ene T Sandm. Esq.
Fddman Ortansk)' 4 Sanders

~~00986f~3 ' 6284~ f .

DATED this 28th day of January, 2008.

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Def~ndant

Case No. 3AN-06-05630 CI

MonO FOR
EXPEDITED CO SIDERATIONDefendant.

ELI LILLY AND COMP Y.

v.

COMES OW defendant, by and through counsel, and hereby moves, pursuant to

Civil Rule 77(g), for expedited consideration of its Motion to File Supplemenlal Brief.

Defendant respectfully requests that the Coun rule on the underlying Motion to File

Supplemental Brief no later than January 30, 2008. This Motion is supported by the attachcd

affidavit of Brewster H. Jamieson.

J



TATE OF ALA KA.

001917

THE UPERIORCOURTFOR THE TATE OF ALA KA

THlRDJ D1CIAL DISTRICT AT A CHORAGE

AFFIDAVIT OF
BREWSTER H. JAMIESON

Case o. 3A -06-05630 Cl

I, Brewster H. Jamieson, being first duly sworn, states as follows:

I. I am an attorney with Lane Powcll LLC, counsel for defendant Eli Lilly and

Company. and have personal knowledge of the contents of this affidavit This affidavit is filed

in support of the Motion for Expedited Consideration, as well as defendant's underlying

Motion for Leave to File Supplemental Brief.

2. For the reasons stated in the Motion for Leave to File Supplemental Brief, the

need for supplemental briefing first became apparent on Friday, January 25, 2008 upon

receipt of the State of Alaska's Supplemental Exhibit to its Opposition to Summary

Judgment, in which the State discloses for the first time in any pleading that it is claiming

that every single Zyprexa prescription in Alaska violates the Act because of the content of the

FDA approved warning. This formulation of the State's UTPCPA claim raises constitutional

and statutory preemption issues that must be addressed by this Court.

3. Lilly's Motion for Leave to File Supplemental Brief must be heard and

decided on shortened time, since there is insufficient time to proceed on this motion, as well

as the supplemental briefing that Lilly intends to file, in the approximately five weeks

STATE OF ALASKA

Ell LILLY A D COMPA Y.

Defendant

PlaintifT.

\'.

THIRD JUDICIAL DISTRICT



Page 2 of2

S BSCRIBED AND SWORN TO this 28th day of January, 2008.

Affidavit of Brewster H. Jamieson
SlOIe ofAlaska l'. Eli Lilly and Compolly (Case No. 3AN-06-05630 CI)

001918

remaining before trial. For this reason. Lill) rc pectfully moves this court to allow Lill to

fik i upplcmemal brief. and to et an expedited briefing schedule on this issue no later than

Januar) 30. 100 .
4. 1 ha\e thi date provided telephonic notice of this motion to Eric T. Sanders

prior to it5 filing. and ser"i e ofthi motion has been made by hand and email.

FURTHER YOURAFFIA 'I' AYETH



TlII UPERI R (Ol'RTJ'OR TilE TATE OF ALA K.A

llllRD J DlClAI DI 1 RleT \ T ANCll RAGE

On ulis date ule tale of Alaska is filing a pleading tilled "Supplemental Page 77

under the Court' Apnl 6, 2007 oral ruling, the Stale of Alaska is submitting thIS page

to Plalllllfrs Trial Depo Ilion DeSIgnations." Becau, e this page may be confidential

DER SEAL

Ca e '0, 3A -06-5630 Cl

)
)
)
)

)
)
)
)
)
)

Defendant.

Plamtiff.

onCE OF FIUi'iG ll'PLE:\JENTAL PAGE 77

L\1 E 01 " -\ M.

under cal

LLlIIl L' A.D CO. IPA,y,

. lice ofFiling Supplemental Page 77 Under Seal
Stare 0/Alaska, Eli Lilly and Company

Case No, 3AN-06-0S630 CI
Page I of2
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I. TilE l.PtRIORC lRTFOR THE 'fATEO!: ALA KA

THIRD It DIClAL DI TRI f T A 1I0RAGE

• TAn O! \1 \. K.\.

Defendant.

Plamtlff,

DCO 11'\. Y.

001920

\0110 OF FILlI\G lI'PU.i\1E:-'TAL EXIIIBIT r 01'1'0 ITION TO
LlLI.l· '101'101\ FOI~ Sll\IMARY .IUDGl\lENT 'DEH SEAL

Case o. 3 -06-56 0 CI

n tillS date tile tate of Alaska is filing a pleading titlcd "Noticc of Filing

upplementaJ ExhibIts m OppositIon to Lilly's Motion for Summary Judgmcnl."

HILllll

Becau e the exhIbits filed "ith these pleadings may be confidcntial documents undcr thc

Court' April 6. 2()()~ oral ruling, the State of Alaska i submitting the attachcd cxhibits

, 'otice of Filing ExhibIts Under Seal (OpPOsItion to Motion for Summary Judgme I)
5(01, ofAlaska, E/r Lilly and Company. Case No. 3AN'{)6-5630 eN n
Page 1 ofJ



THE UPERIOR OURT FOR THE TATE OF ALASKA

THIRD JUDICIAL DI TRJCT l' A CHORAGE

T TE OF ALA KA.

Plaintiff,

its Opposition.

reference to a recent ruling by the Discovery Master, which occurred after the State filed

failed to provide meaningful discovery concerning the UTPA claim. The Reply makes

001921

Case 0.3A -06-5630 CIV

Defendant.

vs.

ELI LILLY A DCOMPA

As the State's Opposition asserted, Lilly's allegations about discovery problems,

Lilly's Reply to Plaintiffs Opposition to Defendant's Motion for Summary

OTICE OF FILING SUPPLEMENTAL EXHIBITS IN
OPPOSITIO TO LILLY'S MOTION FOR SUMMARY JUDGMENT

Judgment, filed last week, devotes the first seven pages to allegations that the State has

responses by the State to Lilly, due and served yesterday in response to the Discovery

even if true, would not be a basis for summary judgment. Moreover, recent discovery

Master's Order, demonstrate that Lilly's assertions are untrue: The State has provided

sub tantial detailed information to Lilly to explain the factual bases for its UTPA claims.

'olice of filing Supplemental Exhibits in
Opposnion to Lilly's Motion for Summary Judgment
State ojAlasluJ v. Eli Lilly and Compony, Case o. 3AN-06-5630 CtV
Page I of3

fa.DMAS ORlANSKY
&SA.omEIS

500 L SJ1l£ET
fOOJmf Fl.ooR

A..'«JtORAOE. AK
9900'

TEl..; 907-272.n18
FAX: 907.214.0819



FELDMAN ORLA SKY & SANDERS

001922

As supplemental exhibits to its oppo ition 10 Lilly's summary judgment motion,

BY_-;:~:=:-'-:::-::=---'=--- _

Eric T. Sanders
Alaska BarNo. 7510085

oliceof Filing Supplemenlal Exhibits in
OppoSlllon 10 Lilly's MOlion for Sununa J d
Srate ofAtoska v Er L"/I ry u groenlPage 2 of 3 . I I yond Company. Case No. 3AN-06-5630 elV

RICHARDSON, PATRICK, WESTBROOK
& BRICKMA ,LLC

H. Blair Hahn
Christiaan A. Marcum
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
5664 South Green Street
Salt Lake City, UT 84123
(80 I) 266-0999

ample of the more than 500 pages of "call notes" that the State provided to Lilly with its

representative promoting Zyprexa to an Alaska phy ician.

/
DATED this p day of January, 2008.

interrogatory responses, each of which is evidence of a contact between a Lilly

Interrogatories, which "ere due and erved on Lilly yesterday, along with a very small

the ulte provide a cop of it upplemenlal Responses to Defendant's Fourth Set of

FaoMAN ORJ.ANsKy
&:SAtiODS

SOOLSTUET
FooIml FlOOO

A-o;QtORAOE, AI<
99501

Tn.: 907.272.3538
FAX:907.27UlBI9



Ccrnhc .He 01 'l"\ It!,,'

1herd.., <rllf, thai" true and correcl COP)

,Ithe k)reL'l mg :-Iotice of Filing upplcmcntal
E.>chibil> in Opposition to Lill' Motion for

ummary Judgment \\"33 ~cl"\'cd b) mC~:!Icngcr on:

FEJ,DMAS OlU.'SKY
a.SA....DBS
lOOLSnI:ET

Fol"OTH FlOOR
A-"'ICltORAOI'.AK

99501
TEL.: 907.272.3538
FAX 907.2740819

Brc\\.:-ter H. jamle:!lOn
Lane Powell LLC

I \X'e,t Northern Ught> Boulevard, ulle 301
nchorage, Alaska 99503·2648

Barry Bo~, \Ia cm~l1l (hol~ch(Q t 'N"lCrbw.cmn)

Perper HamIltOn

B)'_...f-,A~~-=,.Jf,,"-,-~-c-a.---,,,-(W.....,..:-f,'i-=-'--.::;.,
Dale ----L{-..k?;~)!...::·~O:..J.I~

NOllce.of Filing Supplemental Exhibits in
OppositIOn to Lilly's Motion for Summary Judgme
~~;: 101';ska v. Eli Lilly and Company. Case o.n;AN.06_5630 CIV
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TH S~ERJORCOURT FOR THE TATE OF ALA KA

TH1RD JUDICIAL DI TRiCT AT A CHORAGE

Admlnl.tratlvlt Aulatant

Case o. 3AN-06-05630 CI

PlaintifT.

Defendant.

KA.

The Honorable Mark Rindner

001924

ELI LILLY A D COMPA Y.

TillS COURT having reviewed the defendant's Motion for Nonresident Attorney for

Pennission to Appear and Participate. as well as all responses thereto;

HEREBY ORDERS that George A. Lehner of Pepper Hamilton LLP, 600

Fourteenth Street. Washington, DC 20005-2004, phone number 202-220-1416, may appear

and participate as attorney for defendant in the above-captioned action in association with

Brewster H. Jamieson.

DATED this 4 day ofJanllaryf~2008.

c,rllty rlwt on /. - c-- DB •copy

of lne .bow wu mailed to each of tho followIng of
th.lr .ddr..... of I'eCDf'd&

.:T'am,"CSOt1 SCmdU5

~r:;ft~~&J:as~~~~:~':,)

~~~~Sandcrs

~



I. THE UPERJOR 0 RT F R n~E TATE OF ALA KA

TIJIRD JUDICIAL 01 TRI l' AT A CHORAGE

TATEOF L KA.

I0CJt1(' thII en Jlrllaf) 22. 2008, • cop)
0( the lo,qotrl.c 10\"&5 sened b} hand on

The Honorable Mark Rindner
Judge of the Superior Court

ase o. 3AN-06-05630 CI

ORDER NONRESlDE l'
ATTORNEY FOR PERMI SION

TO APPEAR AND PARTICIPATE

PlaintilT.

Defendan!.

o COMPANY.ELI LILLY

THI COURT having reviewed the defendant"s Motion for Nonresident Allorney for

Pernlission to Appear and Participate, as well as all responses thereto:

HEREBY ORDERS that Nina M. Gussack of Pcpper Hamilton LLP, Two Logan

Square. Suite 3000. Philadelphia. Pennsylvania 19103-2799, phone 215-981-4000, may

appear and participate as allorney for defendant in the abovc-captioncd action in association

"ith Bre" ster H. Jamieson.

DATED this 2L day ofJanuarY~08.

'.

'''"'fy'''".. \-2S-DB .....
of the .bcw. wu ",.IIed to ..ch of ttw following at
lhelr eddr.u.. of r.cord,

Sande r::, ::roWlieSC>')

Admfnfstretfve AI.11tInt
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I, THE UPERI R CO RT FOR TilE TATE OF LA KA

THIRD J DICI L DI TRICT T A CHORAGE

TATE OF LA KA.

Plaintiff.

Till CO RT having reviewed the defendant's Motion for Nonresident Attorney for

Pennission to Appear and Pani ipate. as \\ell as all responses thereto;

HEREBY ORDERS that Andrew Edward Kantra of Pepper Ilamilton LLP, Two

Logan quare. Suite 3000. Philadelphia, Pennsylvania 19103-2799, phone number 2 I5-981

4186. may appear and panicipate as aHorney for defendant in the above·eaptioned action in

association with Brewster H. Jamieson.

DATED this 4 day ofJanuarY~2008.

1I!~M-

\ .

ELI LILLY 'D COMP Y.

Defendant.

Case o. 3AN·06-05630 CI

ORDER

I _Hy ",,' ~...L:..:6.S-08 • a>py
all'" .boY. Wit mll'-d to iMd'I of the foIlow1ng at
lkelt ldd'nNt of rKOrdJ

Admlnlm8'ttYe Anlmnt
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THE UPERIOR CO RT FOR TIlE STATE OF ALASKA
TJ-URD JUDICIAL DISTRICT AT A CHORAGE

TATE OF ALA KA.

Plaintiff.
Case o. 3AN-06-05630 CI

001927

MOTION OF NO RE IDE T
ATTORNEY FOR PERMI SION

TO APPEAR AND PARTICIPATEDefendant.

ELI LILLY AND COMPA Y,

By ,i:,. Vv"'-7~I~V'--..

g...,. Brewster H. Jamieson, ASBA o. 8411122

Pursuant to Alaska R. Civ. P. 81 (a)(2), defendant moves to permit Andrew Edward

Kantra of Pepper Hamilton LLP, Two Logan Square, Suite 3000, Philadelphia, Pennsylvania

19103-2799. phone number 215-981-4186, to appear and participate as allorney for

defendant in the above-captioned action. Mr. Kantra, as shown by the attached certificate, is

a member in good standing of the Bar of the Commonwealth of Pennsylvania and is not

otherwise disqualified from practicing law in the Stale ofAlaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of

Lane Powell LLC, whose address is 30 I West Northern Lights Boulevard, Suite 30 I,

Anchorage, Alaska 99503-2648, phone number 907-277-9511, and who is authorized to

practice in this court and the courts of this state. Mr. Jamieson consents to this association.

Pursuant to Civil Rule 81 (a)(2)(D), proof of payment of the fee required to be paid to

the Alaska Bar Association is also attached.

DATED this 22nd day of January, 2008.

LANE POWELL LLC
Allorneys for Defendant



upreme O>urt of Pennsylvania

CERTIFICATE OF GOOD STANDING

Andrew Edward Kantra, Esq.

DATE OF ADMISSION

August 10, 1992

The above named attorney was duly admitted to the bar of the Commonwealth of
Pennsylvania, and is now a qualified member in good standing.

00 \928
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ALASKA BAR ASSOCIATION
P.O. Box 100279. Anchorage, Alaska 99510-0279

(907) 272-7469

Byf?~.~~
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ALASKA BAR ASSOCIATION
p.o. Box 100279. Anch<lfa98. AlaSka 9951D-0279

(907) 272-7469

.' .~' ..

JAN 23 200B

THE STATE OF ALASKA
T AT ANCHORAGE

By j<:.. VV>-7 ~/~,",,"-
g..... Brewster H. Jamieson, ASBA No. 8411122

POWELLLLC
eys for Defendant
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THE PERIORCOURTFOR THE TATE OF ALA KA

THIRD JUDICIAL Dl TRICT AT A CHORAGE

TATE OF ALA KA.

Plaintiff.
Case o. 3A -06-05630 CI

Pursuant to Civil Rule 81 (a)(2)(O), proof of payment of the fee required to be paid to

the Alaska Bar Association is also anached.

DATED this 22nd day of January, 2008.

LANE POWELL LLC
Attorneys for Defendant

Pursuant to Alaska R. Civ. P. 81 (a)(2), defendant moves to permit George A. Lehner

of Pepper Hamilton LLP, 600 Fourteenth Street, Washington, DC 20005-2004, phone number

202-220-1416. to appear and participate as anorney for defendant in the above-captioned

action. Mr. Lehner, as shown by the anached certificate, is a member in good standing of the

of the District of Columbia Court of Appeals, and is not otherwise disqualified 1T0m

practicing law in the State of Alaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of

Lane Powell LLC, whose address is 30 I West Northern Lights Boulevard, Suite 30 I,

Anchorage. Alaska 99503-2648, phone number 907-277-9511, and who is authorized to

practice in this court and the courts of this state. Brewster H. Jamieson consents to this

association.

Mono OF NO RESIDENT
ATTOR EY FOR PERMISSION
TO APPEAR A 0 PARTICIPATE

00/931

By0~~~
~ Brewster H. Jamieson, ASBA No. 8411122

Defendant.

ELI LILLY D COMP Y.

v.

~r::?=,J:.s~~~::

~~~Slndm
soo L SUCCL Suite 400

kI Q9SO)· 91



september, 1979

George A. Lehner

~islrid of alolumbin <!loud of i\ppenls
(.ammittn on ~bU1i5Iio1\.I

500 ~nlrilmn ~UtlUl" ?pl. - ~oom 4200
pl••~inglon, !l. 0:. 20001

202 I 879·2no

GARLAND PlNKSTON, JR., CLERK

In Testimony Whereof, I have
hereunto subscribed my name
and affixed the seal of this
Court at the City of
Washington, D.C., on January

8, 2008.

BY:LLtU!d!iIJU---
Deputy cleik-----
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I, GARLAND PINKSTON, JR., Clerk of the District of Columbia

ind>cated below, an active member in good standing of this Bar.

entitled to practice before this Court and is, on the date

duly qualified and admitted as an attorney and counselor and
was on the ~day of

Court of Appeals, do hereby certify that



THE UPERIOR COURT FOR TIlE TATE OF AL SKA

TI-lIRD JUDICIAL Dl TRICT AT A CHORAGE

001933

BytS~~~
~ Brewster H. Jamieson, ASBA No. 8411122

Case o. 3A -06-05630 CI

MOTIO OF 0 RE IDE T
ATTORNEY FOR PERMISSIO
TO APPEAR AND PARTICIPATE

PlaintifT.

Defendant.

pursuant to Alaska R. Civ. P. 81(a)(2), defendant moves to permit Nina M. Gussack

of Pepper Hamilton LLP, Two Logan Square, uite 3000, Philadelphia, Pennsylvania 19\ 03

2799. phone 215-981-4950. to appear and participate as attorney for defendant in the above

captioned action. Ms. Gussack, as shown by the attached certificate, is a member in good

standing of the Bar of the Commonwealth of Pennsylvania, and is not otherwise disquali lied

from practicing law in the State ofAlaska.
Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of

Lane Powell LLC, whose address is 301 West Northern Lights Boulevard, Suite 301,

Anchorage, Alaska 99503·2648, phone 907-277-9511, and who is authorized to practice in

this court and the courts of this state. Mr. Jamieson consents to this association.

Pursuant to Civil Rule 81(a)(2)(O), proof of payment of the fee required to be paid to

the Alaska Bar Association is also attached.

DATED this 22nd day of January, 2008.
LANE POWELL LLC
Attorneys for Defendant

ELI LILLY DCOMP Y,

v.



CERTIFICATE OF GOOD STANDI G
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~~r
Deputy erk

MICHAEL E. K1JNZ
Clerk of Court

BY

lTED TATES OF AMERICA

SYL A IAI.

on January 14,2008

DATED at Philadelphia, Pennsylvania

DO HEREBY CERTIFY That Nina M. Gussack, Bar #31054 was duly admitted to
practice in said Court on July 2, 1980, and is in good standing as a member or the bar or said

Court.

~ Michael E. Kunz, Clerk of the United States District Court for the Eastern District or

Pennsylvania,

EA TERN 01 TRICT OF PE
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lieson consents to this

001935
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TJI[- l:PERlOR C CRT FOR THE T TI:' OF L,\ KA

fH1RD J DlCL\L Dl TRI TAT A. 1I0RAGE

n tim <late the 'tate of Alaska i filing a pleading titled "Plaintifrs Trial

. '0 II E OF FILING PLEADING
A'IDEXllIBlT L1\DER EAL

Case No. 3AN-06-05630 CI
Page 1 of2

use o. 3 \ -06-5630 1

o kndam.

FELDMA ORLA SKY & SANDERS
COl/nselJor Plaintiff

BY_~~--:l!--;::-""-------
Eric T. Sanders
AK Bar No. 75 I0085

Plamufl.

"

. 'ouce of Filmg Pleading and ExlubilS Uoder Seal
5wre ofAku,", v. Eli Lilly and Company

T TIi Of Al \ KA

,ubnutung thl> pleadmg and the at\aehed exhibits under seal.

DA n·D thh 2 <..-aay of January, 200 .

DepoSItion De Ignallon ." Because one or more exhibits filed wilh tllis pleading may be

confid nual document, under the Court', April 6, 2007 oral ruling, the State or Alaska is

EUIILLY -\. DCO.IP . Y.

1.DWJil OIJA."iSXl

&. ~...'t>mS
LSJ1ol'f:T

'."""'"~
""""""- AX..,.1
1'B.:W1172..~

·U:CJ01.274m19
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Dale

ARRET TEEI E
. tanhe\\ L. Garretson
.10 eph \\. I -de

oil/lSd/or Plailll(/r

Rl HARD 0 ,PATRiCK, WE 'I'BROOK
, BR1CKJ\1 , LLC

11. Bla,r 1Iahn
o3\1d L. U!!gs
Cluistiaan i\ larcum
COlI/lSdlor Plaillll!J

rC'111i_~ll' (If .'ef\.llC
I ncreb} t.C'fUr lilal a LrUe and ulrrt:...:l copy of
. olict of I ilinJ!. Pleading and [,hihil Lnder

cal "as l'T\t.J b~ me~...engl,.."f un:

Brc\\ ....tt.:T}l. ).::unh.. on
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301 ,\ to. t '\'{mlJcrn Llgllls 13oulc\ard. Suite 301
-\ndH,lrJg.c \I:.u;la Q{)jU3-264S

BaJ'T)o B\.Il.c \laem3il~barC'rrh..'r1J\\.com)

Pcpper lIamill n

A~b RJI//1J'v1
d~·tf-

aJ>MAtri()l.~

4S" Df1S
SOOLsnaT

Fol I'LOOO
'" .AK-,
Tn.: .2723531
Fu;9(J7.174(1lL9

. 'olice of FIling Pleading and Exlublls Under Seal
SUJIe ofAlaska v. Eli Lilly ond Company

Case No. 3AN·06-QS630 Cl
Page2of2
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JAN 22 2008

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

By{l;~N~1f&
Andrea E. Girolamo-Welp, ASBA No. 0211044

001938

Case o. 3AN-06-05630 CI
Plaintiff.

Defendant.

THE UPERIOR COURT FOR THE TATE OF ALA inlhe .SrAlEOf' Tria/Cooos
THIRD JUDICIAL 01 TRICT AT A CHORAGE AlASICI, Tl«RoO<STllC

DATED this Zl..-- day of January, 2008.

Defendant Eli Lilly, by and through counsel of record. files its deposition designation

TATE OF AL KA.

may be confidential under the Court's April 6, 2007 oral ruling.

pages. Exhibits A-J, under seal. anached to this notice. portions of the deposition designations

ELI LILLY AND COMPANY.

v.



THE UPERlOR COURT FOR THE TATE OF ALASKA

THJRD JUDICIAL DI TRlCT AT CHORAGE

TATE OF ALA KA.

Plaintiff.

Leave to File Overlenglh Reply, and any response thereto, it is hereby ORDERED that:

Upon consideration of Defendant Eli Lilly and Company ("Lilly")'s Motion for

I_.... ~ 1- 0·07 ..,'.',
af the IbcHe wn mal'-d to oMh of the foUow1DCltd___ of~

Sander5 JQrn/~5DYJ

( lhn:

The Honorable Mark Rindner
Superior Court Judge

Case o. 3AN-06-0S630 CI

Defendant.

Defendant's Motion for Leave to File Overlength Reply is GRANTED.

ORDERED this K day of ~cJ~ ,2008.

fdtK~

ELI LILLY AND COMPANY,

v.



IN THE UPERlOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DI TRlCT AT A CHORAGE

TATE OF ALA KA.

Plaintiff,

Lilly's motion for summary judgment.

001940

In particular, the two developments (dismissal of defective design claim and

Case o. 3AN-06-05630 CI

DEFE DANT'S MOTION FOR LEAYE
TO FILE OYERLENGTH REPLY

Defendant.

The Uniform Pretrial Order limits replies to oppositions to \0 pages. The Reply

COMES NOW defendant Eli Lilly and Company ("Lilly"), by and through counsel

Discovery Master's Order) post-filing of Lilly's Motion for Summary Judgment have

required additional discussion and analysis in the Reply. Based on these reasons and the

omnipresent reason that this case includes numerous and complex legal issues, Lilly has good

claim, and the State's recent dismissal of its defective design claim, apparently in response to

Discovery Master confirming the State's lack of production of evidence to support its UTPA

the fITSt time in the State's Opposition, the recent (January 14, 2008) Order from the

filed herewith exceeds the \0 pages based on a combination of the many argumcnts raised for

(15 pages) Reply to its Motion for Summary Judgment, filed hcrewith.

of record, Lane Powell LLC, and hereby moves the Court for leave to file Lilly's overlength

ELI LILLY AND COMPANY,

v.



ause to request an overlength reply. Therefore, Lilly respectfully requests that the Court

ac ept its overlength reply.

Page 2 oil

001941

PEPPER HAMlLTO LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE P WELL LLC
Attom s r D fendant

DATED this 17th day of January, 2008.



'~K./44' ,~
~ ~ I;>lOa ''It-,
~,,'!

"THE UPEroORCOURTFORTHE TATEOFALASKA

THIRD JUDICIAL DI TroCT AT A CHORAGE

TATE OF ALA KA.

Plaintiff. Case o. 3 _06_05630 Cl

v.

ELI LILLY D COMP 'Yo

Defendant.

COMES OW Defendant Eli Lilly and Company ("Lilly"), by and through counsel

of record. Lane Powell LLC, and hereby submits its reply to plaintifrs opposition to

defendant's motion for summary judgment as follows:

I. INTRODUCTION

Throughout this case, the State of Alaska (the "State") has avoided matching its

allegations with evidence. Time has run out on that strategy.

In its summary judgment motion, Lilly urged the Court to dismiss the State's

Unfair Trade Practice Act (UTPA) claims because the State could not even describe Lilly's

alleged violations, much less point to admissible evidence demonstrating that they had

occurred. The State's failure to adduce admissible evidence was underscored this week by

Discovery Master Hensley's finding that the State has not, in its discovery responses,

identified any communications that violated the Act.' Nor has the State produced any

evidence of such communications in its response to Lilly's summary judgment motion.

Although it strenuously argues that Lilly violated the State's UTPA by promoting Zyprexa

for non-indicated (off-label) uses in Alaska, the State has failed to identify even one piece of

I Exhibit A, Discovery Master Order re Lilly's Motion to Compel 12/13/07 (Fourth Set of
Int's and RFP's), January 14,2008 (''Discovery Master Order.")

001942



occurred.

e"iden e _ not one depo ition excerpt, affidavit, or document - that demon trates that this

Lilly's motion also challenges the tate to demonstrate how it will prove that

alleged UTPA violations or inadequate warnings caused Alaska physicians to prescribe

Zyprexa when they otherwise would not have. The State continues to insist that this clement

of its case can be satisfied with some form of aggregate evidence, a position rejected recently

in III re Rezulill, the most relevant case cited by either pany in this proceeding. On this basis

alone, these claims should be dismissed. But because this is summary judgment, this Court

must move beyond the theoretical, and examine the actual "aggregate" evidence that the State

intends to present to a jury as proof of Alaska prescribers' behavior. The State has identified

just tWO documents _ a Lilly document relating to physicians in Japan, and one expert's

repon _ as its evidence of record to meet its burden that Alaska physicians fell victim to

allegedly inadequate warnings and off-label promotion to prescribe Zyprexa instead of other

medications. This evidence is not even relevant to the behavior of Alaska prescribers, much

less sufficient to meet the State's burden of causation across all Zyprexa prescriptions written

for Alaska Medicaid recipients.

While rushing this case to trial, the State has never mustered the evidence it

promised. It still has not produced its Medicaid database, the purponed centerpiece of its

case that Zyprexa harmed Alaska Medicaid recipients. It began this case by alleging that

Lilly introduced "the defeclive drug Zyprexa into the State's Medicaid population,"Z and

urged a phased proceeding, where the first phase would address whether Zyprexa was a

2 State's Memorandum Describing Its Claims and Proofs at I (emphasis added).

Eli LiII)' and Company's Reply to PI· orr 0 ..Stak ofAlaska l~ Eli Lilly and compa:J~n(~a~N~~~~tl~~;~C~)nIISMotion for Summary JudgmentPage 2 of 15

001943



n. ARGUMENT

, Exhibit B, Transcript of October 24, 2007 Status Conference at II 15 and 18

, State's Opposition to Summary Judgment at I. "

A. Lillv Has Demonstrated That There Is No Genuine Issue of Material Fact as
to Wbether It Violated the State's Unfair Trade Practices Act.

The State has failed to identify admissible evidence regarding even one Lilly

action in Alaska that would satisfy its burden of demonstrating a genuine issue of material

Eli Lilly and Company's Reply to Plaintirr 0 ..Slate ofAlaska l'. Eli LUly and Company (Cas~ N~~~~t1~~~C~ant's Motion for Summary Judgment) Page J 0115

OOl9qq

clear that the State has nothing to take their place. In the absence of competent, admissible

evidence creating a genuine issue of material fact that Lilly promoted Zyprexa for non

indicated uses to Alaska physicians, or that such promotion or the content of Lilly's warnings

caused Alaska physicians to prescribe Zyprexa when they otherwise would nol have, this

Court should grant summary judgment on the State's remaining causes of actions.

it could prove that physicians were misled and patients were harmed, without ever calling

individual patients and physicians as witnesses. On the eve of trial, however, it has become

mi representation claims.
The State has failed to support its tWO remaining claims, failure to warn and UTPA

claims, with evidence and they should be dismissed. The State has insisted from the start that

defecti"e prodUCl.' However. once Lilly challenged the State in its summary judgment

motion to identify the evidence that supported this central claim of the State's lawsuit, the

tate voluntarily dismissed its design defect claim' Similarly, after repeatedly asserting that

Lilly had defrauded prescribers, the tate dismissed its fraudulent and negligent



k
' UTPA l The Discovery Master's ruling

fa t regarding whether Lilly violated Alas'a s .

confinned that ..the Slale has not identified the particular sales calls or other communications

that it alleges violated the Act. ,-6 The State had the opportunity and obligation to produce

e,'idence of these communications in response to Lilly's summary judgment motion; having

failed to do so. its UTPA claim should be dismissed.

The civil penalties sought by the Stale are a "drastic remedy:" The imposition of

such penalties _ or even a trial on the issue - when the State has not demonstrated that its

claims have a basis in admissible evidence "would transgress due process and fundamental

faimess:,8 Alaska courts have awarded penalties where the jury has heard specific evidence

of each violation alleged by the State. For example, in Lee v. State, the State established

UTPA violations wilh evidence of specific advertisements the defendant placed in the

Anchorage Daily News, specific representations on the defendant's website, and specific

l Marteell Constr. Co. v. Ogden Envt/. Servs, 852 P.2d 1146, 1149 n.7 (Alaska 1993). The
Stale makes the spurious assertion that it can continue to avoid pointing to any evidence in
support of its claIms because, it argues, Lilly has not met its initial burden of proving the
absence of genuine factual disrutes. State's Opposition at 19 n.48 (citing to Shade v. Co &
Anglo Alaska Serv. Corp., 90 P.2d 434, 437 (Alaska 1995)). Lilly has met the necessary
burd~n, by citing the State's discovery responses, in which the State failed to identify any
speCIfic conduct that occurred in Alaska supporting a UTPA claim. Lilly's Motion for
Summary Judllment at 13, a failing confinned by tne Discovery Master's Order. In the
Shade case relied upon by the. State, it was undisputed that equipment manufactured by the
defendant had malfunctioned, injurIng the plal~lIff. Jd at 435. Nothing equivalent has been
established here. Absent even a basiC deSCrIptIon of the conduct at Issue in this case, Lilly is
not reqUired to prove a negauve.
6 Exhibit A, Discovery Master Order at 2.
1 First Ame:- Bank v. Dole, 763 F.2d 644, 651 (4th Cir. 1985) ("The quasi-criminal nature of
~Ivil penaltIes counsels caution and pause before we resort 10 such a drastic remedy.").

Smith .v. Maryland, 46 Md. App. 78, 90 415 A.20 651, 658 (1980) (vacating findin of
eighty VIOlatIOns of Consumer Protection Act for lack of admissible evidence). g

~/~~~A~::k;:m~~UJnrly's RedPcly to Plain('Cirrs Opposition to Defendant's Motion for Summary Judgment
, • & I an ompany as. No. 3AN-06-0S630 CI) Page 4 of 15
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I ill) sales representalhe lold an Alaska physi ian thaI Zyprexa effecti"ely trealS those non

indicaled u e ,or equi\alent e\idence of some other Lilly conducllh31 conslituted Ihe alleged

off-label promotion. The tate insists Ihat it "plainly has e"idence to salisfy Ihe basic

el ments of a UTPA \iolation:,'2 bm doe not identify a single piece of e"idenee thaI

9 Le "Stare, 141 P.3d 342, 345-46, 351 (Alaska 2006).
. Stare \" Allchorage-Nissall, IlIc.. 941 P.2d 1229, 1231-32 (Alaska 1997).
" late's Opposit,ion 10 SU!'1mary Judgmem al 10. The precise language used by Ihe Stale is
lhat Its. cla,ms ~\'III "focus' !!n off:label pr!!motion. That Stale shoufd nOI be allowed any
semam~c renOIr to mamlam claIms lhat ,t IS not "focusmg" on, including any claims of
p~m~"on relating to on-label .use. See also Slate's Memorandum in Support of Bifurcation
~)f.re es~ence oflhe State s Unfair Trade Practices ACI claim will be that, in addition to

e a, mgs a ready descnbed. LIlly Improperly promoled Zyprexa for uses which were not
appropnate or approved by the FDA.'').
.2 Slale' Opposition to Summary Judgmem at 9.

amda\ils. deposition testimony, or document demonstraling Ihal, on a particular dale, a

t t ment. contain d in hand ulJi ~ r a pc iii pre cntalion.' In tatc \". Allchoragc-Nissall,

In • lhe ,laIC t> ed, 1.:11' laim on e\lden col' pecil; repre entalion and omis 'ions

b~ lh d l' ndam I enam indi\ .dual in onne lion wilh Ihe pur hase of spc 'ili .

aut 01 b,le for e\ample. lhat An hornge-, i san employee haw n Gibbons sold 1I 1985

eheHol t Blazer to .10nle P3f1sh in April 1991 wilh an odometer altered frolll 9 .887 miles

to arr \imalcl~ 59.000 miles. 10
The talc has nOl mustered any lhing comparable 10 Ihc c"idcncc that supported

lTP \lolations in Lce and Allchorogc-NissOIl. The Slale alleges thaI Lilly "iolaled Ihe aCI

Ihrough off-label promolion "such a promoting ly prcxa 10 treal depression and insomnia.,,11

Fa ed \\Ilh this mOlion. lhe tate' burden \\as. for each alleged "iolalion, 10 submit witness



ccordingly, the ourt shouldlaska.promotional acti\it). of an) kind. in

tate' laims.

The only document lhat lhe tate does refer to in its response are the following:

• Excerpts ofLiIl) emplo)ee Robin ~ ojcie zek's deposition
(Exh. I to tate's Opposition):

• 1arch 28. 2007 lener from FDA to Lilly (Exh. 2 to State's Opposition);

• 0 tober 5. 2007 "Dear Doctor" lener (Exh. 3 to State' Opposition);

• E.xpert witness Report and Declaralion of William Wirshing. M.D.

(Exh.4 to Slale's Opposition);

• February 2004 article in Diabetes Care (Exh. 5 to Stale's Opposilion);

July I. 2002 Lilly memorandum regarding label change in Japan

(Exh. 6 to tate's Opposition):

• January 2007 article in Pharmacotherapy (Exh. A 10 State's Memorandum

Describing Its Claims and Proofs); and

• Excerpt (rom Reference Manual on cientific Evidencc (Exh. B 10 Slatc's
Memorandum Describing Its Claims and Proofs)I3

The Statc providcs no explanalion of how thesc documents demonstrate promolional

a tivities ill Alaska, and. in fact, lhey do not." These exhibits address Zyprexa's safety

profile and lhe content of lhe Zyprexa warning, which, as the Discovery Master recognized,

a distinct factual issue (rom whether Lilly made "particular sales calls or other

13 tate's Opposition at 20 n.50.
" The October 5, 2007 Dear Doctor lener, communicating changes to the Zyprexa label, is
lhe only exhibit that has any relation to Alaska - it went to prescribers throughout the country
_ but lhe State does not argue lhat that lener constitutes a promotional or marketing action or
is a violation of lhe Act. Nor could it, as the content o( prescription drug labels is vested to
the sole Junsd,cllon of the FDA. and any State statute purporting 10 control the content o( the
label would be preempted. Brooks v. Howl/ledica, Inc., 273 F.3d 785, 789 (8th Cir. 2001)
("[Tlhe FDA has continuing authority and responsibility to control the content o( any
information or warnings ..."). Such a claim would also be preempted under the UTPA AS §
45.50.481. '

Eli LiII)' and Company's Repl)' to Plainlifrs Opposilion to Defendant's Motion for Summary Judgment
Slale ofAlaska It Eli Lilly and CQmpany (Case No. JAN-06-05630 en Page 6 of IS
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In its Opposition to Lilly's MOlion. the State agrees with Lilly that in order to

reco\er actual damages under either surviving claim (failure to warn or UTPA), it must prove

that absent the alleged improper warning or off-label promotion, the physician would not

ha\'e written the prescription;" the only dispute between the parties is what evidence will

satisfy this burden. The State's plan to rely on aggregate evidence rather than evidence of

engaged in improper off-label promotion giving rise to a UTPA violation.

B. The State Cannot Demonstrate That a Failure to Wnrn or UTPA Violntion
Proximntelv Cnused Its Injuries.

e\idence. the tate has no basis to contend that there is a material issue of fact that Lilly

\\hom (and \\here and \\hen). The jury must be presented evidence that would allow a

separate \erdiet for each alleged violation for which the State seeks a penallY, and for which

it \\ill seek to recover actual damages in the second phase.
16

I-laving failed to identify such

ommum alions that [allegedl) I \iolated the A t:'" one of the documents address this

ntial omponent of the tate's PA claim. A part) cannot just atta h anything to its

umen3/) judgment response. and claim that it should avoid summary judgment.

This case is long past the point \\ hen the tate should be allowcd to rest on vaguc

generalities about the types of things Lilly allegedly did wrong. The jury can only make the

determination that Lill) violated Alaska's UTPA based on evidence of who did what to

., Exhibit A. Discovery Master Order at 2.
16 S. ee, .e.g., Anchorage Nissan. 941 P.2d at 1240-41 (court issued nine se arate 'u
:~trUcll~ns for the mne separate transactions giving rise to the alleged UTPA viol~tions)J ry

tate s Opposition to the MOlion for Sum J d "
ascertainable losses include the costs it aid r. mary u gmem at 4, 9-10 ( The State's
",rillen as a result orLilly's deceplive pramP01" or p,~)es(cnpthlon~ for off-label uses that were, ons... emp aSls added).

Eli Lilly and Company's Repl)' to Plaintifr 0 ..
SlQt~ofAlaska l'. Eli Lilly and Company (Cas~ N~~~~~~;~~~)nt's Motion for Summary JudgmentPage 7 of IS
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any pani ular phlSi ian's tcstim ny' embodie the type of"eolleetive reliane .. rejected by

other pharma eutienl cases. in luding the ne\\ Iy is ued case cited in Lilly's

n." In addition. even if this no' el form of proof were valid. the actual e idenee the

Late bring forth to cstabli h proximate eau ation is insufficient 10 survive summary

judgm nt.

001949

II States Opposition to Summary Judgment at 13-14.

•• See. e.g..Jn re Relulin Products Liability Litigation, No. 05 Civ 8397 2007 U.S. Dist.
LEXJS 864,1. atOl2 (S.D..Y. ov. 26, 2007). '

20 lates Opposition to Motion for Summary Judgment at 11-12.

II In re R~lulin, 2007 U.S. Dis!.. L.EXIS 86451, at °1 ("Plaintiff here seeks to recover
amounts pa.d to fill Rezuhn prescrlpt.ons for Louisiana Medicaid recipients and to treat their
.lInesses allegedly caused by Rezulm.").

22 Slate's Opposition to Motion for Summary Judgment at 10.
2J State's Opposition to Motion for Summary Judgment al 17.

\, tate As erts a Collective Reliance Theory Analogous to a
Fraud-on-the-Market Theory to Prove Causation

In its motion for summary judgment. Lilly argued that the State's method for

prO' ing that Lilly 's alleged misconduct proximately caused physicians 10 write prcscriptions

\\as bascd on a "fraud on the markct" theory. rejecled by numerous courts, including most

recemly the outhern District of ew York in III re Rell/lin. In response, the Stale argues

that fraud-on-the-market damage theories should only be rejected in aClions involving

prescription drug overpricing." This argument is wrong.

Re:ulin was not an overpricing case, but, instead, involved claims for "extra

prescriptions" and medical costs, the same injuries the State asserts it suffered here. 21 The

tate complains that the Rell//ill decision is "poorly reasoned,,,22 and lhal Judge Kaplan

"',ent astray'·23 in finding that the State of Louisiana's claims for extra prescriptions and

Eli Lilt) and Company's Reply (0 Plaintirrs 0 . . 0 ' _
Slal~ofA/aska.~ Eli LiII)' and Company (Case N~~~~~~S6;~e~d~n( s Mohon for Summary Judgment

Page 8 or t5



ts depended on a fraud-on-the-markel thcol) 10 prove Ihal the alleged miseonduci

3USed ph) i ians 10 wrile Rezulin pre criptions. This Coun will make ils own judgment

aboul Judge Kaplan' reasoning." In an) e\enl. Ihe talc does nol dispule Ihal Re:/llil/

tands as the onl) reponed case \\here a coun e\alUaled whether a state can recover damages

for medical co ts withoUI proof of \\hy specific physicians chose 10 prescribc a drug to

pe ific palicnts. Ihe \ el)' queslion Ihe Coun mu I resolve here.

The onl) case thai the tale ha identified thal aI/awed aggregate cvidcnce of

ph) ician prescribing behavior - In re Z)prexa -- was an overpricing case." Accordingly,

g ~ Ihal decision "has no bearing on this casco since thc State is not contending that Lilly's
:e

~ ~;::! misrepresenlations and concealments anificially inflalcd the price of Zyprexa.,,26 In holding
-d:;;~

:J~~J.:!...l -" ~ E that the plainliffs could proceed wilh aggregale evidence of causation, Judge Wcinstein made

;;j,gq
~ :!1 ~ u.. clear that the plainlifTs' overpricing claims were H not dependent on any physician's decision

O~1!=
'" -' < ~ or injul)' suffered by those who ullimalely ingesled Zyprexa,',2J
w 5~'-

~t:o'-§~ B hS' I' r...l Z 11 ~ y contrast, I e tale s c allns ,or aClual damages are entirely depcndcnl on

~ < ~ establishing that physicians' decisions to wrile Zyprexa prescriptions occurred "as a result of

o e-
r'l u Lilly's deceptive promotions" and led to medical injuries.28 Whatever utility aggregate

evidence has for establishing whether the price paid for a medication was too high, il cannot

" Fraud-on-the-markel causation was also rejecled in Coleman v. Danek Medical 43 F.

d
SuPP. 2d 629. 634 n.4 (S.D. MISS. 1998), where an individual plaillliffsought personai inJ'ury
amages.

"26 In re Z)prexa ~roducis Liability LiligOlion, 493 F. Supp. 2d 571, 578 (E.D.N.Y. 2007).
2J Stale s OpposlllOn 10 MOlion for Summary Judgmelll al 12.

"In re ,Z)prexa ProduCIS Liability Liligalion, 493 F. Supp. 2d at 577.
tale s Opposlllon to Motion for Summary Judgmelll at9.

Eli Lilly and Company's Reply to Plaintirrs 0 ..
Slatt ofAlaskll 'l Eli LiII)' and Company (Case N~:;~tl~~~;~~~ntI5Motion for Summar-y Judgment

Page 9 of IS
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a ount for !he physician- pecific knowledgc or palient-specific factors !hat bear on the

detennination of whal effect the FDA-mandated warning or the company's promotional

behavior had on !he dccision 10 wrile panicular prescriptions." The evidence of record in

!hi case how !hal. as new infomlation about !he medication developed, and the FDA

approved label was changed. Zyprexa has continued to be prescribed in Alaska, including to

Medicaid recipients.3• by the Alaska physicians who have been deposed in this case," and to

palients illl'olulltoril)' medicated with Zyprexa at the State mental health hospital.
32

In !he only other case cited by the Slale, III re Neural1lill Marketillg & Sales

Practices Litigotion. the coun did not accept the aggregate evidence proffered by Ihe

plaintiffs 10 demonstrate eausation.33 n,al court observed that the aggregate causation

methodology proffered by the plainliffs at the class certification stage could not distinguish

between physicians that prescribed Neurontin based on off-label promotion "as opposed to

lawful off-label prescribing by a doctor who is exercising his own medical judgment," and

19 See United Food & Commercial Workers Cel1lral Pennsylvania v. Amgen, Inc., 2007 WL
4144676. '6 (N.D. Cal.. ov. 13, 1997)("in order to show causation, Plaintiff will have to
r,rove, for each prescnpllon for whIch !t .seeks a refund, that the .prescription was for an off
abel use. and that !he (lrescnbmg phySICIan based hIs orher decIsIOn to prescribe for an off

label use on a communlcauon from Amgen, rather than hIs or her clinical experience training
and mdependent medIcal Judgment"). '
30 Exhibit C, Deposition of David Campana at 304.

31 Exhibit,o. Deposition of Duane Hopson, M.D., at 39 58 and 65-66' Exhibit E Depositio
of Lucy LjubICIch Cumss M.D., at 31. ' , , n

J2 Exhibil D, Deposition of Duane Hopson, M.D., at 28.

:h~4~/i~'~~}i (0. Mass. 2~d04). The Neurontin eoun did provide the plaintiffs a second
. e op ~xpen eVI ence that would allow the case to proce d Th

unreahzed, opponul1lty does not provide legal suppon for the State's case. e . at, as yet

Eli Lilly and Company's Reply to Plainffr 0 ..
SlQ/~olAlaska,~ £Ii LiJlyand Company (~as~ N~.";~tl~~~~~~~)nt15 MOlion ror Summary JUdgment

Page 10 or 15
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ould not "di tinguish between payments for on- and off-label prescriptions, or among

indi ation :.}4 the same problems the tate confronts in this case.

2. The tate's orrer of Proof on Causation I Insufficient to urvive
ummary Judgment

Even if the Coun were disposed to allow some form of aggregate evidcnce to

prove that Lilly's conduct caused Alaska physicians to wrile Zyprexa prescriptions that they

otherwise would not have, the evidence proffered by the State to avoid summary judgment

has no evidentiary relationship to the behavior of Alaska prescribers in response to the

warnings or Lilly's promotional practices. The only evidence that the State plans to present

to the jur~)' are a memorandum wrinen by Lilly employees regarding Zyprexa sales in Japan,

and excerpts from an expert's report]' either document creates a material issue of fact on

the issue of whether Lilly's conduct caused physicians to write prescriptions that they

otherwise would not have.

The memorandum, Exhibit 6 to the State's Motion, merely summarizes one Lilly

employee's perception of Japanese physicians' reaction to a label change in Japan that was

different from any label change made in the United States. Even if this document was

competent evidence of actual events in Japan (as opposed to one lay individual's perception),

"td. at 113, 115.

"State's Opposition to Motion for Summary Judgment at 5-6 and n 14 d I. an n. ).

Eli Lilly and Company's Reply to Plaintifrs 0 ..
Stllk ofA/tub ,! Eli Lilly Qnd Company (Case N~:;~tl~~;~c~anttsMotion ror Summary Judgment

) Page II of 15
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it hardly proves how Alaska physicians made prescribing decisions under a ditTerent set of

ireum tances.36 The concept of relevance is nOl nearly that elastic, in any juri diction.

Dr. Wirshing's speculation about what a "reasonable physician" would have done

if the warning had been differentJ7 is also irrelevant to this inquiry. The State does not argue,

and there is no case law supporting the assertion, that the determination of whether the

content of a warning or an otT-label promotional activity caused a physician to prescribe a

medication is controlled by an objective or reasonable physician standard, which could be

established by expert testimony. Case after case holds that this is a subjective physician

specific, patient-based determination.'8 While there is no case law in Alaska dircctly

addressing this question, there is also no case law suggesting that Alaska would reject this

common sense proposition.39 The law demands an individualized determination of what

proximately caused each physician to prescribe a medication because a physician's

prescription behavior rests on myriad factors, including what the physician knew aside from

J6 ?ee, e:g:, Alizcd v. MVM,. Inc., 40 F. Supp. 2d 752, 756 n.2 (ED. Va. 1998) (declining to
take J~dlclal notIce of a WIde-spread reactIOn to an cvent because such evidence would be
inadmIssIble to prove the reactIOn of a sgeclfic group or individual); see a/so State v.
McQUillen, 689 P.2d 822, 828 (Kan. 1984) C[EJvldence of reactions of other people does not
~:~reJury In Its fact finding task."); State v. Sa/dana, 324 N.W.2d 227, 230 (Minn. 1982)

J7 Exh. 4 to States Opposition at 49-50.

38 See~ e.g., Heindel v. PfIZer, Inc., 381 F. Supp. 2d 364 383-84 (D.N J 2004)' K k
Men~er Cilmc,Jnc., 173 F. Supp. 2d 1117, 1123 (D. K';'. 2001)' Hunt;n"an v Do ern e v.
IGnc

D
·, so. 9/7-215), 1998 U.S. D,st. LEXIS 13431 at '19 (S 0 C~I July 27 1'998)neAk/M/ed.,

.. ear e & Co 708 F Supp 1142 1161 (D d 9 ". , ,en v.
~27 .W.2d 342, 349-50 (Minn.' Ct. App. 2001)'. r. J 89); F/ynn v. Am. Home Prods. Corp.,

buT";o~t}~~,~~rpJ:~~i~~~o~o~~P~~h~ili~~jecti,:,estandard for the adequacy of the warning,
prescription to be written. State's Opposition ~no Mlnoatdequlteswamlng proxImately caused a

Ion lor ummary Judgment at 13-14.

Eli Lilly and Company's Reply 10 Plainlirrs 0 ..
SI,z/~ofAlaska \t Eli Lilly and Company (Case N~:~~~~~~~~e~danfI5 Molion for Summary Judgment

I) Page 12 of IS
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Answer:

001954

Even if one could theoretically apply generalized evidence to prove the elemcnl of

proximate causation. the evidence relied upon by the State could not accomplish it. The

assertion from Dr. Wirshing's expert report relied upon by the State, thaI a "reasonably

prudent physician wouldn't use Zyprexa as a firsl line treatmenl if all infonnation had been

disclosed," was discarded by Doctor Wirshing at his deposilion:

Question: And so there is a class of patients or at least people
who may present to you for whom you would prescribe Zyprexa
as sort of the first line treatment. Is that correcl?

Sure."

unl'que circumstances of lhc patient beingwhat the company communicated. and the

treated.'"

Furthermore, Dr. Wirshing's expert report says nothing aboul how to delermine causation

when Zyprexa was used by a physician as a second- or third-line treatmenl, which surely

describes many of the prescriplions at issue in this case. Numerous Alaska Medicaid

recipients used Zyprexa after trying other drugs. The following Medicaid recipients' claims

.. See, e.g., S/rumph v. Schering Corp., 626 A.2d 1090, 1090 (N.J. 1993) (adopting dissenting
opinion from intennediate appellate court which argued for summary judgment for defendant
phannaceutical manufacturer because a lack of proximate cause evidenced by the physician's
testimony that his knowledge of the drug at issue came from "his fonnal education in
psychiatry, his review of literature in phannacology and psychiatry and his own clinical
practice" 606 A.2d 1140 (N.J. Sup. Ct. 1992) (Skillman, J. dIssenting)); Nelson v. Wyeth, No.
1670,2007 Phila. Ct. Com. PI. LEXIS 316, al·11 (pa. Ct. Com. PI. bec. 5,2007) ("Where
the prescribing physician bases her decision to prescribe a drug based on clinical experience
and medical literature rather than any infonnation supplied by a drug manufacturer a
reasonable jury could nOl find that the alleged failure 10 warn was the proxImate cause of the
glaintifrs II1juries:'); see alsoMo/us v. Pfizer, Inc., 196 F. Supp. 2d 984, 996 (C.D. Cal.
_00 I) .("·Dr. Trosller's recollectIon of how he learned about Zoloft is vague. But he did state
uneqUlvoc~lIy that 111 making that deCISIon, he did not rely either on any statements Pfizer
representatIves made to hIm nor any wnttcn matenals they may have proVIded to him.").
"Exhibit F, Deposition of William C. Wirshing, M.D., at 162.

i: Lilly and CamP.snr's Reply 10 Plaintirrs Opposition to Defendant's Motion for Summary Judgment
l~ 01Alaska ,t Ell LlJly and Company (Case o. 3AN-06-0S630 Cl) Page 13 of 15



data. for example. sho\\ ustained use of Zyprexa after changing from other drugs, an

indication that their physicians did nOl use Zyprexa as a firsl-line trealment, but may have

turned to Zyprexa after the patient failed on a different agent:

The two meager pieces of evidence supporting the Stale's collective reliance model cannot

address this phenomenon, and provide no explanation for the numerous prescriptions Ihat fil

this panem.

The theory of colleclive reliance the State plans to use to provc proximate

causation, whether labeled as fraud-on-the-market or not, should bc rejected. Moreover, even

if this theory is theoretically sound, the Stale has presented no competent evidence 10 support

il. Thus, summary judgment for Lilly is appropriate.

lIt. CONCLUSION

For the foregoing reasons, and the reasons sel forth in Lilly's original motion, Lilly

requests that this Coun grant summary judgment in favor of Lilly on all of the State's

remaining claims.

4'

~i~~~e;i~~ft~~.were extracted from the Medicaid claims data that the State produced to

Eli Lilly and Company's Reply to Plaintirrs 0 ..
Slate ofAlaska I~ Eli Lilly and Company (Case N~~~~~~;~~~)nt'sMotion for Summary JUdgment

Page 14 or 15
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Anchorage, AK 99503
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Janllal)' 14,2008

DISCOVERY MASTER ORDER
kiLlS'S MOTION TO COMPEL 12113/07 (founh Set orInt's and RFP's)

The State alleges that "each pn:scription [ofZyprexaj without an adequate

warning" and each "saJes call in which the sales representative minimized the hazards [of

Zyprexaj" was a separate violation of the Alaska Unfair Trade Practices and Consumer

Protection Act. Plaintirrs Response 10 Defendant's Motion to Compel Discovery at 10.

Lilly asked the State to "enumerate each instance in which it alleges thai Lilly violated

[the Act] and to state the faclual bases for each instance, and the resulting ascertainable

loss." Lilly Motion to Compel, p. 2. The State arg~cs that it has answered adequately,

that it may answer more fully upon completion of discovery, that Lilly will be able to

mscem the factual bases when the State files its deposition designations and exhibit lists,

and that Lilly is not entitled to this detailed information.

McKibben v. Mohawk, 667 P.2d 1223 (Alaska 1983) controls. A pany is entitled

to discover the factual bases of each of his opponenl's claims. Thus. to be responsive to

Lilly's request the State must identify each Unfair Trade Practices Act violation it

alleges. and describe the nature of the violation, including any Communication from Lilly

that forms lhc basis of the alleged violation.

OQI957 EXHmlT -A
PAGE-LOFd



The Ie' s responses, IIlduding all incorpo,-":d maleriols, adequately idenlify

the fi tual bases for inadequ:lte warnings and Lilly's knowledge of the alleged h37.ards of

ZyprexL But the State has not idenlified the partieular sales calls or other

commUD.Ications that 11 alleges ,;olated the Act.

1Oc: mle must answer Lilly's interrogatories on the basis ofinfonnation the stale

cUlttllLl)" possesses \\ithin 10 days. The tatc: must supplement the answers when

discover) is complete.

The tatc's objections to Lilly's Requests for Production are sustained. The

tatc's answers to Lilly's interrogatories will provide Lilly the same infonnation it seeks

m the RFP·s. The State is not obligated to tell Lilly which documents it believes are

relevant 10 the ease. McKibben v, Mohawk, 667 P,2d 1223 (Alaska 1983).

MOTION FOR SANCTIONS, ALLOCATION OF FEES

The State's request for sanctions is DENIED. The parties shall share the

Discovery Master Fees for the two recent motions equally. Total fees lirc SII 00.00.

IO\'oice \\~11 follow with hard copy.

Dan A. Hensley
Discovery Master

CC: Jamieson, Sanders by E-mail 1/14/08, hard copy to follow
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19 what Mr. Sanders is proposing is the bifurcation

20 would be -- again, these are my words, and correct me

21 if I'm putting words in your mouth. But that phase 1

22 which he proposes to try when we've got our current

23 trial date, would be: Was the product defective?

11 evidence with the statistical aggregate data. And

12 your ruling was, "Well, they can try that, but that

13 is not limited to damages."

14 The question of whether Zyprexa caused an

15 increased incidence of certain diseases in the Alaska

16 Medicaid population, that's not an issue simply of

17 damages. That is -- that's the heart of the case.

THE COURT: Right. But as I understand it,

MR. ROTHSCHILD: The data that we're

talking about that hasn't been produced yet and will

be the subject of later expert reports is not, in the

State's case, limited solely to damages. We know

that from reading their own explanation in a briefing

that we~t on this summer.

The issues of causation and reliance which

Lilly argued had to be proved, you know, patient by

patient, prescriber by prescriber, which we still

maintain, the State proposes to displace that

6

7

4

2

3

1

8

9

10

18

24

25

That'S what I think your shorthand is for liability.

MR. SANDERS: Can I just tell you what I

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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1

Page 15

THE COURT, What I really hear you slicing

18 discovery in that case is the same discovery that

15 contemplated, are one trial of, you know, the

16 published literature and what's been --

is being discussed as a first

MR. ROTHSCHILD: The MDL cases, as

THE COURT: Right, but I assume that the

would be what we're

14

20 phase of this case.

19

17

2 it __ Mr. Sanders proposing you slicing it is

3 liability and then causation and damages, perhaps

4 with a causation Dot in an epidemiological individual

5 case, but I assume -- maybe I'm wrong to assume this,

6 but I'm not sure why you couldn't, in a liability

7 phase, determine if this drug is defective, what

8 kinds of harms generically does it determine and why

9 you'd need information from the State that already

10 isn't gathered in the MDL to be able to -- why you

11 couldn't determine all those things in the first

12 place, because I assume that's what all the MDL cases

13 are all about.

21

22

23

24

25

MR. ROTHSCHILD: I think you're right, Your

Honor, that the evidence sort of -- at this general

level is similar case to case, and -- I mean, you can

slice a case -- rim not sure what -- how we1re

advantaging both the parties and the court system to

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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8 until I know that I'm going to go this way.

5 issues we'll have to discuss if we go this way.

MR. ROTHSCHILD: Well, it would make me

MR. SANDERS, Right.

THE COURT, Mr. Sanders gives me an answer

MR. SANDERS: Right.

THE COURT, I don't want to get into those

version of the case in March and then, you know,

maybe, I don't know, June, July, that same jury, a

different jury, hear

THE COURT, I recognize the procedural

9

6

7

4

2

1

20

11 to my question. He says if you try this first case,

12 you can do the liability, and if you're right, it's

13 not a defective product and you didn't do anything

14 under the Consumer Protection Act, all of this other

15 need to produce this other information, all this need

16 to get into how damages are going to be proved and

17 stuff completely goes away because there is no

18 liability, so I don't need to worry about damages.

19 Why isn't he right about that?

10

21 happy if that's the way the case was resolved in the

22 end and we can avoid some of this, but that doesn't,

23 as I see it, sort of warrant sort of rushing ahead to

24 trial with half a case only to have to do --

25 potentially to do more work later. And just to

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

00 EXHIBIT 6I 96,-,-2__ PAGE-.!±..~
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IN THE SUPER:OR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )

)

Plaintiff, )

)

vs. )

)

ELI LILLY AND COMPANY, )

)

Defendant. )

)

Case No. 3AN-06-05630

VIDEOTAPED 30(b) (6) DEPOSITION OF

STATE OF ALASKA

DESIGNEE: DAVID CAMPANA

Wednesday, September 19, 2007

9:30 a.m.

Volume II

Taken by Counsel for Defendant

at

Lane Powell. LLC
301 West Northern Lights Boulevard. Suite 301

Anchorage, Alaska

Golkow Technologies. Inc. - 1.877.370.DEPS
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A. They hinged on safety and effectiveness, at least

2 as far as the FDA looked at all the data. and have they

3 determined that i is safe and effective, if it is safe

and effective. if there is a drug rebate then Alaska

5 covers it.

6 And what you are saying is if the FDA determines

7 it'S safe and effective such that it can accept a

8 rebate, then Alaska agrees with that?

9 A. Alaska covers it.

10 Q. Alaska covers it. Okay. And you have told me

11 that your understanding is that the package insert did

12 not accurately represent the safety of Zyprexa, correct?

13 A. Correct.

14 Q. And you have felt that way for some period of

15 time, correct?

16 A. Correct.

17 Q. At least since 2004, correct?

18 A. Correct.

19 Q. And since 2004, the reimbursement policies of

20 Alaska towards Zyprexa is exactly the same as it was

21 before you came to the conclusion that the

22 representations about safety weren't true, correct?

23 A. Correct.

24 Q. The next allegation in the complaint says, "That

25 as a result of ingesting Zyprexa, Alaska Medicaid

Golkow Technologies. Inc. - 1.877.370.DEPS

001964 EXHIBIT~

PAGE.....;LOF A
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

plaintiff,

vs.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

VIDEOTAPED DEPOSITION OF DUANE HOPSON, M.D.

December 11, 2007
10:18 a.m.

Taken at:
The Offices of Lane Powell, LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Reported by: Leslie J. Knisley
Shorthand Reporter

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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page 28

1
How many of those patients, if you can

2 state, are being medicated involuntarily at any

3 given time?

4 A
It'S a very small number. we don't do

20 become voluntary takers of those medications?

10 Over the course of a year, it may be 20 or so

17 educate patients about medications and things

18 like that.

So that through the education they

Those numbers have actually been

And that's pretty consistent year over

Let me see. I've seen those stats.

Q

A

Q

A9

5 that many unvoluntary medication commitments at

6 API. So at anyone time there might be 4, 5.

7 And over a year, that might be how many

8 people?

19

14

13 year?

15 dropping, of the number of involuntary

16 medication, in part, an effort for us to better

11 people.

12

21 A Yes.

22 Q Are patients at API involuntarily

23 treated ever with Zyprexa?

24 A Yes.

25 Q Right through today?

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

O
EXHIBIT~
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page 58

Nevertheless, you and your fellow

2 psychiatrists at API continued to prescribe

3 zyprexa for individual patients?

A Yes. we tend to -- doctors continued to

5 do that despite the

6 Despite?

18 in your approach and try zyprexa. Some docs

19 might do that, you know, rather than put it on as

20 first line.

8 types of medications.

9 Why is it that you would continue to

10 prescribe zyprexa given that higher risk of

11 weight gain, lipids and diabetes?

Well, I think one -- one treatment

Despite risks with all classes -- all

A

A

approach is you try other medications perhaps

first. You go with those with a less risk

profile, and if perhaps those are not effective,

patients had perhaps side effects to them, didn't

tolerate them, and then you would make a change

7

17

16

14

15

12

13

21 Q But there were also some doctors in your

22 group who treated with Zyprexa first line; is

23 that correct?

24

25

A

Q

That's possible, yes.

That's because they were making

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

EXHIBIT -----.D....-
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Page 65

1

2

3

A

That would include zyprexa?

sure.

You have not instituted any restrictions

12 Those would be the top type of patient that

16 for. That one would prescribe for.

17 Q Can you describe circumstances in which

18 you would choose Zyprexa over another

19 antipsychotic medication?

on zyprexa, have you?

Well, a typical scenario might be

you would prescribe for.

That you would prescribe for?

Yes, uh-huh. That I would prescribe

Yes.

For what types of conditions?

Typical schizophrenia, perhaps bipolar.

A

A

Q

Q

A

A

A

would

No.

When you fill in for doctors or are the

attending psychiatrist at API, are there patients

for whom you still prescribe zyprexa?8

9

7

5

6

4

20

15

13

14

11

10

21 someone who has been treatment resistant perhaps

22 to one with less side effects. And so, you know,

23 you move up to a bigger gun, so to speak. And

24 doctors are pretty accomplished at doing that,

25 taking into account prior performance of a

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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11 adjusting doses?

6 It is efficacious, I think, in lower doses than

18 with for when you'd prescribe Zyprexa and when

19 you wouldn't, is there?

Well, sometimes you also run into side

There isn't.

There's no formula that you can come up

And is there a problem that you see with

Efficacy. I think it is efficacious.

A

Q

A

Q

A5

1 medication, and so then you would consider

2 something like Zyprexa for them.

3 Do you have a personal viewpoint

4 regarding the efficacy of zyprexa?

7 some of the others. Some of the others are

8 equally as efficacious if you adjust their dosage

9 accordingly.

12

13 effects from that and getting your patients to

14 take higher doses, even though you try to explain

15 to them, you know, it's apples and oranges, it's

16 not the same thing.

17

20

10

21

22

Q

A

Have you ever used Zyprexa off label?

I would say yes. Psychiatrists are keen

23 at doing that on occasion.

24 Q Keen at off-label uses?

25 A Yes.

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff.

vs.

ELI LILLY AND COMPANY,

Defendant:.

Case No. 3AN-06-05630 CI

VIDEOTAPED DEPOSITION OF
LUCY LJUBICICH CURTISS, M.D.

December 13, 2007
1:35 p.m.

Taken at:
Anchorage Community Mental Health

4020 Folker Street, Conference Room C
Anchorage, Alaska

Reported by: Sandra M. Mierop, CRR, CPP, CBC

Northern Light:s Realtime & Reporting, Inc
(907) 337-2221
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1 patient against his or her will?

2 A. Not directly. NO.

3 Have you ever sought a court order to

4 medicate somebody?

9 community.

14 zyprexa in your practice today?

11 typically in this community at API?

EXHIBIT ~
PAGE~OF~0019..Lt

Why do you use Zyprexa off label?

Well, in psychiatry there is very much

Yes.

And for several of those illnesses, the

In my practice today, I have patients

For what kinds of conditions do you use

At API.

And the hospitalization would be

No. We don't do that in the outpatient

A.

Q.

A.

Q.

A.

Q.

A.

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

Q.

A.

25

24

23

5

20

6 setting. If we think that someone is at imminent

7 risk, we seek hospitalization; we would never

8 seek a court order to medicate someone in the

21 treatment with Zyprexa would be off label; is

22 that correct?

16 that take Zyprexa for schizophrenia,

17 schizoaffective disorder, bipolar disorder, PTSD,

18 and behavioral disturbances associated with

19 dementia.

15

13

12

10
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once your horse has got to the finish line. you knOW,

2 don't be changing in the off season kind of thing. I

12 be the drug I like to try to work with.

Same thing with all of the other drugs; you

Sure.

And so there is a class of patients or at

Q

00 I 971 EXHIBIT J-
PAGE~OF-d..

A

Golkow Technologies. Inc. - 1.877.370.DEPS

Q

may look at a particular patient and you may decide

that this particular drug for chis particular patient,

given the circumstances they present, "I would go with

have been out of town for like three weeks," you knOW,

stick with that borse.

And it takes a lot to convince me that a drug

25

24

23

22

21

17
18 least people who may present to you for whom you would

19 prescribe Zyprexa as sort of the first-line treatment.

20 Is that correct?

5 which previously has demonstrated itself doesn't work.

6 The usual explanations are "1 forgot to take it." "I

13 OccasionallY 15 percent or so, yeah,

14 treatment-refractory patients do get made. It's

15 unfortunate, tragic, it'S terrible. But usually there

16 are other more prosaic explanations.

11 not in other illnesses, but in schizophrenia, tends to

"I started using crystal meth." Go figurej it doesn't

9 help schizophrenia. Whatever. But not the drug

10 itself. The drug that worked first in schizophrenia,
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PlaintifT.

Case o. 3 -06-05630 CI

PEPPER HAMILTO LLP
Andrew R. ROl\orr, pro hac vice
Encl. RothschIld, pro hac vice

and
LA E POWELL LLC
Attorneys for Defendant

Bf)~~Brewste~tTI22

FELDMA ORLANSKY & SANDERS
Altorneys for Plaintifr

By (A(~
Eric T. Sanders, ASBA No. 75 I00085

Defendant.

IT I SO ORDERED.

1(luloC6

COME NOW the parties, by and through counsel, and stipulate thal the deadline ror

Eli Lill) to file a reply to its Motion ror Summary Judgment shall be eXlended rrom

Januar) 15.200 . to January 17,2008.

LLI LILLY D COMP Y.

Date_ ....... {-Ilo-OB ._
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PlaintifT.

Defendant.

Y.

BY'=':4'#'~~V;;~~;;:;::;:;::=?""'-'-:-Brewster H. Jaml on, ASBA o. 8411122
Andrea E. Girolamo- Welp, ASBA No. 0211044

ORDER

IT IS HEREBY ORDERED that plaintiff's Second Claim for ReliefCSlriet

Products Liability: Design Defect) is hereby dismissed with prejudice.

'f}.. ---ORDERED this J.L day of J QN.IJ1 ,2008.

- - ~~
, "" ... ..... on I 11- 013 •.Jre Honorable Mark Rindner

009S67OD311162b~:::;:,wuaJ~to-=hof'" foOc:NftnGc

<"..LMde r~ :fClI'Y\ Ie~oV)

Dated: Januar) / O~2008

Dated: Janua') .Li2-. 2008
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TIlIRD J OlCI L 01 TRJCT T A I\ RAGE

TATE F ALA KA.

CO IE 'O\\'. the parties. b) and through their respectivc eoun el. pursuant to

Rule ~ I(a) of the laska Rules of Civil Procedure. and stipulate that the Se ond Claim for

Relief (Strict Products Liabilit): Design Defect) asserted by plaintiff in its Complaint against

defendant LiB) in paragraphs 35-40. mal be dismissed with prejudice.
FELDMA ORLANSKY & SA DERS
Allorneys for PlainlifT

ELI LILLY A, 0 CO iI'
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THE VPE~ORCOURTFORTHE TATEOFALASKA

THIRD JUDICI L Dl T~CT AT CHORAGE

T. TE OF ALA KA.

Plaintiff,

supplements its Preliminary Witness List as follows:

Case No. 3A -06-05630 C1

ELI LILLY & COMPA V'S
SUPPLEME TTO ITS

PRELIM \NARY WITNESS LIST

Attorney-Client Privilege

Defendant.

001977

2. Joey Eski
o Pepper Hamilton LLP

3000 Two Logan Square
18th & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Ms. Eski is a representative o.fEli Lilly & Company and is expected to testify in
response to allegatIons 10 PlalOtllf's Complaint.

Dr. Cuniss is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

I. Lucy Cuniss, M.D.
3127 Wesleyan Drive
Anchorage, AI( 99508
(907) 563-1000

COMES OW. Defendant Eli Lilly and Company ("Lilly") and hereby

ELI LILLY A D COMPANY.

v.



Dr.. 'assar is a physician practicing in the State of Alaska, and is expected to
testify reg~rdlllg the treatment of mentally ill patients, including use 0

antipsychotIC medications.

Dr. Magee is a physician praclicing in the State of Alaska, and is cxpcclcd 10

testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

Page 2 of 4

expeclcd to

001978

tlorney- Iient Privilege
Tim Fran on

o Pepper Hamilton LLP
000 T\\o Logan quare

I .. & Arch treetS

Pluladelphia. P 19\ 03
(215) 981-1000

Mr. Franson i a representath e of Eli Lilly & Company and
tcsti!) in response to allegations in Plainlifls Complaint.

6. Rarnzi assar, M.D.
222\ Vanderbilt Circle
Anchorage. AI< 99508
(907) 212-6900

Dr. \-Iopson is the Medical Direclor of Ihc Alaska psychiatric InstilulC, and a
physician practicing in thc talC of Alaska, and is expected 10 tcslify rcgarding
thc treatment of mcnlally ill patiCnls. including use of antipsycholic

medications.

5. Jeffrey S. Magee, M.D.
3625 I Mere Circle

terling. AI< 99672
(907) 283-7501

4. R. Duane Hopson. M.D.
laska psychiatric Institute

1 00 providence Drive
Anchorage. AI< 99508
(907) 269-7100

Eli UU) & CompaQ) 's Supplement to its Preliminary Witness List
S«JI~ 01Alaska v. Eli Lilly and Company (Case o. 3A '..{)6...()S630 CI)



Dr. von Hafflen is a physician practicing in the State of Alaska, and is expected
10 testilY regarding the treatment of mentally ill patients, including usc 0

antipsychotic medications.

Dr. Stillner is a physician practicing in the Stale of Alaska, and is expected to
testilY regarding the treatment of mentally ill palients, including use 0

antipsychotic medications.

Page 3 of 4
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Dr. Schults is a physician practicing in the Slate of Alaska, and is expected to
testify regarding the lreatment of mentally ill patients, including lise of

antipsychotic medications.

Carol) n Rader. M.D.
5314 iIlary Circle
An homge. AK 99508
(907) 212·6900

Dr. Rader i a physician practicing in the State of Alaska. and is ~xpeeted to
testify regarding the treatment of mentally ill patients. meludll1g use 0

antipsychotic medications.

10. Alexander von Hafften, M.D.
11540 Tmils End Road
Anchorage, AK 99507
(907) 212-6900

9. Verner Stillner. M.D.
12555 Auke Nu Drive
Juneau, AK 99801
(907) 796-8498

8. Roben Schults. M.D.
613 Alta Coun
Douglas, AK 99824
(907) 463-3303

Eli Lilt)' & Company's Supplement to its Pr-eliminary Witness List
$lale ofAlaska l~ Eli Lilly and Company (Case No. 3AN...()6.{)S630 en



DATED !hi 4" day of January, 2008.

Attorneys for Defendant

PEPPER HAMILTO LLP
Andrew R. Rogoff, admitted pro hac vice
Eric Rothschild, admittcd pro hoc vice
3000 Two Logan Square
18" & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

LA EP

Eli Lin)' & Company's Supplement 10 its Preliminary Witness List
Slou ofAlQSkD" Ell Wly and Company (Ca.. No. 3AN-06-05630 CI)
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mE CPERIOR 0 R1 F R nlE TATEOF LASKA

n lIRD JUDICI L DI TRl T AT A ' IIORAGE

T TEOI AL KA.

Plaintiff.

PEPPER IIAMILTON LLP
Andrew R. Rogoff, pro hac vice
Ene J. Rothschild, pro hac vice

and
LA E POWELL LLC
Atlomeys for Defendant

Case o. 3A -06-05630 CI

By 13 VV-'-7~ (:)-J(r'---
~ Brewster H. Jamieson, ASBA No. 8411122

Defendant.

Date

CO 1£ 0\ the parties. b) and through counsel, and stipulate that the deadline to

file expert admissibilil) motions shaJl be extended from January 7. 2008. to January 15, 2008.

FELDMAN ORLANSKY & SA DERS
Atlomeys for Plaintiff

BY~
Ene T. Sanders, ASBA No. 75100085

EL I LILLY Al '0 COMPA Y.

IT IS SO ORDERED.

The la:Ke ~;-;RDic:n-:id=-ne::-'r~-----
Judge of the Superior Court
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

Superior Court Judge

DATED at Anchorage, Alaska, this 3'" day of January 2008.

Case No. 3AN-06-S630 CIDefendant.

vs.

Lilly's Motion to Compel dated December 13, 2007 and plaintiff's

I certJfy that on January 3- 2008 a ropy
was mailed to:
E. sanders B. Jamieson

O. Hensley I~

Discovery Master.

Renewed Motion to Compel dated December 11, 2007 are referred to the

EU ULLY AND COMPANY,

Admintstrative Assistant
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF AlASKA,

Plaintiff,

vs.

is scheduled for January 29, 2008 at 9:00 a.m. One hour is allocated to

Oral argument on Eli Lilly's pending Motion for Summary Judgment

case No. 3AN-06-5630 CIDefendant.

rrJdJi ~=-....:....--_
MARK RINDNER
Superior Court Judge

EU ULLY AND COMPANY,

the argument divided equally between the parties.

DATED at Anchorage, Alaska, this 3'd day of January 2008.

I rertJfy thai on January 3, 2008 a copy
was mailed to:
E. sanders B. Jamieson
o. Hensley ~

Administrative Assistant

001983



to several of its Requests for Production of Documents and Interrogatories upon which

The State of Alaska ("the State") has filed a renewed Motion to compel responses

001984

State ofAlaska v. Eli Lilly and Camp, v
Ca,e No. 3AN-96-S630 \

Page 1" 'I

)
)
)
)
) Case No. 3AN-06-05630 CI
)
)
)
)
)

production to include a random sampling consistent with the Discovery

fN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRJCT AT ANCHORAGE

shall produce the custodial files of Trina Clark and Jeff Hill within 10 days of

ORDER REGARDING PLAINTIFF'S
RENEWED MOTION TO COMPEL AND MOTION FOR SANCTIONS

this order, including all related documents and emails from those witnesseS',

I. Interrogatory Nos. I and 3, and Request for Production Nos. I and 3 - Lilly

and shall produce the witnesses for deposition within 20 days of this order.

2. Request for Production No.7 - Lilly shall immediately supplement its call note

Plaintiff,

Defendant.

v.

STATE OF ALASKA,

ELI LlLLY A D COMPANY,

the Discovery Master previously held a hearing on September II, 2007 and issued an

provide further responses to those requests as follows:

order dated September 24,2007. The Court finds Eli Lilly and Company ("Lilly") should

Order Regarding Plainlier, Renewed Motion 10 Compel
And Motion for Sanctions

FELDMAN ORLANSKY
&.SANDfRS

SOOLSnlEET
FooRTllFl.OOll

ANc!IOllAGE. AI(

9950'
~907.2n.3538

FAX: 907.274.0819



relating to interactions with Drs. Carolyn Rader, Lucy Curtiss, Alexander Von

Master's prior ruling of 10 percent of all call notes generated between August

2004 and the present. In addition, Lilly shall also produce all call notes

Hafften, Jeffrey Magee, Ramzi Nassar, Robert Schults, and Vemer Stillner.

3. Interrogatory Nos. 12 and 13 - Lilly shall produce within 10 days the financial

infomlation consistent with the Discovery Master's prior order for the years

2005 to the present.

The State bas requested sanctions in connection with its Renewed Motion to

Compel, in particular, with the expense and time associated with the depositions of

athaniel Miles and Kevin Walters, and the expense and time associated with the filing

of this motion. The State shall submit a proposed order with the specific attorney fees

and expenses sought for the Court's consideration.

Dated this _ day of --', 2007.

BY THE COURT

Mark Rindner
Superior Court Judge
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDIClAL DISTRICT AT ANCHORAGE

STATE OF ALA KA,

Plaintiff,

Motion for Sanctions is DEN1ED.

I certIfy that on December 21,2007, acopyoflhc
foregomg ..."as served by (-mail and hand-dc:li\'ery on:

Sanctions, defendant's opposition thereto, and being fully advised in the premises,

001986

Case No. 3AN-06-05630 Cl

Defendant.

The Honorable Mark Rindner
Superior Court Judge

Upon consideration of Plaintiff's Renewed Motion to Compel and Motion for

IT IS HEREBY ORDERED that Plaintiff's Renewed Motion to Compel and

ORDERED this __ day of , 2007.

ELI LILLY AND COMPANY,

v.



IN THE SUPERlOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DlSTRlCT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff.

ORDERED that:

to Lilly's Request for Production No. 60.

001987

The Honorable Mark Rindner
Superior Court Judge

Case No. 3AN-06-05630 CI

Defendant.

2. The plaintiff State of Alaska will immediately produce documents in response

1. The plaintiff State of Alaska will immediately provide complete responses to

ORDERED this __ day of • 2007.

Upon consideration of Defendant Eli Lilly and Company ("Lilly"Ys Motion to

Lilly's Interrogatory Nos. 66-72, and

Compel Discovery and Memorandum in Support, and any response thereto, it is hereby

ELI LILLY AND COMPANY,

v.



\
THE SUPERIOR COURT FOR THE STATE OF ALA-SKA

THIRD JUDIClAL DISTRICT AT ANCHORAGE

TATE OF ALASKA,

Plaintiff,

I In its Status Report filed December 7, 2007, the State committed to producing its Medicaid
database by no later than January 31, 2008. The parties agree that the deadlines proposed below
are contingent on a satisfactory production of the Medicaid database by that date. Lilly will
promptly advise the Court of any delays or deficiencies in the database production that may
affect the agreed deadlines.

2 Lilly has advised the State that during this fact discovery period it may take the depositions of
Alaska prescribers that were allegedly misled by the Zyprexa warning or other communications
by Lilly. The State has indicated that it may object to some or all of these depositions. To the
extent the State's objections relate to the time needed to take this discovery, Lilly has no
objection to extending the fact discovery deadline to complete this discovery.

Pursuant to this Court's Order of November 27, 2007, requiring the parties to

provide the Court with a stipulation or their respective positions as to "how discovery

unrelated to liability should proceed," the parties submit the following proposed deadlines:

State's Production of Medicaid Database . January 31, 2008'

State's Production of Expert Reports . May 14,2008

Depositions of State's Experts... .. .. July 3, 2008

Fact Discovery Deadline July 14,2008
2

Lilly's Production of Expert Reports July 21, 2008

Depositions of Lilly's Experts......... .. September 10,2008

Case No. 3AN-06-0S630 Cl

PROPOSED SCHEDULE FOR
DISCOVERY UNRELATED TO LIABILITY

Defendant.

ELI LILLY AND COMPANY,

v.

001988



PEPPER HAMILTON LLP
Andrew R. Rogoff, pro hac vice
Eric 1. Rothschild, pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

By ~1f-----
EF.r~ic:-T""'.S"'a--:n'd-er-s,-A·"'SB"A....--<N~0-.~7=5·1O=O~O=8=5--

FELDMAN ORLANSKY & SANDERS
Allorneys for Plaintiff

By ('-, VV"'"-r~~
j1.,y Brewster H. Jamieson, ASBA No. 8411122

IT IS SO ORDER.

Date

Date

The panies also contemplate that the Court will set deadlines for expert

admissibility and dispositive motions in conjunction with setting a trial date. The parties

reque t that the Court set the deadline for dispositive motions on or after the deadlines for

expert admissibility motions.
By agreeing 10 the deadlines proposed above, Lilly does not withdraw or waive its

objections to the bifurcated proceeding ordered by the Court, which are set forth in other

pleadings.

---.11 L.({ () e
Date L--' _

Judge of the Superior Court

I certlfy th.t on I.- ~ ~D8 • copy
of me.~ wu tNlJ.d to each of the foUowInG -'
melt Idd,...... of recordl

Proposed Schedule for Discovery Unrelated t L' b'l' S1.r'1der'"~ :Jam ie'SOV\
SIDle ofAlaska v. Eli Lilly and Company (Case ~O.I;AI~~6-0S630CI)

00 I 989 __-:-.'~.::::::~~_~p;';:::8ge20n
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT A CHORAGE

CORRECTED
ORDER GRANTING MOTIONS FOR EXTENSION

IT IS HEREBY ORDERED that the parties' Joint Motions for Extension of Time

Case No. 3AN-06-5630 Cry

)
)
)
)
)
)
)
)
)

)
Defendant.

Plaintiff,

vs.

Compel is due January 4, 201S.

DATED this .J.....- day of\.[iJr.."1' 2008.

BY THE COURT

due January 8, 20<:9, Eli Lilly's reply to the State's Opposition to Lilly's Motion to

are GRANTED. The State's opposition to Eli Lilly's Motion for Summary Judgment is

ELI LILLY AND COMPANY,

STATE OF ALASKA,

v Mark Rindner
Superior Court Judge

FELDMAN ORLANSKY
&. SANDERS
500 LST1lttT

Foo,,", FLooR
A1iCHORAGE. AK

99lO1
TEL: 907 .2n.3538
FAX: 907.214.0819
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IN THE UPERIOR COURT FOR THE STATE OF ALA KA

THIRD JUDICIAL DI TRICT AT A CHORAGE

statement is incorrect. Lilly is requesting an extension to reply to the State's Opposition

to Lilly's Motion to Compel. The attached order correctly allows Lilly to January 4,

Case No. 3AN-06-5630 CIV

)
)
)
)
)
)
)
)
)
)

vs.

Defendant.

Plaintiff,

Notice of Filing Corrected Order Granting Motions for Extension
Stale ofA/aska v. Eli Lilly and Company. Case No. 3AN-Q6-5630 CIV
Page t 012

2007, to reply to the State's Opposition to Lilly's Motion to Compel.

DATED this ll. dayOf~ 2007.

FELDMAN ORLANSKY & SANDERS
Counsel for Plain/iff

BY~~~...,.------_
Eric T. Sanders
AKBarNo.7510085

requesting an extension to reply to the State's Renewed Motion to Compel. That

PLEASE TAKE NOTICE that the State of Alaska is filing herewith a COITected

NOTICE OF FILING
CORRECTED ORDER GRANTING MOTIONS FOR EXTENSION

ELlLlLLYA DCOMPA Y,

Order Granting Motions for Extension. In its motion, the State stated that Lilly was

STATE OF ALASKA,

FELDMAN ORLANSKY
&SANDEJlS

>OOLSnEEr
FouRTH FLooR

ANc:HoRAGE. AK
99lO1

TEL.:!m.272.3S38
FAX: 907.274.(»119
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fELDMAN QRLANSKY
8£ SANDERS

"'" L ST1lEET
Fol/RTIi FLOOR

ANCHOMGE, AK
99S01

TEL: W1.2n.3538
FAX: W1.274.OJI9

GARRETSO 1 & STEELE
Matthew L. Garretson
Joseph W. Steele
5664 South Green Street
Sail Lake City, UT 84123
(801) 266-0999
COl/llsel for Plailltiff

RJCHAR.DSO ,PATRJCK, WESTBROOK
& BRJCKMA ,LLC

H. Blair Hahn
Christiaan A. Marcum
P.O. Box 1007
Ml. Pleasant, SC 29465
(843) 727-6500
COl/llsel for Plailltiff

Certificate of Service
I hereby certify that true and correct copies of
Notice of Filing Corrected Order Granting
Motions for Extension and Corrected Order
Granting Motions for Extension were served
by messenger on:

Brewster H. Jamieson
Lane Powell LLC
301 West 'orthem Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

By!A~~
\

Date I ;;-/,/-'6/0~

Notice of Filing Corrected Order Granting Motions for Extension
Slale ojAlasko v. E/i Lilly alld CampallY. Case No. 3AN-06-S630 CIV
Page 2 of2
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THE UPERJOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

ORDER GRANTING MOTIONS FOR EXTENSION

Case No. 3AN-06-5630 CIY

BYTHECOURT

vs.

Defendant.

ELI LILLY AND COMPANY,

IT IS HEREBY ORDERED thaI the parties' Joint Motions for Extension of Time

are GRANTED. The State's opposition to Eli Lilly's Motion for Summary Judgment is

due January 8, 20<8; Eli Lilly's reply to the State's Renewed Motion to Compel is due

~ January 4, 200S.
C'-

C\I DATED tbisJ6- day of~ ,2008.

~

Mark Rindner
Superior Court Judge

FELDMAN ORu..NSKY
& SANDERS

SOO LST1<EET
FooRnl FLooR

ANCHORAGE, AK
..,."

Ta.: 907.m.3S38
FAX: 907.274.0819



c=
""-

TN THE SUPERIOR COURT FOR THE STATE OF A\ASKA -'

THIRD JUDICIAL D1STRJCT AT ANCHORAGE.

Defendant, Eli Lilly and Company, requests an extension of time until January 4,

conferred and defendant's cowlsel does not object to this extension.

2007, to file its reply to the State's Renewed Motion to Compel. The parties have

<'
"

Stale ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil

00/994

Case No. 3AN-06-5630 CIY

)
)
)
)
)
)
)
)
)
)

FELDMAN ORLANSKY & SANDERS
Attorneysfor Plaintiff

BY LI /
EriC~----
AK Bar No. 7510085

JOINT MOTIONS FOR EXTENSIO OF TIME

Plaintiff,

vs.

Defendant.

ELI LILLY A DCOMPANY,

STATE OF ALASKA,

file its opposition to Eli Lilly's Motion for Summary Judgment. The parties have

Plaintiff, Stale of Alaska, requests an extension of time until January 8, 2007, to

conferred and plaintiffs counsel does not object to this extension.

DATED this ~~y of December, 2007.

y

FEJ.l)MAN ORUNSKY

&S....NDERS
SOOLSTREET

FouRTH FLooR
ANCHORAGE. AI{

"""'.TEl.:907.m.3538 Joint Motions for Extension
FAX: 907.274.0819 Page 1 of2



GARRETSO & STEELE
Matthew L. Garretson
Joseph W. Steele
COlil/sel for Plail/tiff

RJCHARDSO , PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn
COlil/sel for Plail/tiff

Cenificale of Service
I hereby certify that a true and correct copy of
the foregoing Joint Motions for Extension
and (proposed) Order were served by messenger on:

Brewster H. Jamieson
Lane Powell LLC
30 I West Nonhero Lights Boulevard, Suite 30 I
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

BY~.8~
Date;#~/o7

FElDMAN ORLANSKY

& SANDERS
5OOLSToEET

RluRrn FLooR
ANcIlORAGE, AX

99S01
TEL: 907.2n.1538
FAX: 907.274.0819

Joint Motions for Extension
Page 2 of2 State ofAlaska v. Eli Lilly and Company

Case No. 3AN-06-5630 Civil
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IlJ<

rN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THJRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Case No. 3AN-06-0S630 CI

DEFENDANT'S OPPOSITION TO
PLAINTlFF'S RENEWED

MOTION TO COMPEL AND
MOTION FOR SANCTIONS

Plaintiff,

Defendant.

one of the documents that are the subject of the State's motion are the subject of

outstanding requests, or atty order by the discovery master Judge Hensley or this Court. By

its motion the State seeks, for the first time, documents from certaitt Lilly employees that it

has never previously requested - documents that should be the subject of a new discovery

request to the extent they are relevant at all. The State also seeks call notes for physicians

noticed for depositions, and call notes generated after September 2004, neither of which are

required by Judge Hensley's Order, which resolved Lilly's obligations regarding call note

production. Rather than attempt to resolve these issues collaboratively, or through proper

discovery requests, the State has resorted to recrimination and misrepresentation. This Court

should deny the State's motion and any request for sanctions and costs.

COMES NOW, Defendant Eli Lilly and Company ("Lilly"), through counsel of

record, and hereby submits its opposition to Plaintiffs Renewed Motion to Compel and

Motion for Sanctions as follows:
In its rush to trial, the State has abandoned appropriate discovery methods, and

instead has attempted to take new discovery under the guise of a Renewed Motion to

Compel.

ELl LILLY AND COMPANY,

v.

001996



, Exhibit A, Plrf's First Set of Interrogatories, Nos. 1 and 3.

2 Exhibit B, Pltf's First Set of Requests for Production, Nos. 1 and 3.

~ThesedocumenlS were I'roduc~d to the State on September I 1, 2007, well in advance of the

~~~~~~FJsl:it~~~~~g~:~~~~~~:~Yda~$: t~::~et~a~:kiut~S~;o~s:~s~~e~rbt~e:e~~~~i;~o~~~

os. 1 Aod 3 aod Corres oodioa Re uests for Production
A.

The tate seeks to force Lilly to produce, in an expedited manner, documents of

Lilly employees not previously sought by any request for production. The State argues that

these documents are responsive to earlier requests, but, as set forth below, that assertion is

incorrect. The State's Motion demands sanctions against Lilly regarding this issue, even

though it has never initiated any dialogue with Lilly about the desired documents, a violation

of Rule 37 (a)(2)"s requirement that the movant confer with the opposing party in an effort to

secure the disclosure without court action.
In its first set of interrogatories and requests for production the State sought the

identities of Lilly employees "responsiblc for communicating with any employee or

representative of Alaska's Medicaid program regarding efficacy, benefits, risks or costs

associated with Zyprexa" and also "any organization, committee or authority responsible for

determining what prescription drugs will be on any Alaska formulary, pharmaceutical and

therapeutics list or preferred drug list" as related to Zyprexa.' The State also sought

documents relating to and embodying thc communications between Lilly employees and the

above mentioned individuals.' Lilly responded to these requests by identifying two of its

employees, athaniel Miles and Kevin Walters, and producing their documents
3

These

I. ARC 1E

Defendant's Opposition to Plaintiff's Renewed M f C .
Slate ofAlaska l'. Eli Lilly and Company (Case NO.o3~~~~6-0°s~g~I~I)dMotion for Sanctions Page 2 of 10
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Answer: Correct.

Question: Physicians?

Okay. Who discussed Zyprexa with your

Correct.

Question:
customers?

Answer:

Question: And corrections facilities. Those were your

primary customers?

Answer: Prescribers. And CMHCs [community mental

health centers].

individuals wcre identified because they interacted with the Alaska Medicaid program as part

of their job responsibilities - a fact borne out by the testimony of the State's own employees.

The tate now suggests that '"Lilly has failed to meaningfully respond to the State's

di covery requests,'" arguing that Walters' testimony proves that Lilly ought to have

identified Lilly Outcomes Liaisons, Trina Clark and Jeff Hille,s and produced their files. The

tate bases this assertion largely on the misinterpretation of answers given by Kevin Walters

in his deposition. The testimony relied upon by the State for its abrupt demand for

production of the Outcomes Liaisons' documents is the following:

Question: You told me earlier that the customers you met with
typically were Medicaid Department officials.

Answer:
company.

That responsibility would fall to others within our

, Pltf's Renewed Motion to Compel at 3.

S Jeff Hille was incorrectly identified as Jeff Hill in Kevin Walters' deposition.

001998

Defendant's Opposition to Plaintiff's Renew d M .
State ofAlaska l'. Eli Lilly and Company (Cas: No.O~~~!~fo~j~I~Od MOlion for Sanctions Page J of 10



Question: What others in your company would have
responsibility for discussing Zyprexa with customers in Alaska?

6 Exhibit C, Deposition of Kevin R. Walters at 84-86.

7 athaniel Miles testiqed that Lilly's normal practice was to bring in Outcomes Liaisons to
present to a Drug UtilIzatIOn Review Board, but he did not testify that any presentations

occurred In Alaska:

Question: Okay. Who among these groups would communicate
With _ ,f, for example, In Alaska - well in Alaska I believe there
was a drug utilization review board?

Answer: Uh-huh. Usuallv in a case like that it - we - they'd
bnng m the OL, the outcomes liaison to-

Question: Okay.

Answer: -- do the - to do the presentation.

Outcome liaisons·Answer:

The State argues that this testimony proves that Lilly Outcomes Liaisons

communicated with the State Medicaid program. As is apparent from this sequence,

however, the questions that elicited the reference 10 Outcome Liaisons did not distinguish

among customers, and do not establish that Outcomes Liaisons discussed Zyprexa with

representatives of the Alaska Medicaid agency. Similarly, while Kevin Walters and

Nathaniel Miles testified that Outcomes Liaisons might be responsible for communicating

with a Pharmaceutical and Therapeutics Committee or a Drug Utilization Review Board, they

did not testify that such communications actually occurred with such bodies in Alaska,' and

(continued ...)

Defendant's OpPOsition to Plaintiff's Renewed M r c .
State ofAlaska l'. Eli Lilly and Company (Case No.03~~!36-00s~~~I~I)dMohon for Sanctions Page 4 of 10
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the record evidence strongly suggeslS that no such interactions took place. The Alaska

Phannaceutical and Therapeutics Committee has never addressed antipsychotics
8

and no

Lilly employee presented at either meeting of the Alaska Drug Utilization Review Board on

the use of antipsychotics.
9

Moreover. the witnesses produced by Lilly are exactly the ones that Slate witnesses

identified as their Lilly contacts. Lilly has asked the State to identify all the particulars

regarding Lilly's communications with thc Slate, and neither Outcomes Liaison was

identified as having interacted with the State. In addition, Lilly asked the Stale to identify the

Alaska employees or representalives who communicated with Lilly about Zyprexa since

1996. The State identified two individuals, David Campana and Tom POrler, M.D.,IO both of

whom Lilly has deposed. Mr. Campana testified thaI the only Lilly cmployee who had had

any contact with regarding Zyprexa was Kevin Walters:

(... continued)
Exhibit D, Deposition of Nathaniel R. Miles at 217-18 (emphasis added). Similarly Kevin
Walters tesllfied that the Outcomes Liaisons might have responsibility for making fo;mulary
presentatIOns, but he did not testIfy that any presentations occurred in Alaska:

Question: You did not, okay. Never did any formulary
presentations on a Lilly product?

Answer: No.

Question: .And would that have been the responsibility of the an
outcomes liaIson?

Answer: It could have been.

Exhibit C, Deposition of Kevin R. Walters a190-91 (emphasis added).

8 Exhibit E, Deposition of David Campana at 265-66.

9 The State produced to Lilly all Drug UtT . R' .meetings on anlipsycholics. Jd. at 333 Th I IzatlOn eVlew Board meetmg min~tes for
~I!ly employees. Jd. at ExhibilS 16 & 17 ( eo~e me~tlng 'f,mutes show no rresentatlons by
I Exhibit F, Pltfs First Amended Respon:s ~ol[fer~n~~~~S~rt 010f/r22te/04 andt 11l9N/04).n rroga ones, 0.4.

Defendant's Opposition to Plaintiff's Renew d M .Slat~ ofAlaska )'. Eli Lilly and Company (Cas: No.O~~~_~~O~j~I~I)dMotion for Sanctions

002000
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• •
Question: Is Kevin Walters the only Lilly employee who you
have met with, who you discussed Zyprexa with?

Answer: To my knowledge. he is the only one I have

discussed that with
ll

Dr. Porter testified that he could not recall ever communicating with any Lilly employee.
'2

In addition, Joel Gilbertson, the former Commissioner of Health and Social Services, testified

that he interactcd with Mr. Miles. 13 In this case about alleged misrepresentations, if it were

the case that Lilly's Outcomes Liaisons had communicated with the State, one would expect

that the State would know it, and that information would have been disclosed by the State in

its discovery responses, or at the depositions of State employees.

The suggestion that Lilly failed to disclose potential witnesses or failed to produce

relevant documents is fully contradicted by the testimony of the State's own witnesses, and

the suggestion that Lilly should be sanctioned in this instance, is in itself sanctionable.'4 If

the State came to the conclusion, in the midst of discovery, that additional individuals might

have relevant documents, its attomeys should have picked up the phone and initiated a

11 Exhibit E, Deposition of David Campana at 290-91.

" Exhibit G, Deposition of Thomas POrler, M.D. at 53-54.

13 Exhibit H, Deposition of Joel Gilbertson at 26.

'~ ~}, State's ration is particularly egregious when viewed in the context of its own
fo~n~I~~k~~n~e ,;~e:~f~f~el~tatejdsentilileSd Thomas POrler, th~ former medical director

. 'th ~ a an oCla ervlces, as a tnal wItness and as one of two

~1~:Stl~i~1detO~iti~~!:hh~i~~r,t~re~~~~r~~~~~fejnt~~~h~k~~~i~~o~~dn~~~r~f~o;~v~~~~
any knowle~:~~b~~rZ;pre~a. aE~~b;t G~~~~c~~itio~bgfthn~~=~~~~e~~~hl t~~:4o.r: J3_~~ct,

Defendant's Opposition to Plaintiff's Reo w d M .
Stote ofAlaska I'. Eli Lilly and Company (~as: NO.Oj~~_t~~oS~g;I~I)dMotion for Sanctions
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• •
discu sion with Lilly.IS The State should not have rushed to file an unsupported motion

seeking sanctions and costs.

B. Request For Production 7.

In his Order of September 24, 2007, the Discovery Master, Judge Hensley, held
, . Z ,,16

that '·Lilly shall produce a random sample of 4,000 Alaska call notes re,erenclOg yprexa.

Lilly has complied with that order. The State now argues that Lilly should be sanctioned

because it failed to include two additional categories of call notes: (I) those relating to

specific physicians noticed for deposition; and (2) those to which Lilly objected based on

date scope. The State's argument is merit less, as Lilly was not required by Judge Hensley's

Order to produce either set of call notes.

1. Call Notes for Specific Physicians.

The State originally made a discovery request for all Alaska call notes dealing with

Zyprexa.'7 Lilly objected to this burdensome request. 'S At the September 11 hearing before

Discovery Master Hensley, Lilly explained the history of call note production in the Zyprexa

litigation and raised the possibility of producing call notes for specific physicians noticed for

depositions as one reasonable solution of the parties' dispute.
19

The State argued against

such a proposal, stating that its request "cannot be conditioned upon or limited by its

identification of specific prescribing physicians in Alaska,,,2o and it continued to argue for

15 Consistent with its ongoing obligations, Lilly will review documents and produce
documents, If any eXIst, whIch are responsive.

16 Exhibit I, Discovery Master Order on State's First Motion to Compel at 11.

17 Exhibit B, Pltfs First Requests for Production to Def, No.7.

~ odExhibit J, Eli Lilly and Company's Objections and Responses to Pitt's First Requests for
r ., 0.7.

19 Exhibit K, Transcript ofMotion Argument Before Discovery Master at 86-91.

20 Exhibit L, Memorandum in Support of Plaintiffs Motion to Compel Discovery at 8.
(continued ...)

002002
Paae 7 of 10
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(... continued)

21 Exhibit 1, Discovery Master Order on State's First Motion to Compel at II.

n Exhibit B, Pltfs First Requests for Prod., No.7.

;r;t.~~J7EliLilly and Company's Objections and Responses to Pltfs First Requests for

24 Exhibit L, Memorandum in Support of Plaintiffs Motion to Compel Discovery at 7-8.

Page 8 of 10
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Defendant's Opposition to PlaintiWs Renew d M .
State ofAlaska \~ Eli Lilly and Compally (Cas: No.O~~~~~f;~r~IC~dMotion for Sanctions

full production of all call notes. Judge Hensley resolved the dispute by ordering that "Lilly

hall produce a random sample of 4.000 Alaska call notes referencing Zyprexa.'·21 Lilly has

complied with this Order.
ow. the State attempts to convert a Lilly proposal about call note discovery that it

rejecled into an obligation that is stated nowhere in Judge Hensley's Order. Judge Hensley's

Order did not obligate Lilly to produce any additional call notes beyond the 4,000 random

call noles. and the State elected nOl to appeallhe Order to this Court.

If the State believes it must receive these call noles. il should serve the appropriate

discovery rcquests. An infonnal request seeking these call notes, made by Alaska to Lilly

during the first week of December, is under consideration by Lilly, but Lilly is not obligaled

to produce these call notes pursuant to any outstanding discovery request, any agreement

between the parties, or by Judge's Hensley's Order.

2. Date Scope.
The State initially requested all Zyprexa related call notes from Alaska created

from 1996 until the present22 In its response, Lilly objecled to the State's request for call

notes from the period covering September 2004 to the presenl.
23

The State never moved to

compel production of the call notes withheld by Lilly pursuant to this objection
24

Accordingly, Lilly's date scope objection was not an issue at the September II hearing

before Judge Hensley. In fact, the only time the Discovery Master has considered date scope



" Exhibit M, Discovery Master Order on State's Second Motion to Compel at 2.

26 Exhibit L, Memorandum in Support of Plaintiffs Motion to Compel Discovery at 8.

27 CompI. 24-26.

28 Exhibit E, Deposition of David Campana at 335.

29 Exhibit , Eli Lilly and Company's Ob' .Interrogatories, Nos. 12 and 13. jecttons and Responses to Plaintiff's First

(continued ...)

is when the tate moved 10 compel production of documents related to Symbyax, another

medication sold by Lilly. In that context, Judge Hensley overruled Lilly's date scope

objection because he found "the request focuses on a discrete issue," but explicitly held that

"allowing this discovery will not automatically open Lilly up to ongoing discovery of

information generated at later times.'·25

If the State had timely moved to compel production of these additional call notes,

Lilly would have opposed such discovery on relevancy grounds. The State seeks call noles to

prove specific conduct relevant to its common law counts and specific violations of the

Unfair Trade Practices Act.26 The alleged fraud complained of by the State, that Lilly

withheld information on Zyprexa's possible association with diabetes,2' was known by David

Campana, the responsible official for Alaska's Medicaid Program, in the fall of 2004
28

Accordingly, call notes generated after that time are not relevant to establishing that Lilly

deceived anyone.

If the State believed Lilly's objection to date scope was improper, it should have

moved to compel production in a timely manner. It did not, and this Court should not

entertain such arguments now - especially given such discovery is not relevant.

C. Interrogatories Nos. 12 And 13.

The State also seeks publicly available financial data relating to sales of Zyprexa in

Alaska and globally from 2005 to the present. Lilly objected to producing this data after

2004 because it is not relevant to this litigation, 29 as explained above
3o

The State did not

Page 9 01 10
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move to compel against Lilly's date scope objection,31 and, as a result, Lilly is under no

obligation to produce this information. Moreover, Judge Hensley only ordered that Lilly

produce publicly available data regarding Zyprexa sales,» which are, by definition, equally

acces ible to the State.

BY.E=:=:-:-C~#;--::;;;::=:=;--------
rewster H. ieson, ASBA No. 8411122

Andrea E. Glrolamo-Welp, ASBA No. 0211044

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000

For the foregoing reasons, Lilly requests that this Court deny the State's Rcnewed

Motion to Compel and Motion for Sanctions.

DATED this 21st day of December, 2007.
Attomeys for Defendant

n. CO CLUSIO'

002005

(... eontinued)

30 As noted in section B.2. the Stat w . ' .dIabetes in Fall 2004. Exhibit E Depeosital'Os awfarDe ofdaCposslble associatIOn of Zyprexa with, no aVI ampana at 335.

31 Exhibit L, Memorandum in Support of Plaintiffs Motion to Compel Discovery at 9-11

32 Exhibit I, Discovery Master Order on State's First Motion to Compel at 11-12. .

Defendant's Opposition to Plaintiff's Reo w d M .
State ofAlaska l'. Eli Lilly and Company (~as~ No.O~~~~865.°s6~~I~nd Motion for Sanctions Page 10 of 10



• •

INSTRUCTIONS FOR INTERROGATORIES

within thirty (30) days of the date of service hereof.

FlEC~
F '0
~8 8 lOOI

PO~LLC

Case No. 3AN-06-5630 ClY

Plaintiff,

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

Defendant

vs.

The Interrogatories set forth below are served upon you in accordance with

Plaintiff's First Interrogatories to Defendant
Stale ofAlaskn v. Eli Lilly and Company, Case No. 3AN-06-S630 eN
Page I of 18

EXHIBIT~
o020 06-- PAGE-L OF.3.... •

PLAJNTIFF'S FIRST INTERROGATORIES
TO DEFENDANT

Pur.;uant to Rule 33 of the Alaska Rules of Civil Procedure, plaintiff State of

Rule 33 of the Alaska Rules of Civil Procedure. Each Interrogatory must be answered

fully and separately, under oath, in the spaces provided, using additional sheets as

needed.

("Lilly''), each of which is to be answered separately and fully in writing, under oath,

Alaska submits the following interrogatories to defendant Eli Lilly and Company

ELI LILLY AND COMPANY,

STATE OF ALASKA,

LAW OFFICES
F6UllolAN OUAHSJ>y a

"""""""'LSTUn
1'<"'''''''''''''

~AK.99S01

TtL:9CI7272.JSJI
F...x;907.nUIl19



--------- j)0LOO 200" EXHIBIT .J.-..
I- PAGE---6: OF ..3-

RESPONSE:

•

INTERROGATORIES

•

Plaintiff's First Interrogatories to Defendant
~~~ ~~1lC:SS1w \I, Eli Lilly and Company, Case No. 3AN-06-S630 eIV

than Alaska's Medicaid program regarding lbe efficacy, benefits, risks or costs associated

with the use of Zyprexa from October 1996 to thc present and describe lbe "chain of

command" or order of authority of reporting relationships from the level of such

employees to the CbiefExecutive Officer ofLilly.

INTERROGATORY No.2. Identify any and all Lilly employees responsible for

RESPONSE:

INTERROGATORY NO. J. Identify any and all Lilly employees responsible for

conununicating with any employee or representative of any public payer in Alaska othcr

of Lilly.

communicating with any employee or representative of Alaska's Medicaid program

reganling the efficacy, benefits, risks or costs associated with the use of zyprexa from

October 1996 to the present and describe the "chain of command" or order of aulbority of

reporting relationships from the level of such employees to the Cbief Executive Officer

1,AWOFf1CfS
Pa.oMAH~&

...."...
""c......

PoL'tTNf'l.OO&
A.~AK99501

l!1.:9f!1.2n.1SJI
P.uc901.2R~19



RESPONSE:

REsPONSE:

•

EXHIBIT -iL
_----I.LO..u.O.L2 008- PAGE...3..- OF -3... .

•

-_.- .. ' .. -----

Plaintiff's First Interrogatories to Defendant
~~g~ 101'f;,1ro v. EU LUly and ComfXJlfY. Cue No. 3AN-06-S630 CIY

INTERROGATORY O. 3. Identify the Lilly employees responsible for

INTERROGATORY No. S. Identify any and all employees of Lilly or any other

organization, including but not limited to any third party marketing entities, responsible

for the development and implementation of Zyprexa marketing programs for use by sales

1996 to the present and describe the "chain of command" or order of authority of

reporting relationships from the level of such employees to the Chief Executive Officer

of Lilly.

l~TERROGATORY No.4. Identify any and all employees of Lilly who acted as

sales representatives in promoting the sale and use of Zyprexa in Alaska from October

Officer of Lilly.

regarding the use of Zyprexa and describe the "chain of command" or order of authority

of reporting relationships from the level of such employees to the Chicf Executive

therapeutics list, or any preferred drug list in Alaska from October 1996 to the present

communicatiog with any member of any organization, committee or authority responsible

for determining wbat prescription drugs will be on any formulary, pharmaceutical and

l,AWOFflCES
Fr:lDNAN~Y&,,,,,,as

><XlL",,",
.....,.P\DOo

~A.K99S01

TU.:907..212.3SJI
FAX: 907..2ROSI 9



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

L Street, Fourth Floor, Anchorage, Alaska 99501 within thirty (30) days after the date of

I
EXHIBIT ~.

PAGE_I_~OF -±..

Case No. 3AN-06-5630 CIV

Defendant.

vs.

c

Plaintiff's First Requests for production to Defendant
Stare ofAlaska Y. Eli Lilly and Company, Case No. 3AN-06-5630 elV
Page I of 13

002009

INSfRUcnONS FOR RWUE!rfS FOR PRODUCTION

pursuant to Rule 34 of the Alaska RuJes of Civil Procedure, plaintiff State of

The Requests for Production set forth below are served upon you pursuant to

THIRD JUDICIAL DISTRICT

pLAINT1FF'S FffiST REQUESTS
FOR PRODUCTION TO DEFENDANT

Rule 34 of the Alaska Rules of Civil Procedure. Each document requested should be

produced for inspection and copying at the offices of Feldman Orlansky & Sanders, 500

documents within thirty (30) days of the date of service hereof.

Alaska requests that defendant Eli Lilly and Company ("Lilly") produce the following

L

ELI LILLY AND COMPANY,

STATE OF ALASKA,

plaintiff,

K

u.,wOFPtC2S
A!1..OMAH~v&

s_
>OOLSTuET

FQUant PLoOa.
~AX99~1

Tu.:907.l72.)SJI
F.u:90721UII19



RESPONSE:

October 1996 to the present.

REQUESTS FOR PRODUCTION

EXHI81T ---1i..
PAGE-.2::: OF 4-

REOUEST FOR PRODUcrlON No. I. Produce any and all documents relating to,

Plaintiff's First Requests for Production to Defendant
~:~: ~fo11~ka v. Eli Lilly and Company, Case No. 3AN-06-5630 Cry

002010

REQUEST FOR PRODUCTION No.2. Produce any and all documents relating to,

referring to or embodying any communications between Lilly or any employee or

representative of Lilly and any employee or representative of any public payer in Alaska

other than Alaska's Medicaid program regarding the efficacy, benefits, risks or costs

associated with the use ofZyprexa from October 1996 to the present.

REsPONSE:

regarding the efficacy, benefits, risks or costs associated with the use of Zyprexa from

representative of Lilly and any employee or representative of Alaska's Medicaid program

referring to or embodying any communications between Lilly or any employee or

those to whom the document was addressed or distributed.

E. "Identify" with regard to documents means to state the title or =e of the

document, the date prepared, identify the author and all who assisted in its preparation,

identify those who have possession, custody or control of the document, and identify

LA'WOP'FICES
~~YA

S~-..

"Lsn=
P'M""Pl.OOO

~AJ(.99)(l1

nt:901.272.JHI
F.u.:901.27,u1l19



REsPOI'SE:

RESPONSE:

regarding the use ofZyprexa.

EXHIBIT~

PAGE~ OF -!:i=.-o02-......0 +-IIf----

Plaintiff's First Requests for Production to Defendant
~~~: ~~1/~ka Y. Eli Lilly and Company, Case No. 3AN-Qt>-S630 CIV

REOUEST FOR PRODUCTION No.4. Produce any and all documents relating to,

presentations, audiotapes, videotapes, CDs and DVDs.

limited to any and all ...mails, letters, reprints, brochures, powerpoint or computer

the efficacy, benefits, risks or costs associated with the use of Zyprexa, including but not

healthcare providers in Alaska from October 1996 to the present relating or referring to

refening to or embodying any communications between LiIly's sales representatives and

therapeutics list, or preferred drug list in Alaska from October 1996 to the present

REOUEST FOR PRODUCTION No.3. Produce any and all documents relating lo,

referring to or embodying any communications between Lilly or any employee or

representative of Lilly and any member of any committee, group or other authority which

detennines what prescription drugs may be on any fonnulary or pharmaceutical and

U.WOF'FIC'E.S
~Oltl.oViSlCYa.

s....,"'OD.S
5OOL""'"
",,'",,'''''''AIiOfOlAlJE,AK99SOI

nt.:907.172.3HI
?AX:907..1lUlII9



REsPONSE:

REsPONSE:

REsPONSE:

EXHIBIT~

PAGE---.!:t. OF-±.

REOUEST FOR PRODUCTtON No.8. Produce color copy samples of any and all

REOUEST FOR PRODUCTION NO.9. Produce any and all documents relating to,

_____ 002Q,~12__

Plaintiff's First Requests for Production 10 Defendant
~~~: to1~ka ..... Eli Lilly and COmpa11y, Case No. 3AN..Q6·S630 ClY

with the use of Zyprexa from October 1996 to the present.

legislative branch of government regarding the efficacy, benefits, risks or costs associated

representative of Lilly and any employee or representative of Alaska's executive or

referring to or embodying any communications between Lilly or any employee or

States between October 1996 to the present.

advertisements for Zyprexa which appeared in medical journals published in the United

REOUEST FOR PRODUCTION No.7. Produce an electronic, searcbable database

copy of all call noteS generated by any sales representative in Alaska between Octnber

1996 to the"present which relate or refer to Zyprexa.

u.wOFFtCES
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December 5, 2007

Kevin R. walters

Page 1

:No. 3AN-06-05630

- --Uo02Q,+I-d-J--

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT U
PAGE_I_ OF ..1s:L-

GOLKOW TECHNOLOGIES, INC.

One Liberty Place, 51st Floor

Philadelphia, Pennsylvania 19103

877.370.3377

IN THE SUPERIOR COURT

OF THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

vs.

ELI LILLY AND COMPANY,

Defendant.

Videotaped Deposition of

KEVIN R. WALTERS held in the law offices

of Pepper Hamilton, LLP, One Logan Square,

philadelphia, Pennsylvania 19103,

beginning at approximately 9:11 a.m.,

before Ann V. Kaufmann, a Registered

Professional Reporter, Certified

Realtime Reporter, Approved Reporter of

the U.S. District Court, and a Notary

Public.

STATE OF ALASKA,
plaintiff ,



Kevin R. walters

8 someone present from State Government

23 the customers you met with typically

24 were Medicaid Department officials.

page 84

You told me earlier that

Again, 1 1 m not sure what

Okay. So over the course

Yes.

Okay. Frequently is there

No.

correct.

It is. Okay. And at those

Q.

A.

A.

Q.

Q.

A.

A.

Q.

- -.11.0li.(O201 '+-', _

Golkow Technologles, Inc. - 1.877.370.DEPS

EXHIBIT~
PAGE.,20F ...!12....

Affairs?

6

7

1

2

22

Alaska State Action Team meetings is

4 there always someone present from State

5 Government Affairs?

19 the author was referring to in these

20 categories. And to answer your

21 question, no.

18

11

12 of five years at no Alaska State Action

13 Team meeting did a member of State

14 Government Affairs ever explain to you

15 that you were the primary contact for

16 any of these categories or what any of

17 these categories were?

10



Kevin R. walters

page 85

16 BY MR. MARCUM:

15 misstates testimony.

18 concerns were present?

0020~ 5

Okay. Well, customers

I don't understand the

In your customers what

MR. BRENNER: Objection,

No.

Okay. And your primary

prescribers. And CMHCs.

And corrections.

prescribers.

correct.

Okay. Physicians?

Q.

A.

Q.

A.

Q.

A. correct.

A.

Q.

A.

Q.

A.

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT 0
____ PAGE.....2... OF (P

21

20 question.

19

22 typically have questions about a product

23 you may be dealing with them on;

24 correct?

8 primary customers?

Q. And corrections

7 facilities. Those four were your

17

5

4

14

3

13

2

11 role was ensuring open access for

12 zyprexa in Medicaid?

1

10



page 86

1
MR. BRENNER: Objection,

2 lacks foundation.

Golkow Technologies, Inc. - 1.877.370.DEPS

16 fall to others within our company.

EXHIBIT .-S:.L
PAGE--±' OF~002016

What others in your company

That responsibility would

I never talked product with

Of zyprexa. we'll get

costs?

your customers were

A. Sales.

Q. Okay. Anyone else?

A. Not to my knowledge.

Q. Okay.

A. Outcome liaisons.

Q.

A.

A.

Q.

A.

Q.

my customers.

Q. Never discussed zyprexa

with any of your customers?

A. NO.

Q. Okay. Who discussed

zyprexa with your customers?

specific.

17

8

23

24

22

18 would have responsibility for discussing

19 zyprexa with customers in Alaska?

20

21

15

6

5

14

13

4 concerned about cost, weren't they?

12

3

11

10



Kevin R. walterS

Page 90

24 did any formulary presentations on a

16 discussed any Lilly product with your

21 presentations to Alaska's P&T Committee?

002017

You did not, okay. Never

No.

okay. Did you do

I did not discuss product

okay. So you never

__ among other

okay.

Yes --

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Golkow Technologies, Inc. - 1.877.370.DEP5

EXHIBIT c.,
PAGE 5 OF l

23

22

20

19 with my customers.

17 customers?

9 liaison for Alaska until 2007 when he

18

15

14 responsibilities.

13

12

11

1 A. Yes.

Q. Okay. And when did - - is
2

3 Jeff Hill still with the company?

4 A. He is not.

5 Q. Okay. When did he leave

6 Eli Lilly?

7 A. 2007.

Q. Okay. Was he outcomes

10 left?



Kevin R. walters

page 91

1 Lilly product?

2

3

A.

Q.

No.

And would that have been

21 the record for a second.

16 at a P&T public meeting, yes.

5 liaison?

THE VIDEOGRAPHER: We're

MR. MARCUM: Let's go off

Uh-huh.

okay. Excuse me for one

It would be the primary

We could start there, yeah,

Are you referring to a P&T

Okay. Who else could it

_____----l.!O 020~ISu...-_

A.

Q.

A.

Q.

A.

Q.

A. It could have been.

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT C/
PAGE-k.. OF..J:z-.-

22

9

20

7

19

18 second.

8 have been the responsibility of?

17

23 going off the record. The time is

24 10:48 a.m.

15 role of an outcomes liaison to present

14

4 the responsibility of an outcomes

13 Pharmacy & Therapeutics.

12

11 not sure what --

10 committee meeting, public meeting? I'm



THIRD JUDICIAL DISTRICT AT ANCHORAGE

confidential - Nathaniel Ray Miles

Page 1

IN T.~E SUPERIOR COURT FOR THE STATE OF ALASKA

x

Golkow Technologies, Inc 1 877 3. - . . 70. DEPS

Reported by: Dana C. Ryan, RPR, CRR

confidential Videotaped Deposition of

EXHIBIT~
PAGE_I_ OF ..3-

3AN_06-5630CIV

case No.:

x

___..J..JOLUO 20 I9-,---

washington, D.C.

Wednesday, November 14, 2007

9:06 a.m.

1 - 296

NATHANIEL RAY MILES

pages:

-------

Plaintiff,

Defendant.

ELI LILLY AND COMPANY,

vs.

STATE OF ALASKA,



confidential - Nathaniel Ray Miles

page 217

1 PHDAE --

2 A Yeah.

Q __ public health

division

21 communicated with?

24 groups would communicate with -- if, for

16 communicated with?

executive. You can --

he communicated with?

account

account

Okay. Who among these

Okay. Sales force

Docs -- doctors and --

With the coalitions, the

Okay. Ally specialists

Officials?

Uh-huh, the department

The department

Division --

Q

Q

A

A

Q

Q

A

A

Q

Q executive --

A

A

Q

A

Technolog~es, Inc. - 1.877.370.DEPS
EXHIBIT b

__.0 02020 PAGE2-0F -3....

Golkow

7

6

9

5

22

23

20

19 cetera.

17

18 the advocacy groups, the coalitions, et

15

13

14 officials and

12

11

10



confidential - Nathaniel Ray Miles

page 218

6 OL, the outcomes liaison, to

5 like that it -- we -- they'd bring in the

1 example, in Alaska -- well, in Alaska I

2 believe there was a drug utilization

EXHIBIT -...l2..
PAGE-.3.... OF l__-=--00,,-,"2021

Okay.

MR. ROGOFF: Are we

Okay.

__ do the -- to do the

Uh-huh. Usually in a case

reps talk to some of the DUR

members, but most of the time

THE WITNESS: Oh, yeah.

With members -- to do the

MR. ROGOFF: Oh.

presentation, itls usually the

outcomes liaison. The sales

DUR board.

communicates with members of the

MR. MARCUM: I'm just

talking in general about who

talking, Mr. Markum, about a

presentation to a DUR board?

Q

A

Q

A

Golkow Technologies, Inc. - 1.877.370.DEPS

presentation.

8

7

24

23

22

4

21

20

19

3 review board?

16

17

18

15

14

13

12

11

10



vs.

Plaintiff.

EXHIBIT .£
- PAGE_'_ OF lit, -

30(b) (6) STATE OF ALASKA
9/19/ 07

._-- 002022

Defendant.

Wednesday. september 19. 2007
9,30 a.m.

volume II

VIDEOTAPED 30(b) (6) DEPOSITION OF
STATE OF ALASKA

DESIGNEE, DAVID CAMPANA

Taken by Counsel for Defendant
at

Lane powell. LLC
301 West Northern Lights Boulevard. Suite 301

Anchorage. Alaska

page 165

IN THE SUPERIOR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

Golkow Technologies Inc - 1 877 3• . . . 70.DEPS

ELI LILLY AND COMPANY.

STATE OF ALASKA.

Case No. 3AN-06-05630

STATE OF ALASKA v. ELI LILLY



14 A. Correct.

Page 265

STATE OF ALASKA
9/19/0730 (b) (6)

And as we have discussed, you have not reviewed

Correct.

Q.

A.

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT~
PAGE-<2!::.. OF Jk.-

Q. Another way that you described that the state

Zyprexa or any of the other anti-psychotics for the PDL,

correct?

Q. And, again, as you said before lunch, becoming

non-preferred wouldn't stop any prescriber from

prescribing the medication, it would just mean that the

prescriber has to explain the medical necessity?

could address safety issues with the medication is to

24

23

25

22

18

19

20

21

15 Q. And -- or the outcome could be that all the

16 atypicals are preferred?

17 A. Sure.

9 review the medication for the PDL, correct?

6 A. correct.

5 have a counterpart to work on medication issues?

13 non-preferred, correct?

12 be that the medication is put on -- is treated as

3 Dr. porter's tenure, he worked with you on some

4 medication issues, and, after his departure, you didn't

11 Q. And the outcome of a review for that reason could

2 Q. If I'm understanding you correctly. during
1 hormone and Clozapine.

10 A. correct.

STATE OF ALASKA v. ELI LILLY



12 Health counterpart?

20 be very precise about my question here. There came a

Page 266

STATE OF ALASKA
9/19/07

30 (bl (6)

00202 .....11 _

Why didn't you review zyprexa after you learned

The typical or atypical anti-psychotics have not

Golkow Technologies. Inc. - 1.877.370.DEPS

EXHIBIT S
PAGE~OF (e,

Q.

A.

relationship to diabetes?

A. We did review it as far as under the drug

the information you have described about zyprexa's

been reviewed for the preferred drug list.

24 Q. And you interpreted that information to be

25 communicating that zyprexa actually caused diabetes?

7 utilization review program.

S Q. why didn1t you review it for the PDL?

A. We didn't take over that class or didn't review

21 point in time when you had gathered information about

22 Zyprexa's relationship to diabetes, correct?

23 A. correct.

5

6

19 Q. SO was that resource issue the reason? I want to

18 one more hoop to that whole overrun entity?

4

17 take care of those patients, so why do we want to add

2

16 over-abundance of patients and small infrastructure to

15 pressure here due to low funding and due to

13 A. Correct. And as reasons I had previously stated,

14 and also the mental health community is under terrific

10 that therapeutic class in the preferred drug list.

11 Q. And that was the decision of you and your First

STATE OF ALASKA v. ELI LILLY



9 drug companies?

16 Q. Itls your lawsuit.

17 A. I have -- I remember that I met with a person

EXHIBIT~

PAGE.Jf:- OF -l!.L.

Page 290

STATE OF ALASKA
9/19/07

don't remember what

30 (b) (6)

_----"-0.....01.-2025 _. _

To my knowledge, he is the only one that I have

Is Kevin walters the only Lilly employee who you

A.

Q.

Golkow Technolog~es. Inc. - 1.877.370.DEPS

discussed that with. I have met with another

have met with, who you have discussed Zyprexa with?

from the diabetic drug section.

22

23

24

25

18

19 her name was. And then I have met with Kevin Walters.

20 And I have met with Kevin Walters quite a bit

21 because he works with us on the CNS contract.

could know that.

7 Q. Is it a fairly regular part of your work as

pharmacy program manager to meet with representatives of

1 Q. I mean what I'm trying to ascertain is whether

2 there were people like Bob Labbe or owayne peeples or

the commissioners that also met with Lilly.

4 A. As far as whether Bob Labbe or the commissioner

have met with Eli Lilly, I don't know. There is nO way

13 Q. Who from Eli Lilly have you met with? I want to

14 cover this whole time period as best you can.

15 A. From 1996?

12 representative, a provider, or a recipient.

10 A. Yes. I keep my door open for anyone who wants to

11 come and see me, whether it be a pharmaceutical

STATE OF ALASKA v. ELI LILLY



14 of that nature?

representative about zyprexa?

EXHIBIT £
PAGE~ OF ..1k..

page 291

STATE OF ALASKA
9/19/07

30 (b) (6)

--+1-01Q20-21-+6;......---

when was the first -- I mean estimate for me sort

Q. You have no memory that we could test in this

Golkow Technologies, Inc. - 1.877.370.DEPS

Q.

A. I donlt know.

Q. There is no documentation that would assist me?

A. There is no documentation that would assist you

in that.

21

22

23

24

25

representative out of salt Lake. and our discussions

2 were on the CNS product rather than the zyprexa.

4 of the time period in which you have been interacting

7 Kevin Walters.

Q. Prior to 2003, you had not met with any Lilly

5 with Kevin walters by years.

6 A. I believe 2003 is the first time I had met with

16 really remember anything, you know, in particular.

17 Q. If I was trying to find out everything that you

18 have communicated with Lilly about zyprexa, other than

19 your interactions with Kevin Walters, how would I go

20 about finding that out?

15 A. I'm sure I got promotional material, and I donlt

12 regarding zyprexa? I mean, telephone conversations,

13 letters, any promotional material sent to you, anything

10 A. I don't recall.

11 Q. Did you have any other communications with Lilly

STATE OF ALASKA v. ELI LILLY



STATE OF ALASKA v. ELI LILLY 30 (b) (6) STATE OF ALASKA
9/19/07

14 criteria set. As far as what I remember, we did

15 determine that it would be a good idea to go ahead and

Page 335

anti-psychotic users?

A. That's my understanding of what we did here.

Q. And what precipitated the committee reviewing

this issue and running these reports at this time in

run that showed diabetic medication use among

5

6

4

1

late 2004?

A. I don't remember exactly, although we do get a

list of items that we can run in our drug utilization

9 review, and it may have been an item that came up in the

11 Q. You always could run it, but you don't always run

12 it, do you?

13 A. well, we run based on what comes up in the

10 criteria set that we could run.

16 run the mental health drugs and look for diabetic use or

17 the diabetic issues coming up for mental health drugs.

18 Q. You don't know where that good idea came from?

19 A. I don't remember exactly where that came from.

20 Q. After this time. after this late fall 2004

21 period, has that report been run again by the state?

22 A. I don't remember us running that exact type of

23 report again.

002027

24 Q. Why not?

25 A. I don't remember.

Go1kow Technologies, Inc. - 1.877.370.DEPS
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INTERROGATOroES

State of Alaska since 1996, and for each plan:

b. state whether pharmacy benefits are offered for Zyprexa prescriptions;

Page 1 of2S

EXHIBIT -...E
PAGE_'_OF~

)
)
)
)
) Case No. 3AN-06-05630 CI
)
)
)
)
)

a. Slale whether pharmacy banefits are offered as part of the coverage;

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

PLAINTIFF'S FIRST AMENDED RESPONSES TO DEFENDANT'S
FIRST SET OF INTERROGATOroES

INTERROGATORY NO.1: Identify each Medicaid State Plan in effect for the

Pursuant to Rules 26(e)(2) and 33 of the Alaska Rules of Civil Procedure, Plaintiff

- -. 002 038

Plaintiff's firn A..niended Responses to Defendant's First Set of Intcrrogatorles'
Stare ofA./cuka v. Ell Lilly and Company (Case No. 3AN...o~S630 Civil)

and

discovery continues and as provided for by the applicable rules of procedure.

specifically 'reserves the right to further supplement and or amend these responses as

hereby amends it's Responses tn Defendant's First Set oflnterrogatories as follows. Plaintiff

Defandanl.

Plaintiff,

Ell LILLY AND COMPANY,

v.

STATE OF ALASKA,

F'ELDNAI'Ot.u.NsIcY......""'"
""L"""Foom<F""'"_AX

"""1'l!l.:SI01.211.:mI
F.u:.!illJ7.274.C1819



antipsychotic drug.

ANSWER: David Campana and Tom Porter, M.D.

Page 3 of25

EXiUBIT -...E:.
PAGE--...2:..0F~

There arena rules, regulations and/or restrictions on the prescription ofh.

a.

Plaintiff's First Amended Responses to Defendant's Fint Set of Intcrrogatories
Stare ofAlaska v. Eli Lilly and Company (Case No. 3AN-05.05630 Civil)

002039_

INTERROGATORY NO.5: Identify each employee ofAlaska that had supervisory

communicated with Lilly about Zyprexa since J996.

recipients, or any role in selecting drugs for the formulary and/or PDL, since 1996. For all

or management responsibility for any of the pharmacy benefits offered to Medicaid

any antipsychotic drug? If so, explain why.

~: Neither the PDL nor the formulary has ever been modified for any

are no atypical antipsychotics on the PDL.

INTERROGATORY NO.3: Did you ever modify the formulary and/or PDL for

INTERROGATORY NO.4: Identify the Alaska employees or representatives who

Zyprexa except the ge~eral requirement that the prescription he "medically necessary."

c. Other atypical antipsychotic medications are on the formulary but there

ANSWER: See response to Request for production No.3. The State has had a

formulary since approximately 1995. The State has had a PDL since approximately 2004.

The PDL does not include any atypical antipsychotic medications.

Zyprexa is on the formulary hut it is not on the PDL.

PEl...oIotANORlA."I5ICY
~t:. employees identified in response to this interrogatory, identify all documents they considered

~ regarding Zypn::xa.
"'01Ta:SlO'7.2'n.3m

PAX=901.274.0IU9



vs.

Defendant.

Plaintiff,

EXHIBIT~
PAGE-L OF ...k-------'Q02040

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

Taken at:
The Offices of Lane powell, LLC

301 West Northern Lights Boulevard, suite 301
Anchorage, Alaska

December 5, 2007
10:12 a.m.

page 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

VIDEOTAPED DEPOSITION OF THOMAS J. PORTER, M.D.

Reported by: Leslie J. Knisley
Shorthand Reporter

Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

STATE OF ALASKA,



19 the late 1960s.

Page 19

Have you done that?

EXHIBIT~
PAGE~OF~Og~

I was the medical officer and also saw

I have none.

Tell me what you did in your position as

Okay. And have you read carefully

(BY MR. ROTHSCHILD) Dr. porter. while

Okay. What paragraphs do you believe

what events alleged in those paragraphs do

Yes, sir.

A

A

o

A

o

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

o

A I have, sir.

o

training. I did this for two years, sir.

o And what was -- what did you do as the

you

24

25

we were off the record. I clarified my request to

you made on the record and asked you just to read

through the first 27 paragraphs of the complaint.

7 which contain the factual allegations.

5

21 patients in a general practice outpatient clinic,

22 making referrals to Seattle, my home hospital,

23 when necessary for additional or specialist

4

20

3

18 chief medical officer for the federal clinic in

17

16

15 you believe you have knowledge about?

1 beginning of this tape. I said that the time was

2 11:12; the time was actually 10:12 a.m.

13

14

12

11 through each of the paragraphs?

10



23 specific prescriptions of Zyprexa.

3 took your position as medical

20 on sort of an assumption as opposed to any

21 recollection of whether it did or didn't?

EXHIBIT ..£
PAGE---3.. OF -k..002042

Do you know when zyprexa launched?

No, sir, I don't.

That is correct, sir. I do not recall

But you're answering that question based

We had an open pharmacy. I would assume

Did the State reimburse the

No, sir.

Okay. Was it ever the case that

I don't recall.

Quite a few of them, yes, sir.

Did you ever meet with anybody from Eli

page 46

I think we met because we were friends.

Are these people you knew before you

A

Q

A

Q

A

Q

A

Northern L1ghts Realtime & Reporting, Inc
(907) 337-2221

Q

Q

A

Q

A

Lilly?

A

8

25

7

24

22

5

4

19

2

17 that Zyprexa was probably used and prescribed by

18 the psychiatrists or mental health people.

16

14 antipsychotic drug zyprexa during the time that

15 you were medical officer?

1

13

12

9 representatives from pharmaceutical companies

10 would actually come to your place of work while

11 you were medical officer at the State of Alaska?



17 frivolity.

19 class of drugs Zyprexa belongs to?

2 about zyprexa when it was launched?

"Old ll

1 1 m familiar with some. Thorazine, the

I believe it's an antipsychotic.

And do you have any familiarity with

That's all right. Do you know what

So the answer is no?

The answer is no. Yes, sir. Excuse my

zyprexa is not normally a pediatric

NO, sir, I did not.

Did you do anything to educate yourself

page 47

Did you do anything to educate yourself

A

EXHIBIT -4-r
.__-",0 a2043--.. PAGE-+ OF~

Q

A

Q

Q

A

A

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

Q

A I don't recall, sir.

A

Q

what other antipsychotic medications were

available during your tenure for the State of

Alaska?

informations to the old-people doctors.

about zyprexa at any time during your employment

for the State of Alaska?

25

24

22

23

4

3

21

20

18

1

15

16

14 being over 18.

13

11

12 drug, so I generally leave those sorts of

Q Have you done anything to keep yourself

9 current about literature regarding zyprexa since

10 you retired from the State of Alaska?



9 this morning?

4 morning at the predeposition hearing being

hyperglycemia and development of diabetes

6 mellitus.

19 From everything I've heard today,

20 we may be going down a blind passage, but is it

21 the case that in your capacity as an employee for

22 the State of Alaska you ever communicated with

23 Lilly about Zyprexa?

Page 53

MR. BIGGS: Objection; asked and

was cold about the side effects this

Sir, I do not remember. That was six

Fair enough. We asked the State of

I do not recall that I know that to be

(BY MR. ROTHSCHILD) And you don't know

----_uOuO.L2 044 EXHIBIT ---4.,..
PAGE---5::. OF~

A

Q

A

Q

A

Northern Llghts Realtime & Reporting, Inc
(907) 337-2221

years ago and spread over 13 years.

that to be true independent of what you were told
7

3

2 answered.

25

24

13 Alaska a written question early in the

14 litigation, which was asking them to identify the

15 Alaska employees or representatives who

16 communicated with Lilly about zyprexa since 1996.

17 And the answer we received was, David Campana and

18 Tom Porter.

12

11 true.

10



Page 54

8 with anybody at Eli Lilly about zyprexa?

A I do not remember, sir.

11 understanding you don't have any specific

12 recollections about any communications with

13 anybody from Eli Lilly about anything?

EXHIBIT~
PAGE-':z.... OF~_----"OwO 2045,---

You, as a general matter, received

That is correct.

Other

Okay. So -- and I just -- you know, I

Your question, no.

I've gotten literature about Cialis.

I'm not going to follow up on that.

Thank you, sir.

Okay. yOU don't have -- am I correct in

That is correct, yes, sir.

Q

A

Q

A

Q

A

Q

A

Northern Lights Realtime & Reporting. Inc
(907) 337-2221

Q

A

want to make sure I cover everything here.

You canlt remember any in-person or

verbal communications with anybody at Eli Lilly

about anything?

Q So __ and sitting here today. you have

no recollection of any specific communications

22

25

23

24

20

21

5

19

18

16

17

15

Q From what you've described to me, your

2 contacts with pharmaceutical companies, other

3 than to receive the package inserts, was as a

4 general matter very limited, correct?

14

10



vs.

Defendant.

plaintiff,

EXHIBIT ----':±....
PAGE---.L OF~002046

December 6, 2007
9:03 a.m.

VIDEOTAPED DEPOSITION OF JOEL GILBERTSON

Taken at:
The Offices of Lane powell, LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

Page 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

Reported by: Leslie J. Knisley
Shorthand Reporter

Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

STATE OF ALASKA,



page 26

9 may have been.

23 And then they lobbied the State in 2003 and 2004

EXHIBIT -..lL
PAGE---d.. OF -2....002047

What did they lobby you about?

They lobbied me in 2003 to not implement

Okay.

The two that I do remember are Sam Kito,

Do you remember the names of the

When did that happen?

I can only give you years. 2003, 2004

I remember two, but I may get one name

But I don't remember others that there

A

Q

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

Q

A

A

Q

A

Q

to have their drugs -- or mental health drugs

carved out from the States's preferred drug list.

say lime," I mean the State, not me personally.

wrong.

individuals that you interacted with?

7

25

24

5

22

20

21 a preferred drug list, and then during -- when I

3 and probably 2005, but I -- I know for certain

4 2003 and 2004.

19

1

2

12 who was an Alaska-based lobbyist for Eli Lilly,

13 who I don't remember any personal offices in

14 my __ meetings in my office, but I do know he was

15 lobbying and I would encounter him in the

16 legislature. And then Nate Miles, I believe was

17 his name, who was a regional lobbyist for Ely

18 Lilly.

11

10



claims in strict product liability for failure to warn and design defect, for violation of the

patients. Instead, the state seeks to recover for excess expenditures aJlegedly incurred by

.002048
EXHIBIT .:r::
PAGE_I_~

1-/0
RECEIVED
SEP 2 5 2007

LAM: POWEll. UC

DISCOVERY MASTER ORDER
State's First Motion to Compel

Lilly'. Motion to Compel
lilly's Motion for Commission for Subpoena

Dan A. Hensley
Attorney

Practice Limited to Mediation and Arbitration
1036 W. 22d Ave.

Ancho"ge, AK 99503
360-3177

dheosJey@gci.net

Sep!Wlber24,2007

The State bas not filed a class action and is not seeking damages for individual

B~wster Jamieson, Esq.
Lane, Powell, Spears, Lube"k;, LLP
301 W. Northern Lights Blvd.. Suite 301
AncIJor>ge, AK 99503

The State of Alaska seeks damages from Eli Lilly & Co. for harm

Eric Sanden
Feldman. Oriansky & Sanders
500 L Str<e~ Suite 400
AnchOf1lge, AK 99501

RE: State of Alaska v. Eli Lilly & Co., 3AN-ll6.{)5630 CI

allegedly caused by l.i1Jy·s Il'IaIkc:ting and we of the drug Zyprex8. The State asserts

negljgent misrepresentaLioo and fraud.

State's Unfair Trade Practices and Consumer Protection Act, and for negligence,



,

information from its database is unduly burdensome. Ully asserts that it must search

approximately 40,000 entries in the call note database, a task that rnA)' take 1300 hours.

The State disputes this assertion.

J do not have enough infonnation to determine how burdensome the search for

Alaska related Zyprexa call nOies will be. But Lilly's proposed solution to the issue

appears reasonable. UII)' proposes to produce 8 random sample of Zyprexa related call

notes and suggests that any pattern relevant to these proceedings should reveal itself

through that sample.

UHy shall produce a random sample of 4.000 Alaska call notes referencing

Zyprexa.

Int-l7, RFPI 10. Lilly withdrew its objection atara! argumenL

lot 112. GRANTED in part The Stale seeks financial information regarding

Lilly's worldwide revenue from Zyprua sales, cost of products sold, gross margin,

operating expeoses, other expenses and income before taxes. Lilly agrees to produce

publicly available iDfonnation regarding sales and revenue, but objects to engaging in

forensic accounting to calculate cost of products sold, gross margin, operating expenses

and pre-tax income. While the fTlCm detailed financial information may help the State

prove a motive for misrepresentation or corroborate the State's claim that Lilly's

llUlrlteting tactics resulted in increased sales, the publicly available infonnation offered by

Ully is relevant to the same issue. In light of the State's interest in efficient discovery to

maintain the Marcb 2008 trial date, Lilly'S objections to produce other than publicly

available infonnation are sustained. UIJ)' must produce publicly available worldwide

Zyprexa sales revenue responsive to this request.

11

0020_,.0 __ EXHIBIT~
---- ~ PAGE~OF L



r,

cxplain efforts made in that regard.

locating that infonnation in Ully's file database.

indicated that be would check but was not certain whether he had the capability of

EXHIBIT .:r:
PAGE-3... OF --l

I~

__-,,-002050

Lilly shall mak.e a diligent search for documents responsive (0 these requests and

produce those documents within 15 days. If unable to locate documcnts IJlly must

Int. 113. Granted in part. The State seeks information regarding Lilly's Alaska

Zyprex8 sales revenue, and irs gros!l margin and income before taxes. For the reasons

stated regarding Int. , 12, Ully must produce publicly available Alaska Zyprexa sales

Lilly sales representatives.. Those include conununications made by "tbougbtleaders"-

physicians or other consultants retained by Lilly to commWlicate about Zyprexa on

Int , 19 and 20. Lmy's 91n.lnJ.X17 letter is responsive to this request.

RFP 14. S and 6. GRANTED. The State seeks documents regarding

communications about Zyprexa from Ully to Alaska physicians other than those made by

discover.able and indicated that counsel had nol made a search for them. Counsel also

Ully's behalf. At oral argument Lilly counsel conceded that these documents lJUly be

revenue responsive to this request.

Inll S, IS, 16,17 and 18; RRFPI8,IS, 17,and 18. GRANTED in pari. Lilly

did not object to the discoverability of the information sought by these requests but

referred thc Sblle [0 the MDL collection to obtain that infonnation. The State asks that

Lilly at least designate the Batc3 JaDges for that information to ease the burden of

locating the document!l.
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TN TIrE SUPERIOR COURT FOR TIrE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

STATE OF ALASKA,

Plaintiff.

Case No. 3AN-06·5630 CIY

ELI LILLY AND COMPANY.

Defendant.

ELI LILLY AND COMPANY'S OBJECTIONS AND RESPONSES TO
PLAINTIFF'S FIRST REOUESTS FOR PRODUCTION TO OEFENDANT

Defendant Eli Lilly and Company ("Lilly) hereby serves the following

Objections and Responses to Plaintiffs First Requests for Production to Defendant.

PRELIMINARY STATEMENT

Lilly notes that there is a multi--district litigation captioned In re Zyprexa

ProduClS Liability Litigation, MOL 1596, pending in the Eastern District ofNew York

before the Honorable Jack Weinstein (the "MDL"). Lilly has produced approximately

twelve million pages of materials, with indices or objective coding, pursuant to the terms

or Case Management Order (CMO) No. 2.\ Consistent with the Court's direction and the

parties' intent in the MDL to conduct discovery as efficiently and expeditiously as

possible, Lilly's responses to the MOL document requests, together with documents

I The MOL Plaintiffs' Steering Comminee has acknowledged the comprehensiveness ofUlI)"s
document produclion in the MOL ~e The Plaintiffs' Steering Commiuec Memorandum Summarwng Ihe
Status and Local:ion of Information Obtained by the Comminee in 1bese MOL IS96 Proceedings, a copy
ofwhith is attached as Ellhibil A. In addition, Judge Weinstein has entered an Order staling, in pertinent
part, "In order to reduce transactional cosu and the burdens on slale courts, I have ruled that these materials
shall be made available free of charge to litigants in Slate cases." See Memorandum on Cooperation
Between Federal and Stal.eJudges, MOL IS96 (JBW), dated JanlUlt)' 18,2007, anached as Exhibit B.
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•
admissible evidence. The fact thai Lilly has answered all or part of any discovery request

is not intended as. and shall not be constnled to be, a waiver of any objection to any

request.

GENERAL OBJECTIONS

Lilly makes the following General Objections which are in addition to,

and incorporated within. each afthe Specific Responses set forth below:

I. Lilly objects to these discovery requests to the extent they seek

information and/or docwnenls which are neither relevant to the claims or defenses of any

party nor calculated to lead to the discovery of admissible evidence, including but not

limited to information about adverse events not at issue; cao<:em any Lilly product other

than Zyprexa; seek documents and informalion about events that took place after

prescribing physicians issued the Zyprexa prescriptions to Alaska's Medicaid recipients

that Plaintiff claims were the cause of the damages thal Plaintiff seeks in this matter or, in

any event, after September 1,2004; are not limited to contacts with physicians that

prescribed the Zyprexa prescriptions for Alaska's Medicaid recipients that Plaintiff

claims were the cause of the damages that it seeks in this matter; or seek information

concerning doses, formulations or products containing Zyprexa not used by Plaintiff's

Medicaid recipieDts.

2. Lil1y objetts to these discovery requests, both individually and as a

whole, on the ground that they are overly broad, bwdensome and oppressive.

Responding to these discovery requests as currently drafted would be unreasonably

difficult and expensive.

3. Lilly objects to these discovery requests on the ground that no

distinction is made between privileged and non·privilcged information, documents,

-4.
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costs associated with the use ofZyprexa" as vague and undefined. Lilly further objects to

these requests as overbroad. unduly burdensome, and premature, as Plaintiff has not

produced information sufficient to identify physicians ....:00 issued the prescriptions giving

rise to Plaintiffs claims in this lawsuit.

REQUEST FOR PRODUCTION NO.7: Produce an electronic, searchable database
cop)' of all call notes generated by any sales representative in Alaska between October
1996 to the present ",ruch relate or refer to Zyprexa.

RESPONSE: Lilly incorporates General Objection Nos. 1,2,4, S. 7,12,

13 and 16 as if sel forth fully herein. Lilly also objects to the phrase "generated by sales

representalives in A1~ka" as vague and undefined. Lilly further objects to these requests

as overbroad, Wlduly burdensome, and prematw"e, as Plaintiffhas not produced

infonnalion sufficient to identify physicians who issued the prescriptions giving rise to

Plaintiffs claims in this lawsuit.

REQUEST FOR PRODUCfION NO.8: Produce color copy samples of any and all
advertisements for Zyprexa whieh appeared in medical journals published in the United
States between October 1996 to the present.

RESPONSE: Lilly incorporates General Objection Nos. 1,2,7, 12, 13

and 16 as ifset forth fully herein. Lilly also objects to the term "slUllples" as vague and

undefined. Subject to and without waiving these objections, Lilly states that promotional

materials submitted to the FDA~ contained in the MOL collection, which Plaintiff may

access subjett to the entry ofan appropriate protective order.

REQ~ST FOR PR~DUcr[ONNO.9: Produce any and all docwnents relating to,
refemng to. or em~ymg any communications between Lilly or any employee or
representauve of Lilly and any employee or representative of Alaska's executive or
le~islativebranch of government regarding lhe efficacy, benefits, risks or costs associated
With the use ofZyprexa from October 1996 to the present.

RESPONSE: Lilly incorporates General Objection Nos. 1,2, 3, 4, 5, 6, 7,

12, 13 and 16 as if set forth fully herein. Lilly also objects to this request on relevance

-13-
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MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

STATE OF ALASKA v. ELI LILLY MOTION ARGUMENTS BEFORE DISCOVERY MASTER

9/11/2007

Page 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
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Suite 301

at
LANE POWELL

Northern Lights Boulevard
k~chorage, Alaska '

•

Pages 1 - 168
Tuesday, September II, 2007

11:00 A.M.
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PACIFIC RIM REPORTING 907-272-4383
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301 West

STATE OF ALASKA, )

)

plaintiff, )

)

vs.
)

)

ELI LILLY AND COMPANY, )

)

Defendant. )

)

Case No. 3AN-06-05630 CI



16 we've approximated that number to be about 40,000 of

17 these entries. And what we have proposed is a

10 actions as well. What you have here, then, is if

11 there was -- there is a mechanism that was set up to

EXHIBIT~
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page 86

MOTION ARGUMENTS BEFORE DISCOVERY MASTER

9/11/ 2007
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courtreportersalaska.com

A call note is not a verbatim record. It

similar system as to what we have utilized in other

fora which is sampling method to extract a certain

percentage of those, or to the extent that there are

doctors that they believe have been deceived, we can

identify those physicians and produce call notes for

those doctors so we can get at what is really going

on in that note.

MR. BOISE: In the MDL or state court

which a small number of them were Alaska-based call

notes, a couple of hundred. In addition, to the

extent that there were prescribers that prescribed

zyprexa and the claim is that diabetes was caused as

a result of that prescription, call notes involving

certain of those prescribers were also produced as

part of the litigation.

DISCOVERY MASTER: In the MOL.
8

9

4

5

2

3

24

25

23

22

18

19

20

21

12 do some form of sampling of the total database. Now,

13 what we've done in response to the plaintiff's

14 motion, the Staters motion, is say, "0kay. How many

15 of those call notes can we isolate to Alaska?1I And

STATE: OF ALASKA v. ELI LILLY



1 is a jotting used by sales representatives to jog

2 their memory in the short term. So it hardly

3 reflects the full nature of any communication, and to

get the full measure, certainly we would have to get

5 some information around that communication above and

beyond perhaps the call note.

what heard today for the first time,

S which I think is interesting, is the emphasis really

9 on Donna. And certainly the database is searchable,

10 and we could, for example, search and produce the

11 Alaska call notes that reference Donna or mushy

12 middle or things of that nature --

STATE OF ALASKA v. ELI LILLY
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MR. BOISE, Absolutely.

DISCOVERY MASTER, Do you object to

producing the call notes other than overbroad and

MR. SUGGS: It's not just Donna.

MR. BOISE, -- and produce those terms.

But if there is certain allegations that they're

making they want us to look for, extract and produce,

we are all for some reasoned approach.

Just so you get a fuller picture of mood,

thought and behavior -- and this really ties to the

database argument a little bit.

DISCOVERY MASTER, May I ask you a question

before you continue?22

23

24

25

21

14

13

15

16

17

18

19

20



9 the math for --

11 40,000 Alaskan?
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DISCOVERY MASTER, You have to look at them

MR. BOISE, Alaska call notes.

DISCOVERY MASTER, On Zyprexa?

MR. BOISE, Well, that could involve

DISCOVERY MASTER, And you say there are

MR. BOISE, The full data set? Yeah, the

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

MR. BOISE, Yes.

MR. SUGGS, Your Honor.

DISCOVERY MASTER, I don't want to

interrupt his argument. r'll let you respond when he

finishes.

MR. BOISE, Yeah, and, you know, there is a

lot of long discussion about, you know, how much

4

5 burden is in our history. And we have a long history

of producing call notes in the litigation. It's

about __ the review-and-produce time is about two

minutes per call note of review time. So you can do

1 burdensome? If you object to produce a random

2 sample? Or tell me why you're not willing to produce

3 them all.

24

25

18 individually?

19

20

21

22

23

17

15 Zyprexa. We have to look at them to see whether they

16 involve zyprexa.

12

13

14

10

STATE Of ALASKA v. ELI LILLY



18 a doctor writes "mood" down in a record or "mood II

19 somehow gets to a database, that that means it's

20 nonindicated, we would say that's exactly why we need

21 to look at medical record which would show the

22 elements of bipolar disorder.

1 discovery of physicians is going to take place

2 ultimately in this case. And certainly the extent

3 that Lilly would pursue any physician's deposition,

we would do what we have always done in the

underlying litigation, is produce the call notes that

6 associate with that physician. So those interactions

7 are part of the discovery record, that we take it on

a physician-by-physician basis. If there is more

reasoned way to get at this to meet the State's needs

10 short of 40,000, whether it's, you know, searching

11 certain terms or not, we're willing to discuss that.

12 We just have not had the opportunity to discuss

13 whether anything short of this is even of interest.

14 Just so the allegation doesn't go unsaid.

15 I know we're not trying the case before you today.

16 Bipolar disorder for which Zyprexa is indicated is a

17 mood disorder. So when the plaintiffs claim that if

Page 89
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9/11/2007
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You know, it's a new disorder, and that's

exactly what the Donna profile, to use the example,

is going to. There is certainly a profile consistent

23

24

25

STATE OF ALASKA v. ELI LILLY



21 One issue where there has been extensive

22 discovery, are there resources that are available to

23 sales representatives. There is a database, which

8 list of individuals to the State to take that off the

table, as well.

10 As far as -- now, going forward in trying

11 to collect all the files of all the people that ever

12 worked in Alaska, we would suggest that that is

or

Page 90
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KM, which is the resource guide for which sales reps

Mr. Suggs knows well, called Knowledge Management,

with bipolar disorder.
So we're willing to, on call notes, produce

a subset, a reasonable subset, come up with some

accommodation with the State to meet their needs.

As far as identifying the actual reps, we

would be willing to extract from the call note

7 database the reps that worked in Alaska and get that

5

2

24

25

13 unnecessary for a number of reasons.

14 The primary reason is -- again referring to

15 a database production that Lilly has made in the

16 underlying litigation that the State has access to.

17 Mr. Suggs is pulling documents to show Your

18 Honor today in many scores, which is highlighting

19 the fact they've had discovery on many of these

20 issues.

STATE OF ALM3KA v. ELI LILLY



14 do whole-cloth "go and collect from the field

15 information that's already been produced from the

16 source It we think is inappropriate, and we think there

17 are better ways to get at the call note database than

18 what has been suggested.

EXHIBIT -.L
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MR. SUGGS, As part of our unfair trade

_002060

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

2

1 can pull information to utilize in the field.

They have that centralized database and

data source, and to go out and then to try to collect

4 the pieces for a rep where they have the source from

5 which they pull the information is duplicative and,

6 you know, has largely been rejected in litigation as

7 such.

a So if there is a rep of interest, again,

what we've done in the litigation is say, lIHere t s a

10 rep we're really interested in. Let's talk about it.

11 Let's see if their file is pertinent to the

12 allegations that are made. n And we in certain

13 circumstances certainly produced those files. But to

19

20 practices claim, we're entitled to try and establish

21 the communications that they had with all physicians

22 in the state, not just particular physicians.

23 This call note database, they can sort this

24 by state. So they can pullout all the Alaska with

25 the click of a button, just like I did right there.

STATE OF ALASKA v. ELI LILLY



1. INTRODUCTION

marketing of Zyprexe. On February 8, 2007, the State served its fust sets of

inherent risk! of Zypreu and Lilly's fraud, misrepresentation and deception in the

EXHIBIT I.-
PAGEL-oFI

Page lorIS

002061

)
)
)
)
) Case No. 3AN-Q6-05630 CI
)
)
)
)
)

Plaintiff,

Defendant.

IN TIlE SUPERIOR COURT FOR TIlE STATE OF ALASKA

THIRD ruDIC1AL DrSTRICT AT ANCHORAGE

RECEIVED

JUL P ZOOI
I.ANl!PoWai.u.o

v.

STATE OF ALASKA,

ELl LILLY AND COMPANY,

This case involves Lilly's conduct related to the prescription drug Zyprexa. The

State has brought various claims for relief against Lilly in connection with the 'use of

Zyprexa in Alaska's Medicaid program, the most pertin~t of which fo~ the purposes of

this motion include Lilly's failure to warn physicians and paycrrs like the State of the

MEMORANDUM IN SUPPORT
OF PLAlNTIFF'S MOTION TO COMPEL DISCOVERY

Interrogatories and Requests for Production on Lilly whicb, for the most part, focused on

Lilly's mark.eting of Zyprexa for use by Medicaid programs generally; Lilly's marketing

and commurucations regarding the use of Zyprexa within Alaska; its conununications

with national organizations in positions to influence' the use of Zyprexa in Alaska; and

MemonndUltl in Support ofPlaialitf'. Modon 10 Compel Discovc:zy .
Slak ofAlaska .v. EU LiJ/y cr.d Compctry (Cue No. 3AN.()6.(1S630 Civ)

IUl.loWilO1~T

.SMIDIlU
"Lmm
""'""""".-.Al<....,

T'JI.:\101.tn.1U*
P.ucto1.n4.DaI9

---------_.



general objections as those indicated previously, and further responded by stating the

Zyprexa were misleading or false in other respects.

The State bas requested lhe identities of Lilly's sales representatives in Alaska

EXHIBIT 1-

PAGE-<6.. OF "

. Paee 7 ofiS

o~-

Memorandum ill Support ofPlalntltrs Motion to Compel Discovery
Slate ofAwkD II. Eli LJIIy Dna ComptJlly (Cue No. 3ANo06.oS6)() Civ)

6 The ?roc~s of making sales presentations to pbysicians is often referred to in the
~~c:.~eaJ industry as "detailing" and sales representatives are often referred to III

contain contemporaneous evidence of what Lilly's sales force told prescribing physicians

about Zyprexa.6 That evidence is clearly relevant to the State's failure to warn, fraud and

unfair trade practice claims. Lilly has responded by incorpora~g essentially the same

S Doe v. Alaska Superior Court. 17lird Judicial DEs!. nIP .2d 611 620·21 (Alaska
1986). • •

from October 1996 to tbe present and a database of "caU notes" generated by those sales

B. Interrogatory No.4 and correspondlne Request for ProductioD No.7.

representatives. The electronic database of call notes consist ofbrief reports generated by

sales representatives shortly after they make sales presentations to physicians and thus

demonstrate, among other things, Lilly's knowledge of Zyprexa's risks, that Lilly did Dot

communicate those risks adequately to others, and that Lilly's communications regarding

at Dial and relevancy for purposes of discovery an: two different matters," and relevancy

for purposes of discovery is "to be consuued liberally:'"

Under these guidcpcst3', the State'S n:quests seck information that is clearly

relevant to the subject matter of the action and to its claims and Lilly's defenses in this

action. The Stale has asserted common law and staNtory claims which require it to

t'lLDWo\NOaLA."I1iln."""'"..,"""............
...-.""0"Tll.:llC'7.2n.nH
P,u:tI07.11UIIl.ll



electronic call notes database contains a "field" of data indicating the state in which the

Zyprexa, and should be compelled to produce all such infonnation. In addition, the

EXHIBIT l
PAGE.....2....~
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002063

Mcmo...ndum in Suppon orPlalnli.t!'s Motion 10 Compel Discovery
Slak ofAlaJktz v. Eft UUy alld Company (Cue No, 3AN~6-oS630 Civ)

ph~ician lives and thus Lilly~ easily reLrieve all of the caU notts relating specifically

to conununications with Alaska physicians regarding Zyprcxa, This infonnation is

relevant and admissible evidence of lilly's knowledge, conununications and conduct

related to Zyprexa.

prescribing physicians does not afford the State full discovery of relevant and admissible

evidence of Lilly's communications and conduct regarding Zyprexa, Moreover, ,Lilly

clearly bas infonnation regarding which physicians it detailed in Alaska regarding

Alask! physician fails within the ambit of such a violation. even if thc physician did not

ultimately write 8 Zyprcxa prescription. Thus, limiting thc State's discovery to actual

Act without regard to any subsequCrtt injury. Misleading and improper detailing of any

resulted in injury to anyone and include misleading conduct by Lilly which violated thc

Pl'8ctice and Consumer Protection (UTPA) claims il'C not limited to prescriptions which

request is premature: because the State has not identified the specific physicians who

prescribed Zyprcxa which resulted in injUJ)' forwhic:h the State is claiming damages.

However, the State's ~est cannot be conditioncd upon or limited by its

identification of specific prescribing physicians in Alaska. The Stalc's Unfair Trade

~WAHO&v.1alt'
.. SAIIDIU"",rna<
""""""...~ .."",Tm,.:lla7.J72,JSll

PAX,fI07.27U;.19



the State's claims.

D. interrogatory Nos. 12 and 13.
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Memorandum in Support of Plaintiffl Motion to Compel Dilcovcry
S~teofAlask4 v. Eli Wry and COmp:211)' (Cue No. lAN..Q6-oS630 Civ)

C. Interrogatory No.1 and corrcspondine: Requelt for Production No. 10.

sales of Zyprexa both globally and in Alaska. Again, Lilly has incorporated a number of

its general objections (12 of them) and only specifically objected that the information

sought is unduly burdensome, overly broad and irrelevant to any claims for relief in the

litigation. However, Lilly has failed to define its burden in relation to producing this

information.

The State has requested specific financiallnfonnation on an annual basis related to

The State has requested the id:ntities of those responsible fO.f developing and

directly resulted in those increased expenditures. Such infonnatiop is clearly relevant to

are that Lilly's misconduct resulted in increased Medicaid e~enditures and these

requests seek information and documents related to marketing programs that may have

central to the State's claims. The CNX of the State's common law and statutory claims

irrelevant As stated above, this is simply incorrect. Lilly's activities and

communications aimed at access by or promotion for the State's Medicaid population are

as,enioo that the State is only entitled to discovery of Lilly's conduct directed

implemeotiog marketing programs to support access to Medicaid recipients and any

documents regarding the same. Lilly's specific objection is again based on its improper

specifically to physicians, thereby rendering any other activities or communications

f'!ItaCAI'I~T

.S.urOW
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Page IOoflS
Memorandum in suppon of Plaintiff'. Motion to Compel DiJcovc:ry
Sfale ofA/CUM Y. Eli Wly alta Company (Cu~ No. 3A}/..(l6-oS630 Civ)

mis~epresentation and unfair trade practices. The State believes that Lilly's conduct in

this case was motivated by fi~ancial gain and the information requested is clear evidence

• See Chubb Inlegrated SeMI. SyJ. Ltd. \I. Nat 'I Bank of Washinglon, 103 F.R,D. 52,
60-61 (D.D.C. 1984) ("An objection .must show specifically how an interrogatory is
ovc:r1y broad, burdensome, or oppressIve, by submitting affidavits or offering evidence
which reveals the nature of the burden.").

.' Superior Film ofAmerica, 1ft{;. v. VeB Films, Im;., 219 F.R.D. 649, 651 (0, Kan.
2004).

of this motivation. FultheT, to the extent the requested information sbows increasing

financial gains after certain promotionai conduct complained of by the State was

relevant to eStablish Lilly's· slate of mind and motive to engage in mud,

to the subject matter of this action. Evidence of Lilly's sales and profits for Zyprexa is

that the request is unduly burdensome is specious. Moreover, the infonnation is relevant

Lilly is a publicly traded company, and is therefore required to maintain and

periodically report similar information to that requested by the State. Thus, any claim

partY or its attorney.'

A partY res~ting discovery on grounds the discovery is overly broad or

burdensome IIlust set forth facts "demonstrating that the time and expense involved in

responding to discovery is unduly burdensome," thus imposing an obligation on the party

"to provide sufficient detail in tc:rms of time, money and procedure required to produce

the requested documents.'" This showing requires more than the mere assertion of !.he

Fa.DMAxO.~T
& ..........

"".""".....ml'Um""""""",,,,
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disclosed in a manner that, without revealing the information itself privileged or

related thereto. Lilly resists.disclosure by invoking 14 of its general.objections. Lilly

EXHIBIT L-
PAGE~OF ---.f.:2...002055

26(b)(5), Alaska R. Civ. P., requires a party withholding inf~rmation it claims is

• See Plate v'. State. 925 P.2d 1057, 1066 ("The party asserting the privilege bears
the burden ofpravmg that the contested communication is protected by the privilege.'').

Me:morandu..n lD support ofrlaintiff'1 Motion to Compel Dbcovcry
Slaleo!AflUM'l'. Eli l.il1}l ar.d Company (Cue No. 3AN-<l6-0S630 Civ) Page 11 orIS

protected, will enable other parties to aSsess the applicability of the privilege or

protection." It is Lilly's burden to establish its entitlement to either form or-protection'

from disclosure.9 Lilly has supplied no information in its responses fulfilling the burden

imposed on it by Rule 26(b)(5) or demonstrating the applicability of the attomey-c~ient

privilege or work product doctrine to the documents withheld in discovery.

privileged or subject to protection as work product to "~ake the claim expressly" and

"describe the nature of the documents, communications, or tQings not produced or

also asserts claims of llttomey·c1ient privilege and work product protection, yet fails to

demonstrate how ~ither concept applies to the particular information sought. Rule

representatives and any corresponding witness statements, testimony or· other documents

The State has requested the identification of any civil or criminal investigations or

actions involving Lilly and Zyprexa and the identities of involved Lilly employees or

implemented. it is clear evidence of the result of the conduct. Lilly should be required to

produce the requested information.

E. Inter-fogatory Nos. 19 and 20 and corrupondine: Request for

Production Nos; 19 and 20.

PlU\MJ.loIOll.Af(l1I:T
<lS4J;DP.lI
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The State's second motion to compel seeks discovery of information related to a

combination ofZyprex.a and Prozac. The letter refers 10 a study or research submitted by

EXHIBIT~
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DISCOVERY MASTER ORDER
STATE'S SECOND MOTION TO COMPEL

Dan A. Hensley
Anomey

Practice Umited to Mediation and Arbitration
1036 W. 22d Ave.

Anchorage, AK 99503
:l6G-3177

dbensley@gci.nct

For the reasons stated below, the. State's Second Motion to Compel is

September 17.=

Brewster Jamieson, Esq.
Lane. Powen, Spears. Luberski. LLP
301 W. Northern Lights Blvd.• Suite 301
Anchorage, AK 99503

Eric Sanders
Feldman. Orlansky & Sande"
500 L StRlet, Suite 400
Ancborage. AK 99501

RE: SIS" of Alaska v, Eli Ully & Co" 3AN-06-0S630 Cl

GRANTED.

March 28. 2007 letter from the FDA to Lilly regarding 8 drug called Symbya;\. a

UUy and expresses coocem that information known to Lilly about weight gain,

hyperglycemia, and hyperlipidemia associated with the drug was not included in Ully's

proposed warnings. The state seeks information regarding the studies and

communications between Lilly and the FDA regarding the March 28 Icuer.



Symbyu.

the studies were based on information available earlier. Finally, because the request

EXHIBIT ---L1Ll..
PAGE-d... OF -3...002068

symptoms. Although Lilly presented the studies to the FDA in 2006. it is possible that

The FDA letter expresses the same concerns nised by the State in this litigation -

I find that the discovery seeks information that may lead to the relevant evidence.

should not be required to disclose information regarding Prozac. the other drug in

whether Zyprexa (alollc or in combination) creates an increased risk o( diabetes

Lilly clairn.s that information sought by the State is irrelevant because: it was

developed in 2006 or later and the State's claims are based on conduct preceding 2006.

Ully ,Iso argues that eveD if the information is relevant, the court should impose a

discovery cutoff date similar to that imposed by the MOL (2004) because with a

medicine on the market, new informatioo is developed daily. Finally, Ully claims that it

focuses on a discrete issue. allowing this discovery will not automatically OpeD Lilly up

to ongoing discovery of information generated at later times.

UJly shall answer the State's Interrogatories 1-9 within 10 days. Ully shall

produce the documents requested by the State's RFP Nos. 1-6 within IS days.

To the enent that information responsive to these discovery requests is contained

in the MOL discovery collection, Ully's counsel shall identify a specific means of

locatiDg the information, or if unable to locate i~ explaio why counsel believes it is there

and what efforts wen: made to locate it.

Lilly is not required to produce information regarding Prozac, if it is possible to

segregate that information from the discovery.



L
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D~fendant Eli Lilly and Company ("Lilly" or "Defendant") hereby answers and

objects to Plaintiff's First Interrogatories to Defendant (''Request'' or "Interrogatories?') as

follows:

I The MDL Plaintiffs' Steering Committee has acknowledged the comprehensiveness of Lilly's

g~~~~:~~~~~f,~~t ti~B::~:;: ~~~l:B~ogi~~~~~ ~i~~L~a~~fC~~~~~~~
to Stay Settlement of Any MDL Cases Pending Hearing of These Motions and in Support of 1he
Motion to Lift the Stay on Discovery, B copy ofwhicb is attached as Exhibit A. Further elaboration
is provided by The Plaintiffs' Steering Committee Memorandum Summarizing the Status and
Location of Information Ob!ainad by the Committee in The,e MDL 1596 Proceedings, to which
Plai,ntiff. may have' access upon ~ntry, of 8I!- appropriate protective order. In addition, Judge
Wemstem has entered an Order stating, m pertinent part: "In order to rcduce transactional costs and
the burdens on state courts, I have ruled that these materials shall be niade available free of charge to
litigants in state casos." Sea Mernorendum on Cooperation Between Federal and State Judges, MDt
1596 (lBW), dated January 18,2007, Illtacbed lIS ExhibitB.
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Plaintiff,

Defendant

ELI LILLY AND COMPA.>N,

v.

W~M~R~ ~~~ ill)
f!'IOMAN oRLANSKY

& SAND!'RS.

IN TIffi SUPERIOR COURT FOR TIffi STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA.

PRELIMINARY STATEMENT

Lilly notes that there is a multi-district litigation captioned In Re Zyprexa Praducts

Liability Litigatton, MDL 1596, pending in the Eastern District of New York before the

Honorable Jack Weinstein (the "MDL'1. Lilly has produced approximately fifteen million

.pages of materials, with indices or objective coding. pursuant to the tenns of MDL Case ,

Management Order (CMO) No. 21 Consistent with the Court's direction and the parties'

I )

n



)

c

GENERi\.!, OBJECTIONS

Lilly makes the following General Objections which arc in addition to, and

incorporated within. each of the Specific Responses set forth below:

1. Lilly objects to these discovery requests to the extent they seek infonnation

wd/or documents whiCh are neither relevant to the clai.ms or defenses of any party nor

calculated to lead to the discovctY of admissible evidence, including but not limited to

information about adverse events Dot at issue; concern any Lilly product other than Zyprexa;

seek infonnatioD or documents that were prepared after the date(s) of the Zyprexa

prescriptions to Alaska's Medicaid recipients that Plaintiff cLaims were the cause of the

damages it is seeking in this matter and/or, in any event, after September 1. 2004; are not

limited to contacts with physician(s) who issued the prescriptions to Plaintiff's Medicaid

recipients that Plaintiff claims caused the dnmages it is soeking in this matter; or seek

infonnation concerning doses, formulations or products containing Zyprexa not used by

Plaintiff's Medicaid recipients.

2. Liiiy objects to these discovctY requests, both individually and.as a wbole, on

the ground that they are overly broad, burdensome and oppressive. Responding to these

discovety requests as currently drafted would be unreasonably difficult and expensive.

3. Lilly objects to these discovery requests on the ground that no distinction is

made between privileged and non·priviieged infonnation, documents, and/or trial preparation

materials and, therefore, these requests call for information and material which is beyond the

scope of permissible discovery and which is protected from disclosure by the attorney-client

privilege and the attorney work proQuct doctrine. In setting forth its responses, Lilly does not

waive the attorney-client privilege, work product doctrine, or other privilege or ~unity

EU LlUy and Company's ObjeetiolU and R t PISWe. OfAlJJska. 14 Ell LIlly amI Comprmy(C.:~~fi=Xt~nt Interro~ltorle5 to nefendiDt
Pllllnllfl'. Mollon 10 Compel Pai

e 40na
C.st No. 3AH-D6-0563Q CI
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INTERROGATORY-NO. 12. With respect to sales of Zyprexa worldwide from
October 1996 to the present, for each year state the:

a. Revenue from such sales;
b. Cost ofproduct sold;
c. Gross margin;

I

EXHIBIT iii
PAGE-2- OF~002072

INTERROGATORY NO. 11. Identify My and all Lilly employees responsible
for communicating with Comprehensive NeuroScience (CNS) from October 1996 to the
present regarding the development of Expert Consensus Guideline Series (BCGS) which
relate or refer to the usc of Zyprexa and describe the uchain of command" or order of
authority of reporting relationships from the l~el of such employees to the Chief Executive

OlIieerofLilly.
ANS'VER: Lilly incorporates General Objection Nos. 1,2,3,4,5,6,7,9.12,

13 and 16 as if set forth fully herein. Lilly also objects to this interroga:tory on relevance

grounds. In its Memorandwn Describing Claims and Proofs, setting forth the claims it seeks

to prove in this lawsuit and the means by whic~ it seeks to prove them.. Plaintiff explicitly set

forth that the only alleged misrepresentations about which it would submit evidence in

support of its claims for damages are representations to prescribing physicians. Accordingly,

interrogatories relating to communic~tions between Lilly and any person or entity other than

physicians that prescribed the Zyprexa prescriptions to Alaska's Medicaid recipients which

Plaintiff claims were the cause of the damages it is seeking in this matter are not relevant to

any of the claims in this lawsuit, nor reasonably calculated to the discovery of admissible

evidence. Lilly further objects to this interrogatory on the grounds that it is overbroa~

unduly burdensome, and not reasonably Calculated to the discovery of admissible evidence,

as there is no allegation in the complaint referring or relating to CNS and/or the development

of ECGS relating or referring to the use of Zyprexa. Lilly also objects to the phrase "from

the level of such employees to the Chief Executive Officer of Lilly" as overbroad and unduly

burdensome



c

INTERROGATORY NO. 13. Stale the annual revenue from sales of Zyprexa in
Alaska from October 1996 to the present and tho gross margin and income before taxes from
such sales.

EXHIBIT~

PAGES OF~002073

Lilly incorporates General Objection Nos. 1,2,3,4,5,6,7,8, 9,ANSWER:

INTERROGATORY NO. 14. Idenrify the individuals who created and/or
maintained the documenrs that were produced in the Zyprexa MDL with the following
beginning Bates Numbers:

ANSWER: Lilly incorporates General Objection Nos. 1; 2, 3, 4, 5,6,7, 9, 12,

13, 14, and 16 as if set forth fully herein. Lilly objects to the terms "created and/or

maintained" as vague and undefined. Subject to and without waiving these objections, Lilly

will provide, where available, the identity of the custodian or document database from

whomlwhich each document was obtain¢. Further subject to and without waiving these

12, 13 and 16 as if set forth fully herein. Lilly objects to the tenDS "annual revenue," "gross

margin," uincome before taxes," and !lin Alaska:' as vague and undefined. Lilly also objects

to this interrogatory on the grounds that it is overbroad, Wlduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence, and sees infonnation

that is not relevant to any of the claims set forth or relief sought in this lawsuit.

d. Operating Expenses;
e. Other Expenses; and
f. Income before taxes.
ANSWER: Lilly incorpora;" (leneral Objection Nos. 1,2,3,4, 5, 6, 7, 8, 10,

12, 13 and 16 as if set forth fully herein. Lilly objects to the terms in subparts a-f in their

entirety as vague and undefined. Lilly alSo objects to this Interrogatory, including all of its

subparts, on the grounds that it is overbroad, unduly burd~orne. and not reasonably

calculated to lead to the discovery of admissible evidence, and seeks information that is Dot

relevant to any afthe claims set forth or reliefsDught in this lawsuit

)

....



Plaintiff,

seal.

•

Case No. 3AN-06-5630 CIV

......

NOTICE OF FILINC PLEADING
Ai'lD EXHIBITS UNDER SEAL

002074

~ '2.
fNTHE Ul'ERIOR COURT FOR THE TATEOF~AKA·O

THlRD JUDICIAL DI TRICT AT ANCHOIJ~P -,
, -:.:

On this date the State of Alaska is filing a pleading titled "Plaintiffs Response to

Defeodanl.

"S.

TATE OF ALA KA,

DefendaJlt's Motion to Compel Discovery." Because one or more exhibits filed with

ELI LILLY A D COMPANY,

ruling, the State of Alaska is submitting this pleading and ti,e attached exhibits under

these pleadings may be confidential documents under the Court's April 6, 2007 oral

falice of Filing Pleadings and Exhibits Under Seal
S",re pfAlaska v. Eli Lilly and Campany, Case No. 3AN-D6-S630 erv
Page I of2



the Court order the State to produce this information immediately.

what, when, where, or how of Lilly's alleged misconduct.

•

DEFENDANT ELI LILLY &
COMPANY'S MOTION

TO COMPEL DISCOVERY AND
MEMORANDUM IN SUPPORTDefendant.

•

already before the Court, the State's refusal to provide Lilly with critical information about

With the trial's first phase less than three months away and summary judgment briefing

its claim is unjustified and prejudices Lilly's ability to defend this case. Lilly requests that

State's boilerplate responses to Lilly's discovery offer no more than the fact-devoid

; ;ris ~otion is being filed with the Court, rather than with the discovery master because
u ~e. ensle{ has adVised that. he would be unavailable the month of December

Adlghtlonally, Illy moves only ?n dIscrete discovery items in the instant motion, but reserve~
Its rt ts to seek court tnterventlon on the State's other discovery deficiencies at a later time.

allegations of the Complaint, and fail to supply even one single fact demonstrating the who,

002075

COMES NOW, Defendant Eli Lilly and Company ("Lilly"), through counsel of record,

discovery demands it has served upon the State of Alaska (the "State") seeking the factual

bases of the State's Alaska Unfair Trade Practices and Consumer Protection Act claim.' The

and pursuant to Civil Rule 37(a), hereby moves to compel meaningful responses to the

v.

'" c

IN THE SUPERIOR COURT FOR THE STATE OF AL~SKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE 'IC(..
STATE OF ALASKA, . V

Plaintiff, Case No. 3AN-06-05630 CI

ELI ULLY AND COMPANY,



trial. scheduled 10 Slart in March 2008.

elicil the facts that the State will rely upon to establish its c1aim
J

The interrogatories

Page 2 of7
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••

Defendant's Motion to Compel Discovery and Memorandum in Su ort
$Iole 0/Alaska I'. Eli LiJJy and Company (Case No. 3AN-06-05630 dj

2 See Complaint at 52-55.

3 See Exhibil A, Lilly's Fourth Sel of I",errogalories; Exhibil B, Lilly's Fourth Set of
Requests for Production.

4 See Exhibil A.

In its responses, the Slale instead merely repleads lhe same vague allegalions sel forth

in the Complaint:

On October 29, Lilly served a sel of interrogatories and requesls for production of

A. Information Regarding the State's UTPCPA Claim.

Cou", 5 of the Complainl is for violalion of the Alaska Unfair Trade Practices and

UTPCPA, and to state the specific factual bases for each such instance, and the resulting

ascertainable loss' But the State has refused to supply lhis informalion.

obligale the Slale to enumerate each instance in which it alleges that Lilly violated the

documents upon the State, specifically tailored 10 the Slate's UTPCPA claim, and designed to

alleges Lilly violated in its markeling and advertising of Zyprexa-' The Slate has proposed

lhal the liability elements of the UTPCPA claim be tried in lhe first phase of lhe bifurcated

Consumer Proteclion AC1, AS 45.50.471, ef seq. (lhe "UTPCPA"), which the Slate vaguely

I. DEFICIENCIES IN THE STATE'S DISCOVERY RESPONSES



from anybody at Lilly about anything.

knowledge of any events in the Complaint, and had no recollection of any communications

Page 3 of7

••
Lilly "~minimizered] the magnitude and hazard of olanzapine

induced weight gain";

Lilly "den[ied] a causal relationship between olanzapine and
hyperglycemia and/or diabetes;

Lilly "claim[ed] that hyperglycemia and/or diabetes occurring
during lrcatment with olanzapine occurred at rales comparable to
other antipsychotic medications; and

002077

Lilly "misrepresented that Zyprexa was an appropriate treatment
for 'complicated mood disorder' and other off-label uses'"

These superficial answers arc mimicked verbatim in each of the State's responses.
6

At

S Exhibit C, Plaintiffs Responses to Defendant's Fourth Set of Interrogatories.

, ld.

Porter, designated as the only witnesses from the State with knowledge about the State's

any misrepresentations by any representative of Lilly. Indeed Dr. Porter denied having

Dtfendant's MOlion. to. Compel Discovery and Memorandum in Support
Stare 01Alaska" Ell LIlly and Company (Case No. 3AN-06-0S630 CI)

communications with Lilly and the events described in the Complaint, were unable to specify

prescriber, or whether and how the State suffered an ascertainable loss from these actions. In

which Lilly made these alleged communications to the State of Alaska or any Alaska

addition, the State's phannacy director Dave Campana and former medical director Thom3s

no place has the State identified any specific act, communication, document or event by



Exhibit D.

II. ARGU 'lENT

is a genuine issue for tria\.9

Page4or7
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•

Child Support Enforcement Div. ex rei.

•

Defendant's Motion to Compel Discovery and Memorandum in Su rt
Stall! ofAlaska l'. Eli Lilly and Compa"y (Case No. 3AN.06-0S630 eriO

;to'{ id; Exhibit D, Leller from Christiaan Marcum to Eric Rothschild, dated December 3,

8 See generally Meyer v. Stale, Dep '/ of Revenue
N.G.T, 994 P.2d 365 (Alaska 1999). '

9 /d. at 367.

This case is far beyond the pleadings stage, and it is not enough for the State merely to rest

on the allegations of the Complaint' It must provide specific facts demonstrating that there

Lillis discovery seeks the information needed to defend against the State's UTPCPA

Plainly, 10 prevail on its UTPCPA claim, the State must present evidence of specific

misconduct occurring in Alaska. In Lee v. State, for example, the Alaska Supreme Court

upheld a finding that the defendant violated the UTPCPA because the State was able to point

and how) of Lilly's alleged violation(s) of the UTPCPA. Vet all that the State has provided

are boilerplate responses that are no more informative that the allegations of the Complaint.

claim. It requires the Stale to provide the specific facts (namely the who, what, when, where,

Exhibit F, Leller from Eric Rothschild to Christiaan Marcum, dated November 30, 2007, and

The State purports to justify its failure to provide specific facts on the grounds that

discovery is ongoing' Pursuant 10 Civil Rule 37(a)(2)(B), Lilly has in good faith conferred

with the State in an effort to secure the discovery without court action to no avail. See,



In light of the facts that the first phase of the trial is scheduled to commence in fewer than

brochures, that the Supreme Court found sufficient to sustain the UTPCPA violation in Lee.

I d · the Anchorage Daily News, specificto specific advertisements the defendant pace 10

. . h defendant's website and specific statements contained in specificmlsrepresentaltons onlei

handouts at a specific presentation.'· Case law regarding other states' unfair trade practices

act makes clear that a party alleging violation of the act can only proceed upon a showing of

Page 5 of7
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••

specific facts ofmisconducl.
11

In stark contrast to the proof offered in Lee, the State has yet to present to Lilly

anything more than a vague impression of what its UTPCPA claim is aboul. The State's

discovery responses are without substance, and lhe witnesses put up by the State as most

knowledgeable about the communications with Lilly and allegations in the Complaint (Dave

Campana and Thomas Porter) were unable to identify the actions that constitute violations of

the UTPCPA. The State has not identified the equivalent of lhe advertisements, websites or

,. Lee v. State, 14 I P.3d 342, 345-46, 35 I (Alaska 2006).

"See e.g., Frederico v. Home Depot, F.3d ,2007 WL 3310553 (3'" Cir. (N.J.) Nov. 9,
2007) (affirming dismissal of claim unaer Ne\Vlersey Consumer Fraud Act where plaintiff
made only generic allegations and failed to spell out specific misrepresentations alleged);
USA/liance Fed. Credit Union v. Cumis Ins. Soc'y., Inc., 346 F.Supp.2d 468, 472 (S.D.N.Y.
2004) (dismissing claim brought under New York Consumer Protection Act for failure to
include specific allegatioos as to acts that formed basis of claim); Bob Timberloke Collection,
Inc. v. Edwards, 626 S.E.2d 3 I5, 323 (N.C. 2006) (affirming dismissal of claim brought
under onh Carolina Unfair and Deceptive Trade Practices Act upon plaintifrs failure to
allege specific cond~ct by defendant causing injury to ~Iaintiff); Marshall v. Priceline.com,
Inc., 2006 WL 317)318 (Del.Super. OCl. 31, 2006) dlsmlsslOg consumers' claim under
Delaware Consumer Fraud Act in absence of specific a legation that a fraud was committed
10 Delaware).

Defendant's MOlton 10 Compel Discovery and Memorandum in Support
$la/I! ofA/llSka It Eli tiJJy and Company (Case No. 3AN-06-0S630 el)



III. CONCLUSION

presently aware, and supplement its responses once discovery is complete.

required 10 explain what diseovery is needed, provide Lilly with the faets of whieh it is

Page 6 of7
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diseovery does have some bearing on the State's ability to respond fully, the State should be

Alaska," but has never "pointed to" a single one of them. To the extent that ongoing

Campana that he could "point to lots" of false statements made by Lilly to the Stale of

to go to trial in March. In fact, the State's counsel represented at the deposition of Dave

should order the State to supply this information immediately.

first chose to assert its UTPCPA claim, and when it represented to the Court that it was ready

Lilly the facts concerning Lilly's alleged unlawful acts in Alaska that it was aware of when it

because discovery is ongoing is not sufficient. At a minimum, the State must articulate to

The State's position that it has no obligation 10 provide meaningful discovery responses

three months and that summary judgment briefing is already before the Court, the Court

For the foregoing reasons, Lilly respeetfully requests that the Court enter an order in the

form attaehed requiring the State to provide immediately complete responses to

Interrogatories Nos. 66-72 and produce documents in response to Document Request No. 60.

Alternatively, Lilly requests that the Court order the State to supplement ils responses and

production immediately after the State's completion of discovery, and permit Lilly to

supplement its summary judgment motion at that time.

" Exhibit E, Campana Tr. at p. 300.

Ocfendanl's Motio~ to. Compel Discovery and Memorandum in Su rt
Slate ofAlaska l'. Ell LIlly and Company (Case No. JAN·06-QS630 err



Attorneys for Defendant

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Erie J. Rothschild, admitted pro hac vice
3000 Two Logan Square
18'" & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

LANE POWELL LLC

•
DATED this 13'" day of December. 2007.

ltertlf)'thDloolX1::emberlJ,2007.Bcopyofthe
foregotng was ser"ed bye-mail illldhand-deliveryon:

D~rendanl'S MOlio~ to. Compel Discovery and Memorandum in Su rt
$I Ie ofAlaska l, Ell LtIly and Company (Case No. 3AN·06-0S630 err

t
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

INSTRUCTIONS

1. Each interrogatory shall be answered separately and fully in writing under

oath, unless it is objected to, in which event the reasons for objection shall be stated in lieu of

an answer. The answers are to be signed by the person making them, and the objection

PursuantLo Rule 33 of the Alaska Rules of Civil Procedure, defendant Eli Lilly and

Company ("Lilly") requests that plaintiff State of Alaska, in accordance with the definitions

and instructions set forth below, answer each interrogatory separately and under oath. within

thirty days of service hereof.

!
\

EXHIBIT~

PAGEL OF .if..-

•
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Case No. 3AN-06-05630 CI

DEFENDANT ELI LILLY AND
COMPANY'S FOURTH SET OF

INTERROGATORIES TO
PLAINTIFF STATE OF ALASKA

Plaintiff,

Defendant.

•

signed by the attorney making them. An interrogatory otherwise proper is not necessarily

objectionable merely because an answer to the interrogatory involves an opinion or

contention that relates to fact or the application of law to fact.

2. Unless otherwise indicated, plaintiff should respond to these interrogatories

by listing all documents referred to in fannulating its responses, wherever located, along with

the date prepared, sent and/or received. Where only a portion of a document relates or refers

Lo the subject indicated, the entire document, along with all attachments, appendices and/or

exhibits, must nevertheless be noted in your response.

3. If any interrogatory is answered by 8 reference to documents, compilations,

abstracts and/or other records, please attach same as exhibits to plaintiffs responses to these

interrogatories.

ELI LILLY AND COMPANY,

v.



document;

4. For any document that you claim is being withheld under claim of privilege.

wor!< product, or for any other reason. please set forth the following information:

a. the general subject matter of the document and a description of the file

or other location where it was found;
b. the title. heading or othcr location where it was found;

c. the date appearing on the document (if no date appears thereon. then the

approximate date on which the document was prepared);

d. the general nature or description of the document (Le., whether it is a

letter, memorandum. invoice, etc.) and the number of pages of which it consists~

e. the identity of each person who prepared. authored or signed thc

f. the identity of each person to whom the document (or copy thereot) was

addressed andlor sent;

g. the identity of each person who has custody of the document (or a copy

thereot); and

h. the specific basis or ground upon which the document is being withheld.

5. If you do not have all the documents responsive to any paragraph. please so

state and identify each person who you know or believe may have such documents.

6. Each of the following interrogatories is intended to be a continuing

interrogatory. and Lilly hereby demands that if at any later date, plaintiff ohtains any

additional facts, or forms any conclusions, opinions. or contentions different from those set

forth in the answers to these interrogatories, plaintiff shall supplement andlor amend the

answers to these interrogatories promptly. and sufficiently in advance of trial. to fully set

forth such differences.

7. Unless otherwise indicated, the relevant time period is 1996 to the present.

Page 2 of 11

EXHI81T~
PAGEA OF .J..L

••

Infendant EU Lilly and Campany', Fourth Set of Interrogatories 10 Plaintirr State or Alaska
5rlZIeolAlasq v. Eli Lilly flJId CompGlly (Case No. 3AN-06-056JO CI)
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EXHIBIT ----L'l
PAGE..3...- OF ...J.L

Page 3 or 11

••
DEFiNITIONS

The definitions set forth in Alaska Rule of Civil Procedure 33 are adopted

2. The term "you" or "your" or "plaintiff' or "Alaska" means plaintiff State of

1.

Ddendant Eli Lilly and Company's Fourth Set of Interrogatories to PlaintifTState of Alaska
$lIl1t ofA14sko )l. Ell Ully and Company (Case No. 3AN-06-OS630 Cl)

002084

8. "Document" shall have the meaning set forth in Rule 34 of the Alaska Rules

of Civil Proccdure, and includes all forms of writings as defined in Rule 1001(1) of the

Alaska Rules of Evidence, and includes any reduction to tangible form, whethcr written,

recorded, taped, filmed, videotaped or in computer, digital or magnetic memory or storage, of

communication, information, or data, including any graphic matter of any kind or nature,

however produced or reproduced, and also includes originals. drafts, and non·identical

copies, wherever located. "Document" shall include, but not be limited to, books. contracts,

agreements, correspondence. electronic mail (email), computer tapes. discs, magnetic

memory, printouts and keypunch cards. memoranda, diaries, notes reports, bulletins, printed

fooos, telegraphic communications, pleadings and other legal papers, notes. telexes.

telegrams, telecopies. facsimile reproductions. or "faxes," factual compHations, data

2006.

3. Thc term "Lilly" means defendant Eli Lilly and Company.

4. The term "Medicaid recipient" means a resident of the Slate of Alaska that

received Medicaid assistance from t996 to the present.
S. The term uPBM" means any person or entity that has managed, administered.

or has otherwise been responsible for providing pharmacy benefits to Alaska Medicaid

recipients.
6. The term "employees" means the individuals cmployed by Alaska during the

rclevanttime period, regardless of whether they are currently employed by Alaska.

7. lbe tcrm "Complaint" means the Complaint filed by Alaska on March I,

Alaska.

herein.



compilations, statistical compilations, plans, diagrams, journals, change orders, studies,

surveys, sketches, art work, graphics, checks, ledgers, catalogues, brochures, pamphlets,

press releases, advertisements, invoices, minutes, photographs, microfilms, microfiche, films,

personnel files, quotes, stenographic notes, computer disks, telephone records, schedules,

bids, voice recordings, and transcriptions. This definition shall apply to all Documents in lhe

possession, cuslody or control of the Defendant herein, or that of their attorneys, agents,

employees, officers, directors, or representatives, irrespective of who generated, prepared or

signed the Documents.
9. The term "communication" means any exchange or transfer of information in

the form of facts, ideas, inquiries. or otherwise, whether written, oral, or in any other form.

10. The terms "concerning" or "concern" mean regarding. relating to, referring to,

describing. evidencing or constituting.
11. When referring to a person, "to identify" means to give, to the extent known,

the person's full namc, present or last known address, and when referring to a natural person,

additionally, the present or last known place of employment. Once a person has been

identified in accordance with this subparagraph, only the name of that person need be listed

in response to subsequent discovery requesting the identification afthat person.

12, When referring to documents, "to identify" means to give, to the extent

known, the (i) type of document; (ii) general subject maller; (iii) date of the document; and

(iv) author(s), addressee(s) and recipient(s).
13. The terms "all" and "each" when used separately shall be construed as "all

and each," The connectives "and" and "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses

that might otherwise be construed to be outside of its scope. The use of the singular form of

any word includes the plural and vice versa.

002085

~~~:~~~::kl~ ;i~/-:.ndIyCo~pc8nyts Foucrth Set of Interrogatories to Plaintiff State of Alaska
lUI ompany ( tie No. 3AN-06-o5630 en

I
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c.

b.

a.

~:~}~n/~~ ;i~i ~~.c:pcany·s FourlJl Set oflnterrogatorlu to Plaintiff State of AlaskA
'J 4 ompany (Case No. 3AN-06-0S630 CI)

identification of the source of the information concerning such act,

transaction, event, relationship, thing or occurrence including the datc on

which such information was received~

identification of each document that evidences. refers or relates to such

act, transaction, event, relationship, thing or occurrence~ and

identification of each person having knowledge of such act, transaction,

event, relationship, thing or occurrence.

INTERROGATORIES

Interrogatory No. 66: State the number of times that you contend Lilly violated

the Alaska Unfair Trade Practices and Consumer Protection Act, AS 45.50.471, ct seq., as

alleged in the Fifth Claim for Relief in the Complaint by:

002085

14. "State the basis" shall mean (i) identify each and evet)' communication,

document, and thing (and, where pertinent, the section, article, or subparagraph thereof),

which fonns any part of the source of a part of your infonnation concerning the alleged facts

or legal conclusions referred to by the interrogatory; (ii) state separately the acts or omissions

to act on the part of any person (identifying the acts or omissions to act by stating their

nature, time and place and identifying the persons involved) which fonn any part of your

information concerning the alleged facts or legal conclusions referred to in the interrogatory;

and (iii) stale separately any other fact which forms the basis of your information concerning

the alleged facts or legal conclusions referred to in the interrogatory.

15. A request that you "describe in detail" means, in the case of an act,

transaction. event, relationship, thing or occurrence:

a full description of such act, transaction, event, relationship, thing or occurrence, including

complete references to date(s), place(s), person(s) involved and the manner or means of such

involvement;



Answer:

Interrogatory No. 67: Identify every alleged violation enumerated in response to

Interrogatory No. 66 which was the result of Lilly's representing that "Zyprexa had

characteristics, uses, benefits and/or qualitics that it did not have, in violation of

AS 45.50.471(b)(4)," as alleged in paragraph 53(a) of Complaint. For each representation,

your response should identify who made the representation, the reeipient(s) of the

representation, the method of communication, the date of the representation, the content of

the representation, and the basis for your contention that the representation was false,

including but not limited to identifying what characteristics, uses, benefits and/or qualities

Lilly represented Zyprexa to have, which it did not have.

Page 6 or II
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••
(a) "represcnt[ing) Zyprcxa had characteristics, uses, benefits and/or qualities that

it did not have;"

(b) "represent[ing] that Zyprexa was of a particular standard, quality and grade

suitable for consumption when in fact it was oot;"

(c) "advertis[ing] Zyprexa with an intent not to sell it as advertised;"

(d) "engag[ing] in conduct creating a likelihood of confusion or a

misunderstanding and which misled or damaged buyers of Zyprexa, including

the State of Alaska;"

(e) "us[ing) misrepresentations or omissions 0 matcrial facts with the intent that

others rely on the misrepresenlations or omissions in connection with the sale

of Zyprexa;u and/or

(I) "violat[ing) the labeling and advertising provisions of AS 17.20."

002087
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Interrogatory No. 68: Identify every alleged violation enumerated in response to

Interrogatory No. 66 which was the result ofLilly's "advertis[ing] Zyprexa with an intent not

to sell it as advertised, in violation of AS 45.50.471(bX8)," as alleged in paragraph 53(c) of

the ComplainL Your response should identify each and every representation you contend

constitutes an advertisement, the content of the advertisement, where the advertisement was

published, transmitted, or otherwise communicated, the date of the advertisement, who

Interrogatorv No. 67: Identify every alleged violation enumerated in response to

Interrogalory No. 66 which was the resull of Lilly's representing that "Zyprexa was of a

particular standard, quality and grade suitable for consumption when in fact it was nol, in

violation of AS 45.50.471(b)(6)," as alleged in paragraph 53(b) of Complaint. For each

representation, your response should identify who made the representation, the recipient(s) of

the representation, the method of communication, the date of the representation, the content

of the representation, and the basis for your contention that the representation was false.

including but not limited to identifying what characteristics, standard, quality and grade Lilly

represented Zyprexa to have, which it did not have.

Answer:

002088
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Answer:

~:

received the advertisement, and the basis for your contention that Lilly's intent contradicted

the contcnt of the advertisement.

EXHIBIT ----Ll:....
PAGEL OF ..J..L
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Interrogatory No. 69: Identify every alleged violation enumerated in response to

Interrogatory No. 66 which was the result of Lilly's "engag[ing] in conduct creating a

likelihood of confusion or a misunderstanding and which misled or damaged buyers of

Zyprexa, including the State of Alaska, in violation of AS 45.50.471(b)(11)," as alleged in

paragraph 53(d) of the Complaint. Your response should describe in detail each incidence of

alleged conduct, identify who engaged in the conduct and describe their involvement,

identify when the conduct occurred, identify where the conduct occurred, and identify what

was confusing or misleading about the conduct, and identify what buyers were misled and/or

damaged by the conduct.

Interrogatory No. 70: Identify every alleged violation enumerated in response to

Interrogatory No. 66 which was the result of Lilly's "us[ing] misrepresentations or omission

of material facts with the intent that others rely on the misrepresentations or omissions in



Answer:

Interrogatory No. 71: Identify every alleged violation enumerated in response to

Interrogatory No. 66 which was the result of Lilly's "violat[ing] the labeling advertising

provisions of AS 17.20, in violation of AS 45.50.471(b)(48)," as alleged in paragraph 53(f)

of the Complaint. Your response should identi fy each provision of AS l7 .20 that you

contend was violated, describe in detail each incidence of alleged conduct resulting in that

violation of AS 17.20, identify who engaged in the conduct and describe their involvement,

identify when the conduct occurred, and identify where the conduct occurred.

Answer:

connection with the sale of Zyprexa, in violation of AS 45.50.471(b)(12)," as alleged in

paragraph 53(e) of the Complaint For each representation, your response should identify

who made the representation, the recipient(s) of the representation, the method of

communication, the date of the representation, the content of the representation, and the basis

for your contention that the representation was false. For each omission, your response

should identify the information that was omitted, the date that the information should have

been communicated, and the person(s) to whom the information should have been

communicated.
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lnt.rrogatory No. 72: For each individual violation enumerated in response to

Interrogatory No. 66, identify the "ascertainable loss of money or property" that you contend

resulted from thaI specific violation.

Answer:

DATED this 29th day of October, 2007.
Attorneys for Defendant

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric 1. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000

LANE POWELL LLC

I cvt,ry lhil 0Il0ct0bc:t 29. 2007. a c:opy of
the {oregolnl was served by hand-dehvery on:

Eitc T. Sanden, Esq.
Feldmf..'1 Otla~ & SandoS
SOO L. Sum, SUIte 400

S1EEPJJb009S6 .003&1162007.1

Ddendant Eli Lilly and Campan 's Fourth S .State 01Alaska v. Ell L/lI" and CompYonlY (C Net of Interrogatones to Plaintiff State of Alaska
", a.. o. 3AN~tHlS630 CI)
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VERIFICATION CERTIFICATE

STATE OF ALASKA

By _
Its: _

Notary in and for the State ofAlaska
My commission expires: _

STATE OF ALASKA

I

>.on.n I
EXHIBIT -.L...:.
PAGE...l.l.. OF .J..L
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Deftadant Ell Lilly and Com • F rtII SSt4Je 01Aliuka JP. Eli Lill" and paCo~,:,,. D("ea Net Of
3
Jnterrogatories to PlainurrState of Alaska

, ..~ ...iY ,e o. AN-06-0S630 el)

the answers to the foregoing interrogatories and to the best of my knowledge and belief, the

answers are true and complete.

TIIIRD JUDICIAL DISTRICT

I, ----" being first duly sworn upon oath, depose

and slate that I am the for the State of Alaska. I have reviewed

~ ~
.~ ~

~~~&
-Jj~~:J g ~ 0Z;

~~.=~
~:N~'" e:h~ SUBSCRIBED AND SWORN TO THIS __ day of -----', 2007,
~ i ~ ~ at ---', Alaska.

~;Z;~~
3 < .,

~ !
~



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

002093

I. Any request for production propounded in the disjunctive shall also be read as

if it is propounded in the conjunctive and vice-versa. Any request for production propounded

in the masculine shall be read as if propounded in the feminine and vice-versa. Any request

for production propounded in the singular shall be read as if propounded in the plural and

vice-versa.

2. If you know of any documents or things responsive to these requests which

are not in your possession, custody or control, identify such documents and state the name

and business address of the person who has possession, custody and control thereof.

"Identify" in this context means to provide, to the extent known, the (i) type of document(s);

(ii) general subject matter of the document(s); (iii) date of the document(s); and (iv) full

Case No. 3AN-06-05630 CI

DEFENDANT ELI LILLY AND
COMPANY'S FOURTH SET

OF REQUESTS FOR
PRODUCTION OF DOCUMENTS

TO PLAINTIFF STATE OF ALASKA

Plaintiff,

DefendanL

Defendant Eli Lilly and Company ("Lilly"), pursuant to Alaska Rule of Civil

Procedure 34, requests that plaintiff State of Alaska produce for inspection and copying the

following documents, materials, and things within its possession, custody, or control within

thirty days of service of this discovery request at the offices of Lane Powell LLC, 301

W. Northern Lights Blvd., Suite 301, Anchorage, Alaska 99503. In responding to these

requests for production, please furnish all information available to you, including any

information possessed by any agent, employee or attorney representing you.

INSTRUCTIONS

v.

ELI LILLY AND COMPANY,



names, present or last known addresses and presenr or last known places of employment of

the authors(s), addressee(s) and recipient(s) thereof.
3. For any document which you claim is being withheld under claim of

privilege, work product, or for any other reason, please set forth the following information:

a. the general subject matter of the document and a description of the file

or other location where it was found;

b. the title, heading or other location where it was found;

c. the date appearing on the document (if no date appears thereon, then the

approlCimate date on which the documents was prepared);

d. the general nature or description of the document (i.e., whether it is a

letter, memorandum, invoice, etc.) and the number of pages of which it

consists;

e. the identity of each person who prepared, authored or signed the

document;

f. the identity of each person to whom the document (or copy thereof) was

addressed and/or sent;

g. the identity of each person who has custody of the document (or a copy

thereof); and

h. the specific basis or ground upon which the document is being withheld.

4. If there are no documents or things that are responsive to a request,

affIrmatively state so for each such request.

s. Unless otherwise indicated, the relevant time period is 1996 to the present.

DEFINITIONS

1. The definitions set forth in Alaska Rule of Civil Procedure 34(a) are adopted

herein.

Defend•.nt Eli Lilly and Company's Fourth Set olRe uests
ProduChon orDocurntnts to PlainlirrState of Alaskaq for
Svm ofAIM"" " Ell UJIy ond Company (Ca" No. 3AN-lI6-OSli30 CI)
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4. The term ''Lilly'' means defendant Eli Lilly and Company.

5. The term ''Medicaid recipient" means a resident of the State of Alaska that

received Medicaid assistance from 1996 to the present.

Alaska.

2. "Document" shall have the meaning set forth in Rule 34 of the Alaska Rules of

Civil Procedure, and includes all forms of writings as defined in Rule 1001(1) of the Alaska

Rules of Evidence, and includes any reduction to tangible form, whether written, recorded,

taped, filmed, videotaped or in computer, digital or magnetic memory or storage, of

communication, information, or data, including any graphic matter of any kind or nature,

bowever produced or reproduced, and also includes originals, drafts, and non-identical copies,

wherever located. ''Document'' shall include, but not be limited to, books, contracts,

agreements, correspondence, electronic mail (email), computer tapes, discs, magnetic memory,

printouts and keypunch cards, memoranda, diaries, notes reports, bulletins, printed forms,

lelegraphic communications, pleadings and other legal papers, notes. telexes, telegrams,

telecopies, facsimile reproductions, or ''faxes,'' factual compilations, data compilations,

statistical compilations, plans, diagrams, journals, change orders, studies, surveys, sketches, art

work, graphics, checks, ledgers, catalogues, brochures, pamphlets, press releases,

advertisements, invoices, minutes, photographs, microfilms, microfiche, films, personnel files,

quotes, stenographic notes, computer disks, telephone records, schedules, bids, voice

recordings, and transcriptions. This definition shall apply to all Documents in the possession,

custody or control of the Defendant herein, or that of their attorneys, agents, employees,

officers, directors, or representatives, irrespective of who generated, prepared or signed the

Documents.

3. The term "you" or "your" or "plaintiff' or "Alaska" means plaintiff Stale of

Odeodanl Eli Lilly and Compa~y'~ Fourth Set or R Ue5ts ror
Produclion of Documents 10 Plalnhff State ofAlaSk~
Stale ofAlaska lI. Ell UJI, and Company (Case No. 3AN~S630 CI)



DATED this 29th day of Oclober, 2007.

Attorneys for Defendant

REQUESTS FQR PRODUCTION

Request for Production No. 60: All documents referenced or identified in

response to Lilly's Fourth Set ofIntelTogatories.

Response:

Paee40r4

PEPPER HAMILTON LLP
A~drew R. ROl\off, admitted pro hac vice
Ene J; RothschIld, admItted pro hac vice
3000 lWo Logan Square Suite 3000
Philadelphia, Pennsylva~ia 19103-2711
(215) 981-4000

LANE POWELL LLC

6. The term "PBM" means any person or entity that has managed, administered,

or has otherwise been responsible for providing pharmacy benefits to Alaska's Medicaid

recipients.
7. The term "employees" means the individuals employed by Alaska during the

relevant time period, regardless of whether they are currently employed by Alaska.

8. The term "Complaint" means the Complaint filed March 1, 2006.

9. The tenn "communication" means any exchange or transfer of information in

the form of facts, ideas, inquiries, or otherwise, whether written, oral, or in any other form.

10. The terms "concerning" or "concern" mean regarding, relating to, referring to,

describing, evidencing or constituting.

I t:e:tifyth;lfon Octobu 29. 2007, I copy o(
lheforcpngwtl$,u\'tdbyhand-daiv:ryon:

~~~~~~SarMkn
500 L. Street, Sult£ 400

tEEb~
106666. S31162016.1

002096
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IN THE SUPERIOR COURT FOR TIffi STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

INTERROGATORIES

the applicable rules ofprocedure.

Pursuant to Rule 33 of the Alaska Rules of Civil Procedure, Plaintiff, the State of

)
)
)
)
) Case No. 3AN-06-05630 CI
)
)
)
)
)

Alaska, provides the following Answers to Defendant's Fourth Set ofInterrogatories. The

PLAINTIFF'S RESPONSES TO DEFENDANT'S
FOURTH SET OF INTERROGATORIES

Plaintiff,

Defendant.

STATE OF ALASKA,

v.

ELI LILLY AND COMPAL"IY,

State specifically reserves the right to supplement and amend these responses as provided by

INTERROGATORY NO. 66: State thc number oftimes that you contend Lilly

violated the Alaska Unfair Trade Practices and Consumer Protection Act, AS 45.50.471, et

seq., as alleged in the Fifth Claim for Relief in the Complaint by:

________@)~J:Csent(ing]_ZYJ1rexahad characterist~,_I,-§§,!l.@«-fi~...ill1d/orffi'--l!lities __

--- --------- 002097

FaDMAN' 0ll.tJ.NSXY
&,SANDEllS
:5OOLSn<Er

FOIJImIflOOIl
AHcIORAGE. AK

..,(11
TEL: 9fJ7.272.3538
PAX: 907.274.()819

that it did not have;"

Plaintiff's Responses to Defendant's
Fourth Set ofIoterrogatories

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Cl

Page I ofll
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Plaintiff's Responses to Defendant's
Fourth Set of Interrogatories

FELDMAN Oau..iSKY
&'SAl'lDElS
""'LsnuT
"""""fl.OOR

ANCHORAGE, AX
..so,

TEL.::907.2n.3S3S
FAX: 907.27'.0819

(b) "represent[ing] that Zyprexa was of a particular standard, quality and grade

suitable for consumption when in fact it was not;"

(c) "advertis[ing] Zyprexa with an intent not to sell it as advertised;"

(d) "engag[ing] in conduct creating a likelihood of confusion or a

misunderstanding and which misled or damaged buyers of Zyprexa,

including the State of Alaska;"

(e) "us[ing] misrepresentations or omissions ofmaterial facts with the intent that

others rely on the misrepresentations or omissions in connection with the sale

of zyprexa;" and/or

(I) "violat[ing] the labeling and advertising provisions of AS 17,20."

Al'lSWER; The State objects to the foregoing interrogatory in that discovery is

ongoing in this case, The State has only recenUy received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witrlesses with infonnation relevant to

the State's claims, Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions of the Alaska statutory Jaw by

minimizing the magnitude and hazards ofolanzapine-induced weight gain, denying a causal

relationship between oJanzapine and hyperglycemia and/or diabetes, and by claiming that

....b--YPJlrg!ycemia and/or diabetes occurriIlg during JLe_@!l~J;!t withj~~nzap~eoccurred ~t ra~L _

comparable to other antipsychotic medications, Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-Jabel

State ojAlaska y, Eli Lilly and Company
Case No, 3AN-06-S630 CI

Page 2 of II
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uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct natiomvide, and the State anticipates proving at trial that such conduct occurred

in Alaska.

INTERROGATORY NO. 67: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result ofLilly's representing that "Zyprexa

had characteristics, uses, benefits and/or qualities that it did not have, in violation of

AS 45.50.471 (b)(4)," as aUeged in paragraph 53(a) ofComplaint. For each representation,

your response should identify who made the representation, the recipient(s) of the

representation, the method of communication, the date of the representation, the content of

the representation, and the basis for your contention that the representation was false;

including but not limited to identifying what characteristics, uses, benefits and/or qualities

Lilly represented Zyprexa to have, which it did not have.

At~SWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witnesses with information relevant to

the State's claims. Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions ofthe Alaska statutory law by

. ~g the IIli!gnitude and hazard~Q.{Q)~p.iJl.s;·jmluc~d.'i'i~htgillJLd!IDy!!!~~.!!gl__

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

State ofAlaslal v. Eli Lilly and Company
Case No. 3AN-06-5630 CI

Page 3 of 11

FELDMAN' QRUNSKY
& SANDERS

sooe""""
F<lIJl""F\.OOf.

AHCHORAOE, AK
99501

Ta:SI07.T12..3:i38
FAX: 907.214.0819 Plaintiff's Responses to Defendant's

Fourth Set of Interrogatories

_.902099..
EXHIBIT C/
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comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at !rial that such conduct occurred

in Alaska.

INTERROGATORY NO. 67: IdentitY every alleged violation enumerated in

response to Interrogatory 0.66 which was the result ofLilly's representing that "Zyprexa

was ofa particular standard, quality and grade suitable for coosumption when in fact it was

not, in violation of AS 45.50.47 I{b)(6)," as alleged iIi paragraph 53{b) of Complaint. For

each representation, your response should identitY who made the representation, the

recipient(s) of the representation, the method of communication, the date of the

representation, the content of the representation, and the basis for your contention that the

representation was false, including but not limited to identifying what characteristics,

standard, quality and grade Lilly represented Zyprexa to have, which it did not have.

ANSWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witnesses with information relevant to

engaged in conduct violating the above-referenced provisions ofthe Alaska statutory law by

minimizing the magnitude and hazards ofolanzapine-induced weight gain, denying a causal

P'Eu:lMAN ORu.NSKY

&SANDEItS
SOOLS'nl.EET

Fol1URF!.OOIl
A.-.cHOIlAG~.AK

99501
Tn.: 9l.17.m.3538
F.u::907.274.()819 Plaintiff's Responses to Defendant's

Fourth Set of Interrogatories
State ofAlaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI
Page 4 of II
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in Alaska.

Lilly's intent contradicted the content of the advertisement.

the advertisement, who received the advertisement, and the basis for your contention that

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 CI

Page 5 of 11

Plaintiffs Responses to Defendant's
Fowth Set of Interrogatories

representation you contend constitutes an advertisement, the content of the advertisement,

an intent not to sell it as advertised, in violation of AS 45.50,471(b)(8)," as alleged in

where the advertisement was published, transmitted, or otherwise communicated, the date of

Th'TERROGATORY NO. 68: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result ofLilly' s "advertis[ing] Zyprexa with

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred

paragraph 53(c) of the Complaint. Your response' should idcntify each and every

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

uses. This list is intended to be illustrative and not exhaustive. Ins clear Lilly engaged in

ANSWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly

1

'_,_ _lUl.diulil1ill.~p.r.9~Q.t:.1lI!9ng~RQs.ilio1!SofLi.!!y~~f!.'b'l\!!mf.q!ID&\iQnrelevant to- .

FEU>MAN ORu.NSKY
&S'-"OERS the State's claims. Subject to and without waiving this objection, it is clear that Lilly
>OOL=

FouImlFLooRANCH~~,.AK engaged in conduct violating the above-referenced provisions of the Alaska statutory law by

TEL: 907.271.3538
FAX:907.27.4.t1819



minimizing the magnitude and hazards ofolaozapine-induced weight gain, denying a causal

relationship hetween olanzapine and hyperglycemia and/or diahetes, and hy claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred.

in Alaska.

INTERROGATORY NO. 69: Idennfy every alleged violation enumerated in

response to Interrogatory No. 66 which was the result of Lilly's "engag[ing] in conduct

creating a likelihood of confusion or a misunderstanding and which misled or damaged

huyers ofZyprexa, including the State of Alaska, in violation of AS 45.50.471(b)(II)," as

alleged in paragraph 53(d) of the Complaint. Your response should describe in detail each

incidence of alleged conduct, identify who engaged in the conduct and describe their

involvement, identify when the conduct occurred, identify where the conduct occurred, and

identify what was confusing or misleading about the conduct, and identify what buyers were

misled and/or damaged by the conduct.

ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witnesses with information relevant to

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 CI

Page 6 ofll

Plaintiff's Responses to Defendant's
Fourth Set of Interrogatories
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in Alaska.

or omission of material facts with the intent that others rely on the misrepresentations or

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred

Slate ofAlaska Y. Eli Lilly and Company
Case No. 3AN-06-5630 CI
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Plaintiff's Responses to Defendant's
Fourth Set of Interrogatories

INTERROGATORY NO. 70: Identify every alleged violation enumerated in

response to lnterrogatoryNo. 66 which was the result ofLilly's "us ling] misrepr~sentations

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

the State's claims. Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions of the Alaska statutory law by

minimizing the magnitude and hazards ofolanzapine-induced weight gain, denying a causal

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
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omissions in connection with the sale ofZyprexa, in violation of AS 45.50.47l(b)(l2)," as

alleged in paragraph 53(e) of the Complaint. For each representation, yourresponse should

identify who made the representation, the recipient(s) of the representation, the method of

communication, the date ofthe representation, the content ofthe representation, and the basis

__ .. .. _JQU.Q.!!Lcontention th~t!!l-'H?.N.~ntatiQ.n_was f;;l,,-~, _Eo.!.~ach QIDissio!!,_YQJ!U§P..9llML _..

should identify the information that was omitted, the date that the information should have



been conununicated, and the person(s) to whom the information should have been

conununicated.

ANSWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witnesses with information relevant to

the State's claims. Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions ofthe Alaska statutory law by

minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at trial tl,at such conduct occurred

in Alaska.

INTERROGATORY NO. 71: Identify every alleged violation enumerated in

response to Interrogatory _ o. 66 which was the result of Lilly's "violatling] the labeling

. _ady,erti..IDll!Ulroyisions of AS 17.20 in vi.<l!.~ji.9ILQf...b..s...45.50,171(!:»H_iD;' as alleg!<i\j!L .__

paragraph 53(f) ofthe Complaint. Your response should identify each provision ofAS 17.20

that you contend was violated, describe in detail each incidence ofalleged conduct resulting
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in Alaska.

INTERROGATORY NO. 72: For each individual violation eoumerated in

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
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comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred

Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

in that violation of AS 17.20, identify who engaged in the conduct and describe their

involvcmcnt, identify when the conduct occurred, and identify where the conduct occurred.

ANSWER: The State objects to thc foregoing interrogatory in that discovery is

ongoing in this case. Tbe State has only recently received document discovery from Lilly

and is still in the process oftaking depositions ofLilly witnesses with information relevant to

the State's clalios. Subject 10 and without waiving this objection, it is clear that Lilly

minimizing the magnitude and hazards ofolanzapinc-induced weight gain, denying a causal

engaged in cooduct violating the above-referenced provisions of the Alaska statutory law by

Plaintiff's Responses 10 Defendant's
Fourth Set of Interrogatories

response to Interrogatory No. 66, identify the "ascertainable loss ofmoney or property" that

__ypu conte.ill!.Ks.Jl!~gfrQ)ll t~t1!P_e£ifi.c_'ill>latiQ.I)~ .. _.. _:_._. .__ . ._
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~st"'= ANSWER: The State objects to the foregoing interrogatory in that discovery is

!'OURnl FLOoR
""CIIO~~'.AK ongoing in this case. The State has only recently received document discovery from Lilly

TEL:: 907.272.3538

[~_.

------~2.O2l~~



Zyprexa was an appropriate treatment for "complicated mood disorders" and other off-label

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

in Alaska.

Respectfully SUBMITTED and DATED this1tday of November, 2007

State ojAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 CI
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Plaintiff's Responses to Defendant's
Fourth Set of Interrogatories

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

minimizing the magnitude and hazards ofolanzapine-induced weight gain, denying a causal

engaged in conduct violating the above-referenced provisions ofthe Alaska statutory law by

and is still in the process ofUlking depositions ofLilly witnesses with information relevant to

the State's claims. Suhject to and without waiving this ohjection, it is clear that Lilly
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uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
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& BRICKMAN, LLC

H. Blair Hahn
Cbristiaan A. Marcum
P.O. Box 1007
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Certificate of Service
I hereby certify that a true and correct copy of
Plaintiff's Responses to Defendant's Fourth
Set of Interrogatories was served by mail
~ facsimile on:

Brewster H.)amieson
Lane Powell LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email Cboiseb@pepperlaw.com)
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With kindest regards, I remain,

I am in receipt ofyour letter dated November 30th regarding the State's Responses to Lilly's
Fourth Sets of Interrogatories and Requests for Production.

~
Christiaan Marcum
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We have provided you with the basis for our allegations in previous discovery responses and
briefIng in this case, including a recitation of facts and citation ofdocuments developed in the MDL
discovery. However, Lilly has delayed the production of every piece of Alaska-specific discovery
the State has requested and which would allow the State to provide more detailed responses to your
Fourth Interrogatories. As stated in our responses, we have only recently received this discovery and
bavejusl begun the depositions of Alaska·specific witnesses. Moreover, we have agreed to delay
some of these depositions at your request. Thus, it is not appropriate for the State to answer these
interrogatories at this time, and it will not do so until the discovery on these issues is fully

developed.

December 3, 2007

Dear Eric:

VIA US MAlL NO EMAIL
Eric Rothschild, Esquire
Pepper Hamilton LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799

Re: Slale of Alaska v. Eli Lilly and Company
Case 0.: 3AN-06-5630CIV

Christlun Marcum
U3.727.6522 Direct Dial No.
&43.216.6509 Direct Fax No.
c.marcumGrpwb·com

ee: Matthew L. Garretson, Esq.
Joseph W. Sleele, Esq.
Eric T. Sanders, Esq.
David Suggs, Esq.
Brewster Jamieson, Esq.
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Defendant.

Plaintiff,

STATE OF ALASKA,

Page 165

STATE OF ALASKA
9/19/0730 (b) (6)

VIDEOTAPED 30 (bl (6) DEPOSITION OF
STATE OF ALASKA

DESIGNEE: DAVID CAMPANA

wednesday, September 19, 2007
9:30 a.m.

Volume II

THIRD JUDICIAL DISTRICT AT P.NCHORAGE

Taken by counsel for Defendant
at

Lane Powell, LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska

IN THE SUPERIOR COURT OF THE STATE OF ALASKA

ELI LILLY AND COMPANY.

Case No. 3AN-06-0S630

STATE OF ALASKA v. ELI LILLY

Go1kow Technologies, I nco - 1.877.370.DEPS

002109 EXHIBIT b
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14 A. I don't know.

EXHIBIT 6-
PAGE~ OF..:::L- oM2f

Page 300

STATE OF ALASKA
9/19/07

002110

30 (b) (6)

Q. Okay. Again, when we're talking about

misrepresentations to the State of Alaska, you can point

to the package insert, but you can't point to any

misrepresentations that one person from Lilly said to

anybody at Alaska, correct?

A. Correct.

Q. The next sentence --

MR. HAHN: His lawyers would be able to

point to lots though. Don't worry.

MR. ROTHSCHILD: I can't wait to meet them.

MR. HAHN: You have met them.

Golkow Technologies, Inc. - 1.877.370.DEPS

A. Yes.
Q. As of March 2006, did you have anything that you

would base your contention that the package insert was a

misrepresentation of __ misrepresentation to the State

of Alaska that zyprexa was safe and effective?

A. No.
Q. You were not aware of anything that would support

the contention that that was a misrepresentation?

A. Correct.
Q. Do you know whether it is accurate that Eli Lilly

knowingly misrepresented to the State of Alaska that

zyprexa was safe and effective?

letter came out?

23

25

22

2.

21

20

19

18

17

16

15

13

12

11

10

STATE OF ALASKA v. ELI LILLY



Eric Rothschild
dittct dial: 215981813

<U,ect fax: 2159814750
rothschc@peppedl'lw.com

These discovery demands obligate the State DOt only to enwnerate each instance
in which it alleges Lilly violated the Alaska Unfair Trade Practices and Consumer Protection
Act, but also to state the specific factual bases for each such instance. The State's responses do
neither. Indeed, the responses fail to specify even one single conununication, document, or event
that could form the factual basis of the State's claim, much less how the Act was violated.

We are in rcceipt of plaintiff State of Alaska's (the "State") Responses to
defendant Eli Lilly and Company's ("Lilly'') Fourth Sets of Interrogatories and Requests for

production of Documents.

Given that it is the State's position that evidence developed in the Zyprexa MDL
provides the basis for proving the aspects of the case it proposes to include in the frrst phase of
the trial, therc is no basis to withhold information about thc purported violations of the Unfair
Trade Practices Act claim already in the State's possession, even ifit is the case that ongoing
discovery may relate to the Unfair Trade Practices Act claim. At this stage of the litigation. with
summary judgment motions due on December 10, the State has no grounds to avoid furnishing

Dear Christiaan:

Re: State of Alaska v. Eli Lilly and Company
Case No.: 3AN_06-5630CIV

November 30, 2007

Christiaan Marcum, Esq.
Richardson Patrick Westbrook & Brickman, LLC
1037 Chuck Dawlcy Boulevard
Building A
MI. Pleasant, SC 29464

VIA EMAIL

lOGO Two l.opo Squuc:
Eigbteenlh l.nd Arch Strtm
Pbi\t.ddphia. PA 19103-2799
215.981.4000
Fu 215.981.4750

.:...:Pe~ppC-.-er_ll_aIIll_·~~

P"ro«lOll
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I'epJJ.lr Hamillon W'
~_.~

Christiaan Marcum. Esq.

Page 2
I ovembcr 30. 2007

Very truly yours.

ce: Eric T. Sanders. Esq.
David Suggs, Esq.
Joseph W. Steele V. Esq.
Brewster H. Jamieson, Esq.

?~~c~"'"
Eric Rothschild

If you contend that there is some specific discovery or testimony that you require

in order to fully respond to lhis sct of discovcry demands. please describe. Should we not hear
back from you by Tuesday. December 4. we plan to file a motion to compel with the Court.

Lilly with a description of the communicatinns. marketing pieces. or other documcnts that it

contends constitute violations of the Unfair Trade Practices Act

002' 12
EXHIBIT -E:.
PAGE~OF~



In the Supreme Court of the State of Alaska

Eli Lilly and Company,
Supreme Court o. S-12936

Petitioner,

v. Order
Petition for Review

The Petition for Review is DENIED.

IT IS ORDERED:

Date of Order: 1/14/08

Eric T Sanders
Feldman Orlansky & Sanders
500 L Street, SUIIC 400
Anchorage AK 99501

002113

Fabe, Chief Justice, and Eastaugh and Carpeneti, Justices.
[Mallhews and Winfree, Justices, not participating.]

Before:

Brewster H Jamieson
Lane Powell LLC
301 \V Nonhem Lights Blvd Suite 301
Anchorage AK 995032648

Clerk of the Appellate Courts

Entered by direction of the court.

tate of Alaska,

Respondent.

Trial Court Case # 3AN-06-05630CI

On consideration of the Petition for Review filed on 1217/07, and the response
filed on 12/17/07,

Distribution:

ee: Supreme Court Justices
"'-., Judge Rindner

~lciII#o:tchOi age-
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THE SUPERIOR COURT FOR THE STATE Or ALASKA

I. INTRODUCTION

Discovery Master, Lilly withdrew some objections to certain requests and was ordered by

both sets of discovery. After extensive briefing and a day long hearing in front of the

002114

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-S630 Civil

Page lof7

Defendant.

Plaintiff,

Interrogatories and Requests for Production. After Lilly stone-walled any meaningful

On February 8, 2007, the State served its first sets of Interrogatories and Requests

ELI LILLY AND COMPANY,

MEMORANDUM IN SUPPORT OF PLAINTIFF'S RENEWED MOTION TO
COMPEL AND MOTION FOR SANCTIONS

response to most of the State's discovery requests, the State filed motions to compel on

the Discovery Master to respond to others. While Lilly has responded to some of those

v.

requests, it has failed to meaningfully respond to others and has effectively evaded the

THIRD JUDICIAL DISTRICT AT ANCHor~RAE ~

STATE OF ALASKA,) ..J
) ~'
)
)
) Case No. 3AN-06-05630 CI
)
)
)
)
)

for Production, which were followed on May 31, 2007, by the State's Second

Memorandum in Support of Plaintiff's Renewed
Motion to Compel and Motion for Sanctions

Orders of the Discovery Master.FELDMAN ORLAN$KY
&,SANDERS

""L5nEET
Foollrn FlOOR

ANaIORAGE. AK
99>0,

TEL: 907.m.3538
FAX: 907.214.0819



Thi memorandum is submitted in uppor! of Plaintiff's Renewed Motion to

Compel and Motion for Sanctions. The issues requiring legal discussion are addressed

below along with the specific discovery issues which remain outstanding.

11. SPECIFIC RESPONSE DEFICIENCIES

drugs will be on any Alaska formulary, pharmaceutical and therapeutics list or preferred

organization, committee or authority responsible for determining which prescription

drug list (Interrogatory No.3, Request for Production No.3). Lilly withdrew its

0021 15

Stale ofAlaska v. Eli Lilly and Company
Case No. 3AN-Q6-5630 Civil

Page 2 of7

responsible for communicating on such topics with representatives of Alaska's Medicaid

program (Interrogatory No. I, Request for Production No. I) and members of any

A. Interrogatory os. I and 3 and Corresponding Reqnest for Production
Nos. I and 3.

Discovery Master Order, September 24,2007, pp. 9,10 (Exhibit I).

September 11,2007 Hearing Transcript, pp. 64-66 (Exhibit 2).

The State's interrogatories and requests for production sought information

regarding Lilly's marketing of Zyprexa for use in Alaska's Medicaid program and

associated Zyprexa use. Specifically, the State requested the identities of individuals

communications by Lilly employees regarding the efficacy, benefits, risks or costs

objection to these requests at the hearing in front of the Discovery Master, as noted in the

Discovery Master's September 24, 2007 OrdeL ' Further, on the record at that hearing

Lilly committed to producing witness names and documents related to those topics.2 To

Memorandum in Suppon of Plaintifrs Renewed
Motion to Compel and Motion for Sanclions

FElDMAN ORlMiSKY
& SANDERS
SOOLSnlEET

FoIJJml Fl.OOR
AHC»ORAGE. AX:

99S01
TEL: 907.2n.3S38
FAX: 907.274.0819



!hi date, Lilly has only identified and produced documents for two such witnesses. The

State ha taken the depositions of those witnesses, and it is abundantly clear that Lilly has

failed to meaningfully respond to the State's discovery requests.

The first witness identified was Nathaniel Miles, a manager of Public Affairs. At

in the State's requests would have been by sales representatives and Lilly employees

The second identified witness was Kevin Walters, a Public Health Division

account executive. Waiters denied ever discussing any Lilly product with Alaska

0021 16

State ofAlaska v. Eli Lilly and Company
Case No. 3AN.Q6·5630 Civil

Page 3 of7

Medicaid representatives, and indicated that communications regarding the issues raised

Deposition of Nathaniel Miles, pp. 216-218 (Exhibit 3).

[d. (Exhibit 3).

Deposition of Kevin Waiters, pp. 86-93 (Exhibit 4).

Alaska Medicaid department or any DUR or P&T committees regarding any of the issues

legislators, and communications with persons falling within the categories of individuals

of inquiry in the State's discovery requests.' His communications were primarily with

his deposition, Miles made it clear that he did not communicate with members of the

representatives and outcomes liaisons.'

covered by the State's requests would have been handled by others, including sales

Lilly has identified its Alaska sales representatives, and the State has issued

deposition notices for some of them. However, Lilly never identified any Alaska

referred to as "outcomes liaisons."S

Me~randum in Support of Plaintiff's Renewed
Mouon (0 Compel and Motion for Sanctions

FaDMAN QlllANSKY

&SANDEJtS
,..,LSTREET

FOORm FlOOR
ANCHORAGE. AI(

""1
TEL: 907.2n.1S38
FAX: 907.274JJ819



outcomes liaisons as witnesses, nor produced any documents from those individuals'

possible.

B. Request for Production No.7.

also represented during the hearing that Lilly would produce call notes for any physician

0021 17

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-Q6-5630 Civil

Page 4 of7

The State requested the database of "call notes" generated by Lilly sales

custodial files. The witnesses above both identified Trina Clark as an Alaska outcomes

liaison for the relevant time period,6 and Walters further identified Jeff Hill as an Alaska

outcomes liaison for the relevant time period.? Lilly should be required to immediately

produce the custodial files, including but not limited to all relevant documents and

emails, for these witnesses and to produce them both for deposition as soon thereafter as

Deposition of Kevin Walters, p. 87 (Exhibit 6).

September II, 2007 Hearing Transcript, pp. 88-89 (Exhibit 7).

representatives. The Discovery Master ordered the production of a random sampling of

4,000 such call notes as urged by Lilly during the hearing. However, counsel for Lilly

Rader; Dr. Lucy Curtiss; Dr. Alexander Von Hafften; Dr. Jeffrey Magee; Dr. Ramzi

whose deposition Lilly sought to take in this case, as was the practice in the MDL

proceedings.8 Lilly has now noticed the depositions of seven physicians: Dr. Carolyn

• Deposition of Nathaniel Miles, p. 51 (Exhibit 5); Deposition of Kevin Walters, p.
87 (Exhibit 6).

Memorandum in Support of Plaintiffs Renewed
Motion to Compel and Motion for Sanctions

FELDMAN ORUNSKY
&:SANDEJt.S
""Lsnarr
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Alaska physicians through the present day.

The State requested specific financial information on an annual basis related to

C. Interrogatory Nos. I2 and 13.

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil

Page 5 of7
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Nassar; Dr. Roben Schulls; and Dr. Verner Stillner. Lilly should immediately produce

any and all call notes detailing sales visits to those physicians.

In addition, the sampling of only 4,000 call notes produced to the State does not

include any call notes which occurred after August 5, 2004. The State assens that Lilly

is liable for negligence, strict liability and statutory causes of action up to the present day

and Lilly should therefore be required to provide call notes reflecting its conduct with

produce publicly available data responsive to both requests. While Lilly provided such

sales of Zyprexa both globally and in Alaska. The Discovery Master ordered Lilly to

data through the year 2004, it has refused to do so for 2005 to the present arguing that its

objection to providing information after September 2004 was not overruled by the

Discovery Master. However, in reviewing the transcript, the issue of the date scope of

production on financial issues was not argued, and the Discovery Master certainly did not

sustain any objection to scope related to date or limit Lilly's production obligation in that

manner" Lilly should be required to produce the responsive financial information for

2005 to the present.

Id. pp. 95-97 (Exhibit 8).

Memorandum in Support of Plaintiff's Renewed
Motion to Compel and Motion for Sanclions

F'aoMAl'oj ORU,NSKY

& SANDERS
SOOLsnarr

FouimI FLOOR
A.NcIfORAGE. AI<

99>0,
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III. Conclusion

For the reasons stated above and in its Renewed Motion to Compel and Motion for

Sanctions, the State requests that the Court grant its motion in all respects and set a

deadline by which Lilly must supplement its discovery responses with all infoffilation and

documents responsive thereto, and by which it must produce witnesses for deposition.

State ojAlaska v. Eli Lilly and Company
Case No. 3AN-Q6-5630 Civil

Page6of7
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FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
5664 South Green Street
Salt Lake City, UT 84123
(80 I) 266-0999
Counsel for Plaintiff

Further, the State requests the Court grant it fees and costs related to the depositions of

Nathaniel Miles and Kevin Walters, as well as those associated with bringing this motion.

Dated this J.L day of December, 2007.

Me~orandum in Support of Plaintiffs Renewed
MOtion 10 Compel and MOlion for Sanctions

FaoMAH ORUNSKY
& SAXDBlS

SOOLSrnn
FoliIlnl FLooll

ANCHORAGE.AK
99501

'TEL: 907.2n.3538
FAX: 907.274.0819
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Brewster H. Jamieson
Lane Powell LLC
30 I West Northern Lights Boulevard, Suite 30 I
Anchorage, Alaska 99503-2648

Certificate of Service
I hereby certify that a true and correct copy of
Memorandum in Support of Plaintiff's Renewed
Motiont~d for Sanctions was served
by mail~acsimile on:

RlCHARDSO ,PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn
Christiaan A. Marcum
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff

S,a,e ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil
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Barry Boise, via email (boiseb@pepperlaw.com)

:~p~Date/f;f;;r

M~orandum in Suppon of Plaintiff's Renewed
Mouon to Compel and Motion for Sanctions

FELDMAN ORuNSKY
&:,SANDERS

SOOlSToEET
Foo1lTll FlooR

ANOIOAAGE. AI(
99>0,

TEL.: 907.272.3538
FAX:907.2R0819



• •
Dan A. Hensley

Attorney
Practice limited to Mediation and AJbilrlltioo

1036 W. 22d Ave.
Anchorage, AK 99503

360-3177
dbensley@gci.net

SIlUc's Unfair Trade Practices and Consumer ProtectionA~ and for negligence,

The State bas not filed a class action and is not seeking damages for individual

pstients. Instead, the stale seeIrs to recover for excess expenditures allegerlly incurml by

Exhibit 1, Pogo 1 of 3
SOAllollon 10~

.COO!No,~CI00212·1

DISCOVERY MASTER ORDER
State', FiIllt Motion·to Compel

Lilly', Motion to Compel
Lilly's Motion fot Coonnissioo for Subpoena

negligent misrepresentation and fraud.

Tbe State of Alaska seelrs damages from Eli Lilly & Co. for bann

allegedly caused by Lilly" marketing and sale of lbe drag Zyprexa. Tbe State assel18

claims in strict product liability for failure to warn and design def~ for violation of lbe

sepiember 24, '2007

Brewster Jamieson, Esq.
Lane, Powell, Spe8IS, Luberski, U.P
301 W. Northern LighlS Blvd., Soite 301
Anchorage, AK 99503

Eric Sanders
Feldman, OrIansky & sanders
SOO L Stree~ Snite 400
Anchorage, AK 99S0l

RE: S_ ofAlaska v. Eli Lilly & Co., 3AN.{)6.0S630 CI



•
bave that a= be<2use the production from the S1aIe bas bten so shoddy tbatliUy

cannot be asswed of the accuracy of the edited database iofonnation.

For the reasons staled above, lilly is not entitled to access to patient identifying.

information. BeCause the State has committed to making additional database discovery,

Lilly's claim of risk of inaccurate production is not persuasive.

Ruljngs 00 Individugl Discoyery Requests

LilIy's Motiop to Compel (August 6 2007)

DENIED. See discussion of Access to Patient Medical Reconis above.

tilly's Motion for Application For Commission to Issue SubpoeQa

DENIED. See discussion of Access to patient Medical records and Discovery

Regarding State's Medicaid Data Base above.

State's first Motion to Compel (July 10 2007)

DENIED in part and GRANTED in part.

Int , I, RPP, 1. lilly withdrew its objection at oral argument

Int , 2, RPP, 2 DENIED. The S1aIe seeks ioformation regarding

communications about Zyprexa from lilly to public payon of medical bills in AJaslat

otberthan Medicaid. lilly argues that the informatioo sought will not lead to admissible

evidence because the State's claims arc limited to misrepresentations to Medicaid. The

State argues that this information is relevant because other public payor organizations

could influence the State and prescribing physicians regarding the use of Zyprexa.

The State lias access to the MOL collection that likely conwns a representative

sample of communications about Zyprexa made by lilly to numerous organizations. It is

also likely that the communications made to other payors in Alaska are similar to

9

002122



comm~tions made to the State and evidence of communications available in the

objection is sustained.

Lilly to pstient advOcacy groups, lbe American Psycbia\ric Association, the Texas

exhibit 1, Page 3 of 3
SOA Motion to Compel
CaM No. 3AN-01-05I3O CI002123

10

In!. #4, RFP #7. GRANTED in part. Tbe State seeks infotmation regarding call

note references to Zyprexa geoerated by UUy sales representatives in Alaska. Call notes

are brief entries made by sales representatives documenting meetings with physicians.

Lilly recognizes that lbe information may be disl:ovetable but claims that retrieving the

Medication Algorithm Proj~ and Comprehensive NueroSciencc. Ully's objections are

sustained for the reasons stated above in Int. n.

MOL coUection.

The evideoce sougbt by lbe State is technically discoverable - but it appears !bat

the ability of other payors to influence the State is tenuous and the information sought is

also likely redtlndanl to information already available to the State. Given the State's

interest in limiting unnecessary discovery so as to preserve the March 2008 trial date,

legislative bnmcb. UUy asserts lbe same objections noled above regarding In!. #2. The

Stated~ not have any evidence that other m~mbers of the Alaska executive branch or

the Alaska Legislature influenced Alaska Medicaid tegstding lbe use of Zyprexa. Lilly's

communications aboutZyprexa from Lilly to represeotatives of Alaska's executive or

In!. #(j, RFP #9. DENIED. The State Sj:Cks information tegatding

UUy's objectioo to lbe discovClJl as ovetbroad is sustained.

[nt # 3, RFP #!3. Lilly withdrew is objection at oral argument

DENIED. The State seeks infonnatioD regarding communications about Zyprexa from

InL # 8, RFP#l1; In!. #9, RFP# 12;lo!. #10, RFP# 13; In!. # 11, RFP# 14.



Page 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

3

STATE OF ALASKA, )

)

plaintiff. )

)

vs.
)

)

ELI LILLY AND COMPANY, )

)

Defendant. )

)

Case No. 3AN-06-05630 CI

MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

Suite 301

at

LANE POWELL

Northern Lights Boulevard,

Anchorage, Alaska

Pages 1 - 168

Tuesday, September 11, 2007

11,00 A.M.

301 West22

18

19

20

21

15

16

17

14

10

11

12

13

23

24

25

002124 exhibit 2, Page 1 of •
SOA Motion to Compel
Case No. 3AN-OI-O!5I3O CI



Page 64

..
~----"'.'----------~-----~

1
MR. BOISE: I think so, yeah.

MR. SUGGS: Okay. Let'S hear it.

13 Executive or Legislative branch.

14 And the areas -- and then it goes on for

program and produce their files. There is one more

name in particular that we understand and are ready

for production.

MR. BOISE: I think SQ. I mean, the -- I

been grouped together where the State asks for the

names of individuals that communicated with the

you know, 2 of that motion where there is a number of

interrogatories and requests for production that have

to compel, and the first category, and 1
1

m on page,

guess 11m first addressing Plaintiff's First Motion

21

22

20

17 where we can narrow the dispute is Lilly has

18 identified two names and will identify other names of

19 representatives that dealt with the Alaska Medicaid

16 patient advocacy, the APA, TMAP and eNS, and I think

15 categories of information about interactions with

12 interactions, as well as representatives of the

11 public payers and representatives of any formulary

10 Alaska Medicaid program, representatives of other

24

23 We still dispute the representatives of,

quote, other public payers. This has been about

25 Medicaid information.

002125
Exhlblt2,P_2~4

SOA lIotIon to Compo!
C... No. 3AN-08-0583O CI



Page 65

..
~ .L-------""-----I

DISCOVERY MASTER: Don't make your

22 misunderstand?

17 still on the table.

MR. SUGGS: 1 1 m not sure I understand. So

MR. BOISE: Fair enough. Off the table.

Just. tell me what's off the table.
argument..

So public payer still on t.able. Interactions with

Alaska formulary we would treat as off the table,

Legislative branch to the extent not included in that

7 individuals that dealt with the Alaska formulary

decisionmakers. Employees of the Executive and

that we would give you the identity of the

19 of the four bullet points on page 4 of our motion,

20 you1re willing to give us the discovery request on

21 the first two but not the last two, or did I

18

15 extent that itls seeking information beyond that or

16 seeking information regarding TMAP, we would say it1s

14 organizations we would take off the table. To the

13 eNS, Alaska-based individuals that dealt with those

11 subject to the motion to compel.

12 On the patient advocacy groups, the APA and

10 would still be on the table and would be still

23

24

25

MR. BOISE: For the first, second and

fourth bullet point, we1re prepared to give you the

information from the Alaska-based folks, the people

002126 Exhibit 2, Pogo 3 of4
SOA Motion to Compo!
C... No. 3AN-OI-OSI3O CI



Page 66

who deal with Alaska on these issues. Since we think

there are none for the third bullet point, the TMAP

reference, that would be not. Would be still on the

table.

15 Mr. Boise?

20 these chunks first, and this first chunking, he'S

MR. SUGGS: Excuse me. Can I interrupt

MR. BOISE: Yeah. On page 7, there is

DISCOVERY MASTER, Okay. Anything else,

MR. BOISE: We'll give you the names of

you're __ the important caveat here with respect to

those items on the page 4 is that you're only

prepared to give us the names of Alaska-based folks

9 who deal with those areas?

MR. SUGGS: Well, okay. Then I -- so

19 here? What I would suggest is that we deal with

18

16

17 interrogatories that deal with call notes.

14

13 reference, refer to interactions with Alaska.

10

12 produce documents, whether from those or others, that

11 Alaska-based folks that deal with those areas and

21 already addressed that. And he's now getting into

22 part B of our motion, and I would suggest that we can

23 probably keep things more under control if we deal

24 with these in chunks. Would that be acceptable?

25 DISCOVERY MASTER: You want to argue them

002127 ExhIbII2, P_ 4 of 4
SOAII...... toC_
C.. No. 3AN-Oe-OS83O CI
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3AN-06-5630CIV

Case No. :

x

x

Washington, D.C.

NATHANIEL RAY MILES

Plaintiff,

Wednesday, November 14, 2007

1 - 296

Confidential Videotaped Deposition of

vs.

Defendant.

3

5

6

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE

1 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

7 ELI LILLY AND COMPANY,

4 STATE OF ALASKA,

10

11

12

13

14

15

16

17

18

19

20

21 Pages,

22 Reported by, Dana C. Ryan, RPR, CRR

23

24

002128
EllIIlbII3,P.,o14
SOA MDlIon to CanpoI
C-No·~Cl



Page 216

Exhlbll 3. Pogo 2 014
SOA Motion 10 Compo!
C_ No. 3AN-Oll-OH3O CI

002129

I was

Okay. Just so I'm clear,

For -- primarily. I mean,

Okay. Kevin Walters, the

if -- like a -- you see on my

Q

A

Q

state action team that that was the -- the

number one issue, because I've never heard

a certain time. I -- I really always hear

if -- if

or whatever, but that was

2

4

1

8

3 them go in and just push a certain drug at

5 them go in and -- and I try to get them to

6 fight for the open access message, and we

7 do a pretty good job of it.

9 you, as a member of the Alaska State

10 Action Team, communicated only with

11 legislators; is that your testimony?

14 reports, I was always backup for somebody

13

12

15 if somebody needed me to do something.

16 That very rarely ever happened. That

17 wasn't -- you know, I just said I would

18 back anybody up or -- or whatever in -- in

19 going in. So, I mean, I might have gone

20 to a department meeting or something every

21 now and then to -- to sit in for somebody

22

23 legislation.

24

~--_.,-----------•.._------,



Page 217

Exhlblt 3, POlII 3 of 4
SOA II_to CompO/
C_ No. 3AN-OI-OII3o CI

002130

executive --

executive. You can --

he communicated with?

account

account

Yeah.

-- public health

Division --

Officials?

Okay. Ally specialists

Uh-huh, the department

The department

With the coalitions, the

Okay. Sales force

Okay. Who among these

Docs -- doctors and --

Q

Q

A

A

A

A

Q

Q

A

Q

A

Q

A

Q

A

Q

1 PHDAE--

5

3

2

6

7

4 division

8

9

10

11

12

13

14 officials and

15

16 communicated with?

18 the advocacy groups, the coalitions, et

17

19 cetera.

20

21 communicated with?

22

23

24 groups would communicate with -- if, for



6 OL, the outcomes liaison, to

5 like that it -- we -- they'd bring in the

Page 218

MR. ROGOFF: Are we

Okay.

-- do the -- to do the

Okay.

Uh-huh. usually in a case

MR. MARCUM: I'm just

MR. ROGOFF: Oh.

THE WITNESS: Oh, yeah.

With members -- to do the

communicates with members of the

talking in general about who

Q

Q

talking, Mr. Markum, about a

A

A

presentation to a DUR board?

DUR board.

example, in Alaska -- well, in Alaska I

believe there was a drug utilization

review board?

4

3

7

1

8

2

9 presentation.

11

15

13

14

10

12

16

18

17

19

20

21

22

presentation, it's usually the

outcomes liaison. The sales

23 reps talk to some of the DUR

24 members, but most of the time

002131
Exhlblt 3. Pogo 4 014
SOA Motion to Compel
C... No. 3AN-OI-05I3O CI
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002132

:No. 3AN-06-05630

Kevin R. Walters•
IN THE SUPERIOR COURT
OF THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE2

4

vs.

5

1

3 STATE OF ALASKA,
Plaintiff,

ELI LILLY AND COMPANY,
6 Defendant.

Golkow Technologies, Inc. - 1.877.370.DEPS

7
8 December 5, 2007

24

9
10 Videotaped Deposition of
11 KEVIN R. WALTERS held in the law offices
12 of Pepper Hamilton, LLP, One Logan Square,
13 philadelphia, Pennsylvania 19103,
14 beginning at approximately 9:11 a.m.,
15 before Ann V. Kaufmann, a Registered
16 Professional Reporter, Certified
17 Realtime Reporter, Approved Reporter of
18 the U.S. District Court, and a Notary
19 Public.
20
21
22 GOLKOW TECHNOLOGIES, INC.

One Liberty Place, 51st Floor
23 Philadelphia, Pennsylvania 19103

877.370.3377
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~4,P.... 2ol'
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002133

Kevin R. Walters •
MR. BRENNER: Objection,

Costs?

Of Zyprexa. We'll get

Your customers were

I never talked product with

Never discussed Zyprexa

NO.

Okay. Who discussed

That responsibility would

What others in your company

•
Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A. Sales.

Q. Okay. Anyone else?

A. Not to my knowledge.

Q. Okay.

A. Outcome liaisons.

concerned about cost, weren't they?

1

3

2 lacks foundation.

4

7 specific.

6

5

8

9 my customers.

Golkow TechnoJogies.lnc.. 1.877.370.DEPS

11 with any of your customers?

10

12

13

14 Zyprexa with your customers?

15

16 fall to others within our company.

17

20

21

18 would have responsibility for discussing

19 Zyprexa with customers in Alaska?

23

22

24



Kevin R. Waltcn

19 outcomes liaison?

Page 87

Hill.

Okay. who was that

Jeff

Jeff Hill.

Okay. Was Trina Clark the

A new outcomes liaison took

I'm not sure.

Okay. Who was the outcomes

A.

Q.

A.

Q.

A.

Q.

A.

A. During that time period?

Q. Uh-huh.

A. Of 2002?

Q. Let's start there - -

A. Okay.

Q. - - 2002.

A. Trina Clark.

Q. Okay. And was Trina Clark

Q.1

•

5

7

8

9

3

4

2 liaison for Alaska?

6

20

17 over as Trina moved to North Carolina.

21

22

18

16

15 outcomes liaison in 2004?

14

12 2003?

13

10

11 still the outcomes liaison for Alaska in

23

24

Q. Hill. Okay.

Is Trina still employed by

GolkowTcchnologies, Inc. - 1.877.370.DEPS

002134 Exhibit 4, P-oe 3 of g
SOA Motion to Compel
C...No.~CI



11 liaison, do you know?

15 approximately 2003?

Page 88

Kevin R. Wallers

Yes, she is.

Okay. I just asked because

Okay. So Jeff Hill became

Yes, she is.

Okay. Is Jeff Hill still

It -would be a guess on my

A.

Q.

A.

Q.

A.

Q.

A. Uh-hub.

Q. Just a new territory for

her?

A. Yes.

Q. Is she still an outcomes

A. He is not.

Q. Okay. When did - - well,

who is?

A. Currently there's no one.

Q. Okay. When did there cease

..
1 Eli Lilly?

2

3

4 you indicated she had moved to North

5 Carolina.

7

6

12

13

8

9

10

14 the outcomes liaison for Alaska in

16

19 the outcomes liaison for Alaska?

17 part.

18

20

21

22

23

24

GolkowTechnologies, Inc. - 1.877.370.DEPS

002135
Exhlblt4,Pogo4ofl
BOAM_1o CornpoI
C_No.~C1



• Kevin R Walters

Page 89

1 to be an outcomes liaison for Alaska?

2

3

4

A.

Q.

A.

I need to amend that.

Okay.

There was an individual

9 individual's name and when was he hired?

5 just hired for that open position as the

6 outcomes liaison. He is not fully

17 at this moment.

ExhIbll4, Pogo I 011
SOAII-.tDCOIftlIOI
C_No.__Cl002136

Okay. Prior to Steven

C-H-E-N-G.

Steven Cheng. There we go.

Steven Cheng?·

Okay.

Okay. Do you know the

Yes, I do. It escapes me

Well, what is this

I don't know the specifics

GolkowTccbnologles, Inc. -1.877.370.DEPS

Q.

A.

Q.

Q.

A.

A.

Q.

A.

Q.

Cheng, was Jeff Hill the last outcomes

liaison for Alaska?

8

7 integrated yet.

24

20

21

22

23

18

19

16

13 months.

15 specifics of his name?

14

12 been within the last two to three

11 of when he was hired. It would have

10



• Kevin R Walter.;

Page 90

Jeff Hill still with the company?

1

2

3

A.

Q.

Yes.

Okay. And when did -- is

19 with my customers.

14 responsibilities.

NO.

You did not, okay. Never

okay. Did you do

I did not discuss product

Okay. So you never

-- among other

okay.

Yes --

Q.

A.

Q.

A.

Q.

A.

Q.

A.

A. He is not.

Q. Okay. When did he leave

Eli Lilly?

A. 2007.

Q. Okay. Was he outcomes

6

7

5

4

8

9 liaison for Alaska until 2007 when he

22

23

21 presentations to Alaska's P&T Committee?

20

18

17 customers?

16 discussed any Lilly product with your

15

13

11

12

10 left?

24 did any formulary presentations on a

Golkow Technologies, Inc.. 1.877.370.DEPS

002137
ExhIbit., Pogo I"'.
SOA Motion to Compel
C.. No. 3AIf.06.OSI3O CI



• Kevin R. Walters •
pIIoge91

1 Lilly product?

2

3

A.

Q.

No.

And would that have been

4 the responsibility of an outcomes

21 the record for a second.

13 Pharmacy & Therapeutics.

MR. MARCUM: Let's go off

Uh-huh.

Okay. Excuse me for one

It would be the primary

We could start there, yeah,

Are you referring"to a P&T

It could have been.

Okay. Who else could it

A.

Q.

A.

Q.

A.

Q.

A.

9

7

6

5 liaison?

8 have been the responsibility of?

19

20

18 second.

17

15 role of an outcomes liaison to present

16 at a P&T public meeting, yes.

14

12

10 Committee meeting, public meeting? I'm

11 not sure what --

22 THE VIDEOGRAPHER: We're

23 going off the record. The time is

24 10:48 a.m.

Golkow Technologies, Inc. - 1.877.370.DEPS

002138
ExhIbit ..p. 7 01'
SOA Motion to Compol
Cae No. 3ANwOI-OH3O CI



• •Kevin R. Walters

Page 92

1

2

(Recess. )

THE VIDEOGRAPHER: We're

3 back on the record. The time is

7 a minute ago that you never communicated

8 with your customers about any Lilly

9 product; correct?

13 you would have never communicated with

14 any employee or representative of Alaska

15 Medicaid or any of your. other customers

16 in Alaska regarding the efficacy,

17 benefits, risks, or costs associated

18 with the use of Zyprexa?

ElcIllblt',P.loIl
SOA Motion to Compel
C_No·_CI

002139

Mr. Walters, you testified

I don't discuss product

Okay. So it's fair to say

Correct.

Okay. You would have never

Correct.

GolkowTechnologies, Inc.· 1.877.370.DEPS

Q.

A.

Q.

A.

Q.

A.

6

10

12

5 BY MR. MARCUM:

11 with my customers, correct.

19

20

21 communicated with them regarding any

22 evidence Lilly had that Zyprexa use

23 increased the risk of hyperglycemia?

24



Golkow Technologlcs,lnc.. 1.877.370.DEPS

19 further. Thank you.

Page 93

•KevinR Walters

MR. MARCUM: I have nothing

Correct.

MR. BRENNER: No questions.

THE VIDEOGRAPHER: We're

Okay. And your testimony

Correct, that would be

You would have never

Okay. You would have never

That would be the

A.

Q.

A.

Q.

A.

Q.

•
communicated with them regarding the

magnitude of olanzapine weight gain?

7

4

3

2

1

002140

5 responsibility of other individuals

6 within our company, correct.

8 communicated with them regarding

9 cardiovascular effects of Zyprexa side

20

22 going off the record. The time is

23 11:09 a.m. This is the end of Tape 2 of

24 the deposition of Kevin Walters.

21

17

18

14 was that those other individuals to

15 which you are referring were outcome

16 liaisons and the sales force; correct?

13

12 other individuals.

11

10 effects?



1 IN THE SuPERIOR COURT FOR THE STATE OF ALASKA

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE
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3AN-06-5630CIV

Case No. :
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002141

9:06 a.m.

1 - 296

•

Washington, D.C.

x

NATHANIEL RAY MILES

Confidential Videotaped Deposition of

Wednesday, November 14, 2007

Reported by: Dana C. Ryan, RPR, CRR

Pages:

plaintiff,

Defendant.
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vs.
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5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



15 BY MR. MARCUM:

2 talking to my boss if there was an issue

Page 51
•

don't mark on

002142

In '03, I'd say yes.

Okay. Outcomes liaisons,

Okay. You mentioned

Other than, you know,

Q

A

THE WITNESS: Say that

MR. ROGOFF: Excuse me.

one more time. I'm sorry.

Thanks.

that -- write on the exhibit.

Could we just

Q

A

•

Q okay. Trina Clark is

listed here. Do you know who Trina Clark

is?

A Yes.

Q Okay. And was she the

24

4

23

5 earlier that the state action team might

6 have an outcomes liaison. Is that Trina

7 clark __ that's who's reflected here c- in

3 or something.

21 outcomes liaison for the Alaska State

22 Action Team?

20

19

1

18

17

8 2003?

9

16

14

13

12

11

10
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:NO. 3AN-06-05630

Kevin R. Walters•
IN THE SUPERIOR COURT
OF THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

vs.

5
ELI LILLY AND COMPANY,

6 Defendant.

4

7
B December 5, 2007

910 Videotaped Deposition of
11 KEVIN R. WALTERS held in the law offices
12 of Pepper Hamilton, LLP, One Logan square,

13 Philadelphia, pennsylvania 19103,
14 beginning at approximately 9:11 a.m.,
15 before Ann V. Kaufmann, a Registered
16 professional Reporter, certified
17 Realtime Reporter, Approved Reporter of
1B the U.S. District Court, and a Notary

19 Public.

20
21
22 GOLKOW TECHNOLOGIES, INC.

One Liberty Place, 51st Floor
23 Philadelphia, pennsylvania 19103

B77.370.337 7

3 STATE OF ALASKA,
plaintiff,

2

1



Page 87
•Kevin R Walters

002144

Hill. Okay.

Is Trina still employed by

Jeff Hill.

Jeff

Hill.

Golkow Technologies, Inc. - l.877 .370.DEPS

Okay. Who was that

A new outcomes liaison took

okay. was Trina Clark the

I'm not sure.

Okay. Who was the outcomes

Q.

A.

Q.

A.

Q.

A.

Q.

A.

A. During that time period?

Q. Db-huh.

A. Of 2002?

Q. Let'S start there - -

A. Okay.

Q. - - 2002.

A. Trina Clark.

Q. Okay. And was Trina Clark

Q.

•

20

21

22

23

24

18

17 over as Trina moved to North carolina.
16

19 outcomes liaison?

15 outcomes liaison in 2004?

8

9

7

13

12 2003?

5

6

11 still the outcomes liaison for Alaska in

4

10

3

2 liaison for Alaska?
1
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11 40,000 Alaskan?

6 of producing call notes in the litigation. It's

Page 88
•

Yeah, and, you know, there is a

002146

MR. BOISE,

DISCOVERY MASTER, I don't want to

MR. SUGGS: Your Honor.

MR. BOISE, Yes.

MR. BOISE, Well, that could involve

MR. BOISE, Alaska call notes.

DISCOVERY MASTER, On zyprexa?

DISCOVERY MASTER, And you say there are

MR. BOISE, The full data set? Yeah, the

•

lot of long discussion about, you know, how much

the math for --

minutes per call note of review time. So you can do

24

25

interrupt his argument. I'll let you respond when he

23 finishes.

22

20

21

7 about __ the review-and-produce time is about two

burdensome? If you object to produce a random

sample? Or tell me why you're not willing to produce

5 burden is in our history. And we have a long history

19

DISCOVERY MASTER, You have to look at them

18 individually?

17

Zyprexa. We have to look at them to see whether they

16 involve Zyprexa.

3 them all.

15

14

13

12

10



discovery of physicians is going to take place

ultimately in this case. And certainly the extent

that Lilly would pursue any physician's deposition,

we would do what we have always done in the

underlying litigation, is produce the call notes that

associate with that physician. So those interactions

11 certain terms or not, we're willing to discuss that.

12 We just have not had the opportunity to discuss

002147

You know, it's a new disorder, and that's

a doctor writes llmood" down in a record or "mood"

nonindicated, we would say that's exactly why we need

to look at medical record which would show the

somehow gets to a database, that that means it's

elements of bipolar disorder.

exactly what the Donna profile, to use the example,

is going to. There is certainly a profile consistent

are part of the discovery record, that we take it on

a physician-by-physician basis. If there is more

reasoned way to get at this to meet the Statets needs

10 short of 40,000, whether it's, you know, searching

13 whether anything short of this is even of interest.

14 Just so the allegation doesn't go unsaid.

15 I know we're not trying the case before you today.

16 Bipolar disorder for which Zyprexa is indicated is a

17 mood disorder. So when the plaintiffs claim that if

18

19

20

21

23

22

24

25



vs.

plaintiff.

Page I

002148

Pages 1 - 168

Tuesday, September 11, 2007

11:00 A.M.

at

LANE POWELL

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

ELI LILLY AND COMPANY,

MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

Defendant.

15

16

17

9 Case No. 3AN-06-05630 CI

10

11

12

13

14

18

19

20

21

22

23

24

25



• • Page 95

1
MR. SUGGS: sounds like they've agreed to

give it to us.

DISCOVERY MASTER: That'S all you want on

19 claim of undue burden is unfounded.

20 More importantly, Your Honor, the

-I,'.ZfIII4lOA _ to CaonpoI
C_No.__C1002149

__ and 10, Interrogatory

The next chunk, Your

increasing financial gains after certain promotional

Honor, was Interrogatory Nos. 12 and 13 where we

2S

23 and motive to engage in fraud, misrepresentation and

24 unfair trade practices. And moreover, evidence of

7 - -
MR. SUGGS: Yup.

6
DISCOVERY MASTER:

7 No. 7, RFP No. 10?

8 MR. SUGGS: Yeah.

21 information is clearly relevant to the subject matter

22 of this action. It's relevant to show state of mind

18 to that requested by the State. So we think their

17 maintain and periodically report similar information

16 traded corporation, it's therefore required to

15 information. And frankly, since Lilly is a publicly

14 define their burden in relation to producing that

13 unduly burdensome and overbroad, but they failed to

12 and in Alaska. They objected by saying that this was

10 requested specific financial information on an annual

11 basis related to the sales of zyprexa both globally



• Page 96

1

2

conduct complained of by the State was implemented.

For example, the off-label promotion to

primary care physicians is clear evidence of the

result of that conduct.

DISCOVERY MASTER, Mr. Boise.

17 the income before taxes, or what is the cost of

15 what we've simply objected to was trying

ExhlbllI, P_SoI4
SOAII_ 10 Compo!
C.. No. 3AN-OI-OII3O CI

002150

mean to engage in some form of

If the allegation is increase in sales

yields, increase in revenue and there was increase in

that Lilly is a publicly traded company, that it's a

for-profit company, and it publicly reports the types

of information that is sought but not the specific

information that is sought.

accounting exercise to get at the very general issue

products sold?

be at least responsive to the allegation or the need

MR. BOISE' Lilly is a publicly traded

company, and it does report publicly some of the

types of information that plaintiffs seek and would

22

24

25

23

21

20

6

19

18

16 to __ you know, the actual request includes: What is

14 be shown for zyprexa and other data that is sought.

12 available documents, and if Mr. Suggs canlt locate

13 them, I can certainly help him, where net sales would

11 sales figures that are available on publicly

10 to show some sort of motive. That is, there are net



suggest the State can pull it up today and see the

5 net sales figures for the product.

MR. SUGGS: well, we're not just asking for

doing so.

MR. SUGGS: Your Honor, our next chunk was

Page 97

ExhIbltI,P_4Gf4
SOAM_ to Compo!
C_No._CI

•

00215\

•

DISCOVERY MASTER, All right.

MR. SUGGS: Well, Your Honor, we think

we1re entitled to the profitability information, not

just sales.

that way, it's not maintained in that way. But we

all sales in Alaska. The information is not kept in

measuring Medicaid sales how to get out the issue of

have access to. I don't know of a way beyond

Medicaid sales over time, and have no objection to

MR. BOISE, To address the Alaska point,

certainly could give you a proxy, which would be

that we can produce or something that you already

certainly the Medicaid sales is certainly something

the sales and profitability in Alaska.

asking for the corporation-wide figures but also for

for measures of profitability, and we're not just

net sales figures. As you know, we're also asking

sales over periods of time, Lilly doesn't object to

producing the publicly available information where

that information can be derived, or alternatively,
3

2

9

10

11

12

13

14

15

16

17

18

19

20

21

22

F 23

24

25



STATE OF ALASKA,

and proper.

The State of Alaska, through its undersigned attorneys, hereby moves for an order

State ofAlaska v. E/i Lilly and Company
Case No. 3AN-06-5630 Civil

Page I of3

•

002152

Case o. 3AN-06-05630 CI

i'
I

~
THE SUPERIOR COURT FOR THE STATE OF ALASKA

'1

THIRD JUDICIAL DISTRICT AT A CHORAGE

•

Plaintiff,

Defendant.

The grounds for the motion are that Lilly has failed to adequately respond to the

v.

PLAI TIFF'S RENEWED MOTION TO COMPEL
AND MOTION FOR SANCTIONS

ELI LILLY AND COMPANY,

Production or, in the alternative, granting such other relief as the Court may deem just

compelling Lilly to answer certain of the State's First Interrogatories and Requests for

State's interrogatories and requests, as required by the Alaska Rules of Civil Procedure

and previous orders of the Discovery Master. Specific insufficiencies are set forth in the

State's Memorandum in Support of Plaintiff's Renewed Motion to Compel and Motion

for Sanctions. Plaintiff also requests costs and attorney's fees in bringing this motion,

and further costs and fees specified in the accompanying memorandum.

Plaintifrs Renewed Motion to Compel
and MOlion for Sanctions

F'Eu>MAN ORLANSKY

&: SANDERS
>OOLsnm

RMmlFtooR
A!'CHORAO£. AX

mo,
TEL: 907.272.3538
FAX; 907.274.0819



• •
The undersigned hereby certifies and affinns in accordance with Rule 37(a)(2)(A),

Alaska R. Civ. P., that further consultation with opposing counsel in an effort to resolve

tlle matters contained in said motion would serve no useful purpose.

Dated this!!- day of December, 2007.

002153

State ofAlaska v. Eli Lilly and Company
Case No. 3AN'{)6-5630 Civil

Page 2 oD

RJCHARDSON, PATRJCK, WESTBROOK
& BRJCKMAN, LLC

H. Blair Hahn
Christiaan A. Marcum
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
5664 South Green Street
Salt Lake City, UT 84123
(80 I) 266-0999
Counsel for Plaintiff

FELDMAN, ORLANSKY & SANDERS
Counsel for Plainti ff

Plainli~sRenewed Motion to Compel
and Motion for Sanctions

FEU>MAH ORLANSKY

& SANDERS

""LSTREEt"
FolJJml FLOOR

ANCHOllAGE. AI{

99>0'
Ta: 907.m.3S38
FAX: 907.274.1]819
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FELDMAN OR1..ANSKY
&,SANDERS

5OOLST1<Brr
FouRTIi f\.OOR

AHcJIORAGE. AI(

09501
TEL: 907.2n.lS38
FAX: 907.274.0819

•
Certificate of Service
1 hereby certify that a true and correct copy of
PlaintifPs Renewed Motion to Compel and
Motion for Sanctions a osed) Order
was served by mail , essen e csimile on:

Brewster H. Jamieson
Lane Powell LLC
30 I West Northern Lights Boulevard, Suite 30 I
Anchorage, Alaska 99503-2648

Barry Boise, via email Cboiseb@pepperlaw.com)
Pepper Hamilton

~~tefdw.fJf:;;t

Plaintiff's Renewed Motion to Compel
and Motion for Sanctions

•

Siale ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil
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