
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

vs.

ELI LILLY AND COMPANY,

Defendant. Case No. 3AN-06-5630 CI

MARK RINDNER
Superior Court Judge

ORDER DENYING ELI LILLY AND COMPANY'S MOTION TO STAY
UNSEALING OF RECORDS

On June 13, 2008, the Court issued an Order Granting Bloomberg's Motion to

Unseal Records. Court staff telephonically notified the parties' counsel that the order

was available in chambers. Counsel for the parties obtained copies of the order that

afternoon. On June 16, 2008, Lilly moved to stay unsealing of records until Lilly filed a

motion to reconsider and the Court ruled on that motion to reconsider. Lilly moved for

expedited consideration of the motion to stay.

The Court granted expedited consideration of Lilly's motion to stay and requested

a response from Bloomberg. The Court instructed court staff to delay unsealing

records. On June 17, 2008, Bloomberg opposed Lilly's motion.

The Court has delayed unsealing the records for five days. Lilly has not moved

to reconsider. The Court will not stay unsealing the records. The records now are

available for public access.

DATED at Anchorage, Alaska, this 18th day of June 2008.
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State v. Eli Lilly
3AN-06-5630 CI

Order Denying Eli Lilly and Company's Motion to Stay Unsealing of Records

I certify that on June 18, 2008 a copy was mailed to:
Eric S e s, r ws r Jamieson, Jon Dawson
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Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone

4 (907) 257-5399, facsimile
jondawsonlaldwt.com

6 Attorneys for Bloomberg, LLC,
d/b/a Bloomberg New

IN THE SUPERlOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DlSTRlCT AT ANCHORAGE
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II STATE OF ALASKA,

Case No. 3AN-06-05630 CIDefendant.

Plaintiff,

OPPOSITION TO ELI LILLY'S MOTION TO STAY UNSEALING OF
RECORDS PENDING FILING OF MOTION FOR RECONSIDERATION

On June 13, 2008, this Court issued a carefully crafted 26 page order granting

vs.

documents (their Opposition filed March 20, 2008, and their Supplemental Opposition

filed April 25, 2008). Eli Lilly now requests that the Court stay its order unsealing

Bloomberg, LLC's motion to unseal various documents in the above-captioned matter.

Eli Lilly & Company has already had two opportunities to oppose the unsealing of those

ELl LILLY AND COMPANY,
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documents so Eli Lilly can file yet a third round of briefing in the form of a motion for

reconsideration. There can be little doubt that Eli Lilly's motive is to delay the inevitable

release ofjudicial documents in the hope that time will erode the news value and public

importance of this information. However, this Court is not charged with the task of

helping Eli Lilly deal with its public relations problems. The motion for stay should be

denied for the reason that Eli Lilly has had more than adequate opportunity to brief its

position, and a motion for reconsideration is inappropriate and futile under Alaska R. Civ.

issue in Bloomberg's motion. In short, Eli Lilly failed to show specific facts of harm so

'competitors could use this information to Lilly's competitive disadvantage' with no

supporting facts or affidavits is inadequate to show good cause"); p.16 ("Lilly has failed

address the specific documents that Bloomberg sought to unseal. See Order Granting

Bloomberg's Motion to Unseal Records at p.13 ("Lilly supports these claims through

conclusory statements lacking factual support"); p. 14 ("the conclusory statement that ...

its opposition upon conclusory statements of harm, or relied upon affidavits that failed to

Bloomberg's Motion to Unseal Records, the Court repeatedly noted that Eli Lilly rested

as to overcome the public's right of access. This Court agreed. In its Order Granting

it would be put at a competitive disadvantage. Those assertions were based in large part

on an affidavit filed in another case that did not even relate to the particular documents at

10 P.77(k).

In opposing Bloomberg's motion, Eli Lilly offered only conclusory assertions that
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OPPOSITION TO MOTION FOR STAY 2
Slale ofAlasko vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
DWT 11321121v23970124.()()()()20
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to show how disclosure of Plaintiffs Ex. No. 10106 will harm Lilly"); p.18 ("[t]he

Hoflinan declaration does not discuss the Neosges deposition ... [and] Lilly fails to

illustrate, with any specificity, how Lilly competitors would use this information to harm

Lilly"); p. 18 ("Lilly does not indicate the nature of alleged trade secrets or confidential

business information and merely makes a conclusory statement that the information, if

released, could be used by Lilly competitors to Lilly's disadvantage ..."); p. 19 ("Lilly's

reliance on general conclusory declarations which do not discuss the pleadings at issue is

9
10 inadequate to show good cause"); p. 20 ("Lilly claims that the FDA must assert the

11 documents confidentiality ... [but] Lilly presents no law in support of this claim"); p. 25

12 ("Lilly cites the Hoffman declaration's general discussion regarding competitive

13 intelligence ... [but] Lilly fails to present facts that support its contention that disclosure
14

15
of these call notes will cause harm"); p. 26 ("Lilly offers no basis beyond general

005506

OPPOSITION TO MOTION FOR STAY 3
Slale ojAlaska vs. Eli Lilly and Company. Case No. 3AN-06-05630 Civil
DWT I1321121v13970124-OOOO20

reference to the Franson declaration for why these communications must remain

confidential").

Eli Lilly now argues that, unless a stay of this Court's Order is granted, "Lilly will

have lost forever its chance to convince this Court that certain of the documents should

remain under seal." Affidavit of Brewster H. Jamieson Re Expedited Consideration of

Motion to Stay at para. 3. Eli Lilly has already had two chances to convince this Court

that the documents at issue should remain under seal and a motl'on tio .d ., r reconSt eratlOn

25 cannot be used to obtain a third bite at the apple. Motions for reconsideration are granted
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only where the court has "overlooked, misapplied, or failed to consider" a material fact,

2 controlling law, or material question in the case. Alaska R. Civ. P. 77(k). Motions for

reconsideration cannot "be used as a means to seek an extension of time for the

presentation of additional evidence on the merits of the claim." Neal & Co. v. Ass'n of

6 Village Housing, 895 P.2d 497,506 (Alaska 1995). Inasmuch as Eli Lilly has twice

CONCLUSION

Eli Lilly has had two opportunities to convince this Court that the documents at

005507

OPPOSITION TO MOTION FOR STAY 4
State ofAlaslw vs. Eli Lilly and Company. Case No. 3AN-06-05630 Civil
DW[ 11321121v2 3970124..000020

bite at the apple. There are no grounds for reconsideration, and this Court is not charged

with dealing with courts not being the place to deal with the public relations problems of

litigant and this Court should implement its Order vindicating the public's right of access

to the records of this case.

issue should remain under seal. Having failed to properly support its position in prior

briefing, Eli Lilly should not now be granted a stay of this Court's Order to take a third

should have been timely presented to the Court in briefing on the underlying motion. 14.

reconsideration are not a vehicle to supplement the record with facts that, if they exist,

the documents at issue under seal, it cannot now seek a stay of the Court's Order so it can

attempt to cure its omissions by means of a motion for reconsideration. Motions for

failed to make the requisite factual showing necessary to establish good cause for keeping
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DATED this 17th day of June, 2008.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg LL

Certificate of Service:

I certify that on June 17. 2008, and a lrUe and correct
copy of the foregoing document was sent to the
following attorneys or parties of record by:

~i- ~ ~~~imi1e and Mail
( ) Hand Delivery

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501
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Brewster H. Jamieson, Esq.
Lane Powell LLC
301 W. Northern Lights Blvd., 5te.
301
Anchorage, AK 99503

J~c.Q... -6t£ g:rJl'tb-
Joyce Shepp

OPPOSITIO TO MOTION FOR STAY 5
State ojAlaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
DWT 11321111v2 oo20סס-3970124
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IN THE SUPERiOR COURT FOR THE STATE OF ALASKA

CLEf\n -: ,:.... - .::' I:'

THIRD JUDICIAL DISTRiCT AT ANCHORAGE
BY .

OE?lITY -l E;;i(
STATE OF ALASKA,

Plaintiff,

v.
Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

CERTIFICATE OF SERVICE

The undersigned certifies that on June 17, 2008, a copy of Defendant Eli Lilly and

Company's Motion for Expedited Consideration and Motion to Stay Unsealing of Records was

served by hand on the following:

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, Alaska 99501-5911

DATED this 17th day of June, 2008.

~
I certify thai on June 17. 2008, a copy of
the foregoing was served by hand on:

Eric T. Sanders, Esq.
Feldman Grlansky & Sanders
500 L Streel, Suite 400
Anchorage.Alaska 99501-5911
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Case No. 3AN-06-05630 CI
v.

__, 2008. The Court

ORDER GRANTING
EXPEDITED CONSIDERATION

Defendant.

Plaintiff,

IT IS HEREBY ORDERED that Lilly's Motion for Expedited Consideration is

ORDERED this __ day of , 2008.

filed and served no later than __ a.m.lp.m., , 2008; and Lilly shall

shall rule on the underlying Motion by June 17,2008.

IN THE SUPERlOR COURT FOR THE STATE OF ALASKA

THIRD mDICIAL DISTRlCT AT ANCHORAGE

STATE OF ALASKA,

provide a reply, if any, no later than __ a.m.lp.m., _

GRANTED. Any opposition to the underlying Motion to Stay Unsealing of Records shall be

ELI LILLY AND COMPANY,

THIS COURT, having considered Lilly's Motion for Expedited Consideration on

its Motion to Stay Unsealing of Records, all responses thereto, as well as applicable law:

I ca1ify lh.at 00 June J{P~8,aCOPYOf
lhe foregomg was se~y hand and facsimile on:

The Honorable Mark Rindner
Judge of the Superior Court
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3. Lilly seeks expedited consideration of its Motion to Stay so that the Court

may consider the motion before the documents are released to Bloomberg. Under the usual

Case No. 3AN-06-05630 CI

AFFIDAVIT OF
BREWSTER H. JAMIESON

RE EXPEDITED CONSIDERATION
OF MOTION TO STAY

1, Brewster H. Jamieson, being first duly sworn, states as follows:

I. I am an attorney with Lane Powell LLC, counsel for Defendant Eli Lilly and

Company ("Lilly"), and have personal knowledge of the contents of this affidavit. This

affidavit is filed in support of Lilly's Motion for Expedited Consideration of its Motion to Stay

Unsealing of Records.

2. On June 13,2008, this Court issued its Order Granting Bloomberg's Motion

to Unseal Records ("Order"). The undersigned understands that Bloomberg will seek to

immediately obtain the documents which the Order unseals. Lilly has filed herewith a

Motion to Stay Unsealing of Records which seeks to stay the unsealing and release of the

documents to Bloomberg until the Court has had the opportunity to consider and rule on

Lilly's Motion for Reconsideration of the Order, which will be filed shortly. The Motion for

Reconsideration will ask the Court to continue to keep a discrete subset of the documents

under seal.

STATE OF ALASKA

Plaintiff,

ELI LILLY AND COMPANY,

Defendant.

v.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICiAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

THIRD JUDICIAL DISTRICT



briefing schedule, Lilly is concerned that there will not be sufficient time for the parties to

fully address, and for this Court to rule on, the Motion for Stay and the Motion for

Reconsideration before Bloomberg obtains the documents. Once the documents are

unsealed and released, the Motion for Stay and Motion for Reconsideration will be moot,

and Lilly will have lost forever its chance to convince this Court that certain of the

documents should remain under seal.

B

SUBSCRlBEDA~~~~~ this /t~
$~.. ' ••• ··.o~

§"~.+O~~R~~~
~ : PUB\.\C : ~'-£B£~~~fg~::;="--­
~S:,·~ ••• I.:q~

l:h ~/~:~Of~~~~
, certify th.at on June/!!?:; 2008, a copy of /lj;'S'~""""
the foregomg was served by facsimile and hand on: !J))llll""

Jon S. Dawson. Esq.
Davis wright Tremaine, LLP
701' ighth Avenue, S~il' 800 . .
Anch ,laska 99501~

4. For the reasons stated above, Lilly respectfully requests that the Court

consider the Motion to Stay on an expedited basis, and rule on the underlying Motion for

Stay by June 17,2008.

5. The undersigned certifies that Bloomberg's counsel of record was notified of

the Motion for Expedited Consideration by faxing and hand-delivering on this date the

Motion for Expedited Consideration, along with this Affidavit in Support and the proposed

Order, and the underlying Motion to Stay, Affidavit in Support and proposed Order.

Further affiant sayeth naught.

Sharon KratS

Affidavit of Brewster H. Jamieson
Re Expedited Consideration of Motion to Stay
Stale afAlaska" Eli Lilly alld Campally (Case No. 3AN-06-0S630 CI)

005512
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IN THE SUPERIOR COURT FOR THE STATE OF AL~£/I ~
J. Ch~",oe V€D

THlRD JUDICIAL DISTRICT AT ANCHORAGE "aPe /1lnl'! Of

JUN clner

STATE OF ALASKA, §lel&r.0f .q" 1 6 R[C7J
""td~.q s

Plainti if, I" 'Z!'C/~,"$:.f/or Co
~~';:'IrICf IJrt

v.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

MOTION FOR
EXPEDITED CONSIDERATION

COMES NOW defendant, Eli Lilly and Company ("Lilly"), by and through

counsel, and hereby moves, pursuant to Civil Rule 77(g), for expedited consideration of

Lilly's Motion to Stay Unsealing of Records. Lilly respectfully requests that the court rule

on the underlying Motion to Stay no later than June 17, 2008. This motion is supported by

the anached affidavit of Brewster H. Jamieson.

DATED this 16th day of June, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admined pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admined pro hac vice

and
LANE POWELL LLC
Anorneys Defendant

I cemfyth.at on June~OO8, a copy of
the foregomg was served by facsimile and hand on:
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Plaintiff,

R~G
IN THE SUPERIOR COURT FOR THE STATE OF ALASK.AJ~",~",[iVL'

oll vi, Pe.e'8 <..()
TIllRD JUDICIAL DISTRICT AT ANCHO~16F V'4'I ~,:::

''''~ "II" 6'J),.'b' '.f~ 'I('~
STATE OF ALASKA, ~ ~CY~/~~.

'''lo,.~~,

v.
Case No. 3AN-06-05630 CI

ELl LILLY AND COMPANY,

Defendant.

ELI LILLY AND COMPANY'S MOTION TO STAY
UNSEALING OF RECORDS

COMES NOW defendant Eli Lilly and Company ("Lilly"), by and through counsel

of record, and hereby moves the Court to stay the implementation of its June 13,2008, Order

Granting Bloomberg's Motion to Unseal Records ("Order")-that is, to stay the unsealing of

any records which were there subject of the Order-until such time as the Court rules on

Lilly's Motion for Reconsideration of the Order, which will be filed shortly.

The Motion for Reconsideration will ask the Court to reconsider the Order

regarding a specific and discrete subset of the sealed documents which are the subject of the

Order. That subset is still being identified by Lilly, and the Motion for Reconsideration will

be filed within the IO-day deadline imposed by the Civil Rules. However, it has become

apparent that Lilly must act before that 10-day deadline in order to prevent the documents

from being unsealed at this time, which would moot any motion for reconsideration. It is

Lilly's understanding that Bloomberg will seek immediately to obtain all of the documents

005514



ordered to be unsealed, including the discrete subset which the Motion for Reconsideration

will concern. Therefore, Lilly asks the Court to stay the unsealing of all of the documents

until briefing on that subset of the documents Lilly asserts should still be sealed is completed

and the Court has had the opportunity to rule on that Motion. The stay is necessary because

once the documents are unsealed, Lilly will have no further ability to protect its rights with

respect to the contested documents.

Moreover, this motion to stay is necessary because of unavoidable time

:::: constraints. This office did not receive the Order until the late afternoon of Friday, June 13.

~ ~<il ~ '" Affidavit of Brewster H. Jamieson. However, Mr. Jamieson, Lilly's lead local counsel, was
:s,,~g

-l ~ 8 ~ out of (own on that date and did not get a chance to review the Order and discuss it with Lilly:3 g ~ .~
~CQ ~
~ jg ~ "" until today. Jd. Mr. Jamieson is again scheduled to be out of town on Tuesday and

~1~~
'-'l E g;::, Wednesday of this week (June 17 and 18) attending a mediation in California. Jd. As such,z ~ c;l r-

<~~~
....J ~ ~ ~ Lilly could not have prepared its Motion for Reconsideration in time to file with this motion

~ S
o g. for stay (although Lilly will file the Motion for Reconsideration by the deadline).
M ~

Further, Mr. Jamieson has contacted counsel for Bloomberg to discuss a possible

agreement for a stay pending its Motion for Reconsideration, but at the time this motion was

filed Bloomberg's counsel had not definitively responded to Mr. Jamieson. Jd. Staying this

matter will allow the parties the opportunity to discuss this matter between themselves to

possibly resolve this matter without the need for this Court's involvement.

Eli Lilly and Company's Motion to Stay Unsealing of Records
Stale ofAlaska 1~ Eli Lilly and Compall)' (Case No. 3AN-06-05630 CI)

0055/5
Page 2 of3



CONCLUSION

For the aforementioned reasons, Lilly requests that the Court stay the unsealing of

the records covered by the Order until such time as the Court rules on Lilly's Motion for

Reconsideration.

DATED this 16th day of June, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
Jolm F. Brenner, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice

and
LANE POWELL LLC
Attorn for Defendant

1ccnifYlh.Bt on June~~8, a copy of
the foregomg was served by facsimile and hand on:

Eli Lilly and Company's Motion to Stay Unsealing of Records
Stote ofAlaska ~'. Eli Lilly olld CompoIIY (Case No. 3AN-06-05630 Cl)

005516
Page 3 of 3



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY AND COMPANY,

Defendant.

STATE OF ALASKA

Case No. 3AN-06-05630 CI

AFFIDAVIT OF
BREWSTER H. JAMIESON

RE: MOTION TO STAY

THIRD JUDICIAL DISTRICT

I, Brewster H. Jamieson, being first duly sworn, states as follows:

I. I am an attorney with Lane Powell LLC, counsel for Defendant Eli Lilly and

Company ("Lilly"), and have personal knowledge of the contents of this affidavit. This

affidavit is filed in support of Lilly's Motion for Stay.

2. My office received the June 13,2008 Order Granting Bloomberg's Motion to

Unseal Records late in the day on Friday, June 13,2008. I was out of the office that day, out

of town for the balance of the weekend, and was not able to review the Order nor confer

with my client regarding the Order until today, Monday, June 16,2008.

3. I am leaving town again in the early morning tomorrow, Tuesday, June 17, to

attend a mediation in California and will not return to my office until Thursday morning,

June 19, 2008.

4. At this time, Lilly and its counsel are identifying a discrete subset of the

documents ordered to be unsealed, and intend to file a Motion for Reconsideration with

respect to those documents by the 10 day deadline for such Motions, on June 23,2008.

005517



5. I have been in contact with counsel for Bloomberg to procure a stipulation to

agree to stay the unsealing of any documents pursuant to the Order until this discrete subset

of contested documents are identified and the motion practice regarding them is complete.

As of this writing, I have not received any definitive response from Bloomberg's counsel.

Further affiant sayeth naught.

Affidavj( of Brewster H. Jamieson re Motion to Sta
Stale ofAlaska I'. Eli Lilly alld Compally (Case No. JAN-06-05630 CI)

0055/8
Page 2 0[2



Records ("Order") is stayed pending further order of this Court.

IT IS HEREBY ORDERED that Lilly's Motion to Stay Unsealing of Records is

ORDER GRANTING
MOTION TO STAY

UNSEALING OF RECORDS

The Honorable Mark Rindner
Judge of the Superior Court

Case No. 3AN-06-05630 CI

Plaintiff,

Defendant.

ORDERED this __ day of , 2008.

I certify lh.at on JunelG---c1'\oo8, a cop of
lhe foregomg was serVed'by hand and facsimile on:

THIS COURT, having considered Lilly's Motion to Stay Unsealing of Records, all

responses thereto, as well as applicable law:

ELI LILLY AND COMPANY,

GRANTED. The Court's June 13, 2008, Order Granting Bloomberg's Motion to Unseal

v.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

0055/9



4

6

Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone
(907) 257-5399, facsimile
jondawson@dwt.com

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg News

8 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

NOW, THEREFORE, IT IS HEREBY ORDERED:

ORDER GRANTING MOTION TO INTERVENE AND TO UNSEAL RECORDS

This Court having considered Bloomberg, LLC d/b/a Bloomberg News'

Case No. 3AN-06-05630 CI

Plaintiff,

Defendant.

vs.

("Bloomberg") Motion to Intervene and to Unseal Records, the Memorandum in Support,

and all pleadings and papers filed in support of, and in opposition, to that motion;

ELI LILLY AND COMPANY,

STATE OF ALASKA,

I. Bloomberg's motion is Granted.

)
)
)
)
)
)
)
)
)
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4

2. Bloomberg is permitted to intervene in tbis matter for tbe purpose of

bringing a motion to unseal documents currently under seal in tbis action, and for the

purpose of asserting tbe public's right of access to any document which any party may

hereafter attempt to place under seal.

3. All documents previously filed under seal in this matter shall be unsealed

and shall be made available to the public except as to those specific documents (if any),

or portions of documents, set forth below tbat tbe Court has expressly determined shall

10
remain under seal for the specific reasons indicated below:

II

motion.

sealed or filed under seal except upon motion and hearing. A copy of any such motion

Those provisions of the Protective Order dated July 30, 2007 which permit4.

tbe parties to file documents under seal are vacated. Henceforth, documents may not be

The Honorable Mark Rindner
Alaska Superior Court Judge

DATED tbis _ day of -', 2008

shall be served on Bloomberg, and Bloomberg shall have tbe right to respond to such

17

16

12

15

14

13

18

25

Order Granting Motion to Intervene and Unseal Records
State ofAK v. Ell Lilly & Company, Case No. JAN-06·S630 CI
ANC 171 I65v2 3970124-000020 ANC
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Cenificate of Service:

I c~nify mit on~ 2008, and a true and correct
copy of lhe fOR:~ing document was sent to lhe
following allomeys or parties of record by:

( ) Mail
( ) Facsimile SId Mail
(x.) Hand Delivery

Eric T. Sanders, Esq.
Fddman OrIansl..1' & Sanders
500 L SlIttt, Su~c 400
Anchorage. AK 99501

Bre....-sler H. Jamieson, Esq.
Lane Powell LLC
301 W. Northern Lights Blvd~ Sic. 301

A't;". AK 995038
t L\\'::--~<Jh*"J

Ja~Eastman

Order Granting Motion to Intervene and Unseal Records
Slate ofAK v. Eli Lilly & Compally. Case No. 3AN..Q6·5630 CI
ANC 111165v2 oo20סס-3970124 ANC
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TN THE SUPERIOR COURT FOR THE STATE OF ALASKA

nITRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY AND COMPANY,
Case No. 3AN-06-05630 CI

ORDERED this __ day of March, 2008.

The Honorable Mark Rindner
Judge of the Superior Court

THIS COURT, having considered Bloomberg, LLC d/b/a Bloomberg News'

("Bloomberg") Motion to Intervene and to Unseal Records, Eli Lilly and Company's

("Lilly") Opposition, any response thereto, as well as applicable law:

IT IS HEREBY ORDERED that Bloomberg's Motion is DENIED. Lilly's

documents filed under seal shall remain under seal and subject to the July 31, 2007 Protective

Order.

<:S:l Defendant.
<:J 11-----------------'
<:J
N
tV>

Iccrtif)' thaI on March 20, 20G8.acopy
afme foregoing was served by hand on:

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L. Street, Suite 400
Anchorage. Alaska 99501-5911
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C,V600Anch cv 1031 )
L.Vl Deficiency "'emo I Noire of D.:>ficent Ftling(!:>} Anchora

Deficiencies must be corrected within 20 calendar days from the date of this notice.

o Your documents are being returned to you.

DATE: --,M=ar",c,-,-h~2-,-,7,,-,2:.::0:.::0,,-8-,-- _

CASE NO: _3:....A.::-N.::--0:....6:...-0'--S:...6_30_C_I _

N~~:: State of Alaska vs. Eli Lilly & Co

CLERK: ~E~C=-o-o..,.k----------

NOTICE OF DEFICIENT FILlNG(S)

FROM:
Alaska Court System
Nesbett Courthouse
825 W4thAve
Anchorage, AK 99501
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vs.

Plaintiff,

Case No. 3AN-06-5630 CIDefendant.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Ell LILLY AND COMPANY,

STATE OF ALASKA,

ORDER GRANTING BLOOMBERG'S MOTION TO UNSEAL RECORDS

I. INTRODUCTION

This case stems from Defendant Eli Lilly and Company's ("Lilly" or

"Defendant") production, marketing, and distribution of the antipsychotic medicine

Zyprexa. Plaintiff State of Alaska (the "State" or "Plaintiff') sued asserting claims of

strict products liability, fraud and misrepresentation, negligence, and violations of

Alaska's Unfair Trade Practices and Consumer Protection Act (the "UTPA"). The

State sought medical expenses for recipients of the Alaska Medicaid Program

allegedly harmed by Zyprexa, restitution for the cost of Zyprexa prescriptions paid by

the State, and civil penalties for violation of the UTPA. Midway through trial, the

parties settled all claims. The matter now comes before the Court on Bloomberg,

LLC, d/b/a Bloomberg News's ("Bloomberg") motion to intervene and unseal

confidentially filed documents.

II. BACKGROUND

On July 30,2007, pursuant to Alaska Rule of Civil Procedure 26(c)(7) ("Rule

26(c)(7)"), the Court entered a protective order "[t]o expedite the flow of discovery

material, facilitate the prompt resolution of disputes over confidentiality, adequately
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protect confidential material, and ensure that protection is afforded only to material

so entitled" (the "protective order").' The protective order extended to all

"information that the producing party in good faith believe[d was] properly protected

under [Rule] 26(c)(7); under any Federal or state statutes, regulations or court rules;

or under Federal or state constitutions."z The protective order provided that any

confidential discovery materials filed with the Court were to be "kept under seal until

further order of the Court. ,,3

Relying on the protective order, the parties filed under seal numerous

pleadings and exhibits, which Lilly claims contain confidential information,

specifically communications with the Food and Drug Administration ("FDA") and

deposition transcripts discussing trade secrets and other confidential business

information.'

On March 7, 2007, at the outset of trial, Bloomberg moved to intervene and

unseal documents filed under seal and to assert the public's right of access to any

documents which any party may attempt to seal or file under seal. 5 Bloomberg

argued that "[u]nder the First Amendment, the common law, and Alaska's statutes

and rules, court records cannot be sealed absent specific findings that there is a

compelling interest that overcomes the right of public access to the records; that

sealing is necessary to preserve that interest; and that there are no less restrictive

alternatives to sealing.,,6 Bloomberg argued that pleadings and documents were

sealed without such findings and must be unsealed.7 Bloomberg set forth twenty­

five pleadings filed under seal or filed with sealed attachments, which Bloomberg

, Protective Order, July 30,2007.
z.!.Q., at 2.
31d. at 12.
, Def. Eli Lilly and Company's Opp'n Bloomberg, LLC D/B/A Bloomberg News' Mot
~ntervene and Unseal Records ("Lilly Opp'n") 2. .
6Mot. Intervene and Unseal Records.
7 Memo. Supp. Mot. Intervene and Unseal Records 1-2.

.!.Q., at 2.

005526

A1a6ka Court System
Page 2

State v. Eli Lilly
3AN-Q6-5630 CI
Order Granting Bloomberg's Motion to Unseal Records



Alaska Court System
Page 3

argued the Court should release.8 Bloomberg claimed that the protective order does

not meet the rigorous requirements for sealing judicial records and requested

records filed under seal be unsealed, and that the provisions of the Protective Order

that permitted the parties to file matters under seal be vacated.
g

That same day, Lilly opposed release of the sealed records. Lilly claimed that

Bloomberg failed to distinguish between the legal standards applicable to protection

of dispositive pleadings and the protection of nondispositive pleadings.'o Lilly

asserted that a party seeking to protect documents filed with dispositive pleadings

must illustrate a "compelling reason" for keeping the documents sealed" but need

only show "good cause" for keeping documents attached to nondispositive pleadings

sealed." Lilly argued that harm would result from disclosure of confidential

information and outlined reasons why disclosure of a number of documents would

cause harm '3 Lilly requested the Court postpone ruling on specific challenges to

the confidentiality of sealed documents until the trial concluded."

The Court deferred deciding the matter until conclusion of trial. On March 26,

2008, the parties settled. Following settlement, the Court allowed Lilly to

supplement its opposition to Bloomberg's motion.

On April 25, 2008, Lilly supplemented its opposition and argued, specific to

the pleadings enumerated in Bloomberg's motion, why the Court should keep those

8gJJ!,. at 3-6.
Id. at 14.

'0 Lilly Opp'n 4.
11 Id.
'2 id. at 8-9.
'3 id. at 6-10.
,. Id. at 10.
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pleadings or certain documents attached to those pleadings sealed.
'5

In addition,

Lilly set forth a number of pleadings that Lilly did not contest unsealing.
'6

On May 2, 2008, Bloomberg replied arguing that Lilly's justification for

protecting sealed documents consisted "of nothing more than the conclusory,

unsupported assertion that disclosure will harm Eli Lilly's competitive position.,,17

Bloomberg argued that Lilly failed to support its allegations of harm with evidence of

specific facts or concrete examples showing particular harm that outweighs

Bloomberg's and the public's right of access'B Bloomberg undertook a pleading-by­

pleading analysis, applying the two standards outlined by Lilly, illustrating why Lilly

failed to justify keeping the records sealed.'9 Further, Bloomberg asserted that, to

the extent legitimate reasons exist for protecting confidentially filed documents, Lilly

had not demonstrated that redaction would be inadequate to protect those

documents.2o Finally, Bloomberg argued that the Court should permit Bloomberg's

counsel to review any documents retained under seal, subject to counsel's

agreement to abide by the terms of the protective order, because Bloomberg is

unfairly hampered in its ability to respond to Lilly's assertions that harm will result if

documents are unsealed.21

III. DISCUSSION

Bloomberg seeks to access specific pleadings and attachments unilaterally

designated by the parties as "confidential" and filed under seal pursuant to a blanket

protective order, and Bloomberg seeks to vacate the protective order. Lilly opposes

15 Def. Eli Lilly, and Company's Supplemental Resp. Bloomberg, LLC D/B/A
~~~~mberg News Mot. Intervene and Unseal Records ("Lilly's Supplemental Resp.")

161d.
17 Bloomberg's Reply Supplemental Resp. Mot. Intervene and Unseal Records
'Bid. at 1-2. .
19!Q, at 6-16,18-20.
20 Id. at 21-22.
21 Id. at 22.
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unsealing a number these pleadings and attachments arguing that they contain

trade secrets and information that would competitively disadvantage Lilly.

A. Public Right to Access Court Records and Rule 26(c)

Protective Orders Under Alaska Law

Generally, Alaska court records are accessible to the public.
22

However,

mechanisms exist for courts to maintain records under seal as confidential. Alaska

Rule of Civil Procedure 26(c) ("Rule 26(c)"} allows Alaska courts, with good cause,

to enter any protective order that "justice requires to protect a party or person from

annoyance, embarrassment, oppression, or undue burden or expense.,,23 Protective

orders may mandate:

(1) that the disclosure or discovery not be had; (2) that the
disclosure or discovery may be had only on specified
terms and conditions, including a designation of the time
or place; (3) that the discovery may be had only by a
method of discovery other than that selected by the party
seeking discovery; (4) that certain matters not be inquired
into, or that the scope of the disclosure or discovery be
limited to certain matters; (5) that discovery be conducted
with no one present except persons designated by the
court; (6) that a deposition, after being sealed, be opened
only by order of the court; (7) that a trade secret or other
confidential research, development, or commercial
information not be revealed or be revealed only in a
deSignated way; and (8) that the parties simultaneously
file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court. 24

Alaska courts have "broad discretion to determine the scope and extent of discovery

and to craft protective orders:25

: Alaska R. Admin. P. 37.5(d)(1).
24 DeNardo v. Bax, 147 P.3d 672, 677 (Alaska 2006) (quoting Rule 26(c)).
25 Alaska R. CIV. P. 26(c) (emphasis added).

DeNardo, 147 P.3d at 676 (Alaska 2006).
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In addition, pursuant to the Alaska Administrative Rules, Alaska courts may,

by order, limit access to public information in an individual case record by sealing or

making confidential the case file or individual records therein.
26

Alaska courts may

limit public access if the court finds that a legitimate interest in confidentiality

outweighs the public interest in disclosure.
27

Pursuant to Rule 26(c)(7), the Court entered the protective order to expedite

the flow of discovery material, facilitate the prompt resolution of disputes over

confidentiality, adequately protect confidential material, and ensure that protection is

afforded only to material so entitled. The protective order required that any

documents designated as confidential and filed with the Court be maintained under

seal.
While Civil Rule 26(c) and the Alaska Administrative Rules contemplate a

court making specific findings before issuing a protective order or sealing records

from public access, "the unique character of the discovery process requires that the

trial court have substantial latitude to fashion protective orders.,,26 It would severely

impeded the progress of discovery in complex litigation, if a court were required to

make specific findings on individual invocations of Rule 26(c). Thus, courts often

fashion blanket protective orders such as the one at issue. While blanket protective

orders are inherently subject to challenge and modification, as the party resisting

disclosure is not required to make a particularized showing of good cause with

respect to any individual document,29 parties unhindered ability to unilaterally

"Alaska R. Admin. P. 37.6(a).
27 Alaska R Admin .. P. 37:6(b) (such l.egitimate interest in confidentiality inclUde, but
are not limited to, nsk of InJu:>, to Indlvl~uals; .individual privacy rights and interests;
fiopnetary business information; the deliberative process; or public safety).
29 Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984).

San Jose Mercury News, Inc. v. U.S. Dist. Court - N. Dist., 187 F.3d 1096 1103
(9th CIL 1999). '
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designate documents as confidential substantially facilitates the discovery process.
3O

Such protective orders serve the vital function of securing the just, speedy, and

inexpensive determination of complex civil disputes by encouraging full disclosure of

all conceivably relevant eVidence.
31

Blanket protective orders are essential to court facilitation of discovery in

complex litigation. Thus, the Court will not vacate the protective order. However, to

satisfy Alaska's mandate that court records be accessible by the public, the

unilateral designation of documents filed in courts as confidential, even if pursuant to

a blanket protective order, without a finding of good cause or that a legitimate

interest in confidentiality outweighs the public interest in disclosure, must be

reviewed when the public seeks to unseal specific records.

Alaska law regarding Rule 26(c) protective orders is extremely limited. In

situations where an Alaska rule is similar to a Federal rule, as is the case with Rule

26(c),32 the Alaska Supreme Court has repeatediy found federal authorities to be

30 See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 529 F.Supp. 866, 879 n.18
~E.D. Pa. 1981).

1 See S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001); see also Bachner
v. Pearson, 479 P.2d 319, 323 (Alaska 1970) ("The importance of a thorough and
effective system of pretrial discovery in the resolution of civil matters cannot be
overemphasized.").
32 Federal Rule of Civil Procedure 26(c) provides:

(1) In General. A party or any person from whom
discovery is sought may move for a protective order in the
court where the action is pending--or as an alternative on
matters relating to a deposition, in the court for the district
where the deposition will be taken. The motion must
include a certification that the movant has in good faith
conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court
action. The court may, for good cause, issue an order to
protect a party or person from annoyance.
embarrassment. oppression, or undue burden or expense.
including one or more of the following:
(A) forbidding the disclosure or discovery;
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. AI k I 33 Further the Alaska Supreme Courtpersuasive when interpreting the as a ru e. ,
. . ft· I d·lscovery provided for inhas recognized that "the entire mechanism or pre na

Alaska's Rules of Civil Procedure has been taken from the system established in the

Federal Rules of Civil Procedure."34

On the issue of public access to records filed as confidential pursuant to a

Rule 26(c) protective order, the Court finds recent Ninth Circuit decisions particularly

informative.

(B) specifying terms, including time and place, for the
disclosure or discovery;
(C) prescribing a discovery method other than the one
selected by the party seeking discovery;
(0) forbidding inquiry into certain matters, or limiting the
scope of disclosure or discovery to certain matters;
(E) designating the persons who may be present while the
discovery is conducted;
(F) requiring that a deposition be sealed and opened only
on court order;
(Gl requiring that a trade secret or other confidential
research, development. or commercial information not be
revealed or be revealed only in a specified way; and
(H) requiring that the parties simultaneously file specified
documents or information in sealed envelopes, to be
opened as the court directs. (emphasis added).

33 McNett v. Alyeska Pipeline Servo Co., 856 P.2d 1165, 1168 (Alaska 1993) (citing
Fenner v. Bassett, 412 P.2d 318, 321 (Alaska 1966)).
34 Bachner, 479 P.2d at 323 (comparing Alaska Rules of Civil Procedure 26-37 with
Federal Rules of Civil Procedure 26-37 and noting that the following commentary
regarding the importance of discovery in federal courts applies equally to discovery
in Alaska courts, "[i]n the theory of the federal rule-makers, discovery, with all its
forms, is the make-or-break device of the whole system, for pleadings are reqUired
to be only generally informative, and clarifying motions are neither encouraged nor
efficacious. Unless the discovery rules function sufficiently well, issues will often
come to trial or pretrial sprawling and unformed; and many litigants will reach the
courtroom ill-prepared.").
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B. Ninth Circuit Decisions Regarding Public Access to Court
Records Filed Confidential Pursuant to a Protective Order.

While federal courts do not recognize that the First Amendment bestows on

the public a right to access court records,35 the U. S. Supreme Court has recognized

a federal common law right "to inspect and copy public records and documents,,,36

and "[f]ederal appellate courts have uniformly concluded that this common law right

extends to both criminal and civil cases.,,37 However, "[t]he federal common law

right of access is not absolute, and is not entitled to the same level of protection

accorded a constitutional righl.,,38 "Thus, although the common law right creates a

strong presumption in favor of access, [as does Alaska law,] the presumption can be

over come by sufficiently important countervailing interests.,,39 In determine whether

to limit pUblic access to court records, Ninth Circuit courts consider all relevant

factors, including:

"the public interest in understanding the judicial process
and whether disclosure of the material could result in
improper use of the material for scandalous or libelous
purposes or infringement upon trade secrets . . .. After
taking all relevant factors into consideration, the district
court must base its decision on a compelling reason and
articulate the factual basis for its ruling, without relying on
hypothesis or conjecture..40

35 See, e.g., San Jose Mercury News, 187 F.3d at 1102 (deferring deciding whether
the First Amendment also bestows on the public a prejudgment right of access t
cIvil court records.). 0

: Nixon v. Warner Commc'n, 435 U.S. 589, 597 (1978).
38 San Jose Mercury News, 187 F.3d at 1102.

Id.
39 id.
40-

Foltz v. State Farm Mul. Auto. Ins. Co., 331 P.3d 1122, 1135 (9th Cir 2003
(quoting Hagestad v. Tragesser, 49 F.3d 1430 1434 (9th Cir 1995)) ( . h )
added). ,. emp aSls
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The Ninth Circuit has carved out an exception to this presumption for material

filed under seal pursuant to a valid protective order. "'[W]hen a party attaches a

sealed discovery document to a nondispositive motion, the usual presumption of the

public's right of access is rebutted.' ,,4' The Ninth Circuit has reasoned that" '[w]hen

a court grants a protective order for information produced during discovery, it

already has determined that 'good cause' exists to protect this information from

being disclosed to the public by balancing the needs for discovery against the need

for confidentiality.' .42 "The application of a strong presumption of access to sealed

records, not directly relevant to the merits of the case, would eviscerate the 'broad

power of the district court to fashion protective orders.' ,,43 "In short, 'good cause'

suffices to warrant preserving the secrecy of sealed discovery material attached to

nondispositive motions.',44

The Ninth Circuit limited this exception to nondispositive motions and

expressly distinguished between nondispositive motions and dispositive motions.

The court noted that while "the public has less of a need for access to court records

attached only to nondispositive motions because those documents are often

'unrelated, or only tangentially related, to the underlying cause of action,,,,45 "[t]he

strong presumption of access to judicial records applies fully to dispositive

pleadings, including motions for summary judgment and related attachments [filed

pursuant to a Rule 26(c) protective order] ... because the resolution of a dispute on

the merits, whether by trial or summary judgment, is at the heart of the interest in

4'.& at 1135 (quoting Phillips v. General Motors Corp., 307 F.3d 1206 1213 (9th
CIL 2002». '
42& (quoting Phillips, 307 F.3d at 1213).
43 Kamakana v. City and County of Honolulu, 447 F.3d 1172 1180 (quoting Ph'II'
307 F.3d at 1213). ,.!::1l!!!!Q§,

44 Foltz, 331 F.3d at 1135.
45 Kamakana, 447 F.3d at 1179 (quoting Phillips, 307 F.3d at 1213).
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ensuring the 'public's understanding of the judicial process and of significant public

events.' ..46

Adopting these standards, the Court will undertake a pleading-by-pleading

review of the records Bloomberg requests the Court unseal.

C. Nondispositive Pleadings

Bloomberg requests the Court unseal twenty-three nondispositive pleadings,

which allegedly contain confidential information. Lilly objects to unsealing a number

of these documents. Lilly claims that "good cause" exists for maintaining these

documents under seal because the information contained in the documents

constitutes trade secrets and disclosure would create a competitive disadvantage to

Lilly.
A party asserting "good cause" bears the burden, for each particular

document it seeks to protect, of demonstrating that" '(1) the material in question is a

trade secret or other confidential information within the scope of Rule 26(c), and (2)

disclosure would cause an identifiable, significant harm.' ,,47 Courts have found

"good cause" where a party shows that disclosure of information puts the party at a

competitive disadvantage.46 A party requesting a protective order must provide "

'specific demonstrations of fact, supported where possible by affidavits and concrete

examples, rather than broad, conclusory allegations of potential harm.' ,,49 "Any

such order [ 1requires that the court's determination 'identify and discuss the factors

it considered in its 'good cause' examination.' ..so

46!!t at 1179 (quoting Valley Broadcasting Co. v. U.S. Dist. Ct. 798 F.2d 1289 1294
19th Gir. 1986)). "

7 Foltz, 331 F.3d at 1131 (quoting in parenthetical Deford v. Schmid Prods. Co. 120
F.R.D 648,653 (D. MD. 1987)). '
46 Zenith Radio, 529 F.Supp. at 890.
: idoltz, 331 F.3d at 1130 (quoting in parenthetical Deford, 120 F.R.D at 653).
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To determine if "good cause" exists to seal nondispositive pleadings, the

Court has conducted an in camera review of all pleadings Bloomberg requests the

Court release. The following is the Court's analysis of these pleadings labeled

according to the court system's docket and the parties' briefing.

1. 02129/2008 Notice of Filing Under Seal; Attorney: Jamieson,

Brewster H.

This docket entry corresponds to Lilly's Motion to Seal Exhibits to Eli Lilly and

Company's Petition for Review. Since Lilly withdrew the petition for review,

Bloomberg stipulates that this docket entry may remain sealed. The Court makes

no finding whether this pleading satisfies the good cause standard but maintains its

confidentiality under the protective order since no intervenenor seeks access to the

pleading.

2. 02/28/2008 Defendant Eli Lilly and Company's Notice of
Filing Under Seal; Attorney; Jamieson, Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company's Motion

Requesting Confidential Protections of Regulatory Communications Not Subject to

Public Disclosure. In this pleading, Lilly requested the Court protect from disclosure

Lily's 2007 FDA submissions, communications related to these FDA submissions,

and any references to these FDA submissions. Lilly requested that Courtroom View

Network not be allowed to record portions of the trial that would involve disclosure of

these submissions and communications. On the record, the Court denied this

motion and allowed Courtroom View Network to record the entire trial.

There are no confidential Lilly documents attached to this pleading, but Lilly

requests four exhibits, Plaintiffs Ex. Nos. 10105, 10106, 10107, and 10111, that are

discussed in the pleading stay confidential. Of these exhibits, only Plaintiffs Ex. No.

10106 is in the Court's possession. The Court discusses Plaintiffs Ex. NO.1 01 06 in

Section III.C.5, below. The Court is not in possession of the other three exhibits.
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While these exhibits may have been submitted for review, they were not submitted

with the pleading or any other pleading and were not admitted at trial. These

documents are not part of the court record. Thus, the Court will not order disclosure

of these documents. However, the Court will not maintain the confidentiality of the

subject pleading. The Court unseals Defendant Eli Lilly and Company's Motion

Requesting Confidential Protections of Regulatory Communications Not Subject to

Public Disclosure and attachments.

3. 02125/2008 Notice of Filing Under Seal a Pleading Titled
"State of Alaska's Request for Clarification of the Court's
Order Excluding Evidence of the Defendant's Profits, Net
Worth, and the Price of Zyprexaj" Attorney Sanders Eric T.

This docket entry corresponds to State of Alaska's Request for Clarification of

the Court's Order Excluding Evidence of the Defendant's Profits, Net Worth, and the

Price of Zyprexa. Lilly requests that Plaintiffs Ex. Nos. 4121 and 8262, attached to

the pleading, remain confidential. Lilly claims that Plaintiffs Ex. No. 4121 contains

market research and strategic marketing discussions that Lilly has attempted to

keep confidential and that competitors would use to Lilly's competitive disadvantage.

Lilly claims Plaintiffs Ex. No. 8262 is an email that reflects internal Lilly discussions

about its products and plans for further medical and regulatory development and that

permitting Lilly's competitors to access this email could give them insight into Lilly's

development plans for Zyprexa.

Lilly supports these claims through conclusory statements lacking factual

support. Plaintiffs Ex. 4121 is a strategy and implantation overview for marketing

Zyprexa to primary care physicians. This document was created August 2000. Lilly

has failed to illustrate how disclosing eight-year-old market research and projections

will create a competitive disadvantage. Plaintiffs Ex. 8262 is an email discussing a

November 23, 1999 meeting of Lilly's Executive Steering Committee for

Olanzaphine-associated Weight Changes and Hyperglycemia. Any information in

Alaska Court System
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these emails regarding weight changes and hyperglycemia possibly associated with

Zyprexa was extensively discussed at trial. Lilly fails to illustrate how this dated

document will create a competitive disadvantage or cause harm. The Court unseals

State of Alaska's Request for Clarification of the Court's Order Excluding Evidence

of the Defendant's Profits, Net Worth, and the Price of Zyprexa and attachments.

4. 02125/2008 Notice of Filing Under Seal a pleading titled
"Request for Clarification of the Court's Order Excluding
Testimony Regarding Other Drugs Manufactured by
Defendant Eli Lilly and Company:" Attorney: Sanders Eric T.

This docket entry corresponds to Plaintiffs Request for Clarification of the

Court's Order Excluding Testimony or Argument Regarding Other Drugs

Manufactured by Defendant Eli Lilly and Company. Lilly requests that Plaintiffs Ex.

Nos. 8262 and 10052 and excerpts from the Sidney Taurel deposition ("Taurei

deposition"), which are attached to the pleading, be kept confidential. The Court has

already unsealed Plaintiffs Ex. No. 8262. Lilly argues that Plaintiffs Ex. No. 10052

contains a presentation to Lilly's Global Management Team, setting forth priorities

and business strategies, which is not pUblicly available and was not widely

disseminated within Lilly because competitors could use the information to Lilly's

competitive disadvantage. Lilly argues that the Taurel deposition references internal

Lilly discussions regarding both Zyprexa and Prozac, reflects internal Lilly planning,

and is not available to Lilly's competitors. Lilly cites a declaration by Lilly Manager of

Global Competitive Intelligence Gerald Hoffman (the "Hoffman declaration") in

support of its claim that information in the Taurel deposition could be used by Lilly's

competitors to Lilly's competitive disadvantage.

Plaintiffs Ex. No. 10052 is not attached to this pleading and from the short

description in Lilly's brief the Court can not determine what exhibit Lilly refers to as

Plaintiffs Ex. No. 10052. Further, the conclusory statement that "[t]his document is

not publicly available and was not widely disseminated within the company because
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competitors could use this information to Lilly's competitive disadvantage" with no

supporting facts or affidavits is inadequate to show "good cause" for sealing a

document.
Lilly relies on the Hoffman declaration to support its assertion that the Taurel

deposition "could be used by Lilly's competitors to Lilly's competitive disadvantage,"

The Hoffman declaration does not discuss the Taurel deposition and only discuss

general principles of competitive intelligence and the importance of maintaining

secrecy. The excerpt from the Taurel deposition pertains to questions regarding

Lilly's loss of its Prozac patent - a topic extensively discussed at trial. Lilly has

failed to show that disclosure of the deposition excerpt will cause harm. The Court

unseals Plaintiff's Request for Clarification of the Court's Order Excluding Testimony

or Argument Regarding Other Drugs Manufactured by Defendant Eli Lilly and

Company and attachments.

5. 02120/2008 Lilly's Notice of: Reply re: Mtn Exclude Evidence
New York Times Articles, Filed Under Seal; Attorney:

.Jamieson, Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company's Reply in

Further Support of its Motion in Limine to Exclude Evidence Relating to New York

Times Articles. Lilly opposes disclosure of one attached exhibit. Lilly refers to this

exhibit as Plaintiff's Ex. No. 10106; however, as attached to the pleading, the exhibit

is labeled Exhibit B. The Court will refer to this document as Plaintiff's Ex. No.

10106. This document is a portion of Lilly's 2007 regulatory response, submitted to

the FDA, to allegations in a December 17, 2006 New York Times article and

discusses results of a internet-based physician survey conduct by Harris Interactive

between February 2001 and August 2002 regarding Zyprexa side effects,

specifically hyperglycemia and diabetes. Lilly relies on a declaration by Lilly Vice

President of Global Regulatory Affairs Timothy Franson (the "Franson declaration")

to support its argument that the submissions and communications contained in
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8. 02119/2008 Notice of Filing Under Seal - Objection to the
State's Motion in Limine to Exclude Evidence; Eli Lilly and

Company (Defendant)

This docket entry corresponds to Defendant Eli Lilly and Company's Objection

to the State of Alaska's Motions in Limine to Exclude Evidence Relating to Zyprexa's

Efficacy or Benefits of Zyprexa for (1) Indicated Uses, and (2) Non-Indicated or "Off­

Label" Uses, filed February 14, 2008. Lilly does not oppose unsealing this pleading

and attachments.

9. 02/20/2008 Plaintiff's Response to Defendant's Motion in
Limine to Exclude References to Foreign Regulatory Action

This docket entry corresponds to Plaintiffs Response to Defendant's Motion

in Limine to Exclude Reference to Foreign Regulatory Action, filed February 14,

2008. Lilly does not oppose unsealing this pleading and attachments.

10. 02/14/2008 Plaintiff's Response to Defendant's Motion in
Limine to Exclude Testimony and Call Notes of Non-Alaska
Based Sales Representatives

This docket entry corresponds to Plaintiffs Response to Defendant's Motion

in Limine to Exclude Testimony and Call Notes of Non-Alaska Based Sales

Representatives. Lilly opposes unsealing two excerpts from the deposition

transcript of David Neosges (the "Neosges deposition"), attached to this pleading as

Exhibit A. Lilly argues that these excerpts contain discussion of confidential Lilly

documents, Lilly's training plans and policies for its sale force, and Lilly's computer

and communication systems. Lilly cites the Hoffman declaration in support of its

contention that "information pertaining to the training of Lilly's sales force is of

particular interest to Lilly's competitors, and Lilly would suffer competitive harm from

its disclosure."

Alaska Court System
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The Hoffman declaration does not discuss the Neosges deposition. As noted

above, the Hoffman declaration merely discusses general principles of competitive

intelligence and the importance of maintaining secrecy. Lilly fails to illustrate, with

any specificity, how Lilly competitors would use this information to harm Lilly. Such

conclusory states are inadequate to show good cause for keeping the Neosges

deposition confidential. The Court unseals Plaintiffs Response to Defendant's

Motion in Limine to Exclude Testimony and Call Notes of Non-Alaska Based Sales

Representatives and attachments.

11. 02114/2008 Plaintiff's Response to Defendant's Motion in
Limine to Exclude Reference to Recent Regulatory

Communications and Developments

This docket entry corresponds to Plaintiffs Response to Defendant's Motion

to Exclude References to Recent Regulatory Communications and Developments.

Lilly does not oppose unsealing this pleading and attachments.

12. 02111/2008 Notice of Filing Plaintiff's Objections to
Defendant's Page/Line Counter Designations Under Seal

This docket entry corresponds to Plaintiffs Objections to Defendant's

Page/Line Counter Designations. The exhibits attached to these objections are

excerpts of deposition testimony by Lilly witnesses Charles Beasely Jr., M.D.; Alan

Breier, M.D.; John C. Lechleiter, Ph.D.; David Neosges; Sidney Taurel; Gary

Tollefson, M.D.; and Robin Wojcieszek. Lilly concedes that substantial portions of

these excerpts were played at trial, but nevertheless contends that the depositions

should remain under seal. Lilly contends that these deposition excerpts contain

"discussions of trade secrets, internal business documents, and other confidential

business information." Lilly does not indicate the nature of alleged trade secrets or

confidential business information and merely makes a conclusory statement that the

"information, if released, could be used by Lilly competitors to Lilly's disadvantage in

Alaska Court System
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the market place." Lilly does not present facts establishing that the information

includes trade secret or how Lilly's competitors will use this information to Lilly's

disadvantage. Lilly cites the Hoffman and Franson declarations which do not

specifically address these depositions. Further, Lilly states that "it would be a waste

of judicial resources to ... wade through each prior, obsolete round of designations

for each separate witness and analyze which lines of testimony were not played in

open court."

Lilly inappropriately places the burden on the Court to undertake necessary

steps to show good cause for sealing these depositions. Lilly's reliance on general

conclusory declarations which do not discuss the pleadings at issue is inadequate to

show good cause for maintaining the confidentiality of these records. The Court

unseals Plaintiffs Objections to Defendant's PagelLine Counter Designations and

attachments.

13. 02111/2008 Eli Lilly's Notice of Filing Deposition
Designations Under Seal; Attorney .Jamison, Brewster H.

This docket entry corresponds to Eli Lilly and Company's Deposition Counter­

Designations for Trial. Attached to this pleading are excerpts of deposition

testimony by Lilly witnesses Michael Bandick, Jack E. Jordan, Bruce Kinon, M.D.,

and Denice M. Torres. Lilly objects to unsealing these transcripts and references its

argument discussed in Section III.C.12 for keeping these depositions confidential.

For reasons the Court discusses in Section III.C.12, the Court unseals Eli Lilly and

Company's Deposition Counter-Designations for Trial and attachments.

14. 02/04/2008 Notice of Filing Counter-Designations and
Excerpts of Depositions under Seal; Brewster H . .Jamison
(Attorney) on Behalf of Eli Lilly and Company

This document entry corresponds to Defendant Eli Lilly and Company's

Deposition Counter-Designations for Trial. Attached to this pleading are transcript

Alaska Court System
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This docket entry corresponds to Defendant Eli Lilly and Company's Motion in

Limine to Exclude Certain Testimony of the State's Experts. Attached to the

pleading is a document bates numbered FDACDER 2154-2168. FDACDER 2154­

2168 is a review and evaluation of clinical data regarding the association of atypical

antipsychotics, inclUding Zyprexa, with diabetes mellitus. The FDA produced this

document to Lilly in the Zyprexa multidistrict litigation pending before Judge Jack B.

Weinstein. Under the terms of the blanket protective order issued in the multidistrict

litigation, this document was labeled confidential. Lilly argues that "[t]he

confidentiality rights to this document are held by FDA, and this Court should not

disclose it to the public without permitting FDA the opportunity to assert its

document's confidentiality."

As evident in this order, not all documents produced pursuant to a blanket

protective order satisfy the requirements for sealing records. Lilly has failed to make

a good cause argument for keeping this document sealed. Instead. Lilly claims that

the FDA must assert the document's confidentiality. Lilly presents no law in support

of this claim. The FDA is not a party to this proceeding, and the Court will not rely

on hypothetical or conjectural harm to the FDA in determining whether to maintain

the confidentiality of this document. However, that being said. after reViewing the

document at issue, the Court can not conceive how disclosure of this document

excerpts from Lilly witnesses Beasely, Breier, Lechleiter, Noesges, Taurel,

Tollefson, and Wojcieszek. Lilly objects to unsealing these transcripts and

references its argument discussed in Section III.C.12. For reasons discussed in

Section III.C.12, the Court unseals Defendant Eli Lilly and Company's Deposition

Counter-Designations for Trial and attachments.

15. 02104/2008 Notice of Filing Motion in Limine to Exclude
Certain Testimony of the State's Experts Under Seal;
Brewster H. Jamieson (Attorney) on Behalf of Eli Lilly and

Company

o ----:E:-••-,-----------
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would harm the FDA. The Court unseals Defendant Eli Lilly and Company's Motion

in Limine to Exclude Certain Testimony of the State's Experts and attachments.

16. 02104/2008 Notice of Filing Motion in Limine to Exclude
Evidence Relating to New York times Articles Under Seal

This docket entry corresponds to Defendant Eli Lilly and Company's Motion in

Limine to Exclude Evidence Relating to New York Times Articles. Lilly does not

oppose unsealing this pleading and attachments.

17. 02104/2008 Notice of Filing Plaintiff's Amended Trail
Deposition Designations Under Seal: Eric T. Sanders
(Attorney) on Behalf of State of Alaska (Plaintiff)

This docket entry corresponds to Plaintiffs Counter Designations to

Defendant's Deposition Designations for Trial. Attached to this pleading are

deposition transcripts of Lilly witnesses Beasley and Tollefson. Lilly objects to

unsealing these transcripts and references its argument discussed in Section

III.C.12. For reasons discussed in Section III.C.12, the Court unseals Plaintiffs

Counter Designations to Defendant's Deposition Designations for Trial and

attachments.

005545
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This docket entry corresponds to Plaintiffs Amended Trial Deposition

Designations. Attached to this pleading are deposition transcripts of Lilly witnesses

Bandick, Jordan, Kinon, and Torres. Lilly objects to unsealing these transcripts and

references its argument discussed in Section III.C.12. For reasons discussed in

Section III.C.12, the Court unseals Plaintiffs Amended Trial Deposition Designations

and attachments.

18. 1/28/2008 Notice of Filing Plaintiff's Objections to
Defendant's Page/Line Designations and Exhibits Under
Seal; Eric T. Sanders (Attorney) on behalf of State of Alaska
(Plaintiff)
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19. 1/28/2008 Notice of Filing Plaintiff's Objections to
Defendant's Page/Line Designations and Exhibits Under
Seal; Eric T. Sanders (Attorney) on Behalf of State of Alaska

(Plaintiff)

This docket entry corresponds to Plaintiffs Objections to Defendant's

Page/Line Designations. Attached to this pleading are deposition transcripts of Lilly

witnesses Beasley and Tollefson. Lilly object to unsealing these transcripts and

references its argument discussed in Section III.C.12. For reasons discussed in

Section III.C.12, the Court unseals Plaintiffs Objections to Defendant's Page/Line

Designations for trial and attachments.

20. 01/25/2008 Notice of Filing Supplemental Page 77 Under
Seal; Eric T. Sanders (Attorney) on behalf of State of Alaska

(Plaintiff)

This docket entry corresponds to Supplemental Page 77 to Plaintiffs Trial

Deposition Designation. This supplemental page contains excerpts of the deposition

transcript of Lilly witness Bandick. Liily object to unseaiing these transcripts and

references its argument discussed in Section III.C.12. For reasons discussed in

Section III.C.12, the Court unseals Supplemental Page 77 to Plaintiffs Trial

Deposition Designation and attachment.

21. 01/23/2008 Notice of Filing Deposition Designation Under
Seal; Brewster H. Jamison (Attorney) on behalf of Eli Lilly
and Company

This docket entry corresponds to Eli Lilly and Company's Deposition

Designations for Trial, filed January 22, 2008. Attached to this pleading are

deposition transcripts of Lilly witnesses Beasley and Tollefson. Lilly objects to

unsealing these transcripts and references its argument discussed in Section

III.C.12. For reasons discussed in Section III.C.12, the Court unseals Defendant Eli

Lilly and Company's Deposition Designations for Trail and attachments.

State v. Eli Lilly
3AN-Q6-5630 CI
Order Granting Bloomberg's Motion to Unseal Records
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22. 01/2212008 Notice of Filing Pleadings Under Seal; Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

This docket entry corresponds to Plaintiffs Trial Deposition Designations.

Attached to this pleading are deposition transcripts of Lilly witness Jerry Clewell,

Kenneth Kwong, M.D., Susan Schuler, Michelle Sharp, and Sidney Taurel. Lilly

notes that the State withdrew these witnesses between submitting this original

deposition designation and its final designation. Also attached are deposition

transcripts from Bandick, Beasely, Breier, Jordan, Kinon, Lechleither, Neosges,

Tollefson, Torres, and Wojcieszek. Lilly reasserts its argument discussed in Section

III.C.12 in objecting to unsealing this pleading. For reasons discussed in Section

III.C.12, the Court unseals Plaintiffs Trial Deposition Designations and attachments.

23. 12/20/2007 Notice of Filing Pleadings and Exhibits Under
Seal, Re: Defendant's Motion to Compel Discovery; Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

51 0 n or about May 25, 2008, the State filed, under seal, a pleading titled "Plaintiffs
Reply to Ell Lllly'~ Response to Plaintiffs Motion Concerning Claims and Proofs" and
a pleading tilled Plaintiffs Zyprexa Backgrounder." Due to error on behalf of Alaska
Court Syste~, these pleadings were not docketed or file stamped and copies of the
notices of filing under seal were not included in the case file. This error has been
remedied. The confidentiality of these pleadings has not been challenged, so the
Court Will not unseal these pleadings at this time.

This docket entry corresponds to Plaintiffs Response to Defendant's Motion

to Compel Discovery. Attached to this pleading is an excerpt from Plaintiffs Zyprexa

Backgrounder,51 confidentially filed around May 25, 2007, which includes block

quotations from a confidential Lilly document, Plaintiffs Ex. No. 3909. Lilly objects

to unsealing this pleading without first redacting content in the excerpt from

Plaintiffs Zyprexa Backgrounder regarding Plaintiffs Ex. No. 3909. Lilly says that

Plaintiffs Ex. No. 3909 is a draft letter to healthcare professionals which was not

available outside of the company nor widely disseminated within the company and

Alaska Court System
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argues that "Lilly would be at a severe competitive disadvantage if this document

w[as] released because draft documents give competitors insight into Lilly's clinical

analysis and thought process." Lilly cites the Hoffman declaration in support.

Plaintiffs Ex. No. 3909 is not a draft letter to healthcare professionals. It is a

May 2003 email from Alan Breier to Lilly's "Zyprexa leadership" answering "8 of the

most pointed questions" on the important issue of hyperglycemia. In the email

Breier writes "[p]lease feel free to forward as you deem appropriate." Lilly has failed

to show good cause for keeping this document sealed. The Court unseals Plaintiffs

Response to Defendant's Motion to Compel Discovery and attachments.

D. Dispositive Pleadings

Bloomberg requests the Court unseal two sealed nondispositive pleadings.

Lilly objects to unsealing these documents because the information contained in the

documents constitutes trade secrets and other confidential information and

disclosure would create a competitive disadvantage to Lilly.

A party seeking to seal dispositive pleadings bears the burden of overcoming

the strong presumption favoring public access. The party must articulate compelling

reasons, supported by specific factual findings, that outweigh the general history of

access and the public policies favoring disclosure.52 "In general, 'compelling

reasons' sufficient to outweigh the public's interest in disclosure and justify sealing

court records exist when such 'court files might have become a vehicle for improper

purposes,' such as the use of records to gratify private spite, promote public

scandal, circulate libelous statements, or release trade secrets."53 The 3rd Circuit as

"expressly recognized that courts may deny access to judicial records ... where

they are sources of business information that might harm a litigant's competitive

52 Kamakana, 447 P.3d at 1178.
53lltat 1179.
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standing."54 Under this standard, a court "must weigh relevant factors, base its

decision on a compelling reason, and articulate the factual basis for its ruling without

relying on hypothesis or conjecture."55

To determine if "compelling reasons· exist for sealing dispositive pleadings,

the Court has conducted an in camera review of all documents Bloomberg requests

the Court release. The following is the Court's analysis of these pleadings labeled

according to the court system's docket and the parties' briefing.

1. 01/25/2008 Notice of Filing Supplemental Exhibits in
Opposition to Lilly's Motion for Summary Judgment Under

Seal

This docket entry corresponds to Plaintiffs Notice of Filing Supplemental

Exhibits in Opposition to Lilly's Motion for Summary Judgment. Lilly objects to

unsealing Exhibit 12, which Lilly refers to as Plaintiffs Ex. Nos. 10098 and 10099.

Lilly says these exhibits are excerpts from Lilly sales representative "call notes,"

which are rough notes concerning sales representative discussions with physicians.

Lilly claims that "[c]ompetitors could use the call notes to approximate what

concerns Lilly's customers - doctors - share with Lilly about its products as well as

its competitor's products" and that "call notes could be used like market research,

costing Lilly the time, expense, and good will it has expended to compile this

information." Lilly cites the Hoffman declaration's general discussion regarding

competitive intelligence gather in the pharmaceutical industry.

Lilly fails to present facts that support its contention that disclosure of these

calls notes will cause harm. Lilly does not reference specific call notes that

constitute confidential market research or that would cause competitive

disadvantage. Further, the call notes, generated in 2002 and 2003, pertain to issues

54 Republic of Philippines v. Westinghouse Elec. Corp., 949 F.2d 653 662 (3rd Cir
1991) (Internal quotations omitted). ,.
55 Pintos v. Pacific Creditors Ass'n, 504 F.3d 792, 802 (9th Cir. 2007) (internal
citations and quotation omitted).
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extensively discussed at trial. Lilly's cursory, conclusory statements are inaoequat"

to support a finding that harm will result from disclosure of these five-year-old call

notes. The Court unseals these supplemental exhibits.

2. 01/08/2008 Notice of Filing Pleadings Under Seal; Attorney:

Orlansky, Susan C.

This docket entry corresponds to State of Alaska's Opposition to Lilly's Motion

for Summary Judgment. Lilly objects to unsealing excerpts of the Robin Wojcieszk

deposition attached to the pleading. Lilly states that the deposition excerpts "contain

references to confidential communications between Lilly and the FDA, as well as

internal communications with Lilly's sales force."

Regarding the communications between Lilly and the FDA, Lilly offers no

basis beyond general reference to the Franson declaration for why these

communications must remain confidential. The arguments advanced by Lilly to

prevent disclosure of the communications do not establish compelling reasons for

keeping the excerpts under seal. Furthermore, Lilly does not attempt to show why

harm to Lilly outweighs the public interest in disclosure. The Court unseals State of

Alaska's Opposition to Lilly's Motion for Summary Judgment and attachments.

IV. Conclusion

Bioomberg's motion to unseal records is granted according to the discussion

above.

DATED at Anchorage, Alaska, this 13th day of June 2008.

f(lJ~~
MARK RINDNER
Superior Court JUdge

I certify that on June 13, 2008 a copy was mailed to:
Eric Sa ers Br w ter mieson, Jon Dawson
-;-;--:--4UA~~~:::::::-=.bl.cw aw(.
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Davis Wright Tremaine LLP -.

n " ~ ~-~,
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~~ :" \ "(907) 257-5300, telephone -. .-.:> '0
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Attorneys for Bloomberg, LLC, "\ ~ ,
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d/b/a Bloomberg ews '"\

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Although Eli Lilly's Supplemental Response purports to undertake a document-

by-document analysis of the individual documents under seal, the justification in each

case consists of nothing more than the conclusory, unsupported assertion that disclosure

will harm Eli Lilly's competitive position. There is no evidence of specific facts Or

Case No. 3AN-06-05630 CIDefendant.

Plaintiff,

vs.

BLOOMBERG'S REPLY TO SUPPLEMENTAL RESPONSE TO MOTION TO
INTERVENE AND TO UNSEAL RECORDS

alleged harm outweighs Bloomberg's and the public's right of access. Eli Lilly has

concrete examples showing a particular harm, and there is certainly no showing that any
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)
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Circuit held only that it was wrong for the court to disclose the amount of a settlement

In Gambale v. Deutsche Bank AG, 377 F.3d 133 (2d Cir. 2004), the Second

Contrary to what Eli Lilly suggests, there is a strong presumption of access to

agreement when that settlement agreement was not filed with the court:

attached to non-dispositive motions," neither of those cases stands for that proposition.

proposition that "there is a strong presumption against the disclosure of documents

That amount is set forth in settlement documents that were
entered into on a confidential basis between the parties and
are not themselves part of the court record. There is no
established presumption of access of which we have been
made aware with respect to the information contained in
them...... SEC v. Van Waeyenberghe, 990 F.2d 845, 849
(5th Clf.1993) ("Once a settlement is filed in district court it
becomes ajudicial record. The presumption in favor ofth~
public's common law right of access to court records therefore

:-------
I Eli Lilly states th~t ~ocuments filed under seal are not public records within the meanin of Adm" .
37.5. However, thIS IS true only if documents were properly sealed in the fir t Jog mlstrallve Rule
coun do not lose their status as public records when as here !.hey I 'd P ~che. ocumen~ on file with the

• • were sea e wit out any shOWing whatsoever.

Reply to Supplemental Response to Motion to Intervene And to Unseal Rec d 2
Stole ofAKv. Ell LJIyComparry, Case No. JAN..Q6.5630CI or s-
owr 3172278v3 J970124..()()()()20

v. State, 40 P.2d 404, 405-406 (Alaska 2002», and Alaska's statutes (AS 40.25.120(a)

and Administrative Rule 37.5'). Although Eli Lilly cites two Second Circuit cases for the

common law (See Nixon v. Warner Communications, 435 U.S. 589 (1978), and Johnson

Brown & Williamson Tobacco Corp. v. F.TC., 710 F.2d 1165, 1176 (6
th

Cir. 1983», the

documents filed in this Court. This presumption derives from the First Amendment (See

A. TIlere is a Strong Presumption of Access to Documents Filed with the Court

therefore failed to meet the applicable burden for sealing any of the documents that were
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applies to settlement agreements that are filed :md submitted
to the district court for approval." (citation omitted)). We
cannot and do not conclude that there can never be a
circumstance or a showing that would require such disclosure.
At the same time, however, there may well be valid reasons in
this and other cases terminated by settlement for maintaining
the amount of settlement in confidence when the settlement
itself was conditioned on confidentiality and when the
settlement documents were not filed with the court and were
not the basis for the court's adjudication.

377 F.3d at 143.

In s.E.c. v. TheStreet.Com, 273 FJd 222, 229 (2d Cir. 2001), the Second Circuit

held only that where there has been reasonable reliance by a party or deponent on a valid

protective order, the court should not modify the protective order absent a showing of

improvidence in the granting of the order or other extraordinary circumstance. 273 F.3d

at 229. However, a number offederal circuits have held that a blanket protective order

such as the one stipulated to by Eli Lilly and the State is not entitled to such deference.

As stated by the Ninth Circuit:

In the instant case, the district court entered a blanket
stipulated protective order pursuant to Rule 26(c). Such
blanket orders are inherently subject to challenge and
modification, as the party resisting disclosure generally has
not made a particularized showing of good cause with respect
to any individual document. See Beckman, 966 F.2d at 476'
Public Citizen, 858 F.2d at 790. '

San Jose Mercury News, Inc. v. u.s. Dist. Court-Northern Dist. (San Jose), 187 FJd

1096, 1103 (9
th

Cir. 1999). And as stated by the Seventh Circuit in Citizens First

National Bank ofPrinceton v. Cincinnati Insurance Co., 178 F.3d 943 (7th Cir. 1999):

Reply to Supplemental Response to Motion to intervene And to Unseal Records 3
SlOteolAKv. Eli LillyCompafJ)l. Case No. 3AN-Q6·S630 CI -
DWT 3172278,,3 3970124.Q00020
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The determination of good cause cannot be elided by
allowing the parties to seal whatever they want, for then the
interest in publicity will go unprotected unless the media are
interested'in the case and move to unseal. The Judge IS the
primary representative of the public interest in the judicial
process and is duty-bound therefore to revlew,any request to
seal the record (or part of it), See Arthur R. MIller,
"Confidentiality, Protective Orders, and Public Access to the
Courts,"105 Ham L. Rev. 427,492 (1991). He may not
rubber stamp a stipulation to seal the record. In re Klynicki,
983 F.2d 74 (7th Cir.1992) (chambers opinion).

178 F.3d a 944-45,

insofar as the Second Circuit cases can be read as establishing a presumption

against disclosure of documents filed with this Court, those cases should be emphatically

rejected by this Court as being inconsistent with the First Amendment, the common law,

and the statutes of the State of Alaska.

B. For Documents Attached to Non-Dispositive Motions. Good Cause Requires that
Eli Lilly Demonstrate Specific Facts and Provide Concrete Examples to Show
Hann on a Document-by-Document Basis.

Bloomberg agrees that for documents attached to non-dispositive motions, the

burden to be met by Eli Lilly is one of good cause. However, in order to demonstrate

good cause, Eli Lilly must come forward, on a document-by-document basis, with

specific facts and concrete examples to show the particular harm that will result if the

document is not sealed:

A party asserting good cause bears the burden for each
particular docu.ment it seeks to protect, of sho~ing that
specific prejudice or harm will result if no protective order is
granted. Id. at 121 0-11 (citing San Jose Mercury News, 187

Reply to Supplemental Response to Motion to Intervene And to Unseal Records _4
SIDte ojAK v. Ell LilIyCompalfJl. Case No. 3AN..()6·5630 CI
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F.3d at 1102); see also Beckman, 966 F.2d at 476 ("[B]road
allegations of harm, unsubstantiated by specific examples or
articulated reasoning, do not satisfy the Rule 26(c) test.")
(quoting Cipollone v. Liggett Group, Inc., 785 F.~d I J08,
1121 (3d Cir.1986) (internal quotation marks omItted));
Deford v. Schmid Prods. Co., 120 FRD. 648, 653
(D.Md.1987) (requiring party requesting a protective order to
provide "specific demonstrations of fact, supported where
possible by affidavits and concrete examples, rather than
broad, conclusory allegations ofpotential harm").

Follz v. Slale Farm Mul. Aulo. Ins. Co., 331 F.3d 1122, 1130-31 (9
th

Cir. 2003). As

stated by the Washington Supreme Court: "Unsubstantiated allegations will not satisfy

the rule. The requesting party must support, where possible, its request by affidavits and

concrete examples." Dreilingv. Jain, 93 P.3d 861, 871 (Wash. 2004). Accordingly,

before a document may be sealed, the Court must "articulate the factual basis for its

ruling, without relying on hypothesis or conjecture." Id. at 1135.

Eli Lilly has submitted the Declaration of Gerald Hoffman ("Hoffman

Declaration") in support of its opposition. The Hoffinan Declaration was filed over two

years ago in a completely different proceeding than the instant case, and Eli Lilly's

reliance on that declaration is disingenuous if not downright dishonest: although the

Hoffinan Declaration makes reference to documents at issue in that different proceeding,

those documents are not identified in the Declaration, and there is no indication that they

are the same as the documents at issue in this motion. The court should therefore

disregard that affidavit in its entirety.

Reply (0 Supplemental Response to Motion to Intervene And to Unseal Rec d 5
StDle ofAK l'. Eli LIlly Company, Case No. 3AN.()6.5630 CI or s-
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A document-by-document analysis of the documents that were attached to non­

dispositive motions shows that Eli Lilly has failed to come forward with specific facts or

concrete examples of a particularized harm-has failed, in short, to show good cause for

sealing any of those documents.

C. For Documents Attached to Non-Dispositive Motions, Eli Lilly Has Failed to
Demonstrate Specific Harm with Specific Facts and Concrete Examples.

I. 02/29/2008 Notice of Filing Under Seal; Attorney: Jamieson. Brewster H.

This docket entry is said to correspond to Eli Lilly's Motion to Seal Exhibits to Eli

Lilly and Company's Petition for Review. Inasmuch as the Petition for Review was

withdrawn, Bloomberg stipulates that this docket entry may remain sealed.

2. 02/28/208 Defendant Eli Lilly and Company's Notice of Filing Under Seal;
Attorney: Jamison, Brewster H.

This docket entry is said to correspond to Eli Lilly's Motion Requesting

Confidential Protection of Regulatory Communications Not Subject to Public

Disclosure. Eli Lily seeks to prevent the disclosure of the motion itself and Plaintiffs

Ex. os. 10105,10106,10107, and 10111, which are said to consist of regulatory

responses to the FDA. Eli Lilly concedes that all other documents contained in this

docket entry should be unsealed.

The Motion Requesting Confidential Protection:

Eli Lilly makes no attempt to show how disclosure of the motion itself would

result in harm to Eli Lilly. The mere fact that it refers to Eli Lilly's regulatory responses

Reply to Supplemental Response to Motion to Intervene And to Unseal Rec d 6
S,au ojAKv. Eli UlIyCom/XJf1Y, Case No. JAN.()6.S630CI or 5-
DWT 3172178...3 3970124-000020
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to the FDA is certainly not enough to establish such harm. The motion must therefore be

unsealed.

Plaintiff's Ex. Nos. 10 lOS. 10106. 10107, and 10111:

As support for its position, Eli Lilly has submitted an Affidavit of Timothy R.

Franson ("Franson Affidavit") that was filed in connection with an earlier motion by Eli

Lilly. Although the Franson Affidavit appears to relate to various submittals by Eli Lilly

to the FDA, the Franson Affidavit does not in fact state that those submittals include the

four documents under seal. Even assuming the four documents are among those

submittals, Eli Lilly has failed to make the necessary document-by-document showing of

specific harm. According to Franson, "companies with products in competition with

Zyprexa and Symbyax could use this information to gain unfair insight to their benefit, as

well as to exploit this information to harm Lilly in the marketplace today." Broad

allegations that competitors will gain "unfair insight," and will "exploit this information

to harm Lilly" are not sufficient to meet Eli Lilly's burden, because there is no indication

of the nature of the "unfair insight" that might be gained, and no showing of specific facts

or concrete examples of how this information would be exploited or the harm that would

result. See Foltz, 331 F.3d at I J22. The four documents in question must therefore be

unsealed.

Reply to Supplemental Response to Motion to Lntervene And to Unseal Reeo d 7
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02/2512008 Notice of Filing Under Seal a pleading titled "State of Alaska's
Request for Clarification of the Court's Order Excluding Evidence of the
Defendant's Profits, Net Worth. and the Price of Zyprexa;" Attorney:

Sanders Eric T.

Eli Lilly contends that the Request for Clarification and Plaintiffs Ex. Nos. 4121

and 8262 attached to that filing should remain under seal, but concedes that all other

documents contained in this docket entry should be unsealed.

Plainti ff s Ex. No. 412 I :

Eli Lilly states that this document contains market research and strategic

marketing discussions. Eli Lilly alleges that disclosure of this document to its

competitors would "harm Lilly's competitive edge." However, that allegation is not

supported by an affidavit articulating specific facts or giving concrete examples of harm.

The broad and conclusory statement that disclosure will harm Eli Lilly's competitive

position is simply insufficient to establish good cause.

Plaintiffs Ex. No. 8262:

Eli Lilly states that this is an email that reflects Eli Lilly's internal discussion

about its product and plans for further medical and regulatory development. Eli Lilly

alleges that disclosure of this email would give competitors "insight into Lilly's

development plans for Zyprexa and other medications, allowing them to counter-detail

Lilly products in the marketplace." The broad allegation that Eli Lilly's competitors will

"counter-detail Lilly products in the marketplace" is not supported by an affidavit laying

out specific facts or concrete examples of harm. It amounts to saying that Eli Lilly will

Reply to Sup~l~mental Response to Motion to Intervene And to Unseal Records _8
Sto/~ ofAK v. Ell WI)' Company, Case No. 3AN-06-5630 CI
DWT 3172278\'3 oo20סס.3970124
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lose its competitive edge, and broad allegations of that nature are insufficient to establish

good cause.

The Request for Clarification itself:

Eli Lilly contends that the Request for Clarification should remain under seal or be

redacted to remove references to the above-mentioned documents. However, Eli Lilly

makes no attempt to show how mere references to these documents would result in harm

to Eli Lilly. The request itself must therefore be unsealed without redaction.

4. 02/25/2008 Notice of Filing Under Seal a pleading titled "Request for
Clarification of the Court's Order Excluding Testimony Regarding Other
Drugs manufactured by Defendant Eli Lilly and Company:" Attorney:
Sanders, Eric T.

Eli Lilly contends that the Request for Clarification, Plaintiffs Ex. Nos. 8262 and

10052, and the Taurel deposition excerpt should remain under seal, but concedes that all

other documents contained in this docket entry should be unsealed.

Plaintiff's Ex. No. 8262:

See discussion in C.3 above.

Plaintiffs Ex. No. 10052:

Eli Lilly states that this document contains a presentation to Eli Lilly's

management team, "setting forth priorities and business strategies." According to Eli

Lilly, "competitors could use this information to Lilly's competitive disadvantage." This

conclusory assertion is not supported by an affidavit laying out specific facts or concrete

examples of harm. Because th· h·ere IS no s owmg of how competitors would use this

~:~I~~~:.u:hi~~~~~,s~:s~ot.~~~~~6~~ ~~lervene And to Unseal Records _9
DWT 3172278v3 3970124-000020
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infonnation 10 Eli Lilly's disadvantage, nor of the particular hann that would result, Eli

Lilly has failed 10 show good cause.

Taurel deposition excerpt:

According to Eli Lilly, this excerpt references internal Lilly discussions regarding

6 both Zyprexa and Prozac, reflects internal Lilly planning ... [and] could be used by

Lilly's competitors to Lilly's competitive disadvantage." Eli Lilly has not laid out facts

to show how the infonnation would be used by Eli Lilly's competitors to Eli Lilly's
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disadvantage, nor does it provide concrete examples of such harm. Although Eli Lilly

cites to the Hoffman Declaration, the Hoffman Declaration was prepared two years ago in

connection with a different proceeding, and there is no indication that the declaration

addresses any of the particular information contained in the excerpts. The excerpt should

therefore be unsealed.

The Request for Clarification itself:

Eli Lilly contends that the Request for Clarification should remain under seal or be

redacted to remove references to the above-mentioned documents and excerpt.

However, Eli Lilly makes no attempt to show how mere references to these materials

would result in harm to Eli Lilly. The request itself must therefore be unsealed without

redaction.

02/20/2008 Lillv's Notice of: Reply re: Mtn Exclude Evidence New York
Times Articles. Filed Under Seal; Attorney: Jamieson. Brewster H.

Eli Lilly contends that Plaintiffs Ex No 10106 should . d. . remaIn un er seal, but

SReply>/t~,SuPP1~mentalResponse to Motion to Intervene And to Unseal Records _ 10
tal~ 0 An V Ell LIlly Compa"J!. C~ No. 3AN-{)6.S630 CI
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concedes that all other documents contained in this docket entry should be unsealed.

Plaintiffs Exhibit o. 10106 is discussed in Section C.2 above.

6. 02120/2008 Reply: Motion in Limine Exclude Regulatory Communications
filed under seal; Attorney: Jamieson. Brewster H.

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.

7. 02/20/2008 Eli Lillv and Company's Notice of Filing its Reply in Further
Support of its Motion in Limine to Exclude Evidence Relating to New York
Times Articles Under Seal

Eli Lilly contends that Plaintiff's Ex. No. 10106 should remain under seal, but

concedes that all other documents contained in this docket entry should be unsealed.

Bloomberg's discussion of Plaintiffs Exhibit No. 10106 is already set out at Section C.2

above.

8. 02119/2008 Notice of Filing Under Seal- Objection to the State's Motions
in Limine to Exclude Evidence; Eli Lilly and Company (Defendant)

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.

9. 02/20/2008 Plaintiff's Response to Defendant's Motion in Limine to
Exclude References to Foreign Regulatory Action

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.

Reply to Supplemental Response to Motion to Intervene And to Unseal Record II
Slat~ ofAKv. Ell LI1/yCompany, Cast: No. JAN-06.S630CI s-
OWT 317227810'3 3970124..()()()()20
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supported by an affidavit laying out specific facts showing how competitors would use

would suffer competitive harm from its disclosure." This conclusory assertion is not

02/14/2008 Plaintiff's Response to Defendant's Motion in Limine to
Exclude Testimonv and Call Notes of Non-Alaska Based Sales
Representatives

10.

Although Eli Lilly again cites to the Hoffman Declaration, that declaration from a

005562

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.

11. 02/14/2008 Plaintiff's Response to Defendant's Motion in Limine to
Exclude References to Recent Regulatory Communications and
Developments

different proceeding says absolutely nothing about the training information or any of the

other information said to be contained in the excerpts of deposition.

SRepIYift~,SUPPI~mental Response to Motion to Intervene And to Unseal Records _ I?
lau 0 An Y. Ell LII/YCompany. Case No. 3AN-06.5630CI ­

OWf 3172278\'3 3970124-000020

this training information to harm Eli Lilly, nor concrete examples of such harm.

training of Lilly's sales force is of particular interest to Lily's competitors, and Lilly

for its sales force, and Lilly's computer and communications systems." Eli Lilly's only

justification for keeping the excerpts under seal is that "Information pertaining to the

contain discussions of "confidential Lilly documents, Lilly's training plans and policies

excerpts attached to the motion should remain under seal. Those excerpts are said to

Eli Lilly concedes that this motion in limine and the document attached to the

motion should be unsealed. However, Eli Lilly contends that the Noesdges deposition
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12. 0211112008 Notice of Filing Plaintiffs Objections to Defendant's
PagelLine Counter Designations Under Seal

Eli Lilly contends that excerpts of deposition testimony included with this filing

should remain under seal. The excerpts are said to contain "discussions of trade secrets,

internal business documents, and other confidential business information." Eli Lilly does

not indicate the nature of alleged trade secrets or confidential business information, but

states that "[the] information, ifreleased could be used by Lilly's competitors to Lilly's

disadvantage in the marketplace," Eli Lilly does not layout facts establishing that any of

the infonnation is a trade secret or otherwise confidential. Eli Lilly certainly does not lay

out facts to show how the information would be used by Eli Lilly's competitors to Eli

Lilly's disadvantage, nor does it provide concrete examples of such harm. Although Eli

Lilly again cites to the Hoffman Declaration, there is no indication that the excerpts

concern any of the documents that were at issue in the proceeding for which that

declaration was prepared. The excerpts should therefore be unsealed with the objections.

Eli Lilly concedes that substantial portions of these excerpts were played at trial,

but nevertheless contends that the excerpts should remain under seal, because "it would

be a waste ofjudicial resource to, .. analyze which lines of testimony were not played in

open court." The burden, though, is on Eli Lilly-and not this Court-to undertake

whatever steps are necessary to show good cause for sealing the excerpts. The fact that

much of this deposition testimony was played in court makes it even less likely that

disclosure of any of the remaining excerpts would result in harm to Eli Lilly. Although

Reply to Sup~lemental Response to Motion to Intervene And to Unseal Records _ 13
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14.

See discussion at Section C-12 above.

02/04/2008 Notice of Filing Counter-Designations and Excerpts of .
Depositions under Seal: Brewster H. Jamieson (Attorney) on BehalfofEh

Lilly and Company

13.

Reply to Supplemental Response to Motion to Intervene And to Unseal Records· 14
SlOte ofAK \'. Eli Lilly Company, Case No. 3AN-06-5630 CI
OWT] 172278..3 3970l24.()()()()20

IS. 02/04/2008 Notice of Filing Motion in Limine to Exclude Certain
Testimony of the State's Experts Under Seal: Brewster H. Jamieson
(Attorney) on Behalf of Eli Lilly and Companv

This docket entry is said to include a copy of document bates numbered

005564

See discussion at Section C.12 above.

upon Eli Lilly to show specific harm to Eli Lilly, not hypothetical or conjectural harm to

the FDA. All of the documents in this docket entry must therefore be unsealed.

standing to assert the FDA's rights or the possibility of harm to the FDA. It is incumbent

action subject to the protective order in that other proceeding; and Eli Lilly does not have

not a part of this action between the State and Eli Lilly; the document was not filed in this

subject to a protective order in a different proceeding. However, that protective order is

discusses that document. Eli Lilly states that the document was produced by the FDA

FDACDER 2154-2168, and excerpts from the Gueriguian deposition in which he

Eli Lilly may not want to undertake the exercise of showing what was played and what

2 was not played, that exercise is necessary to determine if good cause exists. Eli Lilly's

failure to undertake that effort is a further reason why the excerpts should be unsealed.

02111/2008 Eli Lilly's Notice of Filing Deposition Designations Under

Seal: Attorney Jamieson. Brewster H.
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20. 0112512008 Notice of Filing Supplemental Exhibits in Opposition to Lilly's
Motion for Summary Judgment Under Seal

18. 1/28/2008 Notice of Filing Plaintiffs Objections to Defendant's PagelLine
Designations and Exhibits Under Seal; Eric T. Sanders (Attorney) on behalf
of State of Alaska (Plaintiff)

D E

01/25/2008 Notice of Filing Supplemental Page 77 Under Seal; Eric T.
Sanders (Attomev) on behalf of State of Alaska (Plaintiff)

See discussion in Section C.12 above.

21.

005565

See discussion in Section C.12 above.

See discussion in Section C.12 above.

See discussion in Section D below regarding documents filed in connection with

19. 1128/2008 Notice of Filing Plaintiffs Counter Designations to Defendant's
Deposition Designations and Exhibits Under Seal; Eric T. Sanders
(Attorney) on behalf of State of Alaska (Plaintiff)

See discussion in Section C.12 above.

17. 02/04/2008 Notice of Filing Plaintiff's Amended Trial Deposition
Designations Under Seal; Eric T. Sanders (attorney) on behalf of State of

Alaska (Plaintiff)

16. 02/04/2008 Notice of Filing Motion in Limine to Exclude Evidence
Relating to New York Times Articles Under Seal

Eli Lilly concedes that all documents contained in this docket entry should be

Reply to Supplemental Response to Motion to Intervene And to Unseal R d 15
State oIAK\I. Eli LillyCompony. Case No. 3AN..()6.S630CI eear s·
DWT 3172178v3 3970124-000020

dispositive motions.

unsealed.
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Excemts from Zyprexa Backgrounder:

005566

ED

01/22/2008 Notice of Filing Pleadings Under Seal: Eric T. Sanders
(Attornev) on behalf of State of Alaska (Plaintiff)

01/23/2008 Notice of Filing Deposition Designations Under Seal: Brewster
H. Jamieson (Attorney) on BehalfofEli Lilly and Company

c

23.

22.

B

Reply to Supplemental Response to Motion to Intervene And to Unseal Records _ 16
Stare ofAK \I. Eli LillyComparry. Case No. )AN..()6·S630 CI
DWT 3172278v3 3970124-000020

Eli Lilly states that the excerpts include quotations taken from a draft letter to

See discussion in Section C.12 above.

See discussion in Section C.12 above.

24. 01/08/2008 Notice of Filing Pleadings Under Seal: Attorney; Orlansky,

Susan C.

See discussion in Section D below regarding documents filed in connection with

This filing is said to include excerpts from Eli Lilly's "Zyprexa Backgrounder"

25. 12/20/2007 Notice of Filing Pleading and Exhibits Under Seal. Re:
Defendant's Motion to Compel Discovery; Eric T. Sanders (Attorney) on
behalf of State of Alaska (PlaintiID

Lilly "at a severe competitive disadvantage ... because draft documents give competitors

insight into Lilly's clinical analysis and thought processes." Again, the allegation is not

supported by affidavit, does not include specific facts to show how the quoted

healthcare professionals. Eli Lilly alleges that disclosure of the quotations would put

contained in this docket entry should be unsealed without redaction.

excerpts should be redacted before being unsealed, but concedes that all other documents

containing block quotations from Plaintiff's Ex. No. 3909. Eli Lilly contends that the

dispositive motions.
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information would result in competitive disadvantage, and does not provide concrete

examples of harm. A broad allegation that Eli Lilly will be at a "severe competitive

disadvantage" is no less broad, and no more efficacious, simply because the competitive

disadvantage is alleged to be severe. Because Eli Lilly has failed to demonstrate the

existence of good cause for keeping the excerpts under seal, they must be unsealed.

D. For Documents Attached to Dispositive Motions. Eli Lillv Must Demonstrate
Compelling Reasons for Sealing the Documents.

Eli Lilly concedes that for documents filed with dispositive motions, it must

demonstrate "compelling reasons" for sealing the document.

Unless a particular court record is one "traditionally kept
secret," [i.e., grand jury transcripts and warrant materials in
the midst of a pre-indictment investigation] a "strong
presumption in favor of access" is the starting point. Foltz,
331 F.3d at 1135 (citing Hagestad v. Tragesser, 49 F.3d
1430,1434 (9th Cir. 1995)). A party seeking to seal ajudicial
record then bears the burden of overcoming this strong
presumption by meeting the "compelling reasons" standard.
Foltz, 331 F.3d at 1135. That is, the party must "articulate[ ]
compelling reasons supported by specific factual findings"
id.(citing San Jose Mercury News, Inc. v. Us. Dist. Ct., 1'87
F3d 1096, 1102-03 (9th Cir.1999», that outweigh the general
history of access and the public *1179 policies favoring
disclosure, such as the" 'public interest in understanding the
JudicIal process.' "Hagestad, 49 F3d at 1434 (quoting EEOC
v. ErectIOn Co., 900 F.2d 168, 170 (9th Cir.1990». In turn
the court must "conscientiously balance[ ] the competing ,
Interests" of the public and the party who seeks to keep
certain judicial records secret. Foltz, 331 F3d at 1135. After
consl.denng these interests, if the court decides to seal certain
Judicial records, It must "base its decision on a compelling
reas?n and articulate the factual basis for its ruling, without
relyIng on hypothesis or conjecture." Hagestad, 49 F.3d at

~:~I~~~~~k;'~~:~o~~~.sr~s~O~o3~N~~~6~~~~tervene And to Unseal Records - 17
OWT 3172278v3 ]970124--000020
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1434 (citing Valley Broadcasting Co. v. u.s. Dist. Ct., 798
F.2d 1289, 1295 (9th Cir. I986)) ... The mere fact that the
production of records may lead to a litigant's embarrassment,
incrimination, or exposure to further litigation will not,
without more, compel the court to seal its records. Foltz, 331

FJd at 1136.

Kamakana v. City and County ojHonolulu, 447 FJd 1172, 1178-79 (9
th

Cir. 2006).

This is an significantly higher burden than good cause: not only must a party

demonstrate specific harm favoring continued secrecy, but it must also show that this

harm overcomes the presumption of access by outweighing the "public interest in

understanding the judicial process." Hageslad, 49 FJd at 1434 (citation omitted). A

document-by-document analysis of the documents that were attached to dispositive

motions shows that Eli Lilly has clearly failed to meet this burden.

E. For Documents Attached to Dispositive Motions, Eli Lilly Has Failed to
Show Compelling Reasons for Sealing the Documents.

I. 01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly's
Mollon for Summary Judgment Under Seal

Eli Lilly contends that Plaintiff's Ex. Nos. 10098 and 10099 should remain

under seal, and that references to the contents of these documents should be

redacted from the motion, but concedes that all other documents contained in this

docket entry should be unsealed.

Plaintiff's Ex. Nos. 10098 and 10099:

Eli Lilly states that these documents are excerpted "call notes" from Eli

Lilly sales representatives. Eli Lilly contends that by using these notes

S
Repl~,to Sup~l~mental Response to Motion to Intervene And to Unseal ReeD d - 18
lotI! OJ AKlI. Ell LllfyCompany, Case No. 3AN.()6.5630Cl r 5

DWT 31722781/3 3970124..{)()()()20
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competitors could "approximate what concerns Lilly's customers-doctors-share

with Lilly about its products as well as its competitor's products, ' .. costing Lilly

the time. expense, and good will it has expended to compile this inforn1ation."

Even if the call notes are not available to the public, the doctors are under

no obligation to keep confidential the substance of those conversations reflected in

those call notes. Thus, there is nothing confidential about the infonnation

contained in the call notes. Furtheffi1ore, although Eli Lilly alleges that release of

this infoffi1ation will result in various costs to Eli Lilly, there is no affidavit to

existence of compelling reasons to seal the documents.

is no reason to believe that such disclosure will cause Eli Lilly to incur expenses,

More importantly, there is certainly no showing whatsoever that these purported

and Eli Lilly has failed to articulate any facts to show that it will lose good will.

01/08/2008 Notice of Filing Pleadings Under Seal; Attorney; Orlansky,
Susan C.

2.

concerns outweigh the competing interests of Bloomberg and the public at large to

have access to judicial records. In short, Eli Lilly has failed to demonstrate the

Eli Lilly contends that excerpts of the Wojcieszek deposition attached to

the Opposition should remain under seal, but concedes that all other documents

contained in this docket entry should be unsealed.

back up the allegation, and the broad allegation is insufficient in any event: there
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Excerpts of Wojcieszek deposition:

2 Eli Lilly states that the deposition excerpts "contain references to confidential

communications between Lilly and the FDA, as well as internal communications with

Lilly's sales force." With respect to references to communications between Eli Lilly and

6 the FDA, Eli Lilly offers nO basis for maintaining the excerpts under seal beyond the

arguments offered in support of keeping the communications themselves under seal.

However, Eli Lilly does not make any showing that mere references to such
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communications will result in harm.

Furthermore, the arguments advanced by Eli Lilly to prevent disclosure of the

communications themselves do not establish compelling reasons for keeping the excerpts

under seal. Although the Franson Affidavit states that "companies with products in

competition with Zyprexa and Symbyax could use this information to gain unfair insight

to their benefit, as well as to exploit this information to harm Lilly in the marketplace

today," there is no indication of the nature of the "unfair insight" that might be gained,

and no showing of specific facts or concrete examples of how this information would be

exploited or the harm that would result. See Foltz, 331 F.3d at 1122. More importantly,

there is absolutely no showing that any alleged harm outweighs Bloomberg's and the

public's competing rights to access.

With respect to the references to internal communications with Eli Lilly's sales

force, Eli Lilly offers no reaSOn to keep such references under seal beyond the

Reply to Sup~l~mental Response to Motion to Intervene And to Unseal Record - 20
Slate a/AK",. Eft L,lIyCompany. Case No. 3AN.()6.5630 CI S
DWT )172278...3 3970124-000020
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unsupported and conclusory assertion that such information "could easily be used to

Lilly's commercial disadvantage." Yet again, Eli LiIly cites to the Hoffman Declaration

that was prepared in connection with a different proceeding, but that declaration does not

even refer to such information. The declaration certainly does not articulate or give

concrete examples of any specific harm that would result from the disclosure of this

information. Furthennore, Eli Lilly has not even attempted to show that any alleged

harm outweighs Bloomberg's and the public's competing rights to access.

In short, Eli Lilly falls far short of demonstrating compelling reasons to keep the

excerpts under seal. The excerpts must therefore be unsealed.

F. Eli Lilly Has Failed to Demonstrate that Any Legitimate Objections to Disclosure
Cannot Be Met Through Redaction.

To the extent that there are legitimate objections to disclosure of documents filed

with this Court-and Eli Lilly has demonstrated none-Eli Lilly has not demonstrated

that it would not be adequately protected through redaction.

Courts have an obligation to consider all reasonable
alternatives to foreclosing the constitutional right of access.
Reda~tion constitutes a time-tested means of minimizing any
mtruslOn on that right ... [T]he First Amendment requires
consIderation of the feasibility of redaction on a document­
by-document basis, and the court's blanket characterization
falls well short of this mark.

In re Providence Journal Co. Inc. 293 F 3d I IS (1" Cl'r 2002) (. I", , ., . mterna CItatIOns

omitted). See also Dreiling, 93 P.3d at 871 (citing Foltz, 33 F.3d at 1137) ("Entire

documents should not be protected where mere redaction of sensitive items wiIl satisfy

Reply to Supplemental Response to Motion to Intervene And t U
Stale of14K v. £11 Ully Company, Case No. 3AN-{}6.S630 CI 0 nseal Records - 21

OWT 3172278v3 3910124-000020
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the need for secrecy"). None of the documents filed with the Court should remain sealed

without a showing that redaction is not a feasible alternative. Eli Lilly has made no such

showing.

G. Bloomberg's Counsel Should Be Permitted to Inspect Any Documents That the

Court is Inclined to Retain Under Seal.

Section 6(a) of the Protective Order entered in this matter permits Confidential

Discovery materials to be disclosed to "any person designated by the Court in the interest
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of justice, upon such terms as the Court may deem proper." Insofar as this Court is

inclined to retain any of the documents (or portions of documents) at issue under seal

based on the scant information provided by Eli Lilly, it should first permit counsel for

Bloomberg to review the documents at issue, subject to counsel's agreement to abide by

Ihe terms of the protective order. Otherwise, Bloomberg has no means for determining if

Eli Lilly has accurately described the documents in question, and Bloomberg is unfairly

hampered in its ability to respond fully (0 Eli Lilly's unsupported assertions that harm

will result if the documents are unsealed.

In order for there to be a meaningful opportunity for objection to the sealing of

records, "At a minimum, potential objectors should have sufficient information to be able

10 appreciate the damages which would result from free access to the proceeding and/or

records." Dreiling, 93 P.3d at 869. As outlined above, Eli Lilly's description of the

documents at issue is cursory at best, and does not provide Bloomberg with a meaningful

Reply to Sup~lemental Response to Motion to Intervene And to Unseal Reeo d - 22
SUJleo!AKtI. E/I Ul/yCompany, Case No. 3AN.()6.5630CI r s
DWT 3172278...3 3970124.QOOO20
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opportunity to respond to Eli Lilly's argument that the documents at issue contain trade

secret information or that Eli Lilly would be damaged by the release of that information.

As demonstrated in Sections A through F above, Eli Lilly has not shown the

requisite good cause or compelling reasons, as applicable, necessary to seal the Court's

records, and the Court should simply order that the documents be unsealed due to Eli

Lilly's failure to make the necessary showing to maintain those documents under seal.

However, if there are documents that the Court is inclined to keep off limits to the public,
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fairness requires that Bloomberg's counsel be permitted to first inspect those documents,

and be given the opportunity to respond further to Eli Lilly's arguments regarding the

need to maintain these documents under seal. Cf Natla v. Zietz, 405 F.2d 99, 101 (7'h

Cir. 1968) ("Natta's counsel may inspect the polyethylene documents [subject to] a

district court clause specifically forbidding Natta's counsel to make any disclosure to

Natta, its assignees, or any third parties.").

CONCLUSION

Merely saying something does not make it so. Despite Eli Lilly's oft-repeated

claim that disclosure of these various court filings will result in a competitive

disadvantage, Eli Lilly has failed to provide evidence of facts or concrete examples

establishing the specific harm that will result, and it fails to demonstrate how any alleged

harm overrides the public's right to know. Bloomberg's motion to unseal th de ocuments

filed with the Court in the above-captioned matter should therefore be granted.
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withdrawn.

withdraw that pleading; Eli Lilly and Company agrees that this pleading should be

\

Case No. 3AN-06-5630 CI
Page I of2
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iN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

NON-OPPOSED MOTION TO WlTHDRAW
PLAINTIFF'S OPPOSITION TO ELI LILLY AND COMPANY'S

MOTION TO STRIKE TESTIMONY OF R. DUANE HOPSON, M.D.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY ~/
Eri T. Sanders
AK BarNo. 7510085

DATED this Ist day of April, 2008.

The Plaintiffs Opposition to Eli Lilly and Company's Motion to Strike Testimony

Defendant.

vs.

Plaintiff,

B

Non-Opposed Motion to Withdraw State's Opposition
To Lilly's Motion to Strike Testimony of R. Duane Hopson, M.D.
State aJAlas"" v. Eli Lilly and Campany

counsel as required by Alaska Civil Rule 81. Accordingly, the State of Alaska moves to

of R. Duane Hopson, M.D. filed on March 13,2008, did not bear the signature of local

ELI LILLY AND COMPANY,

STATE OF ALASKA,
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9950.
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'N THE SUPERIOR COURT FOR THESTATE OF ALAS1' 2
THlRD JUDICIAL DISTRICT AT ANCHORAGE Ii ~

STATE OF ALASKA,

Plaintiff,

I. Introduction

response.

documents filed under seal that were not admitted into evidence during trial. Pursuant to the

Defendant.

"To expedite the flow of discovery material, facilitate the prompt resolution of

April 7, 2008, Order of this Court, this supplemental response supersedes Lilly's previous

Bloomberg's Motion to Intervene and to Unseal Records should be denied. Now

that this action has been settled, the Court should maintain the confidentiality of all

ELI LILLY AND COMPANY,

v. Case No. 3AN-06-05630 CI

DEFENDANT ELI LILLY AND
COMPANY'S SUPPLEMENTAL

RESPONSE TO BLOOMBERG, LLC D/B/AI
BLOOMBERG NEWS'S MOTION TO

INTERVENE AND TO UNSEAL RECORDS11------------'

disputes over confidentiality, adequately protect confidential material, and ensure that

protection is afforded only to material so entitled," this Court entered a Protective Order on

July 3J, 2007, pursuant to Rule 26(c) of the Alaska Rules of Civil Procedure.\ By its terms,

this Order extended to all "information that the producing party in good faith believes is

properly protected under Alaska Rule of Civil Procedure 26(c)(7); under any Federal or state

I Exhibit A, Protective Order at I.
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I
. rt rules' or under Federal or state constitutions.,,2 Relying upon

statutes, regu atlOns or coo. ,

this Protective Order and the Court Administrative Rules 37.5 through 37.6,3 the parties filed

mot'Ions and exhibits containin"o confidential information, including
under seal numerous

internal Lilly documents and confidential communications with the FDA. The parties also

filed several iterations of confidential deposition designations discussing trade secrets and

other confidential business information.

As Lilly's document-by-document analysis' demonstrates, this Court should

preserve the confidentiality of all remaining documents and information that were not

released 10 the public during trial, either in content or form. Under Court Administrative

Rule ("Admin.R.") 37.7, all of the documents at issue should be kept confidential because

whatever interest Bloomberg has in disclosure is outweighed by the potential harm to Lilly's

2 ld. at 2.
J Admin.R. 37.6 permits this Court, as under Alaska Rule of Civil Procedure 26(c), to keep
documents filed with the court confidential. Admin.R. 37.5(e)(l)(C) provides that any
document deemed "sealed or confidential pursuant to ... court order" is "not accessible to
the public." These are, therefore, "non-public records" under the definition of Admin.R.
37.5, and Bloomberg's argument to the contrary is without basis. CjBloomberg's Mem. in
Supp. of Mot. to Intervene and to Unseal Records at 12.
• See Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1122 (3d Cir. 1986) (if confidentiality
of document produced pursuant to blanket or umbrella protective order is challenged, party
seeking protection may then offer good cause showing); see also Manual for Complex
Litigation (Fourth) § 11.432 (2004) (blanket or umbrella protective orders expedite
produ.ction, reduce costs, and avoid the burden of document-by-document adjudication by
delaymg necessity of such a document-by-document adjudication until a challenge to
confidentiality arises).

Defendant Eli Lilly and Company's Supplemental Response to Bloomberg
LLC dfb/al Bloomberg News's MOlion to Intervene and to Unseal Records

1

State ofAlaska ~~ Eli Lilly and Company (Case No. 3AN-06-05630 CI)
Page 2 0121
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privacy, proprietary business, and other interests.s Moreover, those documents filed with

non-dispositive motions meet the requisite "good cause" standard of Alaska Rule of Civil

Procedure 26(c),6 and Bloomberg cannot justify their release to the public. Those few

documents not admitted at trial, but filed with dispositive motions, meet the requisite

"compelling reasons" standard, and their confidentiality should likewise be maintained.

Regardless of the applicable standard, this Court should deny Bloomberg's motion as to the

Page 3 of21
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Defendant Eli Lilly and Company's Supplemental Response to Bloomberg
LLC d/b/aJ Bloomberg News's Motion to Intervene and to Unseal Records'
State ofAtaska " Ell Lilly and Company (Case No. 3AN-ll6-05630 Cil

5 Admin.R. 37.7 allows a court to order public access to otherwise non-public information, in
limited circumstances, depending on the potential harm and the particular interests being
protected. The interests considered include "but [are] not limited to ... individual privacy
~Ights and interests" and "proprietary business information"). Admin. R. 37.7(a).

See Phillips ex. reI. Estates ofByrd v. General Motors Corp., 307 F.3d 1206, 1212 (9th Cir.
2002) (remandmg to distrIct court for further proceedings to "identify and discuss the factors
it considered in its 'good cause' examination to allow appellate review of the exercise of its
~iscretion").

s.E.c. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) (internal quotation omitted).

evidence that might conceivably be relevant."?

speedy, and inexpensive determination of civil disputes by encouraging full disclosure of all

Bloomberg's demand that the Court lift the Protective Order ignores the value and

information without risking irreparable harm through a breach of confidentiality.

"[P]rotective orders issued under Rule 26(c) serve the vital function of securing the just,

necessity of such orders, which allow parties to freely conduct discovery and exchange

II. This Court Entered the Protective Order to Facilitate Discovery

documents still at issue.

A



Lilly designated these documents as confidential because of its good faith belief

that they contain valuable trade secret infonnation as well as other highly confidential

infomlation, the disclosure of which would place Lilly at a severe competitive disadvantage,s

Lilly's document-by-document analysis demonstrates the importance of keeping these

documents confidential and the haml that would come to Lilly if this confidentiality were

breached.

m. Rule 26(C) Protects Confidential Lilly Documents Attached to Non-Dispositive
Filings Under the Good Cause Standard

Bloomberg's motion fails to distinguish between the legal standards applicable to

I) judicial documents anached to dispositive pleadings or admined into evidence, and

2) documents anached to non-dispositive pleadings. Ignoring the distinction, Bloomberg

urges this Court to apply the wrong standard to the great majority of documents at issue.

There is a strong presumption against the disclosure of confidential documents

anached to non-dispositive motions.9 Where documents attached to non-dispositive motions

are at issue, a party seeking their protection needs to show "good cause," as defined by

8 The phannaceutical industry is highly competitive, and the value of commercially sensitive
mfonnatlon to competItors IS high. See, e.g., Exhibit B, Declaration of Gerald Hoffman filed
'~ connectIOn w:,th confidentiality challenges currently pending in the Zyprexa MDL
(Hoffman Decl.) at , 10-11, 18; Exhibit C, Decl. of Timothy Franson at' 16-17
("'Franson Decl.").
9 See Gambale v. Deutsche Bank AG, 377 F.3d 133, 143 (2d Cir. 2004)' TheStreet com 273
F.3d at 233. ' .,

Defendant Eli Lilly and Company's Supplemental Response to Bloombe
LLC d/b/aJ Bloomberg News's Motion to Intervene and to Unseal Recor~~'
State ofAlaska It Eli Lilly and Company (Case No. 3AN-06-0S630 CI)
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Alaska Rule of Civil Procedure 26(c).10 Rule 26(c) authorizes a court to enter, "on such

terms and conditions as are just," any order "which justice requires to protect a party or

person from annoyance, embarrassment, oppression, or undue burden or expense." The court

may enter such an order to protect, inter alia, Lilly's "trade secret[s] or other confidential

research, development, or commercial information.,,11 Given the "potential for abuse"

attendant to liberal discovery rules,12 Rule 26(c), like its federal counterpart, permits a party

to seek a protective order prohibiting dissemination of information produced in discovery

upon a showing of "good cause." "This provision ... applies primarily to commercially

sensitive information that might cause the defendant some competitive harm.,,1l

10 See Phillips, 307 F.3d at 1210 (where good cause is shown the court must balance the
public and private interests to decide whether a protective order is necessary); see also In re
Zyprexa Injunclion, 474 F. Supp. 2d 385, 415 (E.D.N.Y. 2007) ("The balance struck should
incorporate consideration of the overarching purpose of the discovery process: Discovery
involves the use of compulsory process to facilitate orderly preparation for trial, not to
educate or titillate the public.") (internal quotation marks omitted).
II Phillips, 307 F.3d at 1211 (courts have "broad latitude to grant protective orders to prevent
disclosure of materials for many types of information, including, but not limited to, trade
secrets or other confidential research, development, or commercial information."); see also
Admin. R. 37.7(a) (stating that the interests considered include, "but [are] not limited to ..
.~ndividual privacy rights and interests" and "proprietary business information").
L Seal/Ie Times Co. v. Rhinehart, 467 U.S. 20, 34-35 (1984).
13 Jack ~: Weinstein~ Secrecy in Civil Trials: Some Tentative Views, 9 J.L. & Pol'y 53, 57
(2000)( ThIs provlslo~ does notspecl~cally refer to the public interest. Rather, it applies
pnmarlly to commerCially sensltlve mformation that might cause the defendant some
competItIve harm.").

Defendant Eli Lilly and Company's Supplemental Response to Bloomberg
LLC d/b/aJ Bloomberg News's Motion to Intervene and to Unseal Records'
Slate afAlaska ". Eli Lilly and Campany (Case No. 3AN.{)6.{)5630 CI)
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"Good cause" can be demonstrated by showing that particularized harm will result

from the disclosure of information.'· Among the factors considered for confidentiality

protection under Fed. R. Civ. P. 26(c)(7) are (1) the extent to which information is known to

those outside the business; (2) the extent to which the information is known to those inside

the business; (3) the measures taken to guard the secrecy of the information; and (4) the value

of the information to the business and its competitors. IS Bloomberg asserts that the filings

that correspond to the docket entries listed below,16 previously designated as confidential,

should be released to the public. For the reasons that follow, Lilly agrees that certain of these

entries may be de-designated. The remaining entries, however, must be kept confidential,

either in whole or in part, because they meet the Rule 26 "good cause" standard.

1. 02/29/2008 Notice of Filing Under Seal; Attorney: Jamieson, Brewster H.

This docket entry corresponds to Lilly's Motion to Seal Exhibits to Eli Lilly and

Company's Petition for Review. The Petition for Review was withdrawn before any court

I. Phil/ips, 307 F.3d at 1211.
IS Sullivan Mklg. v. Valassis Commc'n, No. 93 Civ. 6350 (PKL), 1994 WL 177795 at *2
(S.D.N.Y. May 5,1994); see Wilcock v. Equidev Capilal L.L.c. No. 99 Civ. 10781LTSDFE
2001 WL 913957, at *1 (S.D.N.Y. Aug. 14,2001). Courts in the Ninth Circuit have focused
pnmarlly on the potential for irreparable harm to the party seeking a protective order. See
PhIllIpS, 307 F.3d at 1210-11 (focusing on harm ifno protective order is entered)' Nulralech
Inc. v. Syntech (SSPF) Inlern., Inc. 242 F.R.D. 552, 555 (C.D. Cal. 2007) (enterin~ protectiv~
order to protect agamst competitive harm); In re Worlds of Wonder Sec. Lilig 147 F R D
214, 216,,(N.D. ~al. 1992) (entering a protective order covering "closely-guarded" docu~e~t~
?~cause theIr dIsclosure to compelttors probably would be harmful").

Mem. m Supp. ofMor. to Intervene and to Unseal Records at 3-6.

Defendant Eli Lilly and Company's Supplemental Response to Bloamber
LLC d/b/aJ Bloomberg News's Motion 10 lnlen'ene and to Unseal R d

g
,

Slale ofAlaska .'. Eli Lilly and Company (Case No. JAN-06-0S630 el) eear s
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submissions and communications .

action and the exhibits thereto were returned to Lilly by the Supreme Court of Alaska.

Accordingly, there can be no public interest in the contents of the exhibits. The Motion to

Seal Exhibits itself is not confidential and may be de-designated, but the exhibits may not be

released.

2. 02/28/2008 Defendant Eli Lilly and Company's Notice of Filing Under Seal;
Al1ornev: Jamieson. Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company's Motion

Requesting Confidential Protections of Regulatory Communications Not Subject to Public
M

o 'D

~ ~ Disclosure. There are no confidential Lilly documents attached to this motion, but several
~oo~

~ t ~ : confidential documents are referenced therein. Although a handful of those documents were
..J>M_
..J E ~'E

o;l g~.~ admined into evidence at trial,17 four documents remain confidential: Plaintiff's Ex. Nos.
~ ~ ~ u.

~ ~! ;;; 10105, 10106, 10107, and 10111. These four documents were recently sent by Lilly to the

~ ~ ~~
<: 15 ,g ~ FDA, responding to particular FDA requests. As set forth in the Declaration of Timothy
...Jzg~

~ < g Franson, they are not publicly available and not widely disseminated within Lilly. 18 Both
o e-
M ~ Lilly and the FDA take numerous steps to protect their confidentiality, including exempting

these documents from the Freedom of Information Act ("FOIA,,).19 Moreover, "the 2007

are so current that companies with products in

17 Th~se documents are Plaintiff's Ex. Nos. 10094, 10104, 10108, 10109, and 10110.
Plamtlff's Ex: Nos. 10153 and 10154, referenced in this motion, are duplicates of exhibits
admll1ed at tna\.
18 Exhibit C, Franson Dec\. at', 8-13.
19 1d..

~~~n~~~~: Lilly and Company's Supplemental Response to Bloomberg
oomberg News's Motion to Intervene and to Unseal Records'

Stale oJAlaska v. Eli Lilly ""d Company (Case No. 3AN-06-05630 CI)
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competition with Zyprexa and Symbyax could use this information to gain unfair insight to

their benefit, as well as to exploit this information to harm Lilly in the marketplace today.,,20

For the foregoing reasons, this motion should be kept under seal. At a minimum,

these four documents must be withheld from release and any reference to the content of these

documents must be redacted from the motion and attached affidavit before de-designation of

the motion and affidavit.

3. 02/25/2008 Notice of Filing Under Seal a pleading titled "State of Alaska's
Request for Clarification of the Court's Order Excluding Evidence of the
Defendant's Profits. Net Worth. and the Price of Zyprexa;" Attorney: Sanders,
EricT.

The State attached several confidential Lilly documents to this filing. At this time,

Lilly de-designates an un-redacted version of Plaintiffs Ex. No. 10025 21 Although some of

the remaining attached documents were later admitted at trial,22 two documents were not

admitted and have retained their confidential status:

Plaintiff's Ex. No. 4121 - This document contains Lilly market research and
strategic marketing discussions. Lilly has taken steps to keep this document
from being disclosed to the public or widely circulated within the company
because competitors would use the information contained within the document
to Lilly's competitive disadvantage. Additionally, Lilly expended time,
mone?". and effort to conduct the market research reflected in this document.
PermItting competitors to have the benefits of that research without the
attendant costs would harm Lilly's competitive edge.

20 /d.. at ~ 17.

~: Exhibit D, the un-redacted version of Plaintiffs Ex. No. 10025.
PlaintIffs' Ex. Nos. 1079,5913 and 1079.

A

~~ndant Eli Lilly and Company's Supplemental Response to Bloomberg
dIb/ai Bloomberg News's Motion to Intervene Bnd to Unseal Records'

Stale ofAlaska v. E/I LUly and Company (Case No. JAN.()(j..()5630 CI)
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Plaintiffs Ex. No. 8262 - This internal Lilly email was disseminated only to
the recipients listed therein - it was neither widely circulated in the .company
nor released to the public. This email reflects internal LIlly diSCUSSIon about
its products and plans for further medical and regulatory development.
Permitting Lilly's competitors access to this email could give them insight
into Lilly's development plans for Zyprexa and other medications, allowing
them to counter-detail Lilly products in the marketplace.

For the foregoing reasons, this pleading should be kept under seal. At a minimum,

these two documents must be withheld from release and any reference to the content of these

documents must be redacted from the motion before the motion is de-designated.

4. 02/25/2008 Notice of Filing Under Seal a pleadmg titled "Request for
Clarification of the Court's Order Excluding Testimony Regarding Other
Drugs Manufactured by Defendant Eli Lilly and Company;" Attorney:
Sanders, Eric T.

The State attached several confidential Lilly documents to this filing. Although

some of the attached documents were later admitted at trial or are otherwise not

confidential,23 two documents were not admitted and have retained their confidential status:

Plaintiffs Ex. No. 8262 - discussed in Section III.3, supra.

Plaintiffs Ex. No. 10052 - This document contains a presentation to Lilly's
Gl?bal Management Team,. setting forth priorities and business strategies.
ThIs document IS not pubhcly available and was not widely disseminated
wlthm the company because competitors could use this information to Lilly's
competitive disadvantage.

Also attached to this motion are excerpts from the depositions of Sidney Taurel and

John Lechleiter. In light of factual development at trial, Lilly is not contesting the de­

23 Plaintiffs' Ex. Nos. 5913,9070,8584,10094,10095,10108,1453, and 1962.

~~n:~~~; Lillyband Company's, Supplemental Response to Bloomberg
Dom erg News s MotIOn to Intervene and I U J R '

State ofAlaska l~ Eli Lilly and Company (Case No. 3AN_O~S6~~e~1) ecords
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designation of the Lechleiter transcript excerpts. The Taure! excerpt, however, was never

played at trial; indeed, plaintiffs withdrew all of their Taurel designations before presenting

them to this Court for a ruling on admissibility. The Taurel deposition excerpt references

internal Lilly discussions regarding both Zyprexa and Prozac, reflects internal Lilly planning,

and is not available to Lilly's competitors. This information could be used by Lilly's

competitors to Lilly's competitive disadvantage?4

For the foregoing reasons, this pleading should be kept under seal. At a minimum,

these two documents and the excerpt of the Sidney Taurel deposition must be withheld from

release, and any reference to the content of these documents must be redacted from the

motion before the motion is de-designated.

5. 02/20/2008 Lilly's Notice of: Reply re: Min Exclude Evidence New York
Times Articles. Filed Under Seal: Attorney: Jamieson. Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company's Reply in

Further Support of its Motion in Limine to Exclude Evidence Relating to New York Times

Articles. Attached to this motion is an excerpt from Plaintiffs Ex. No. 10106, which, as

noted above, has not been admitted and deserves continued confidentiality protection. See

supra, Section Ill.2. At a minimum, this exhibit excerpt must be withheld from release

before de-designation of the motion.

24 Exhibit B, Hoffman Decl. at" 11, 18.

~~~n:~~t/E~; Lillyband Company's. Supplemental Response to Bloomberg
a oom erg News 5 MOhon to Intervene and 10 Un e I R '

Stale ofAlaska ,~ Eli Lilly and Company (Case No. 3AN~06-0S63~ ~I) ecords
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6. 02120/2008 Replv: Motion in Limine Exclude Regulatory Communications,
filed under seal; Attorney: Jamieson, Brewster H.

Defendant Eli Lilly and Company's Reply in Further Support of its Motion in

Limine to References to Recent Regulatory Communications and Developments should be

de-designated in light offactual development at trial.

7. 02/20/2008 Eli Lillv and Company's Notice of Filing its Reply in Further
Support of Its Motion in Limine to Exclude Evidence Relating to New York
Times Articles Under Seal

This docket entry, listed in Bloomberg's motion, appears to refer to the same

docket entry discussed in Subsection 5, supra.

8. 0211912008 Notice of Filing Under Seal - Objection to the State's Motions in
Limine to Exclude Evidence; Eli Lilly and Company (Defendant)

This docket entry, listed in Bloomberg's motion, appears to correspond to

Defendant Eli Lilly and Company's Objection to the State of Alaska's Motions in Limine to

Exclude Evidence Relating to Zyprexa's Efficacy or Benefits of Zyprexa for (1) Indicated

Uses, and (2) Non-Indicated or "Off-Label" Uses, filed February 14,2008. At trial, many of

the attachmems to this motion were admitted in open court, or were otherwise disclosed to

the public.
25

Therefore, Lilly has no objection to the de-designation of this motion or its

attachments.

25 Plaintiffs Ex. Nos. 0284, 2368, and 10093. Plaintiffs Ex No. 0229 was not admitted in
open court, but LIlly IS not contesting de-designation of this document at this time. Neither is
LIlly contest1l1g the confidentiality of the State's Responses to Fourth Set of Interrogatories
111 the form attached to thIS motIon.

Oerendant Eli Lilly and Company's Supplemental Response to Bloomberg
LLC d/b/a! Bloom~er~ News'S Motion to Intervene and to Unseal Records'
Stale ofAlaska ,~ Ell LIlly and Company (Case No. 3AN-06-05630 CI)
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9. 02/20/2008 Plaintiff's Response to Defendant's Motion in Limine to Exclude
References to Foreign Regulatory Action

The documents attached to this pleading were admitted at trial and Lilly does not

contest the de-designation of this motion at this time.

10. 0211412008 Plaintiff's Response to Defendant's Motion in Limine to Exclude
Testimony and Call Notes of Non-Alaska Based Sales Representatives

The confidential document attached to this motion was admitted in open court.

However, the attached excerpts of the deposition transcript of David Noesges were not read

at tria1.26 These excerpts contain discussion of confidential Lilly documents, Lilly's training

plans and policies for its sales force, and Lilly's computer and communication systems.

Infomlation pertaining to the training of Lilly's sales force is of particular interest to Lilly's

competitors, and Lilly would suffer competitive harm from its disclosure.27

II. 02114/2008 Plaintif-fs Response to Defendant's Motion in Limine to Exclude
References to Recent Regulatory Communications and Developments

In light of developments at trial, Lilly does not contest the de-designation of this

Response or the attachments thereto.

12. 02111/2008 Notice of Filing Plaintiffs Objections to Defendant's PagelLine
Counter Designations Under Seal

The exhibits attached to these Objections are excerpts of confidential deposition

testimony by Lilly witnesses Charles Beasely Jr., M.D., Alan Breier, M.D., John C.

26 These excerpts are pages 34--41 and 194-201 Twelve line ..
ljeErexhrebad Binto evidence at trial, but the remaining' pages oftesti~~~~h~Se~ed~~~sll1on excerpts

I It ,see generally Hoffman Decl. .

~~n~~~~: Lilltand Company's Supplemental Response to Bloomberg
oom erg News's Motion to Intervene and to Unseal Records'

State ofAlaska ,~ Eli Lilly and Company (Case No. 3AN-06-05630 el)
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portions of these designations were not played in open court, there can be no public interest

court, the public already has access to the information contained therein. To the extent that

marketplace?8 To the extent that relevant portions of these designations were played in open

information, if released, could be used by Lilly's competitors to Lilly's disadvantage in the

Lechleiter, Ph.D., David Noesges, Sidney Taurel, Gary Tollefson, M.D., and Robin Pitts

Wojcieszek, including discussions of trade secrets, internal business documents, and other

confidential business information. As discussed in this Supplemental Response, that

g % in their contents.
~ -,;.~ 00 ~ The parties submitted several versions of deposition designations to the Court, with

~~~:-' ~ g~ each version superseding the version before it. Each version covered the testimony of several

oj 5 ~.~
~o::l ~;;: " 11 .. different witnesses and was comprised of several hundred pages. The exhibits at issue

o~~==...J< ......l.J E g;~ represent prior, preliminary versions of deposition designations intended to be played in open

~~~~..l ;, ~ : court. All of these were superseded by the testimony that the parties actually chose to play in

~ ~g go open court. Prior versions were therefore rendered obsolete and effectively withdrawn by the

~ parties through the testimony played in court, and did not contribute to the conduct of the

testimony were not played in open court.

Page 13 of21

~~~n~~t/E~~Li11tand Company's, Supplemental Response to Bloomberg,
a oom erg News 5 MotIOn to Intervene and to Unseal Records

State ofAlaska v. Ell Lilly and Company (Case No. 3AN-06-0S630 Cll

005589

28 See generally Exhibit B, Hoffman Dec\. and Exhibit C, Franson Dec\.

Moreover, it would be a waste of judicial resources to wade through each prior,

obsolete round of designations for each separate witness and analyze which lines of

tria\.
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Lilly and Company
De ositions under Seal'

These Counter-Designations contain many of the same transcript excerpts from

14.

13. 02/1112008 Eli Lill 's Notice of Filin De osition Desi nations Under Seal'

Attorney Jamieson, Brewster H.

The exhibits attached to Eli Lilly and Company's Deposition Counter-Designations

~r~n:la::;~E~; Lillband Company's. Supplemental Response to Bloomberg
oom .erg News s Mohon to Intervene and to Unseal Records'

State ofAlaska v. Ell LUfy and Company (Case No. JAN-06-0S630 Cn

29 Exhibit E, letter from J. Zeller to M. Miller (Nov. 20, 2006).

IS.

itself is attached to this motion. The document was produced by FDA to the Plaintiffs'

Liaison Committee in the Zyprexa Multidistrict Litigation pending before Judge Jack B.

Weinstein, pursuant to the protective order in the MDL.
29

The confidentiality rights to this

This motion attaches excerpts of the deposition transcript of Dr. John Gueriguian,

in which he discusses a document bates numbered FDACDER 2154-2168. The document

above, these exhibits should not be de-designated.

included in the State's Objections thereto. See supra Section IIl.l2. For the same reasons as

Lilly witnesses Beasely, Breier, Lechleiter, Noesges, Taurel, Tollefson, and Wojciesz
ek

as

above, these deposition designations should be kept confidential. See supra Section IIl.l2.

Bandick, Jack E. Jordan, Bruce Kinon, M.D., and Denice M. Torres. For the reasons stated

for Trial are excerpts of confidential deposition testimony by Lilly witnesses Michael



document are held by FDA, and this Court should not disclose it to the public without

permitting FDA the opportunity to assert its document's confidentiality30

16. 02/04/2008 Notice of Filing Motion in Limine to Exclude Evidence Relating
to New York Times Articles Under Seal

This motion should be de-designated in light of factual development at trial.

17. 02/04/2008 Notice of Filing Plaintiffs Amended Trial Deposition
Designations Under Seal: Eric T. Sanders (attorney) on behalf of State of
Alaska (plaintiff)

The exhibits attached to these designations are excerpts of the deposition transcripts

deposition designations should be kept confidential. See supra Sections Ill. 12 and 13.

of Lilly witnesses Bandick, Jordan, Kinon, and Torres. For the reasons stated above, these

The exhibits attached to these objections are excerpts of the deposition transcripts

Page 150[2\
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19. 1128/2008 Notice of Filing Plaintiffs Counter Designations to Defendant's
DeposItIon DeSignatIOns and Exhibits Under Seal: Eric T. Sanders (Attorney)
on behalf of State of Alaska (Plaintiff)

The exhibits attached to these objections are excerpts of the deposition transcripts

of Lilly witnesses Beasley and Tollefson. As set forth above, these exhibits should not be de­

designated. See supra Sections 1I1.12 and 18.

30 Exhibit F, In re Zyprexa Prods. Liab. Lilig., MOL No. 1596, Case Management Order No.
3 at 7,9.

18. 1/28/2008 otice of Filing Plaintiffs Objections to Defendant's PagelLine
Designations and Exhibits Under Seal: Eric T. Sanders (Attorney) on behalf
of State of Alaska (PlaintifD

Derendant Eli Lilly and Company'S. Supplemental Response to BJoombe..
LLC d/b/a! Bloomberg News's MotIon to Intervene and to Unseal Record~'
State ofAlaska I'. Eli Lilly and Company (Case No. 3AN-06-05630 CI)

of Lilly witnesses Beasley and Tollefson. For the reasons stated above, these deposition

designations should be kept confidential. See supra Sections Ill. 12 and 14.



20. 01/2512008 Notice of Filin Su lemental Exhibits in 0
Motion for Summary Judgment Under Seal

Because this motion is analyzed under a different standard, it is discussed in

Section IV.1, below.

21. 01/25/2008 Notice of Filing Supplemental Page 77 Under Seal: Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

The exhibit attached to this designation are excerpts of the deposition transcript of

Lilly witness Bandick. For the reasons set forth above, it should not be de-designated. See

The exhibits attached to the State's original Trial Deposition Designations are

supra Sections 12, 13 and 17.

Page 16 of21
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~cf~ndant Eli Lilly and Company's Supplemental Response to Bloomberg
L d/b/a! Bloomberg News's Motion to Intervene and to Unseal Records'

State ofAlaska l'. Eli Lilly and Company (Case No. 3AN-06-0S630 el)

The exhibits attached to these objections are excerpts of the deposition transcripts

23. 01/22/2008 Notice of Filing Pleadings Under Seal; Eric T. Sanders (Attorney)
on behalf of State of Alaska (Plaintiff)

22. 01/23/2008 Notice of Filing Deposition Designations Under Seal; Brewster H.
Jamieson (Attorney) on BehalfofEIi Lilly and Company

designations for trial were later withdrawn completely by the State, e.g., Jerry Clewell,

Kenneth Kwong M.D., Susan Schuler, Michelle Sharp, and Sidney Taure!. As noted in

Section IlI.12 above, the remaining witnesses' trial designations were later presented after

numerous superseding versions were served e g Bandick Beasely Bre'ler J d K', . " , , ,or an, Inon,

excerpts of the deposition transcripts of several Lilly witnesses. Some of these witnesses'

designated. See supra Section III. 12 and 19.

of Lilly witnesses Beasley and Tollefson. As set forth above, these exhibits should not be de-



Lechleither, Noesges, Tollefson, Torres, Wojcieszek. For the reasons set forth above, these

exhibits should not be de-designated. See supra Section ITl.l2.

24. 01/08/2008 Notice of Filing Pleadings Under Seal: Attorney: Oriansky.

Susan C.

Because this motion is analyzed under a different standard, it is discussed In

Section IV.2, below.

25. 12/20/2007 Notice of Filing Pleading and Exhibits Under Sea!. Re:
Defendant's Motion to Compel Discovery: Eric T. Sanders (Attorney) on
behalf of State of Alaska (Plaintiff)

give competitors insight into Lilly's clinical analysis and thought processes.

a severe competitive disadvantage if this document were released because draft documents

available outside of the company, not widely disseminated within the company, and Lilly

Page 17 of21
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Defendant Eli Lilly and Company's Supplemental Response to Bloombe g
LLC d/b/a! Bloomberg News's Motion to Intervene and to Unseal Recor~s'
State ofAlaska v. Eli Lilly and Company (Case No. 3AN-06-0S630 CI)

Although the confidential document itself is not attached to this motion, the content

of that document must be redacted from the motion before the motion is de-designated.

31 Moreover, in light of developments at trial, Lilly does not contest the de-designation of the
excerpts of the depOSitIOn transcnpt of Robin Wojcieszek attached to this Response
32 See Exhibit B, Hoffman Dec!. at'l1 12-15. .

Most of the attachments to Plaintiffs Response to Defendant's Motion to Compel

takes steps to ensure the security of its document and computer systems.
J2

Lilly would be at

Lilly document, Plaintiffs Ex. No. 3909. This draft letter to healthcare professionals was not

excerpts from Plaintiffs Zyprexa Backgrounder include block quotations from a confidential

Discovery are either not confidential or were introduced at tria!.31 However, attached



IV. Documents Attached To Dispositive Motions are Protected Under the

"Compelling Reasons" Standard

When evaluating the confidentiality of documents attached to dispositive motions,JJ

courts employ a "compelling reasons" standard to balance the public's interest in accessing

the court with a litigant's interest in protecting confidential commercial information.
34

Under

this standard, a "court must weigh relevant factors, base its decision on a compelling reason,

and articulate the factual basis for its ruling ... without relying on hypothesis or

conjecture.'·3S "Relevant factors include the public interest in understanding the judicial

commercial information, such as a trade secret, where there is a sufficient threat of

exception to the right of access is the protection of a party's interest in confidential

scandalous or libelous purposes or infringement upon trade secrets.,,36 "A well-settled

Page 18 onl
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~~~n:~~~E~~ LiII~ and ~ompanyls_ Supplemental Response to Bloomberg,
oom erg News 5 Mohon to Intervene and to Unseal Records

Statt! ofAlaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cl)

irreparable harm,,37 "[C]ourts may deny access to judicial records

33 The public's interest in accessing the courts is confined to the trial setting, and does not
bear on. documents dIsclosed dunng the course of pre-trial hearings. See, e.g., In re Zyprexa
1njUnCIiOn, 47~ F. Supp. 2d at 412-13 (public interest is to monitor the courts documents
~;changed durmgpre-trial do not implicate this interest). '
3S Inre Gabapentm Patent Litig., 312 F. Supp. 2d. 653, 664 (D.N.J. 2004).
. Pmtos v. Pa~ific Creditors Assoc., 504 F.3d 792, 802 (9th Cir. 2007) (alteration in ori inal
~2temal quotatIon marks and footnote omitted). g ,
37/d. at 802 n.9 (mtemal quotation marks omitted).

In re Gabapentin Patent Litig., 312 F. Supp. 2d. at 664 (internal quotation marks omitted).

process and whether disclosure of the material could result in improper use of the material for



sources of business information that might harm a litigant's competitive standing.,,38 As

demonstrated herein, the sealed Lilly documents attached to the following two dispositive

pleadings meet the "compelling reasons" standard, and should be kept confidential.

I. 01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly's
Motion for SummarY Judgment Under Seal

This supplemental filing attaches two confidential Lilly documents that were not

admitted at trial and should be kept confidential. Plaintiffs Ex. Nos. 10098 and 10099 are

excerpted "call notes" from Lilly sales representatives.
39

Call notes are rough notes

3~ Republic of the Philippines~. Westinghouse Elec. Corp., 949 F.2d 653, 662 (3d Cir. 1991)
(mte~al quotatIon marks omItted); see also Admin. R. 37.7(a) (stating that the interests
~onsldered mclude "but [are] not limited to .. .individual privacy rights and interests" and
Jpropnetary busmess mformatlOn").
'0 PlamuffsEx. o. 10100, also attached to this supplemental filing, was admitted in court .
. See ExhIbit B, Hoffman Dec!. at 17-18 (explaining "competitive intelligence gathering"
m the pharmaceutIcal mdustry).

~

~ ~ concerning sales representatives' discussions with physicians. Lilly takes numerous steps to

~oo~:s t ~ : ensure that call notes are not available to the public and are not widely disseminated within
..J>M-
...J ~ ~'Ei:;lS ~ .~ the company. Nevertheless, these call notes would be very useful to Lilly's competitors.

~~~u.o '~:2 = Competitors could use the call notes to approximate what concerns Lilly's customers -
Q"....J ~

~ ~ ~~<: 15 ~ ~ doctors - share with Lilly about its products as well as its competitors' products. In this way,
.,Jzgg!<: l call notes could be used like market research, costing Lilly the time, expense, and good will it

~ ~ has expended to compile this information'o

~r~n:~~E~~ Lilly and Company's Supplemental Response to Bloomberg
oomberg News's Motion to Intervene and to Unseal Records'

State ofAlaska l'. Eli Lilly and Company (Case No. JAN-06-0S630 CI)

005595
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At a minimum, these two documents must be withheld from release and any

reference to the content of these documents must be redacted from the motion before de-

designation of the motion.

2. 01/08/2008 Notice of Filing Pleadings Under Seal; Attorney; Orlansky,

Susan C.

The confidential documents attached to the State of Alaska's Opposition to

Summary Judgment were admitted at trial or otherwise have lost their confidential

protections." However, the attached excerpts of the deposition of Robin Wojcieszek contain

V. Conclusion

communications to Lilly's sales force. As discussed above, both Lilly and FDA have taken

supra Section 1ll.2. Moreover, the content of internal Lilly communications with its sales

Page 20 of21
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Defendant Eli Lilly and Company·s. Supplemental Response to Bloomber
LLC d/b/al Bloomberg News's Mohon to Intervene and to Unseal Record~'
Stale ofAlaska v. Eli Lilly a"d Compally (Case No. 3AN-06-05630 CI)

For the foregoing reasons, Lilly requests that this Court deny Bloomberg's Motion

to Intervene and to Unseal Records, protecting from disclosure those confidential Lilly

documents that were filed under seal and have not been disclosed to the public.

4\ Plaintiffs Ex. Nos. 2368, 10017, 10094, and 10095. Plaintiffs Ex. No. 10138 was not
admmed at trIal, but the contents ?f the form of exhibit attached to this motion were divul ed:J trIal and LIlly does not contest IS de-deSIgnation at this time. g
- See generally Hoffman Dec\., Attached Ex. B.

force is not accessible by competitors and could easily be used to Lilly's commercial

disadvantage.'2

great measures to preserve the confidentiality of the communications between them. See

references to confidential communications between Lilly and the FDA, as well as internal



DATED this 25 th day of April, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

BY-h4L~~~~~~f4t.~=---1
Brewster H. Jamieson, ASBA No. 411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

l"""I Icertify mal on April 25. 2008, a copy oflhe
g ~ foregoing was served bye-mail and mail on:
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Defendant Eli Lilly and Com a'S I
LLC d/b/aJ Bloomberg News~ ~O:io:~gI~~ee~~~::s~~ns~to B~O~mberg,
Stale ojAlaska ,~ Eli Lilly and Company (Case No. 3AN~O~56;~e~I) ccords
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IN THE SUPIDUORCOURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGP

STATE OF ALASKA,

Plaintiff,

v.

Ell LILLY AND COMPANY,

Defendant

Case No. 3AN-06-05~30 Cl

PROTECTIVE ORDER

To expedite the flow of discovery material, facilitat. the prompt resolution of

<; ~ disputes over confidentiality, adequately protect confidential material, and euSure that

~ ~u "'. $ & protection is afforded only to material so entitled, the Court enters this Protective Order

::lH":j1g:1 pursuant to Rule 26 of the Alaska Rules of Civil Procedure.

~ .it ~ .. I. Discovery Materials
°3:<:;;
... p ".",~ t i ~ This Order applies to all products' of discovery and all information derived

...l ~ ~ '" therefrom, including but not limited to, all documents, objects or things, deposition testimony

~ Ig is and interrogatory/request for admission responses and any copies, excerpts or summaries

.thereot', obtained by any party pursuant to the requirements of any court order, requests for

production of documents, requests for admissions, interrogatories, or subpoena ("discovery

materials"). This Order is limited to the litigation or appeal of this aclion ("Action").

2. Use of Discovery Materials

With the exception of documents or information that have become publicly

available without a breacb of the tenus of this Order, all docuinents, infonnation or otber

005598
EXHIBIT -i':r.....­
PAGE_I_ OF -.l.!e.



discovery materi~s produced or discovered in this Action and that have been designated

confidential shall be used by the receiving party solely for the prosecution or defense of this

Action, to the exlent reasonably necessary to accomplish the purpose for which disclosure is

made, .and not for any other purpose, including any other litigation or judicial proceedings, or

any business, competitive, governmental, commercial, or administrative purpose or function.

3. "Confidential Discovery Materials" Defined

For the purposes of this Order, "Confidential Discovery Materials" shall mean any

information that the producing party in good faith believes is properly protected under Alaska

Rule of Civil Procedure 26(c)(7); under any Federal or state statutes, regulations or court

rules; or under Federal or stale constitutions. Federal and state regulations may preclude the

parties under certain circumstances from producing personal identifying information. In such

cases, the parties may produce redacted or de-identified infOlmation for use in this litigation

and under the protection of this Order, provided, however, that the Court nevertheless relains

the authority to review any such action by any party.

The terms of this Ordershall in no way affect the right ofany person (a) to withhold

. information on alleged grounds of immunity from discovery such as, for example, attorney­

client privilege, work product or privacy rights of such third parties as patients, ph)'Sicians,

clinical investigators, or reporters of claimed adverse reactions; or (b) to withhold

information on alleged grounds that'such infonnation is neither relevant to any claim or

defense nor reasonably'calculated to lead to.the discovery ofadrnissible. evidence; or (c) as

. .
nm",vu.f(AAriI~.Ufb...e-,....,.(e-t'o.)AH..Of.~CI)

B
F

005599
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required by Federal or· state law. If information is redacted for any reason, the redacting

party shall produce a separate log that identifies the document suhject to redaction by bates

. number, the reason for su~h redaction, and describes the nature of the information redacted so

that other parties may assess the applicability o(any privileg~or production. Nothing in this

Order shall be interpreted to require Lilly to prepare new privilege logs for the MDL

production or supplement the privilege logs produced in the MDL.

Where large volumes of discovery material are provided to the requesting party's

counsel for preliminary inspection, and designation for production, and have not been

reviewed for confidentiality purposes, the producing party reserves the rigbt to so designate

and redact appropriate discovery materials after they are designated by the requesting· party

for production. During the preliminary inspection process, and before production, all

discovery materials reviewed by the requesting party's counsel shall be treated as

Confidential Discovery Material.

4. Designation ofDoeuments as "Confidential"

a. For the purposes of this Order, the term "document" means all tangible

items, whether written, recorded or graphic, whether produced or created by a party or

another person, Whether produced pursu~t to subpoena, to discovery request, by agreement,

or otherwise.

b. Any document which the produCing party intends to designate as

Confidential sball be stamped (or otherwise have the legend recorded upon' it in a way that

B c
F

005600
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brings the legend to the attention of a reasonable examiner) with a notation substantially

similar to the following:

State ofAlaska v. Eli Lilly and Company: Confldentlal-Subject to Protective Order

Such stamping or marking will take place prior to production by the producing

person, or subsequent to seleCtion by the receiving party for copying. The stamp sball be

affixed in such amanner as not to obliterate or obscure any written material.

c. A party may preliminarily designate as "Confidential" all documents

produced by a non-party entity employed by the party for the purposes of document

management, quality control; production, reproduction, storage, scanning, or other such

pmpose related to discovery, by notifying counsel for the other party that all documents

being produced are to be accorded such protection. Once said documents are produced by

such third-party vendor, the designating party will then review the documents and, as

appropriate, designate them as "Confidential" by stamping the document (or otherwise

having the legend recorded upon it in a way that brings its attention to a reasonable examiner)

as such.

5. Non-Disclosure of Confidential Discovery Materials'. .

Except with the prior written consent ~f the party or other person originally

producing Confidential Discovery Materials, or as hereinafter provided under this Order, no

Confidential Discovery Materials, or any 'portion thereof, may be diSclosed to imy person,

including any plaintiff, except as set forth iii ~on 6(d) below.

B c F
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6. Permissible Disclosures of Confidential Discovery Material

Confidential Discovery Materials may be disclosed to and used only by:

a. counsel of record for the parties in Ibis Action and to hislher partners,

associates, secretaries, legal assistants, and employees to the extent considered reasonably

necessary to render professional services in the Action;

b. inaide counsel oflbe parties, to Ibe e~tent reasonably necessary to render

professional services in the Action;

c. court officials involved in this Action (including court reporters, persons

operating video recording equipment at depositions, and any special master apPointed by the

Court);

d. any person designated by the Court in the interest of justice, upon such

terms as the Court may deem proper;

e. where produced by a' plaintiff, in addition to the persons described in

subsec:tions (a) and (b) of this section, defendant's in-house paralegals and outside counsel,

including any attorneys employed by or retained by defendant's outside counsel who are

assisting in connection within'this Action, and the paralegal, clerical, secretarial, and other

staff employed or retained by sncb outside counsel or retained by the atto~ys employed by

or retained by defendant's outside counsel.

005502
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f. persons noticed for depositions or designated as trial witnesses, or those

who counsel of record in good faith expect to testify at deposition or trial, to the extent

reasonably necessary in preparing to testify;

g. outside consultants or outside experts retained for the purpose of

assisting counsel in the Action;

h. . employees of counsel involved solely in one or more aspects of

organizing, fIling, coding, converting, storing, or retrieving dlrta or designating programs for

handling data connected with this action, including the performance of such duties in relation

to a computerized litigation support system;

. i. employees of non-party contractors performing one or more of the

functions set forth in (h) aboYe;

j. any employee of a party or former employee of a party, but only to the

extent considered necessary for the preparation and trial of this Action; and, any other person,

if consented to by the producing party;

k. Any individual to whom disclosure is to be made under subparagrapbs

(d) through (j) above, shall sign, prior to sucb disclosure, a copy of the Endorsement of

Protective Order, attached as Exhibit A. Counsel providing access to Confidential Discovery

Materials shall retain copies of the executed Endorsement(s) of Protective Order. Any party

seeking a copy of an endorsement may make a demand setting forth the reaSons .therefore to

which the opposing party. will respond in writing. If the dispute cannot be nesolved the

B 'c o 1 E
F
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Bill Robinson

Vice President
US sales and Marketing



YOU make us Number 1 !!!

YOU, the Neuroscience division of Lilly:

• Made us "Number 1" in the PAST with:
Prozac - Depression

• Are NOW making us "Number 1" with:
Zyprexa. Prozac Weekly - Schizophrenia. Bipolar Mania. Depression

• Will continue to make us "Number 1" in the FUTURE with:
the additional products from the neuroscience research
pipeline
Duloxetine. Atomoxetine, DEC - Depression, AOHD. resistant depression

Thank You for making us "Number 1":

PAST, PRESENT, ALWAYS!

1:.xIlIIlIT ---lL..­
I'AG£...1:... OF .1:.....



November 20, 2006

Michael Miller, Esq.
Miller , Associates
105 North Alfred Street
Alexandria, VA 22314

Re: Zyprexa Plaintiff's Steering Committee v. FDA
Multi District Litigation No MPL-lS96 (JBW)

Dear Hr. Hiller:

Please find enclosed a CD containing documents that are
responsive to the PSC's subpoena issued to the FDA in the above­
captioned case, as narrowed by letter from Michael Goldberger,
Esq. to you dated July 18, 2006, and a corresponding privilege
log. FDA considers these documents, along with the withheld
pages, as indicated on the privilege log, to be a full response
to the above-referenced subpoena.

It is further FDA's understanding that, pursuant to
agreement between the parties and the FDA, as set forth in the
letter from Andrew Rogoff, Esq. to AUSA Goldberger dated July 26,
2006, we are producing documents pursuant to the terms of Case
Management Order No.3 ("Protective Order") dated August 3, 2004,
entered by the magistrate jUdge in the underlying case in the
Eastern District of New York.

Please note that certain information within the documents
contained on the enclosed CD has been withheld. These
withholdi~gs, detailed o~ the privilege log, include third-party

. confldent~al commercial lnformatlon, per30nal privacy
information, information about which the government will assert
the deliberative process priVilege, and information outside the
scope of discovery as agreed to by the parties.

I!.XRIBIT~
PAGE--!- or ;L
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Please feel free to contact me with any questions you may
have.

Very truly yours,

0~~to\~.z~ llt\ !bkp
Jessica L. Zeller
Assistant Chief Counsel

Enclosures (2)
CD

cc: Michael Goldberger, Esq. (without attachments)
Andrew Rogoff, Esq.



DOCKET & FILE

UNlTED STATES-DISTRICT COURT
EA:StERN DISTRlCT OF NEW yoRK.
----------------...:-:.------x

In reo ZYP.lU!xA
PRODUcTs LJABJUlY UTIGATION

__ h_..:...-_~~ ~__-·-~. -_..---x .

_nils DOCUMENT RELATES TO:
-ALL ACTIONS _

MJ;>L l'{o. 1596

MOVANT'S COllNGEL IS D1F.lECTEO
TO SERVE A copy OF THIS ORDER
ON AU:J1ARTlES UP.ON-RSCEIPT

/

-_--:--'--------C.A;;~ ~A,:,.V.:;;;~-----" -
_ _ _~_Tm\L0lm.~NO!3 /FR~ri:~-QRDER)f/

Tet eKp!'d,le the flow ofiii",overy ",atenal, faclhta!e the pfOJDJlt ~Iution of

diJlput~s{)'V<:silon't\dentialit}t, ~dequat.ly 1'T0tect-cDnfi<l6nlialnlaterilll. and ensUIe_lhat pn>!"ction

is .fftmled<>iJIy ~~at1'riallW entitled. 4~-Court mt"", tbi.-Protecth'e D.der punmant to Ruie26

of the Fed«.! Rules-of_Civil Proeed146.-_

I. Discovery Materials'

This_6rder IIPpli... to an p;Oducts-oi discovC<)' and-ali InfOn'nBti"Qh deJ;ivcd

therefrOm,-in-.i~<ling: -but not-limned to, all d!>cIunent., o!liedS or things, d;.p.ositian testimony

-and interrogatwyhequ!'Sl [<Ii' .<!mis.ion responses, and any COpies, exceq,Ilror stlIJl!U"ries

tlJ~of. abtained by '!DY party punuant to-tIte requiJClJlenta ofany co\ltl onIer,_roquest& far

-production ofd~lS, requestj; for-admissions,-inJerrogatorillS,_or ""bp<>"/la ("di&co\.ery

malemls"). This Otder is '(imited to the ~tionorapp_W ofany- -action biaught by or on

-behalfofplaiDIi~s,alleging penonal ,injuries «<>ther damagelUrlsin:~ Ii1:nll plaintiffs' illliestion

Of oJanzapine, COmmonly lmo.vin as Zyprexa® ("Litigation') and includes Uiy $lite court -ai:tiOD

wllere.counsel tor lIIe Plailltilfbaa af!lCCdto-be bound by Ibis onlor-

1. Use"f i.l~O'l'ID'Materiab

With tho ex.eptio~ Itfd(>CllDlOnlS~ info"",aiiolllhat baa become publicly

available wilbout a breach oft,be lemlS ~ftbi. emler, all do<Uinents, information or other

EXHwrr
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~sc~verYmaterials produCedo~ dl~ve,ed in this Litigation a~d tlist have'been design.tted'

cOnfidenliai shall'be used hy tllO receiving party ',olaly fOT the p~osecution 9r defen.e oflhis

, Litigation, to the extent reasonably nece'Ssary to.acemnpli.It the purpo~ for whicl> djscJ~ b

made, and.not for ant0tlieqnllp~e,including any ¢her'1itigation"r judicial proceedings',. or
. -"

any blisin""... competitive,gove~,.commercial, or a~¢Strative purpose ar function.

3.. "Confidential Discovery M...terials" Penned

For the pmpo."" of tiuiOrder,·"Confidential Discovery Materiajs" shall mean

any infODi:Jationthat the produc~lJpa,rty in gooHaiiJi believ....is .properlY proteded uDder

Fedeml Rulo.ofCivtl ProcCdure 2~(~)(1}.

The·t~ o£!lUs Order .!!aU iii nGWllY affect the right ofany persoll.(a) t(>

wltlihold',infoln1lition Qtl l\Ileged grounds of.ilnmWlity tinm d#C?yCry S\lc!lllll, tOl' .eJ<ample,

attorney/client priVilege, wdrk p10dUCt or privacy lights of silelt"biJd pilrlies a& patle:ots,
. '.

'Physicians, ci1irtical investigato",! or reporteJ1;'ofc!aimeil!ldverse reactions; or (1)) to withh.ili\·,

information on alleged grounds that such:info,rination isnei!b'" rel"""",t to· aJiy CI;Wn ord<;fenk,

'. OOT reasonably calculated to lead to the di"""v",,>, ofadmisaible evidence. Ifibfoimotiou is

;"dacted en the basis it is neither relevanl:n<sc reasouabl¥.cal~ to 1",c1 to t/le discovey·of

admiSsib~eevideJjCe, the redacting partY,sb2U i&";tilY on.a·.eparate Jog that identifies tile

document subject'!o re<laction'aildllie reaSon Ib, such redaction.

Where large ~ol~" ofdIsCoveryma:~ aro provme<! to·the requestingp~s
coim'sei for prelimmary. iD!l'"ction·.and dosignation for pr¢ucli(lll, ond have not been revit:wlid

fGr cc'lifidenti:'.lity pU<JI6s~, the ~g,JllIrtll reserves the righi to '0 designate and red8ci.

appropriate discov~ materjals aft... they.l\fC dellignated hy. the rcqu..ting party for.production,
." . . .. .

During the preliminary inspection pI"""', and before:produetioo! all discovery materia..

, revieWed by the reque$t;'!g p,aity's cOunsel ¥J'~ tre8ted as ConfidentiaJ· DiscOve.Ymatcrial.

4. Desigutlon ofpofiuilenls'''' "Cellfideatial"
" ,

a. .For the piupos<:s ~fthi8 OJder, iJ,e term "document" aieans an
tangible items, whelh;; writteD, 're90,ded or yaphic, wheth';"produced or created by a Partr or

EXHmlT F----



anO~eI;~O~~ wh~therp~~~~~n~·to.su~) to di~ov.eryrequeSt, bya~en~or·

otlieIWise.

b.. Any document which the producing party intends to'designate a.

Confidential shall be stllmped (or otherwise have the legend recorded lIpon it in·. way th:rt.brings

. the legend to the attentIon ofa reaso~able examiner) with a. notation substantially"similar.to the ..

following:

Zyprexdt1DL 1596: ·Confidential-Subject to·Protective Or~er..

Such stamping onnarking wiII lake place priQr toprodlJooon bY the producing'

.persoll;or subSequent to selection by the R;ceiving'party fOT <:Opyirtg. The stemp shalne ".m·xed

in such amanner as'Doi to obliterate.or ebscure any'Wi:ift!:n iiaterial.

c. k party may preliminarily des.ignate as ·'Con:fidenti.!:' all

doc~en16 produ<;ed by a.third party entity employed by the party 'for the pUIpOSCl: ofd<>CUllien,t

management, <j,";'lily·rontrol, prodliclion, reproduetioil~ storage, scannin~; in; oth';'snell.purpos.

related to.disoov~;by notifying counsel for the otberparly'tlia~aU.documents being produee<t

areto be acoorde." such protection, Onee. said'd~ent.s are p~ducedby SUch third PartY·
vendor, the designating .party will then review the documents and, as .ppropriale. designate'lheni. . .. .
as "Conflderllial" by stamping·the document (or otherwise having Ibe .'egend recorded upon il in

a way that I>rm!l" its attention to a reaSonable e""'!)iner) as such.

5. NOlJ.DlsyjoSllfe of C,mildoritlal Disc~vewMaterials

Ex.,q,t with the.prior written consenl ofthe party orother.p~originally

. producing ¢Qrifldcntial Discovery' Materials, or;" i;;,reiilafter proVided un.kr thi..~. no. ..

. Coilfideutial Discovery Materials, or any portion thereof, m~y -be diserosed to ooy ""fWD,..

.includin.g ~y plaintiff, except as'set forth in section 6(d) below. .
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. '.' suth oounserbave a~'ed to be governedby the tennHlfthis QIder and sbal! si·~ a cOpy ofth~ .

order;

g. . . where p~od~ced by any defendant,outsidecoupselfor any oth-er

.defendant, inCluding any attorneys employed by or retained by o"y other defendant's owidC

~l who lIl1l ~n~·in.connectionwith this Litigation, aild tile pllr.l1ega1; clerical,

s~aI, and ~thcrstaff employed or retained by such outside counsel;
-. ... .

b. personS: notitled for depositions or designated as trial·witnesses, or

.those who .cou'nse~ofrecord in good failh expect i'o testify at dcP.osition or trial, to t!>c extent

. ,.,:.s";a1>ly.nee~ in preparing [0 testify;

i. outside consullllnts",: outsidcexperts retajne~for the purpose of

assisting cOunscI in·the-Litigation;
. .

j. enoployecs of counsel invo!,;ed solely In one'm Il\ore aSP.ects of.

. crgani!'ing, filit>g. coding, converting, storing, or Jetrieving ¢Ita or designating progpunS fur

~dling lIata connected with this action, inCluding the perfotnl~of.sucb duli... in relalion to

a ~erizQit-liligalion SUPpOrt~

Ie. empl"Y.ees of third-partywnlIJlc!ora. penotmiilg one or more of$e

'1\inclionS set forth·in (j) abov.e; . . ..
I. any employee of a party or former employee of. party,.but only to

tbc·exl.,;t. considered _ .....ry for the preparation and lriai·oftl)is acti~ and

.• nl. any other perSon, if~DBCnted10 by the producing party,.

. '1uIy iI1d;viduarto·w!lODi di~cJb';"",is to·~ made'l\llder 8Ubp!llagnrp!ls (il).-Ihroueh

(m) alxive~ shalhig", prior to such discloSure, a copy ofthe En~rs~~t'of l'rot<>t:tive oni..,
.' ,;. '. . ., .' .

attached as EJthibit A. Counsel providing a«cess ,to CoJifidentiaJ Di~covCry Materials shan retai~ .

:';';pieo ~tIie eJi"';led EnciorSenien(8io(Pi"o,";'ve.0!d.r_··AnY~artyseekiJjg a copy of in

tndmsement moy!JW(e a clem3nd.~g furth lIle reasons th-forto~Ch the. oppo;Sing ""rty

Will ~spond in.writing., If·the dispute cannot be tcsolved ~e demanding portY~y ~ov..th.e .

Cwut for an order "9nipell~gp~~n upoi> ~ shoWing of good-cause F r tes!i''fyin"
. . ".: 0 . g eXperts,

-5·.
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'. a ~py of-theEnd~nl ofP,,;tectiv~ Oroer~xecutcd by the testifyingexP~ shall be

. furnished to pounsel for the party who I'todueed the Confidential DiscoYeI}' Malerill1s ~o whfch

. tlle expertbllS access, althe t!tnc.tbe ""pert's designation is servcd,.orat the time the·

Confid.,ntial. Discio~CIY M~terials are provided to the iestifYiog 0XJlCI.l, whieh~ is.latcc,·

'. Before.disclosing.ConMential disc6vc;ry material. to anyP"'~ listed in ,

..' SUbparagraphs (d}·through (m) whQ i. il qilstonier ,or CofuP.etitor (or!'ll employee ofcith.er) of
the party that'so deS;gj,aled lhe discovery Dlatorials, bllt who is D!'I an employ~.Of a p~, the

.party wishing to make.,;ci,·d~lo.me sbill give alle~stlItree (3).busin...··days advance notice

in writing to tho oo.unseI whO desiJinatcd"",cl) disCovery malerials U Confidential, stating thai
'. .

oucl> dioc1osure wilfbe mode, iMntifying brsubject malter Clitegory the'dlseovery materia! to he

. <lisclOS<lll, and stilting· the J"!'lroS0s,of tllch.discloo,;",. I~ within the.tJireo (3)·bu.siru:ss <lay

. p~od, ~motro'n is fll«fObjecfingto.1kl! proPpscd disi:losure, ·di.\c1oswe ~ mil pennis&ible .UIJtil·

the Court has denied sut;h Dlotion,. As used in·thisp~ph, (s) the le"l' "Cilstomer" mean.

any dired. purchaser of producls fmrD. Lilly, ar any regular 'indirect pUrohaser-of products from

Lilly (<Deli as s.pbsnilacy generaUy p~~sing Ill~~ who!...!e lipus..), and do;.. notinl:ludc .

physicians; lUld (h) the leim "GOIDPttitor" m~ any manufacturer or sellerofpre;sCriptfun

medicatioDS.

The oolite provision immediately above applies to consultants ';'d/or independont

00nlrac\0~ ofCo~~ro the "I~lliie consulbnls or COnlndo;;' 'derive a substantial' ' .

portidn o~their inCOp1e, or ~~ci ~ suhsiantial portion orlbeir time :working fora ;hanna~tical •

cooipany .that manufucturers-Pt=ription medical prol!ucts !n.the Dqm>scicni:e area.

.7.. Prp<!ucllDh .fCoDlldentillIMateriai. by Non-Parties . '.

A1Iy DOB-PalY wilD Is producing discovt;ly materials hJ the LitigatiQJl maya~

.to and ntitsin theb~of1he iem;; and prc>tcctions ofUu.:Orderliy desi&!l8tine ~~ .

."Confidential" the c!iscov.ry materials that the noli-partY is p!O<hJeing; as set fOrth j'b ~~graph
~ .., . .
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Jnadvex1!!'tDlsclRSU\y , ,

a. The parti:es agree that th<? iJiac!v~t produJ;tion ofany discove!)'

Iii~erial~that wouid be prot~ct..Iftom disOloSUIe plIJSU8lIt to the "ttomey-client priviJege, the

w,orlc product doctrin,e;' any other relcvant'i>rivilegeordoctriIie shalfnot cODStitute a w;.iver of '

the ap~lic3bleprivilege'or docUine. Ifany such discovery'materials a~~ in"d~ertebtly produced,

tbe ~ientof~ di~ve.y materl~1s agrees til';. npon req~t from, the producing party. it~iil

p~~l;Jp,iy~'~disC(lYe.¥ ';"I~~~ an~ ali e<>"pic.ofl1ie discov,,!)', matarlaJs in i~

. '

'ci~~stmces of the' i~dv'ettent p~ductlon:

b, Thepartits .fui1jler,ll~that ill the ."<lIlt th.'t the prod\JciJig party

or other'~~enCntJY fails t~ designate dl,~v.,y material. ;;s Contident;W in this or any

other iitrgilion, it ':".y make'such'a'designationSUb'~~b;notifying an persons aDd pan;;", ,

, to whom suclrlli~ materials weiepto~; in,~ as soon "'i>ra~tica»lt;. M6
.. , ,r:eeeipt ofSuch notification, the~DSto whbrnprQdUelim. has been mad shall' . '

. , ....' , , , e prospectjyely

IreatthedcSigna~ discOvery malaiaJs ~s Confide~tW; 'sw,jec;t10 their right to dispute sUch

<!esigruUion in'~ceo~ce with pl!Ili~ph 9.: ' , ,

. 9. Dedaml!c:aqoD

·L . NotJili.' sh' , : ',':' '.
, " '. g at) prevent discJ06\Ire'!>eyond Iliat limited by this Order
if the prOdllci0g porty consents ,in writing, to,'!"Ch diScl~SIJIe.

-7-
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b. Ifill:my time a party (or aggriev.,.ieplity pqIDitl~-bythcCo\lltto ~_

.in1er11eoe fur such pmpose) wishes f~r"8ny reason lo"dispute a.designatiQo ofdisoovery ma~als

a. Confidentia.made hereunder, such Person shall JIOlify the designating part¥ of sri~hdispilie in

writing,specifying~=tBates DlIDlber(S) t\Je dis~el}' materillJs in -dis~ute. .The"dcsign.ating

party shaJJ tt$ond in wri~g.within 20 <lays o! receiving this nOtifi~ation,

c. If the parties are "nable to amicably re.!qlve the dispUle, th~ ..

prpponent ofoonfidcn~ality'may apply bY motion to the Coun for arui~ IhBl'discove!)'

i:rtatcri~ls.Stampedas Conflden~~I.re entitled 10 such~ and proiection UDder Rule 26 oftJ,e

FedcrnI.Rnles ofCi~1 ~edure an<!·this Order, ptovidedtJi~tsucb JDUlion i~.mad.. within forty.. .
five (45).days from the date·the challenger orille confidential desitinatillo cl.allengcs the

designatiOB or·sl1oh oth... time period Ill: tho·pUti.s ."lIla}' qre,,:. 1'IIe designlltiDg tw:tY shall have

the. btloo';' o.~proof 00 such'motion t<! estlbrib thep~"fits C~tiaJ·desil!!l8tion.

d, If the time for filing a mGtion, as-p",Yided in l'angr.lph 9.c, has

e1l'pUed without· the filing ofany such -motion, or ten (10) business days (or such longer time as.

OOleredby this CoUrt) h:rve elapse.l~ the appeal period foi ....~ooer ofibi.- Court that the

.. discovery lilateriaJ·sliaII not he entitled '" Confidential.status. the ConfidCllti.HJ1seovery

Maleri.al .haIllost:'itS des.ign~ti"".

10. COnfidential Dlsccw.,rv Materials in·DepOSitions

a. .~~el for any~may'shew Confide~al'D;';"overy~aleria1J
to. depon~tduring-dCjiositio)i ai;d CXllIIline the· "cp()n~nt about t1te '!Jllb;riaIs,so.lOilg as the

. deponent already knGWll the Confidential infom.ation colltaine,ftncrem or if'theprovi~inns of .

.Patllgr3ph 6 an: ';'mplied'wi!h' The -f,"arty ncitici!'Jg ;. .depositiOp sluill obWn~hwitness' ....

endo.semcnl ofthe'protectlve erder in acIvan~ofthe dcpositi~~,ind ~ban no"~'~ cJcsj'',:. • .. • .'

. '. . . . . . ~~. gnatlng
party at least ten (10) days priorto the deposition if ith••!Jeeii·uoabie to obtin;; lliat :..ntn~;.
·endorsem!'Dl, The deSigllliti~p~may then move the Co~for,';' Order .i~_.. . tbat' th'

. '.' . ~~ e
witness a"ide by the lenos oftlleprotccitiVe order and n'0 CO-"~-ti'a1 d . . ':. -
. ' . . • .u.....u· 0l:UIIlent shall be shown ..
to the deponentllnlil the ClllirthllS ruled. D<;p<»;",is shail not rei.a" : .... .
. . . ..' " In or copy pqrtJona ofthe
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. . '. . .

trans~t oftlleir dq>ositians 'that coubliD l':~nfid~lia1 inf~'.'JI"tion not provided by ihem~ die

entitieStheY rq>resent.unless they sillll:the fOIrn described, and otherwiso compl¥ with the
provisions iDp~~b 6. A dep,anent who is nal a I"l1Y shall be ii1rnished a'copy of this Order'

befort being~ed about po~tia1IYQlnfidentia1~very Materials.: Win... Ii dqIonOl\tis

bei~g examined about any c:on.fidentiaJ DiScoveiy Materials or the Confidclitial infounatioJl ..'

. contain~d~ POISOnS to whom disclosure is nbt aUthorized under this. Order shall'be

e><c1udi:d from being present.

b. paities (and dq>onents) may, within thirty 00) da~ ~receciving·

a ;!q>O$ition, designate pa~es oftlie tnm..,;ilrt(a~dexhibits lilMrto) as Con1identiak U!)til

.~xpiration of such thirty (30) ~aYl'erioa; the entlre'lranscril't, including exhibits; will be ~tod .

lIS Bubje¢! to ConfideDtial protection under this Order. IfDO"party Or deponent timely desjgnates

:.~seriptas Confidential, thon Dane ofthio .transeript or i~'i:xhiblts will ~~ ~ted as

·-confldential.

n. Confidelltia! Dlswvery Ma1emls Offered a. Evidence'.. Triol' .

. Confi<!entiallli~covery Matmais '~Dd the iofotma!ion'~m:iri Ilia)' lie.o~ in

. evickm~ at trial ~r any court hearing,~4e'I"~ the JlIapon~t of~e ~deruJ4gives notice'~ :

'. counsel for·lbe piHty or other person. that desigilat~ the discove<y materialS or i1IfoimatKm aa·

Confide!ltial in accordante with the F~eraiR1!les ofllvidencQ ~.any iocaJni~ stand;"g
ordeI1o.<lTrn1ingsin the Litigation I:OVcmin~ i~tificatiori and'use oft:xhibits at triill: 'Arry patty

.:nay mov•.the"Ccrurt for an ~·that the ~id.e';'" b. ~ve4'in camera·or'"~r .

coDditiOns in jneventUDIl~a<y disel0sure' Th. CO\Ut win ~en dCtcrinine WhCth~'tIie

·proffere.d evi4ence shl>ll)d CODtino. to be treated ~ 1:::Onflil~iial aDd. 'if sa, what prOtection, if

any.. may be affolded to such discovery ~rialsOr information at triaL

n 'l!I!i!r.. . ...

.C~fidenlial Discovery MatcrislubaU DOl be filed with.the·Om. eX ..
. .. . .' . . ceptwbeD .

.re<pred in oon:nectiOD with matters'pend' . befi .... :. .'
. . ..: ". mg Ote· the Court. .Iffiled, they shall b. Dlad.il\ a .

sealed envelope; cIearIy.marIied: . .

. -9-
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.. papers~lod undl:r seal ,hall be .....nable to tlle ~urt, 10 counselo~~,mid t~.n·oth(£ .

pe~ons entitledto reCeive the <:onfidoritial information coritainod therein-undei' the terms ofthis .

. :oro.r.

,rims·· DOcmimIT. CONJ"AINS ..CONFP.'EN11AL
. INFORMAT'ION COVRRED BY A PRoTEcr.IVE ·O:imER .
.OF rilE cQlJRT AIID IS SUBMITI1ro UNDER SE,AL.
PURSUANr. TO 11IAT PR<YI'EctIVE OBDEIL :TIJE.
CONFIDEMl'IAL CONTENTS OF TBIS DQCUMENT MAY .
NOT BE DISCLOS~ WItHom EXPRESS ORDER OF.

, TIm COURT" . ... .

and shallnlllain sealed while in the ·office oftho ClerkS9 lo~g "" they relaiD their status as .

. ·Oinfi~tial Dis~verY Materials. Said Confidential Discovez:yMat~~s s~~ kept:~der
seal until fuither ";'der o~th~ ~~; howev';, said coJilldential D~oOvery M~terials and~er. .. .

13. 9ient 'finsuttal!on .

Nothing in this Q"'er shall prevent Qr·otherwise restriet counsel from. rendl'ring

. advice la their client. in thj~ Liiigation and, in the coUrse lhereof, relying.gOnerallY on

Cl(8min3ti<>~ ofConfi4ential ~.~vity MaterialS; ·previded, i,~wever, lhal in ~~ng~.

advice and·othetwi~ communicating with,s.uch client, nounse!;;bill! not malee. Specific disclosum

·o·filUy·itCJ.D so.dtsigpated ex0e,Pt puis';'nNo mePTOC~ of~r.gniph6.

14. SlibD0e!!3·by othe. Coum or. Ageodes .

. . lfanotber court or an .dministrativ~ageocy sul\poen•• ot·otlierwise orders

· production of Coofi4eillial Uis=:ery Msh,rials ""hicllli~D hils nbtai~ed~ei the r;""" of .

· this oro..., the person to whom~ snbpoena·or otha proceSs.is d~ll·shallpro~yn~.

· the designatmg party in:~ling "fall:nfille foliowirig: (J j lhe discovery """erial. iha.t~
.. requested forprodlictionin the subpOena; (2) th~ date:OJi which c:Wnpfut;CCwith the.subpoena is.

.requesU;d;. (3i ihcl.x:ation at whiclJ ~Iu;,,~with theaobpoena I.s requested; (4)·the i~ty·

. ofthCparty serving the 8Ubp~na; !'I'd (5) the ca~:name, jurisdiction·and.iod"",.doCJc.c,

complaint, cbarge, 'civtr action.or<lther identificati<m imnIber or olh": A~_-ti ·d·· .
... . . . . . ~"'~ on 1 entifying the
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litigation, administrl!tive'proceeding oto~'JlfOCeeding i~ wiu~1i th~sulipoena ~r Other proCeSs

biis been issued: In no evctlt shall c~dential :dllClll"lients be'produced prior to the receipt of'
viritten ~Qtice by the designatin)! Part' and a ieasQll1lb)e.opp~rtunity to object. Fwlhcnnore, the

. ptrsouccciving the subpo;"'a o~ other~Oeess shall cooperato with the producmg.".arty in any

'proceeding related thereto..

15~ Non-teriniDatioi.

The provi'siO\lS'oflhis ~cr sball not telDlmate at the conclusion oftbi.

' ..U~g.'tiDli. Within ninety· (90) days after. fi,;arconcliision ofanaspects oftbis titigatiOll, counSel.

,ball;.t thelr op\ion,·rctum or des1roY'Omfidcritial DiScovery Materials 'andall copies ofsame.

'Ifco..ns~1 elects to d...lToy Ccnfi~ti.l Discovery Materlab, they slUlU cOil~t.with coun.scl fur .
. .' .

.the prodllcing p""¥ on t1ie.....rui.er ofdestru<ltron and obtai"Buch p.rty's consent to'~oiJ... : . .' .
:ondme.ns of~esuuclion. AltOoimsel at record ~h.1I make. certification of <i<linpliance-1ierewjlb .

. and shall deliver tbe same to counset'for tI1e party wbo produced the discovery mattrials not

morc than one hundred \woolY, (12Gldays after fmal termination oflhis Litiga,timi, Outside

C<>IJ.Bscl. bowel!Cr;.shall nOl 6e.reqllired to reiaro ordcSlroY. ~pretrial ortrlal records ~ are.'

re'gularly jDaiI\t.airied by that oQupseJ in the ordina.y COIlI1lC "fbusiness; wliii:h reamls~l:
. c.ontiDue10 be'maiJilaincd as 'confidential mconfutmi~ with tJiis Ohler.'

16. Modillgtiiltl P~noilted

Nothing i;' this oTdersljall preYCnt any PortY orother~ftom~ng

,""odific.tion ofibis Order or from.objecting to <&.lonvcry ~t it1ieIiCvcsI~ b~ ~~s.·

improper.

- 17. Responsibility of Alto':"e~s;C.;'j~ '. .
The attamcys ~f....ooi.~c reSponsible fur nj",,;•• ~~ -~J". ...• '.

•' '.' • - - J ..... • _Son"" c Dl.CasUres to
. control aDd re<:oid. C<lJlSis~nl with this oroer·'dup .' .. :.. .' ..'

. :'., .... . . ,hc.tion·of, aocess to, llIld distribUtioo'of.

.~onfidCDtiai Discovery Materials, ineludlng' abstracts d" .
'. ... .. an . SlIlJlIIIanes thereof

NO-dupliCaljon~ ofCoofi~tial ~MateriaJs ha' '. '.
: . ..' . . . s Ub"'mdc except for

.PtoVlding worI<;jlg <;opt" and for filing in Court IBld;';' sea!- .' 'ded' .'. .

. . . '. .' . .'. ' jlfGV1 .' bowever, that cop~ IDay

-11-
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bemape "'.'ty by tJi~e i,....~ons sp~cified in se<:lio~ (a); (b) and (c) ofpara~pb6 above. ~
. oojly provided to a person' listed in paragraph 6 shall be l~ed to counsel ofw:oro upon'

~~~letionofth~purPosefor which such copy was pro.vid.ed. In:"the ~ent of&: ehal'l,ge in

'rounseJ, retiring'counsel shall fully instruct new counsel'oftheir responsibilities Wider this Order

. Bnd new ~C1 shall signthis' Order.

18. ,No Wolve:.. of RlgNi(OF implicatiOn ofDiseoverability

a.

MJlrights olj;rivile~es tlf any party gran~ by thIS OMel'-

b. This 0¢u. shall-,not enlarge Or affiet thel'roper scope ofdiscovery .

"in this or any other ~itigation; nor sbaJl:t1Ii'B order imply lhilt Confidential Disepvery Material. are '

. , .
c. The'entry 'ofthis Ordersbon be without prejUdiCe to the rights of ..

. '1lie parties,'" anyone oftl.cm, or ofany non-party to ..sert or.apyly for additional''''' ~~erent

pfotc;ction .. Nothiftg in t!tIs Order 'u!aU prevent a.ny pilrtY. ii:Um.s~ an appropnate protective

orderto- further gov~ the';'c ofConfidential Discovery Materi.r~ at trial..

19. OOplOP'" DisclosUre of COllndentiij I)i!coverv Material

PisoloBUre of.dillcovCrr mat~rials designa~d Conijdential olbenhan in '.

aec<>rdande witl. the teims "fthis Prolectiv~Ordermay 's"";cct tbC diSCI' .' .
. " " " "¥J . oslDg peIllon to such

sanctions and mnedies ,..·tilt;Court may deem Bpp",!,ria~ ..

-12-.



'on, A. Simon Chrein . .
'ted States Magistr.ite; Judge

.Da~ed:oi.r..I~~2064:
Brookl~ork '. '.

on. Jack It. Weinste;n .

Senior DistriLu~ge ..

Dated: \r ;> '2004
. Broojciyn, New 'lor·

-13-
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1furthera~ and attest to my undern;';'ding that, 'ifJ fail to aIiideby the'terms of

the Order, 1may be subject to 'sanctions; including colltempt of cOOrt, for mob fi\iluIC. I agn:'e to'
, ,

be subject to the jurisdiction ofthe United Stated District Court; Eastern District ofNe:w Y9rk,
· .--

for the pUIjJD~eS ofany pmceedings relating' to enfor~ent ofthe Order.

1 f)!rther ~gri:e ted>e bD1lDd'oy, and to comply,with the te#ns ofthe Order as, sooil ..

as I sign this Agreement, regardless ofwhetller the Order bas b<:en entered by the Court,

Date:

By:



10 ,,"',nu,••..:. n:tumto C~""llin;Jd or
Retum
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I om ard re.oro IOJ I" I eopl r \1'.110 I \l C

~ 21S ~ olcor<' \1'1' .1 ;

I2r' 2. ole d~te record ",«"CO In pread h c,

OHm. II.\nehorag eae . oro.r LIre trom I

ON(\'4. Cheek dc,ignatlon no I" •ool~ I \enl) th311l11

0/113. Oroenr 10' nplll' ne. Il'JI

~ 6. I' Igin.lte the reeMo
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o
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'-' J, rrcpare, Ol,ce ofTran milia! of upplemental Record (3A. ',->.
o 6. 1 ie copy of. oliee inlo substilule file.

o 7. Forward requesled lapes/documenls wIth. 'ollce ofTransmiual of upplemental R . rd

10 ACRO.

ACRO Upon reccipl of supplemenlal record'

0 8. Verify conlenlS of record againsl. olice ofTransmiuaI of 'upplcmcntal Record If
everything is received, sign I olice and return. ·olice to trial couns Tie COP) of. 'I'e
inlo trial court file.

0 9 ole dale upplemenla! record received in spread sheel

0 10 Paginale lhe supplemenlal record. ifneeCSS3f}

0 II Cenify supplemcnlal record whcn lranscnpl and pagmaled record are rea.!,

0 12 Forward enlire record 10 AC O.

SICP 5: ItET It;\' OF RE ORD AT CO:'! Lt 10:-' Of PPEAL

(""\(U

II",'!,

L'pon receIpt of lhe lnal court tile from the Appell I Court>. do the ~ II w

o 215 S nlen e Appeal: rhe... nl "ill be returned Remme' ntm
r""ord tile and lie inlo ngmal lrial coWl c 'til

5, Verify contents of ... ord gainsl olle of Relurn of R 'ord If \ -ryt!tlr. ,
a) sign OllC. b) lie opy of, otlce 1010 Inal <OWltil-_ and c relurn n
appell Ie coun and a copy 10 \CRO

6. Fnsure Ih.Il.1 copy of the appeal d 'ISlon has been tis'\! 1010 ,he In I < un Iii
obi. in "'py from Appellatc Court>

Pla< an ", '. 'hrough lhe Appeal Id Io
o

o

o

Do lhe following 20 days aOer appeal deCIsion is distribuled or afler d",islon n pelll. n fllr
rchcunng/hcuring:
o I. Prepare Relum of Record Trdnsmiual form

o 2. lIe copy of Retum of Record inlo appeal case file.

o 3. Tie copy of appeal decision or order on lOP nghl SIde of lrial" rt file

o 4 R lum l\.'Cord and transmmal form 10 ~

o 'on,,\n horage cases' Relum by certIfied mail.

o Anchorage c . Bar odc 10 ppropnal di\i'l n

Appellale

'Ierk

lrial Clerk



hial 'Itrk 0

Seerewry 0

IriolClerk 0

'1. Allor "ppeaJ tiood Order 51 ed,

o II e h bond e,antra cd. l"O\l'e file

o If suret) bond ..ontraled. wnte ME

Then roult file to ",I

10. Prepare AP-335 Order Lpon Cuneluslon 01 Appt

o CreDle motion scfCCn ( code 01 l,ndlC<lttn& Iii' rouled t In;U,, un

o Roule file and, \P-335 Order 10 trtal C 1 rt judge

u
o
o
O~_~.-:..:..__



InSfrU('tio11J

I. Pull lrial eoun case file

o If Iruffirlminor offen e case. tic ciLltion and related u<xumcnls lOr platn man!
tile folder Write c~'sc caption and c~c number on tab

2 Gather all conlidcnllallSCitlcd documents liled in ca'

I Initial box "hen completed
1 AeRO Appellale COWl Records Office

(fonnerl) known as the Tramcnpl Qmce=__..:..:.t==~=.:.:~:_",-.:..,,"=..: --.

Slep I: ORIH..R TilE RECORD.

!::2<'J' receipt of thc Opening, 'oliee
LLr 1. Review for pertinent infonnation

c:( 2, ole due dale of InaI coun file in preadsheel.

@ 3. Send copy of Opening , 'ollee and thi Check.!i 110 lhe ppropru'c Ina court cia

0"If Anchorage case. send to alJtec n for cnmmal and <lVII or

(b) Children's Divi ion Or (c) I rame

I
Slep2: A E!\lBLI:\G A D fOR\\ARI)I'\ • THE CA E FILE

Do the follo\\ing \\ilhin 7 day of receIVIng the Open," • Oll'e and Ch<:d.Ji,1

Trial Cl.

Clerk

"'eRO

3. lfcivil orcrimlllul C~lSC. Rcconlsclcrk to fon..ard file to Ci\11 orCnmlOJI DIUl fi r

litnher processing.

4, ric this Checklist on the top, nghl ide of tnal coon lik

t

p.

'nfile

Ii Ie

I •

7 (reate

5. Pia can '\ppcal ID Label (\1'.475) on Ir nt ortriar coon

6.0 215SenltnceAppeal (jolo,tep7 Do 01

l.
li\



fDefcndant.

In aeco,dunce \\ilh Rulc 41(u)(lllb), u'h dl mlal hall

Plaintiff.

c . 0.3'\: -oMl-630 CI
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nflRD JUDICIAL 01 TRlCT AT \ ..

S fAIT OF ALA KA,

ILl LILLY 0 OMP 'Y,
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,t1pulutmn and \\ ilhoul funhcr ",der 01 Coun
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I, rHE UPLRJ Reo 'RT FOR TIlE T TE OF l \ K.-\

TIIlRDJ DI I LDf TRICTAT " H R.\GE

SIAl £, 01 ALA KA

Plaintiff,
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Defcndant.

Dclcndanl I II I ,II) ,1Od "mpan) ("l.oll) "), b) It c"un co. h'r'b n: 1'< nd I

plaint' fl's '"mplaint as 10110\\

C pIJIn'.· C 'P

2, fill) admll ,he allc 'utlon "'n1JIncd In Para:raph _ 01 lh (, P Ill!

I ill) Jdmit Ihe ullc:utl, n wntuIncd In P ra -raph 1
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indication with warnin&" approvcd by Ihe Food and Drug Admln"lr:luon (".( D.\-) rcg;udm

thc risks and benefits of the medicali n.

(I>

Of fACT

6. Lilly denic' mI'l In!.

7 Lilly denic contained in Paragraph' of the Complaint.

8. Lilly dcnie Ihe allegalions contained to Paragraph of the ompl nt. e "'I'I

admits Ihal II re carched, l""ICd, dc, eI ped. manula lured. markeled. and or

independent pharma eUlical wholc leI'S, for U>e only Up>n pr' "'11'1" n

physician. in a rdan C wIlh applicable law and regulation. "I1d f< r II

Indicalions wilh I DA-appro\cd wamin regarding Ihe 'I' and ben 'Ii~ uflhe med, all

9. ( ,lIy dellles Ihe allegali n, wnwlned in Paragraph 'I ollh Ilmplaont "'1'1

Ihal on 0 eplember O. 1996. Ihe 1D.·\ uppro' cd Iypre at,,, u e on Ih • mJna 'm 'nl I

muni fe Ialions of 1") chmie di order

10. I ill) denies Ihe alleg,llion contain ~ on P 1m mph 10

e cel'l admits Ihal on M,lreh 17. ~OOO. Ihe 10\ ppro\ed I) pre ,I tur u

Ire"IInenl ofaCule manic epi.ode iall-O wllh B,pol I Do 'cd °c

11 I ill) dcnie Ihe allegalion conluIned In Para lph 11

admil Ihal on J, nllar) 1-1. ~tJO.I Ih 0 I D \ ppn. \Cd I. pre lix"

ml,"olhernp) I, r Bipolar DI oed'r

1~ I ill) dellle Ihe alle~'lI"n

11

d

1\1' .
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literature to the extent that it conflicts with such literature when read in context and in its

entirety.

15. Lilly denies the allegations contained in Paragraph 15 of the Complaint to the

extent that the allegations are inconsistent with any statements issued by the United

Kingdom's Medicines Control Agency when read in context and in their entirety.

16. Lilly denie the allegations contained in Paragraph 16 of the Complaint to the

extent that the allegations arc inconsi tent with any statements or warnings i ued by the

Japanese Ilealth and Welfare Ministry when read in context and in their entire!).

17. Lilly denies the allegations contained in Paragraph 17 of the Complain~

including the allegation that Zyprexa has serious risks of diabetes. hyperglycemia. diabetic

ketoacidosis, and other serious conditions.

18. Lilly denies the allegations contained in Paragraph 18 of the Complaint,

except admits that medical literature reponing on medical resear h involving Zyprexa is

published in multiple medical journal. but denies plaintifTs description of the unidentified

"journal anicles"' to the extent that it conflicts with such literature when read in context and

in its entiret .

19. Lilly denies the allegations contained in Paragraph 19 of the omplain~

including the allegation that Zyprexa cause dangerous and permanent health consequen e·.

20. Lilly denies the allegations contained in Paragraph 20 ofth Complaint

21. Lilly denie the allegations contained in Paragraph 21 of the Complaint

22. Lilly d nie the allegation contained in Paragraph 22 ofth· Complaint

23. Lill) ( ) i without know Icdg or information as to plaintifl'· m anin.

term "'top elling drug," and therelore d'nies the Illlegati It> eont ined in Paragraph 2 of the

omplaint. and (8) admit that th sal figures for Zyprexa re d.· I in I filin. with

curities and xchange olllmi ion (" E "'). which are publici} 3\ ail bl ,
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any characterization or interprctation inconsistent with these documents when read in context

and in their entirety.

24. Lilly denies the allegations contained in Paragraph 24 of the Complaint.

25. Lilly denies the allegations contained in Paragraph 25 of the Complaint.

except is without sufficient knowledge or information to form a belief as to the truth or falsit)

of the allegations relating to plaintiff.

26. Lilly denies the allegation contained in Paragraph 26 of the Complaint.

except is without sufficient knowledge or information to form a belief as to the truth or falsit)

of the allegations relating to plainliff.

27. Lilly denies the allegations contained in Paragraph 2 of the Complaint.

except is without sufficient knowledge or information to form a belief as 10 Ihe lruth or fal it)

of the allegations relating 10 plaintiff.

A SWERI G THE FIR T LAIM FOR RELIEF
( Iricl Products Liabilit): Failure to Warn)

28. Lilly incorporates its re ponse to paragraph 1-27 oflhe Complainl.

29. Lilly denies the allegations contained in Paragraph 29 of Ihe Complaint.

except admits that Lill) researched. tested. developed. manufaclured markeled. and or Id

Zyprexn 10 independent pharmaceutical wholesnlers, for use onI} upon prescriplion b} a

licensed physician, in accordance with applicable law and regul3lions. and for its appro\ed

indications with FDA-approved warnings regarding the ri ks and benefits of the medication

30. Lill) denies the lIegalion contained in Paragraph 30 of the omplainL

31. Lill) denies thc allegalion contained in Paragraph 31 of the omplainL

Lilly denie the allegation ontained in Pamgraph n of the Complaint.

3. lill) dcnies the allegati ns ontained in Paragraph 3 of the mplaint

34. Lill} dcnics the allegation cont ined in Paragraph ~ ofth C mplainl.

...t .1



35.

36.

37. In Para_

101

lOt

c ntained In Paragraph 9 or the ,'mplaml

ntaincd m Para'r ph 40 ,It th ( mplamt

-'I

38. I illy is ,,,thout sum icnt knO" Icdgc or mformatlon to r. rm a

r fal Ily ofthc allegallon .

39 I ill) dcOlc thc allcgallon

40. l.i1I) deOle

truth



t all rele"ant time
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51. Lilly denies the allegations containcd in Paragraph 51 of the Complaint.

A WERI G THE FIFTH CLAIM FOR RELIEF
(Violations of the Unfair Trade Practices and Con umer Protection Act)

52. Lilly incorporates ilS responses to paragraph I-51 of the Complaint

53. Lilly denies the allegations contained in Paragraph 53 of the Complaint and

all of ils subparts.

54. Lilly denies the allegations contained in Paragraph 54 of the Complaint.

55. Lilly denies the allegations contained in Paragraph 55 of the Complaint.

WHEREFORE, defendant Eli Lilly and Company requests thaI Plaintilrs

Complaint, and all claims alleged lherein, be dismissed with prejudice, thaI Lill) be a\\arded

the costs, disbur ements, and attorney's fcc incurred in Ihe defense of Ihi action. and thaI

Lilly be granted any other relief 10 which il may be entitled.

Defendant Eli Lilly and its ounsel. pleading in Ihe

alternative and without prejudice to its other pleadings. states the follo\\ ing alrmnati,'e

defenses. By vinue of as erting addilional defenses, Lilly does not assume an~ burden of

proof not otherwise legally assigned 10 it.

Discover) may sho\\ thaI plaintilrs claims are barred. in \\h Ie or in pan. b~

applicable statules of limitations. tatut of repo e. the doctrine of lach andor result

of the failure to allege and'or compl~ \\ ith onditions prec dent 10 ppJi bl ""ri . of

limitation and rcpos .

s::.';:;~/.m."t:IILIII)'8Jf~C~.. (. ..J"~ I)
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Lilly exerci ed no control. had no opponuOII) 10 anticIpate r nghl (0 cootr I.

"hom I.lly had no legal relalion hIp b~ "hi h liability nuld be attributed lo.t 'C u e 0

the aCI. n~ of the plainliIT and or othc,.". "hich by c mpan n"

conduci alleged as 10 I .11

reimbursed by the tate of AI ~a "ere in the JlO'II.on of ophi ticated purchas<:

kno" ledgeable and informed '\Ith respect to the ri and bencli of l~prc'\Jl

I'laintitr e1alln. arc preempled b, fcdcr.tl I.m In t~

Ie led. dc, eloped. manufaclurcd. labeled. mar~el 'd nd Id 10 a IlWnn 'r

slUle Ililhe un ullhc peninenl time and ppro"d b, th· I D \

1'lalOtllr

l'not«1 Shll , l

Plall1ufI' alleged 10 . damage. IOjury. harm. e pen • d,mlllull 'no

ullcged. if any. "as aused in "hole or 111 p n l>~ plallllltr lallure 10

care and diligen c 10 n\lug. Ie alleged dall1a 'e

,IXT" .\FFIR'\1.\TI\F DEFF's F

un'arc p"ldUd ,lOdudlO~ l>ut n, I IImll :J I
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1'0 the extent plaintiffs claims arc based on alleged misrepresentatioltS made 10 the

FDA, such claims arc barred pursuant to Buckman Co. \' Plainti s' Legal Commll",e, - I

ELEVE

U.. 341 (2001).

Plaintiffs claims arc barred and/or this Court should defer thi maner. in whol or

in part, pursuant to the doctrine of primal) jurisdiction. in that the FDA is charged under the

law with regulating prescription drugs. including Zyprexa, and is specifically charged with

detennining the content of the warnings and labeling for pre ription drugs. The granting of

the relief prayed for in the plaintiffs Complaint would impede, impair. frustrate or burden

the effectiveness of such federal law and would violate the upremaC) Clause ( rt. VI, d. 2)

of the United States onstitution.

deemed controlling in this case. These provisions include, but are nOI limiled 10, the Firsl

Amendment 10 the Constitution of the United tates and Aniele I, Seclion 5 of Ihe

Constitution of Ihe tate of Alaska because Lilly's commercial speech regarding Zyprexa

was neilhcr false nor misleading.

I TA AFFIRMATIVE DEFE E

Lilly allcges thai Alaska Medicaid participanlS were fully informed of the ri ks of

the usc of thc product made the subject of thi action by their treating physician, and the

informed consent given by the plaintiff is pleaded as an affirmative defen e.

Any \ erdict or judgment rendered again t Lilly must be reduced by those amount

that hav e been, or will. with rcasonablc certainty. repla e or indemnify th indiv idual pati 'nt

reimbursed b) the tate of I ka. in wh Ie or in pan. for an) past or future I irn

economic 10 , from an) collateral oun: uch as in uran .

compcnsation r cmployee benefit program In addition, an) amoun
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To the

plaintiff has an adequate remedy at law.

SI TEE TH AffiRMATIVE DEfE E

Disco-ery rna) show that plaintiff has failed to join indispen ble parti and h

improperly cumulated lhe claims of many patients on who e behalf the lal of }\Iasla is

bringing this suit.

To th

Trod Proctic

of the United tates.th e claim nrc barred under ' "-.50..1 Ila I).

FOURTEE TH AFFIRMATIVE DEFE E

To the extent that plaintiff requests allorneys' fees, such reque t i improper under

applicable law.

Stale of Alaska pursuant to its statutory liens from patients who made claims against Lilly

should reduce any judgment in this action.

THIRTEE TH AFFIRMATIVE DEFE E

Lilly is entilled 10 the benefit of all defenses and pre umption contained in. or

ari ing from, any rule of law or statute of any other tale who e substanti'e law might control

lhe action.

Plaintiffs purported allegations of misrepresentation and fraud do nOI comply \\;th

Rule 9(b) of the Alaska Rules of Civil Procedure in that they fail to state a cause ofaetion as

a matler of law because, among other deficiencies, plaintiff fails to plead with specificity any

false mi represcntation as lo a malcrial fact and/or reliance on the part of plaintiff upon an}

such matcrial fact.

;';:.;IIa.IA." I;1i 1.11(1' _ C_., I



I ETEENTH AFFIRMATIVE DEFE. E

PlaintifT is not entilled to an award of damages under A § 45.50.501(b) or ci\il

penallies under AS § 45.50.551 (b).

Lilly hereby gives notice that it intends to rely upon such other defenses as may

become available or apparent during lhc course of di covery and lhus reserves the right to

amend lhis list to assen sueh defenses.

PRAYER FOR RELIEF

WIIEREFORE, defendant Eli Lilly and Company reque ts lhat PlaintifTs

Complaint, and all claims alleged therein, be dismissed \\ith prejudice. that Lill) be a\\arded

the co ts, disbursements, and allomey's fees incurred in the defense of this a lion. and thaI

;:,,::; 1I..,A. " £II UJ~' ""J C....,..... ( ..

lill} and Comp.:mj

I ort

o 5 87



IN THE SUPERIOR COURT FOR THE TATE OF ALA· KA Ks
THIRD JUDICIAL DISTRICT

STATE OF ALASKA,

Plaintiff,

vs.

ELI LILLY AND COMPANY,

Defendant.
Case o. 3 -06- 54.30 CIV

COMPLAI T

Plaintiff. Ihe tate of Alaska (hcrcinaftcr ..the latc"). hereb) alleg for th IT

Complaint against Defendant Eli Lilly and Company (hereinafter "Defendant" or "Eli

Lilly") as follows:

2. Pers nal jurisdiction 0\ er thi Defendant i proper under the 1 la Lon

09.05.01 .

-06- Ct\

I. Juri diction o\er the ubject mallcr ofthi causc ofa ti n i based upon A

rm lalutc as codi lied in

44.23.020 and 45.50.501, \\hich granllhe tale authorily to filc uit again t Defendant.



3. Becau e the Stale of AI ka ,s not a cilt/en for p

juri ·d,ction. no fcdcral coun can exercIse ubject mailer Junsdlcllon _er th
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3 of thc Alru.ka Rule of h II Procedure. in th t man) of the unla" ful ""
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7. Prior to selling Zyprexa, Lilly knew there was a risk of Zyprexa users

severe and harmful health conditions including, but not limited to,

hyperglycemia, acute weight gain, exacerbation of diabetes mellitus and pancreatitis.

Furthermore, Defendant has been aware of studies linking Zyprexa to these conditions,

yet has failed to warn the Food and Drug Administration, the Late, physicians, and

consumers of these risks. This failure to warn the Food and Drug Admini tration of these

known risks is relevant to Plaintiffs complaint.

g, At all times relevant to thi action, Defendant has been responsible for, or

involved in, designing, manufacturing, marketing, advertising, distributing, and selling

Zyprexa.

9. In 1996, the United tates Food & Drug Administration (hereinafter

"FDA") approved Zyprexa for u e in the treatment of schizophrenia.

10. In 2000. the FDA approved Zy prexa for use in the shon-tcrm treatment of

acute mi ed or manic episodes ass iated with bipolar disorder.

11. In 2004, the FDA approved Zypre. a for maintenance in the trnent of

bipolar disorder, al 0 know n manic-depre ion.

12. 01\\ ithstanding the limit d u apprO\ cd b) the FD . Defrolbnt

ad\ eni cd and sold I) prexa for a number of n n- ppro\ed or "otT·1 bel" us includin_.

but not limited to, ILhcimcr Di ease. G riam Demcnti. Touren' ) ndrom •



Pervasive Developmental Delay, Autism, Anorexia ervo a, and general depression.

This was in spite of the fact that no testing approved by the FDA had demonstrated the

efTectiveness of Zyprexa for such uses. Lilly recognized that the mall number of

psychiatric patients would provide an undesirably small market for the product. In a

continuing effon to illegitimately receive greater profits from Zyprexa, Lilly's sales force

concentrated on primary care physicians, rather than psychiatrists, and focused upon

marketing and selling the drug as treatment for depre ion and anxiety, rather than the

psychotic conditions for which Zyprexa had been approved. To this end, Lill) emplo)ed

its immen c marketing resources to encourage and promote sales for unappro\ed uses.

Lilly made this effon even though it knew Zyprexa was not appro cd for trealment for

those conditions.

13. Shonly after the Defendant began selling Zyprexa, the FD began to

re eive repons of Zyprexa consumers de\'eloping h) perglycemia. acute \\eight gain.

Lyprexa had been approved but also in the non-appro\ cd r "ofT-laber' u e .

diabcle mellitu (hereinafter "diabel ..) and d \ elopment of dangerousI) high bl

exacerbation of diabetes mcllitus, pancreatitis, and other severe dis ase and onditions.

ndilions for \\ hi h

14. Beginning in 1998. cicntifie journals began 10 publish tudi thai

05 9\

These conditions occurred not only in patients \\ ith the psychialri

I11plnint
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established a nus Iinssociati n bcl\\een using Z)prexa and de\eloping or xn ling



sugar levels, also known as hyperglyccmia. tudies have consi tently continucd to find a

relationship bctween Zyprexa and these dangerous conditions.

15. In April, 2002, the British Medicine Control Agency warned about the risk

of diabetes for patients prescribed Zyprexa. The agency reported forty known incidents

of diabetes, hyperglycemia, diabetic ketoacidosis, diabetic coma. and one death among

users of Zyprexa. ubsequently. the British government required Defendant to "am

consumers about the risk of diabetes and diabetic ketoacidosi . and further required

Defendant to instruct patients who were using Zyprexa to monitor their blood ugar

levels.

16. In that samc month, the Japane e Health and Welfare MiniSU) i ued

emergency safety infornlation regarding the risk of diabetes. diabetic ketoacidosis, and

diabetic c rna for users of Zyprexa.

17. Defendant has failed to warn consumers in thi counlr). in luding th tat.

ab ut the erious risks of diabete , hyperglycemia, diabetic ketoa idosi . and otha

serious conditions associated" ith the use ofZyprexa.

18. The Defendant knew, or "as reckles in not knowing. ofth risk in'oJ-ed

of tudi and

IV

disea e in e 1998.

C Illplalnt
e '0.3 ·06­
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in consuming Zyprexa. Furthermore, the Defendant h been a\\

journal articles Iinl..ing lise of Lyprexa "ith the and oth r ,ere and peml:ul nt
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19. Defendant failed to wam eo umen. includmg the late. I ph~ Ie ,and

Medicaid recipients. of the dangerous and permanent health e ruiequc'Tlees a d by Ill<

u e of /yprexa. In fael Defendant In lrueted I reprcsenlat"e to mlnlmuc and

misrepre enl the dangers of Zyprexa. affirmatl'ely and e I usly placing c mpan~

profits above the publte afet) fh, I particularly true of the pre COptl n:. nllc'Tl tor

on-label u es. fh, failure to \\am \\ de 19oed d Inlend'd 10 ma. Imu c mpan)

profits. even after I Illy' u\\n e perl.'> \\ere que tlomn Ih

20 Beginning In the 199()". Dclcndanl'

mar~et and \ell /ypre a by \\llIlully

re uillng from the \be of /y pre a

the \lnue l\f /y pre a In order tll Induce \\ td pn:: d

eun I ted Ill' d\ em ement , lcleph me C mlerence It\



done even though Defendant either lenew these representations to be false or had no

reasonable grounds 10 believe them to be true.

22. The advertising program purposefully disguised the risks associated with

Zyprexa use, including serious illness and death. Eli Lilly relayed only positive

information and relied upon manipulated statistics to suggest widespread acceptability,

while at the same time concealing adverse fa lual material, including relevant

information of serious health risks from the State, phy ieians, and the general public. In

particular, the advertising material produced by Defendant falsel) represented the

severity, frequency, and nalure of adverse health efTeclS caused by Zyprexa. Further.

they falsely represented that adequate te ting had been d n on Zypr xa. In panicular.

Defendant misrepresented that testing had been performed for ofT-label uses when if facl.

no such testing had been done and the FDA had not appro\ ed Z) prexa for u h uses

23. As a result of Defendant's advertising and marketing campaign. Z)1're'\ll

has become one of Defendant's top-selling drugs, and has been p eribed to over 12

million people worldwide. In 2003. approximately s ,en million prescriptions for

Z) prexn were dispen cd, resulting in more than 2 billion in I . In _003. 1)1'rex w

oX ceded .l

1\
~ mplainl
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billi n.

the c"enth largest elling drug in the eountl'}. In 200-1. Zypre a



24. Shortly after Defendant began selling its product Zyprexa, it received

rcports of Zyprexa users dcveloping severc and harmful health conditions including but

not limited to, hyperglycemia, acute weight gain and associated cardiovascular risks.

cxacerbation of diabetes mellitus, and pancreatitis. These reports further confirmed

known risks of Zyprexa. This information was knowingly withheld or misrepresented to

the Federal Drug Administration, the State. and the general public. This information \\as

material and relevant to Plaintiff.

25. In making Zyprexa available to Medicaid patients, Dcfendant knO\\ ingl)

misrepresented to the tate of Alaska that Zyprexa was safe and effective. The tate of

Ala ka allowed the purchase of Zyprexa for Alaska Medicaid recipients based upon such

represcntations by Defendant.

fhe tnt h thus

5 95

Medicaid program of the tate. As a result of ingesting Zy prexa. Alaska Medi aid

26. Zyprexa ha been prescribed by Alaska ph) icians to many rectpients ofth

patient have suffered serious health effects, \\ hich nOW require further and more

recipient \\ ho con umed pres ripti ns \\ hi h \\ re in ff, Ih • u k and '11\ I)

e. tensi e medical treatment and health-related care and en i . For th

the State is the financially re ponsible part)' for th

sufi"ered and \\ ill continue to uffer additional financial loss in the are of th e 1edi id
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harmful. In addition, the tate has paid for Zyprexa prescriptions for uses which were

not approved.

27. The Slate, as the financially responsible pany and in its parens patriae. has

the right to bring this suit.

FIR T CLAIM FOR RELIEF
tricl Products Liability - Failure to Warn)

28. Plaintiff incorporates paragraphs I through 27 as if fully et forth herein.

29. Defcndant is the manufacturcr and/or supplier ofZyprexa.

30. TIle Zyprexa manufactured and/or supplied by Defcndant was and is

unaccompanied by proper warnings or packaging regarding all po sible ide effects

associatcd with the u e of Zyprexa. The Defendant failed to warn of the c mparathe

cveril)', in idence, and duration of su h adverse effects. The warnings gh en to the

tate, physicians, and the general public did not accurately reOect the igns. ) mptoms.

incidents. or severity of the side effe t ofZyprexa.

31. Defendant failed to adequately test Z)prexa. u h t ling "ould ha\e

shown that lyprexa pos c ed serious potential ide effects to "hi h full and proper

warnings should ha\ c been made.

32. The Zyprexa manufactured or upplicd by Dd ndant "

inadequate post-marl-cting warning. po I-aging. or instrU Ii 115. II r th m uf: tura

knew or h uld ha\' I-now n of the rio ks of injury from Ly pre . it r ikd to pro\ld

.06- t\



adequale warnings 10 phy icians. the general public. Or the talc as the prc>cribers. ~,

and financially respon ible party. respeClisely. Further. Defendant ontmued 10

aggres ively market Z) prexa for both approved and non-approsed uscs.

33. Defendanl actually kne\\ of the def,-clise nature of LYllre·a. bUI continued

to market and sell Zyprexa \\ithoul proper warning. 0 a to rna.\.imiLe k and profi .

in conscious disregard for the ~ rcsecable harm au ·ed by Ly pre\.a.

34. As a proximate cau·e and legal re ult 01 Defendant' faIlure I \\arn of

kno\\n and reasonabl) kno\\able dangers associmed \\ith the use 01 /ypre a. the late

has suffered and will continue 10 ulfer damages as oUllined in paragraph ~6 tit se.

35 1)lainliff IIlcorporale· paragraphs I through H lliully el lorth h'rem

36 AI all limes malerial and reles ant to thi lion. .I.y p a \\ d ketJ 10

d''Slgn and manulucture. and \\as 0 al the lime II \\

in Ihe SI 1 • Medi aid progmm. /yprc a \\~ deleell\ • and d.Ul

scriou injun•.,; \\hen us<'tllor il mlend'd and Ii.

pre ·rih<.'tl and in the manner r 'ommend'd by Del ·nd.ml.

Inc dele I 10 /ypre a \\ere kIlo\\n 10 Del nd.ml lib

th ~cderal food and Drug <!mIni Imlls'" u.:h def \\

Inll11 Ib fI) Oi'l un: by I ·fcnd.ml \\ 11laC:unlI, 10



fraudulenl. Further, Defendant misrepresented and coneealed the facl that Zyprexa was

being used for off-label uses for which it had not been approved and was not known to be

effective.

38. Defendant knew Zyprexa would be used by the consumer without

inspection for dcfect and thaI the tate, physicians, and medicinal users of Zyprexa were

rclying upon Dcfcndant's rcprescntations lhat the product was safe.

39. Adcquate post-approval testing would have revealed the further e",ent of

thc dangers of ingesling Zyprexa, and would have shown that the use of Zyprexa could

cause extensive medical complications and costs for injune relating to its use.

40. As a proximate and legal resull of the design defect, as well as Defendant'

failure to adequately test the product so as to discover the defect, the tat has suffered

and will continue to suffer the damages alleged in paragraph 26.

THIRD CLAIM FOR RELIEF
(Fraud and egligent Misrepresentation)

41. Plaintiff incorporates paragraphs I through 40 as if full) t forth h rein.

42. Defendant's warning of side effecl associated with L) pre a ontain d

false representati ns and'or failed 10 a curalel> repre ent the material facts of th full

range and everily of side drecls and ad' erse rea tions as ocinted with the produ l.

of th uitabilil) ofFunhcr. Lill fraudulentl) misrepresented th appropri t n

t."lmphllnt
C."c O. i\ -06- CI\
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efendanl'S claims and assertions to the Food and Drug Admini tration,

e of Ala ka, physicians, and the general public regarding Zyprexa contained false

representations as to the safety of Zyprexa and its defective design. Further Defendant"

claims concerning off-label use were false and fraudulent.

44. Defendant was negligent in not making accurate representations regarding

the side effects and adverse medical conditions eau ed by the use of Zyprexa.

45. Defendant knew or reasonably should have known through adequate testing

that the claims made to the State with regard to the safety and efficacy of Zyprexa were

false Or incomplete, and misrepresented the material facts of Zyprexa's unsafe and

defective condition.

46. Defendant's misreprcsentati ns in this regard were done with the int ntion

of inducing the State to approve of the distribution of Zyprexa to participants in the

Alaska Medicaid Program for both approved and off label uses.

47. As a proximate and legal result of Defendant' fraudul nt

mi representation, the tate has suffered and \\ ill continu to uffer th darnag all ged

in paragraph 26.

l.''frOfIlC'f
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48. Plaintiff incorporates paragraph I through 47
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49. Defendant had a duty to exercise reasonable care in the manufactu~. sale.

and/or distribution of Zyprexa, including a duty to ensure that users would not suffer

from unreasonable, dangerous, undisclosed, or misrepresenled ide effects. This dUl)

extend to the State of Alaska as the party ultimately bearing financial responsibility for

Alaska Medicaid palients.

50. Defendant breached this duty. as it was negligent in the lesting. marketing,

manufaclure, sale, and packaging of Zyprexa.

51. As a direct and proximate result of Defendant's negligence. Ihe tate has

suffcred and will suffer the damages alleged in paragraph 26 above.

FIFTH CLAIM FOR RELIEF
(Violations of the IIfair Trade Practices alld Consumer Protcction ct)

52. Plaintiff incorporales paragraphs I through 51 as if fully set forth herein.

53. Defendant violated the Alaska Unfair Trade Practices and Con umer

Proleetion AcI, as codified in AS 45.50.471, el seq., by engaging in de epti\e trade

practi es through the markeling and advenising of Zy prexa. These \ iolation we~ made

in the follo\\ ing paniculars:

a. Defendant repr nted that Zyprexa had characlerislic . us • benefits.
and/or qualitie that it did not ha\e. in \ iolation to 4 .50A71(b)(4);

b. Defendant represented that Zypre"a \\as of a pani ular tandard. quali!).
and grad uitable for consumption \\ h n in fa I it \\ as nO!. in \ i lali n f
A 45.50,4 I(b 6);

1\



e. Defendant advertIsed /ypn:u "lIh an mlent not I)
violalion of A 45.504 Hb)(8).

d. Defendant engaged in eondu t creating

mi understand109 and "hieh mi led or damaged bu}c f I.)pr
inclUding the laic of Ia:.ka. 10 'iol3ti n of A 4 . OA,I(bXII)

Defendanl \lolaled Ihe larcling and od'em in
\lolati n f S 45504 l(b)(4 )

54 Defendant kno\\ 109 and mtenli noJ aelS '" 10' 11m eOrbl'lU re 1'.1

'mlOI,on, of Alaska la\\.

.lIe oJ ,n pilfll ru h ~6 In

) hable I<'r elunl all mc>" Icc, onJ cO II uITed P'tUlU1U~ WIkI

1"0 I 'r rc 'pi 'Ill
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2. For restitution damages for the cost of all Zyprexa prescriptions paid by the

3. For civil pcnalties of $5,000 per violation of the Unfair Trade Practices

Aet;

4. For costs, intercst and actual anomeys' fees; and

5. For all othcr rclief deemed just by the court.

Rcspectfully SUBMITTED and DATED this ~rday of February, 2006

FELDMA ORLA SKY & A DER
Counsel/or PlainrijJs

BY ~
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GARRET 0 & TEELE
Matthew L. Garretson
Joseph . teele
Counsel/or PlainrijJs

RJCHARD 0 ,PATRJCK, WE TBROOK
& BRJCKMA . LLC

II. Blair Ilahn
Counsel/or PlainrijJs
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