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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
VS,

ELI LILLY AND COMPANY,

Defendant. Case No. 3AN-06-5630 ClI

ORDER DENYING ELI LILLY AND COMPANY’S MOTION TO STAY
UNSEALING OF RECORDS
On June 13, 2008, the Court issued an Order Granting Bloomberg’s Motion to

Unseal Records. Court staff telephonically notified the parties’ counsel that the order
was available in chambers. Counsel for the parties obtained copies of the order that
afternoon. On June 16, 2008, Lilly moved to stay unsealing of records until Lilly filed a
motion to reconsider and the Court ruled on that motion to reconsider. Lilly moved for
expedited consideration of the motion to stay.

The Court granted expedited consideration of Lilly’s motion to stay and requested
a response from Bloomberg. The Court instructed court staff to delay unsealing
records. On June 17, 2008, Bloomberg opposed Lilly’s motion.

The Court has delayed unsealing the records for five days. Lilly has not moved
to reconsider. The Court will not stay unsealing the records. The records now are
available for public access.

DATED at Anchorage, Alaska, this 18th day of June 2008.

M. Fuwdre

MARK RINDNER
Superior Court Judge

I certify that on June 18, 2008 a copy was mailed to:

Eric Sapdeys, Brewster Jamieson, Jon Dawson
EMZ?L, low Lot
Administrative AsSistant
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Davis Wright Tremaine LLP
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Jon S. Dawson 2 =
Davis Wright Tremaine LLP \ i
701 W. 8th Avenue, Suite 800 1 \ o sy
Anchorage, Alaska 99501-3468 \ 2
(907) 257-5300. telephone A Z
(907) 257-5399, facsimile N =
jondawson@dwt.com \ e

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg New

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
VS.
ELI LILLY AND COMPANY,

Defendant. Case No. 3AN-06-05630 CI

OPPOSITION TO ELI LILLY’S MOTION TO STAY UNSEALING OF
RECORDS PENDING FILING OF MOTION FOR RECONSIDERATION

On June 13, 2008, this Court issued a carefully crafted 26 page order granting
Bloomberg, LLC’s motion to unseal various documents in the above-captioned matter.
Eli Lilly & Company has already had two opportunities to oppose the unsealing of those
documents (their Opposition filed March 20, 2008, and their Supplemental Opposition

filed April 25, 2008). Eli Lilly now requests that the Court stay its order unsealing
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documents so Eli Lilly can file yet a third round of briefing in the form of a motion for
reconsideration. There can be little doubt that Eli Lilly’s motive is to delay the inevitable
release of judicial documents in the hope that time will erode the news value and public
importance of this information. However, this Court is not charged with the task of
helping Eli Lilly deal with its public relations problems. The motion for stay should be
denied for the reason that Eli Lilly has had more than adequate opportunity to brief its
position, and a motion for reconsideration is inappropriate and futile under Alaska R. Civ.
P. 77(k).

In opposing Bloomberg’s motion, Eli Lilly offered only conclusory assertions that
it would be put at a competitive disadvantage. Those assertions were based in large part
on an affidavit filed in another case that did not even relate to the particular documents at
issue in Bloomberg’s motion. In short, Eli Lilly failed to show specific facts of harm so
as to overcome the public’s right of access. This Court agreed. In its Order Granting
Bloomberg’s Motion to Unseal Records, the Court repeatedly noted that Eli Lilly rested
its opposition upon conclusory statements of harm, or relied upon affidavits that failed to
address the specific documents that Bloomberg sought to unseal. See Order Granting
Bloomberg’s Motion to Unseal Records at p.13 (“Lilly supports these claims through
conclusory statements lacking factual support™); p. 14 (“the conclusory statement that . . .
‘competitors could use this information to Lilly’s competitive disadvantage’ with no

supporting facts or affidavits is inadequate to show good cause”); p-16 (“Lilly has failed

OPPOSITION TO MOTION FOR STAY 2

State of Alaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
DWT 11321121v2 3970124000020
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to show how disclosure of Plaintiff’s Ex. No. 10106 will harm Lilly”); p.18 (“[t]he
Hoffman declaration does not discuss the Neosges deposition . . . [and] Lilly fails to
illustrate, with any specificity, how Lilly competitors would use this information to harm
Lilly™); p. 18 (“Lilly does not indicate the nature of alleged trade secrets or confidential
business information and merely makes a conclusory statement that the information, if
released, could be used by Lilly competitors to Lilly’s disadvantage . . .”); p. 19 (“Lilly’s
reliance on general conclusory declarations which do not discuss the pleadings at issue is
inadequate to show good cause”); p. 20 (“Lilly claims that the FDA must assert the
documents confidentiality . . . [but] Lilly presents no law in support of this claim™); p. 25
(“Lilly cites the Hoffman declaration’s general discussion regarding competitive
intelligence . . . [but] Lilly fails to present facts that support its contention that disclosure
of these call notes will cause harm™); p. 26 (“Lilly offers no basis beyond general
reference to the Franson declaration for why these communications must remain
confidential™).

Eli Lilly now argues that, unless a stay of this Court’s Order is granted, “Lilly will
have lost forever its chance to convince this Court that certain of the documents should
remain under seal.” Affidavit of Brewster H. Jamieson Re Expedited Consideration of
Motion to Stay at para. 3. Eli Lilly has already had two chances to convince this Court
that the documents at issue should remain under seal, and a motion for reconsideration

cannot be used to obtain a third bite at the apple. Motions for reconsideration are granted

OPPOSITION TO MOTION FOR STAY 3

State of Alaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
DWT 11321121v2 3970124-000020
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1| only where the court has «overlooked, misapplied, or failed to consider” a material fact,

2| controlling law, or material question in the case. Alaska R. Civ. P. 77(k). Motions for

reconsideration cannot “be used as a means to seek an extension of time for the

presentation of additional evidence on the merits of the claim.” Neal & Co. v. Ass’n of

6| Village Housing, 895 P.2d 497, 506 (Alaska 1995). Inasmuch as Eli Lilly has twice

7| failed to make the requisite factual showing necessary to establish good cause for keeping

the documents at issue under seal, it cannot now seek a stay of the Court’s Order so it can

attempt to cure its omissions by means of a motion for reconsideration. Motions for

11|l reconsideration are not a vehicle to supplement the record with facts that, if they exist,

12| should have been timely presented to the Court in briefing on the underlying motion. Id.
CONCLUSION

Eli Lilly has had two opportunities to convince this Court that the documents at

16| issue should remain under seal. Having failed to properly support its position in prior

17} briefing, Eli Lilly should not now be granted a stay of this Court’s Order to take a third

18 ; ‘
. 2 2 bite at the apple. There are no grounds for reconsideration, and this Court is not charged t
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e 554 i i i i i i i '
g z Z e 2 with dealing with courts not being the place to deal with the public relations problems of | \
w T e |
@ 9 ;ﬁ % L . . . g . ‘
;_:; £ =28 2 litigant and this Court should implement its Order vindicating the public’s right of access i\‘
B%°Es !
= 3252 22| tothe records of this case. |
LA |
: 3% 5 =P
- 1
24 I
i
L |

OPPOSITION TO MOTION FOR STAY 4

State of Alaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
DWT 11321121v2 3970124-000020

005507




[¥)

Fax: (907) 257-5399

21

701 West 8™ Avi

Anchorage, Alaska 9950

(907) 257-5300 -

22

Suite 800

23

Davis Wright Tremaine LLP
LAW OFFICES

24

25

DATED this 17th day of June, 2008.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg LLC

ﬂs. Dawson, ABA #8406022

By:

Certificate of Service:

1 certify that on June 17, 2008, and a true and correct
copy of the foregoing document was sent to the
following attorneys or parties of record by:

(,)Mail
() Facsimile and Mail
() Hand Delivery

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501

Brewster H. Jamieson, Esq.

Lane Powell LLC

301 W. Northem Lights Blvd., Ste.
301

Anchorage, AK 99503

Jwyea oo ook
Joyce Shepp:

OPPOSITION TO MOTION FOR STAY 5
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

TV ILERR
STATE OF ALASKA,
Plaintiff,
v.
Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
CERTIFICATE OF SERVICE
Defendant.

The undersigned certifies that on June 17, 2008, a copy of Defendant Eli Lilly and
Company’s Motion for Expedited Consideration and Motion to Stay Unsealing of Records was

served by hand on the following:

Eric T. Sanders, Esq.

Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, Alaska 99501-5911

LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

DATED this 17th day of June, 2008.

Wﬂ Jensdn

1 certify that on June 17, 2008, a copy of
the foregoing was served by hand on:

Eric T. Sanders, Esq.

Feldman Orlansky & Sanders
500 L. Street, Suite 400
Anchorage, Alaska 99501-5911

Jon S. Dawson,

Davis Wright Trcmmnc LLP

701 West Eighth Avenue, Suite 800
Anchorage, Alaska 99350

Cd
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301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
i Case No. 3AN-06-05630 CI
ELILILLY AND COMPANY.
Defendant. ORDER GRANTING

EXPEDITED CONSIDERATION

THIS COURT, having considered Lilly’s Motion for Expedited Consideration on

its Motion to Stay Unsealing of Records, all responses thereto, as well as applicable law:
IT IS HEREBY ORDERED that Lilly’s Motion for Expedited Consideration is

GRANTED. Any opposition to the underlying Motion to Stay Unsealing of Records shall be

filed and served no later than a.m./p.m., , 2008; and Lilly shall

provide a reply, if any, no later than a.m./p.m., , 2008. The Court

shall rule on the underlying Motion by June 17, 2008.

ORDERED this day of . 2008.

The Honorable Mark Rindner
Judge of the Superior Court

I certify that on Junc} ("WDO,ZB, a copy of

the foregoing was served by hand and facsimile on:

Jon S. Dawson, Esq.

Davis Wright Tremaine, LLP

701 West Eighth Avenue, Suite 800
Anq ge, Alaska 9950,

Sharon Kroes
009867.0038/164855.1
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff, Case No. 3AN-06-05630 CI

V. AFFIDAVIT OF
BREWSTER H. JAMIESON
RE EXPEDITED CONSIDERATION
OF MOTION TO STAY

ELI LILLY AND COMPANY,

Defendant.

STATE OF ALASKA
sS.
THIRD JUDICIAL DISTRICT

I. Brewster H. Jamieson, being first duly sworn, states as follows:

1. T am an attorney with Lane Powell LLC, counsel for Defendant Eli Lilly and
Company (“Lilly”), and have personal knowledge of the contents of this affidavit. This
affidavit is filed in support of Lilly’s Motion for Expedited Consideration of its Motion to Stay
Unsealing of Records.

2. On June 13, 2008, this Court issued its Order Granting Bloomberg’s Motion
to Unseal Records (“Order”). The undersigned understands that Bloomberg will seek to
immediately obtain the documents which the Order unseals. Lilly has filed herewith a
Motion to Stay Unsealing of Records which seeks to stay the unsealing and release of the
documents to Bloomberg until the Court has had the opportunity to consider and rule on
Lilly’s Motion for Reconsideration of the Order, which will be filed shortly. The Motion for

Reconsideration will ask the Court to continue to keep a discrete subset of the documents
under seal.

3. Lilly seeks expedited consideration of its Motion to Stay so that the Court

may consider the motion before the documents are released to Bloomberg. Under the usual
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

99503-2648

Anchorage, A

Telephone 907.277.9511 |

Facsimile 907.276.263 1

a

briefing schedule, Lilly is concerned that there will not be sufficient time for the parties to
fully address, and for this Court to rule on, the Motion for Stay and the Motion for
Reconsideration before Bloomberg obtains the documents. Once the documents are
unsealed and released, the Motion for Stay and Motion for Reconsideration will be moot,
and Lilly will have lost forever its chance to convince this Court that certain of the
documents should remain under seal.

4. For the reasons stated above, Lilly respectfully requests that the Court
consider the Motion to Stay on an expedited basis, and rule on the underlying Motion for
Stay by June 17, 2008.

5. The undersigned certifies that Bloomberg’s counsel of record was notified of
the Motion for Expedited Consideration by faxing and hand-delivering on this date the
Motion for Expedited Consideration, along with this Affidavit in Support and the proposed

Order, and the underlying Motion to Stay, Affidavit in Support and proposed Order.

e sl

Brewster H. Jam&éon

SUBSCRIBED ANQ\sw gzotms /J

Further affiant sayeth naught.

of June, 2008.

\, ‘\oTAR)-"'
= .
S e ;S and Torihe State of Alaska
/,} '."h,l;- RN § Ay commission expires: -2,
5 TR )
1 centify that on June /3008, e B
the foregoing was scr'{r?ﬁay facsxrzxcl(:payng hand on: "U ] H\\\\
Jon S. Dawson, Esq
Davis Wright Tr:mamc LLP
ighth Avenue, Suil
Anch laska 99501
%«%\J
Sharon Kroes
Affidavit of Brewster H. Jamieson
Re Expedited Consideration of Motion to Stay
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn
Page2 of 3
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e 907.276.2631

Telephone 907.277.9511

IN THE SUPERIOR COURT FOR THE STATE OF AL &y,
18
THIRD JUDICIAL DISTRICT AT ANCHORAGE “cgq 525 °§D

STATE OF ALASKA,
Plaintiff,

V.
Case No. 3AN-06-05630 CI

NY,
ELI LILLY AND COMPA MOTION FOR
EXPEDITED CONSIDERATION

Defendant.

COMES NOW defendant, Eli Lilly and Company (“Lilly”), by and through
counsel., and hereby moves, pursuant to Civil Rule 77(g), for expedited consideration of
Lilly’s Motion to Stay Unsealing of Records. Lilly respectfully requests that the court rule
on the underlying Motion to Stay no later than June 17, 2008. This motion is supported by
the attached affidavit of Brewster H. Jamieson.

DATED this 16th day of June, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice

and
LANE POWELL LLC
Attorneysfor Defendant

Brewster H. Jafieson, ASBA No, 8411122
Andrea E. Gir6lamo-Welp, ASBA No. 0241044

I certify that on Jmc&'ﬂ‘lws, a copy of
the foregoing was served by facsimile and hand on:

Jon S Dawson, Esq
Davyis Wright Tremaine, LLP

701 West Eighth Avenue, Suite 800
Anchg , Alaska 9950
Nt

Sharon Krocs
009867.0038/164852.1

005513




LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

INTHESUPHUORCOURTFORTHESTATEOFALASKA¢%é29E?
THIRD JUDICIAL DISTRICT AT ANCHOR@]; ‘/(/4,1 "‘”’i’ o)

2y, 44,
STATE OF ALASKA, /,, q,,w i
Plaintiff,
V.
Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
Defendant.

ELI LILLY AND COMPANY’S MOTION TO STAY
UNSEALING OF RECORDS

COMES NOW defendant Eli Lilly and Company (“Lilly”), by and through counsel
of record, and hereby moves the Court to stay the implementation of its June 13, 2008, Order
Granting Bloomberg’s Motion to Unseal Records (“Order”)—that is, to stay the unsealing of
any records which were there subject of the Order—until such time as the Court rules on
Lilly’s Motion for Reconsideration of the Order, which will be filed shortly.

The Motion for Reconsideration will ask the Court to reconsider the Order
regarding a specific and discrete subset of the sealed documents which are the subject of the
Order. That subset is still being identified by Lilly, and the Motion for Reconsideration will
be filed within the 10-day deadline imposed by the Civil Rules. However, it has become
apparent that Lilly must act before that 10-day deadline in order to prevent the documents
from being unsealed at this time, which would moot any motion for reconsideration, It is

Lilly’s understanding that Bloomberg will seek immediately to obtain all of the documents
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

ordered to be unsealed, including the discrete subset which the Motion for Reconsideration
will concern. Therefore, Lilly asks the Court to stay the unsealing of all of the documents
until briefing on that subset of the documents Lilly asserts should still be sealed is completed
and the Court has had the opportunity to rule on that Motion. The stay is necessary because
once the documents are unsealed, Lilly will have no further ability to protect its rights with
respect to the contested documents.

Moreover, this motion to stay is necessary because of unavoidable time
constraints. This office did not receive the Order until the late afternoon of Friday, June 13.
Affidavit of Brewster H. Jamieson. However, Mr. Jamieson, Lilly’s lead local counsel, was
out of town on that date and did not get a chance to review the Order and discuss it with Lilly
until today. /d. Mr. Jamieson is again scheduled to be out of town on Tuesday and
Wednesday of this week (June 17 and 18) attending a mediation in California. Id. As such,
Lilly could not have prepared its Motion for Reconsideration in time to file with this motion
for stay (although Lilly will file the Motion for Reconsideration by the deadline).

Further, Mr. Jamieson has contacted counsel for Bloomberg to discuss a possible
agreement for a stay pending its Motion for Reconsideration, but at the time this motion was
filed Bloomberg’s counsel had not definitively responded to Mr. Jamieson. Id. Staying this
matter will allow the parties the opportunity to discuss this matter between themselves to

possibly resolve this matter without the need for this Court’s involvement.

Eli Lilly and Company’s Motion to Stay Unsealing of Records
State of Alaska v. Eli Lilly and Company (Case Nu.g 3AN-06-05630 CI) Page 2 of 3
0
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

CONCLUSION
For the aforementioned reasons, Lilly requests that the Court stay the unsealing of
the records covered by the Order until such time as the Court rules on Lilly’s Motion for

Reconsideration.

DATED this 16th day of June, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice
d

an
LANE POWELL LLC

Andrea E. Girotamo-Welp, ASBA No. 0211044
1 certify that on June @8, a copy of

the foregoing was served by facsimile and hand on:

Jon S, Dawson, Esq.
Davis Wright Tremaine, LLP

701 West Eighth Avenu:‘juilc 800
Anchrage, Alaska 9951
g AN

Sharon Kroes
009867.0038/164856.1

Eli Lilly and Company’s Motion to Stay Unsealing of Recof
State of Alaska v. Eli Lilly and Company (Case No.g3AN-06-'(;‘;5630 CIn

Page 3 of 3
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
" Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY, Pl
Defendant. BREWSTER H. JAMIESON
RE: MOTION TO STAY
STATE OF ALASKA
SS.
THIRD JUDICIAL DISTRICT

I, Brewster H. Jamieson, being first duly sworn, states as follows:
1. I am an attorney with Lane Powell LLC, counsel for Defendant Eli Lilly and
Company (“Lilly”), and have personal knowledge of the contents of this affidavit. This
affidavit is filed in support of Lilly’s Motion for Stay.
2. My office received the June 13, 2008 Order Granting Bloomberg’s Motion to
Unseal Records late in the day on Friday, June 13, 2008. I was out of the office that day, out
of town for the balance of the weekend, and was not able to review the Order nor confer

with my client regarding the Order until today, Monday, June 16, 2008,

3. Iam leaving town again in the early morning tomorrow, Tuesday, June 17, to

attend a mediation in California and will not return to my office until Thursday morning,
June 19, 2008.

4. At this time, Lilly and its counsel are identifying a discrete subset of the

documents ordered to be unsealed, and intend to file a Motion for Reconsideration with

respect to those documents by the 10 day deadline for such Motions, on June 23, 2008.
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511

Facsimile 907.276.2631

5. 1 have been in contact with counsel for Bloomberg to procure a stipulation to
agree to stay the unsealing of any documents pursuant to the Order until this discrete subset
of contested documents are identified and the motion practice regarding them is complete.

As of this writing, T have not received any definitive response from Bloomberg’s counsel.

/ \

Brewster H. Jamy#son

/éﬁday of June, 2008.

Further affiant sayeth naught.

TO this

\

SUBSCRIBED AND SWQ
\\N‘

=)
:h certify that on Junc}[ﬂzﬁ_’ms. a copy of ’/
e foregoing was served by hand on: ?) .
4 7
21y Epi VS

A
NN

Jon S. Dawson, Esq.
Dayvis Wright Tremaine, LLP.

70 st Eighth Avenue, Suite 800
Anthomge, Alaska 9950&
N Ao

Sharon Kroes
009867.0038/164858.1

Affidavit of Brewster H. Jamieson re Motion to Stay
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) P:
age 2 of 2
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
g Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
Defendant. ORDER GRANTING
MOTION TO STAY
UNSEALING OF RECORDS

THIS COURT, having considered Lilly’s Motion to Stay Unsealing of Records, all

responses thereto, as well as applicable law:

IT IS HEREBY ORDERED that Lilly’s Motion to Stay Unsealing of Records is
GRANTED. The Court’s June 13, 2008, Order Granting Bloomberg’s Motion to Unseal
Records (*Order™) is stayed pending further order of this Court.

ORDERED this day of ,2008.

The Honorable Mark Rindner
Judge of the Superior Court

1 certify that on Jun:} & 2008, a copy of
the foregoing was served Ey hand and facsimile on:

Jon S. Dawson, Esq.

Davis Wright Tremaine, LLP

701 West Eighth Avenue, Suite 800
Andhdrage, Alaska 9950

1

Sharon Kroes
009867.0038/164857.1




Jon S. Dawson

Davis Wright Tremaine LLP

2 || 701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone

4 || (907)257-5399, facsimile

§ jondawson@dwt.com
= 5
S 6 || Attorneys for Bloomberg, LLC,
H d/b/a Bloomberg News
3 7
. IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
9
THIRD JUDICIAL DISTRICT AT ANCHORAGE
10
11 || STATE OF ALASKA, )
)
12 Plaintiff, )
)
. vs. )
14 )
5 ELILILLY AND COMPANY, )
)
16 Defendant. ) Case No. 3AN-06-05630 CL
)

ORDER GRANTING MOTION TO INTERVENE AND TO UNSEAL RECORDS

This Court having considered Bloomberg, LLC d/b/a Bloomberg News’
(“Bloomberg™) Motion to Intervene and to Unseal Records, the Memorandum in Support,
and all pleadings and papers filed in support of, and in opposition, to that motion;

NOW, THEREFORE, IT IS HEREBY ORDERED:

Davis Wright Tremaine LLp

i Bloomberg’s motion is Granted.




Davis Wright ’

2% Bloomberg is permitted to intervene in this matter for the purpose of
bringing a motion to unseal documents currently under seal in this action, and for the
purpose of asserting the public’s right of access to any document which any party may
hereafter attempt to place under seal.

8. All documents previously filed under seal in this matter shall be unsealed
and shall be made available to the public except as to those specific documents (if any),

or portions of documents, set forth below that the Court has expressly determined shall

remain under seal for the specific reasons indicated below:

4. Those provisions of the Protective Order dated July 30, 2007 which permit
the parties to file documents under seal are vacated. Henceforth, documents may not be
sealed or filed under seal except upon motion and hearing. A copy of any such motion
shall be served on Bloomberg, and Bloomberg shall have the right to respond to such
motion.

DATED this ___ day of , 2008

The Honorable Mark Rindner
Alaska Superior Court Judge

Order Granting Motion to Intervene and Unseal Records 2
State of AK v. Eli Lilly & Company, Case No. 3AN-06-5630 CI
ANC 171165v2 3970124-000020 ANC

00552




[N
1 Centificate of Service:
1 certify that on ) 11 (2008, and a true and correct
2 copy of the foregoing document was sent to the
following attomeys or parties of record by:
3 () Mail
() Facsimile and Mail
4 ( %) Hand Delivery
Eric T. Sanders, Esq.
5 Feldman Orlansky & Sanders
500 L Street, Suite 400
3 Anchorage, AK 99501
Brewster H. Jamicson, Esq.
7 Lane Powell LLC
301 W. Northern Lights Blvd., Ste. 301
4 Anchorage, AK 99503
X ) '
A ’ y,
| SRV TYANC 22 Ve < ATOW)
9 || JanetEastman B S
10
11
12
13
14
15
16
17
18
- 19
’é 20
E
21
=
%c 22
=z
2 23
z
T 24
25
Order Granting Motion to Intervene and Unseal Records 3
State of AK v. Eli Lilly & Company, Case No. 3AN-06-5630 C1
ANC 171165v2 3970124-000020 ANC




LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

3.20-08

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
4 Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
Defendant. ORDER

THIS COURT, having considered Bloomberg, LLC d/b/a Bloomberg News’
(“Bloomberg™) Motion to Intervene and to Unseal Records, Eli Lilly and Company’s
(“Lilly™) Opposition, any response thereto, as well as applicable law:

IT IS HEREBY ORDERED that Bloomberg’s Motion is DENIED. Lilly’s
documents filed under seal shall remain under seal and subject to the July 31, 2007 Protective
Order.

ORDERED this ____ day of March, 2008.

The Honorable Mark Rindner
Judge of the Superior Court

1 certify that on March 20, 2008, a copy
of the foregoing was served by hand on:

Eric T. Sanders, Esq

Feldman Orlansky & Sanders
500 L. Street, Suite 400
Anchorage, Alaska 99501-5911

Jon S. Dawson, Esq.
Davis Wright Tremaine, LLP
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NOTICE OF DEFICIENT FILING(S)

FROM: DATE: March 27, 2008
Alaska Court System CASE NO: 3AN-06-05630CI
rthouse g
e (CASE  State of Alaska vs. EliLilly & Co
Anchorage, AK 99501 CLERK; ECook
TO:
JON S DAWSON
[J Your documents are being returned to you.

701 W 8TH AVE SUITE 800
ANCHORAGE, AK 99501

The document(s) you submitted to the court is/are deficient. Please provide the following:

X Proposed order for your Motion to Extend Deadline for Reply Brief Pending Filing
of Eli Lilly’s Supplemental Brief that was filed on 03/26/08 as required by Civil Rule

TT

Deficiencies must be corrected within 20 calendar days from the date of this notice.

Nolice of Deficient Filing(s) - Anchora




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
VS.

ELI LILLY AND COMPANY,

Defendant. Case No. 3AN-06-5630 CI

ORDER GRANTING BLOOMBERG’S MOTION TO UNSEAL RECORDS

I INTRODUCTION

This case stems from Defendant Eli Lily and Company’s (“Lilly" or
“Defendant”) production, marketing, and distribution of the antipsychotic medicine
Zyprexa. Plaintiff State of Alaska (the “State” or “Plaintiff’) sued asserting claims of
strict products liability, fraud and misrepresentation, negligence, and violations of
Alaska’s Unfair Trade Practices and Consumer Protection Act (the “UTPA"). The
State sought medical expenses for recipients of the Alaska Medicaid Program
allegedly harmed by Zyprexa, restitution for the cost of Zyprexa prescriptions paid by
the State, and civil penalties for violation of the UTPA. Midway through trial, the
parties settled all claims. The matter now comes before the Court on Bloomberg,
LLC, d/b/a Bloomberg News’s (“Bloomberg”’) motion to intervene and unseal
confidentially filed documents.

1I. BACKGROUND

On July 30, 2007, pursuant to Alaska Rule of Civil Procedure 26(c)(7) (“Rule
26(c)(7)"), the Court entered a protective order “[tJo expedite the flow of discovery
material, facilitate the prompt resolution of disputes over confidentiality, adequately
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protect confidential material, and ensure that protection is afforded only to material

so entitled” (the “protective order’).!  The protective order extended to all
“information that the producing party in good faith believe[d was] properly protected
under [Rule] 26(c)(7); under any Federal or state statutes, regulations or court rules;
or under Federal or state constitutions.” The protective order provided that any
confidential discovery materials filed with the Court were to be “kept under seal until
further order of the Court.”

Relying on the protective order, the parties filed under seal numerous
pleadings and exhibits, which Lilly claims contain confidential information,
specifically communications with the Food and Drug Administration (‘FDA”) and
deposition transcripts discussing trade secrets and other confidential business
information.*

On March 7, 2007, at the outset of trial, Bloomberg moved to intervene and
unseal documents filed under seal and to assert the public’s right of access to any
documents which any party may attempt to seal or file under seal.’ Bloomberg
argued that “[ulnder the First Amendment, the common law, and Alaska’s statutes
and rules, court records cannot be sealed absent specific findings that there is a
compelling interest that overcomes the right of public access to the records; that
sealing is necessary to preserve that interest; and that there are no less restrictive
alternatives to sealing.”® Bloomberg argued that pleadings and documents were
sealed without such findings and must be unsealed.” Bloomberg set forth twenty-
five pleadings filed under seal or filed with sealed attachments, which Bloomberg

' Protective Order, July 30, 2007.

21d. at 2.

°1d. at 12.

* Def. Eli Lilly and Company’s Opp'n Bloomberg, LLC D/B/A Bloomberg News' Mot.
Intervene and Unseal Records (“Lilly Opp’'n”) 2.

° Mot. Intervene and Unseal Records.

® Memo. Supp. Mot. Intervene and Unseal Records 1-2.

"1d. at2.
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argued the Court should release.® Bloomberg claimed that the protective order does
not meet the rigorous requirements for sealing judicial records and requested
records filed under seal be unsealed, and that the provisions of the Protective Order
that permitted the parties to file matters under seal be vacated.’

That same day, Lilly opposed release of the sealed records. Lilly claimed that
Bloomberg failed to distinguish between the legal standards applicable to protection
of dispositive pleadings and the protection of nondispositive pleadings.™  Lilly
asserted that a party seeking to protect documents filed with dispositive pleadings
must illustrate a “compelling reason” for keeping the documents sealed'’ but need
only show “good cause” for keeping documents attached to nondispositive pleadings
sealed.”” Lilly argued that harm would result from disclosure of confidential
information and outlined reasons why disclosure of a number of documents would
cause harm.” Lilly requested the Court postpone ruling on specific challenges to
the confidentiality of sealed documents until the trial concluded. ™

The Court deferred deciding the matter until conclusion of trial. On March 26,
2008, the parties settled. Following settlement, the Court allowed Lilly to
supplement its opposition to Bloomberg’s motion.

On April 25, 2008, Lilly supplemented its opposition and argued, specific to
the pleadings enumerated in Bloomberg’s motion, why the Court should keep those

8d. at 3-6.
°1d. at14.
“Lilly Opp'n 4.
11 |d

214 at8-9.
3 1d. at 6-10.
™ 1d. at 10.
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pleadings or certain documents attached to those pleadings sealed.”® In addition,

Lilly set forth a number of pleadings that Lilly did not contest unsealing.16

On May 2, 2008, Bloomberg replied arguing that Lilly's justification for
protecting sealed documents consisted “of nothing more than the conclusory,
unsupported assertion that disclosure will harm Eli Lilly's competitive position.”17
Bloomberg argued that Lilly failed to support its allegations of harm with evidence of
specific facts or concrete examples showing particular harm that outweighs
Bloomberg’s and the public’s right of access.'® Bloomberg undertook a pleading-by-
pleading analysis, applying the two standards outlined by Lilly, illustrating why Lilly
failed to justify keeping the records sealed.”® Further, Bloomberg asserted that, to
the extent legitimate reasons exist for protecting confidentially filed documents, Lilly
had not demonstrated that redaction would be inadequate to protect those
documents.?® Finally, Bloomberg argued that the Court should permit Bloomberg'’s
counsel to review any documents retained under seal, subject to counsel’s
agreement to abide by the terms of the protective order, because Bloomberg is
unfairly hampered in its ability to respond to Lilly's assertions that harm will result if
documents are unsealed.”’
1ll. DISCUSSION

Bloomberg seeks to access specific pleadings and attachments unilaterally
designated by the parties as “confidential” and filed under seal pursuant to a blanket
protective order, and Bloomberg seeks to vacate the protective order. Lilly opposes

' Def. Eli Lilly and Company’s Supplemental Resp. Bloomberg, LLC D/B/A
glogmberg News' Mot. Intervene and Unseal Records (“Lilly’'s Supplemental Resp.”)
-20.

16 Id

tl ot q
it %l-o:{r;t?czefg s Reply Supplemental Resp. Mot. Intervene and Unseal Records.

% |d. at 6-16, 18-20.

20 |d, at 21-22.
Vs at 22!
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unsealing a number these pleadings and attachments arguing that they contain
trade secrets and information that would competitively disadvantage Lilly.

A. Public Right to Access Court Records and Rule 26(c)
Protective Orders Under Alaska Law

Generally, Alaska court records are accessible to the public.22 However,
mechanisms exist for courts to maintain records under seal as confidential. Alaska
Rule of Civil Procedure 26(c) (‘Rule 26(c)") allows Alaska courts, with good cause,
to enter any protective order that “justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense.”” Protective

orders may mandate:

(1) that the disclosure or discovery not be had; (2) that the
disclosure or discovery may be had only on specified
terms and conditions, including a designation of the time
or place; (3) that the discovery may be had only by a
method of discovery other than that selected by the party
seeking discovery; (4) that certain matters not be inquired
into, or that the scope of the disclosure or discovery be
limited to certain matters; (5) that discovery be conducted
with no one present except persons designated by the
court; (6) that a deposition, after being sealed, be opened
only by order of the court; (7) that a trade secret or other
confidential _research, development, or commercial
information not be revealed or be revealed only in a
designated way; and (8) that the parties simultaneously
file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court.?*

Alaska courts have “broad discretion to determine the scope and extent of discovery

and to craft protective orders.”?®

fAiaska R. Admin. P. 37.5(d)(1).
zi DeNardo v. Bax, 147 P.3d 672, 677 (Alaska 2006) (quoting Rule 26(c)).
2 Alaska R. Civ. P. 26(c) (emphasis added).

DeNardo, 147 P.3d at 676 (Alaska 2006).

Alaska Court System
Page 5
State v. Eli Lilly
3AN-06-5630 CI

Order Granting Bloomberg’s Motion to Unseal Records

005529




In addition, pursuant to the Alaska Administrative Rules, Alaska courts may,
by order, limit access to public information in an individual case record by sealing or
making confidential the case file or individual records therein.?® Alaska courts may
limit public access if the court finds that a legitimate interest in confidentiality
outweighs the public interest in disclosure.”’

Pursuant to Rule 26(c)(7), the Court entered the protective order to expedite
the flow of discovery material, facilitate the prompt resolution of disputes over
confidentiality, adequately protect confidential material, and ensure that protection is
afforded only to material so entitled. The protective order required that any
documents designated as confidential and filed with the Court be maintained under
seal.

While Civil Rule 26(c) and the Alaska Administrative Rules contemplate a
court making specific findings before issuing a protective order or sealing records
from public access, “the unique character of the discovery process requires that the
trial court have substantial latitude to fashion protective orders.”®® It would severely
impeded the progress of discovery in complex litigation, if a court were required to
make specific findings on individual invocations of Rule 26(c). Thus, courts often
fashion blanket protective orders such as the one at issue. While blanket protective
orders are inherently subject to challenge and modification, as the party resisting
disclosure is not required to make a particularized showing of good cause with
respect to any individual document,”® parties unhindered ability to unilaterally

* Alaska R. Admin. P. 37.6(a).
77 Alaska R. Admin. P. 37.6(b) (such legitimate interest in confidentiality include, but
are npt limited to, risk of injury to individuals; individual privacy rights and interests;
gsropnetary _business information; the deliberative process; or public safety). '
s geatt‘lje Tlmlve's Co. vNRhinelhart, 467 U.S. 20, 36 (1984).

an Jose Mercury News, Inc. v. U.S. Dist. Court - N. Dist.
e ist., 187 F.3d 1096, 1103
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designate documents as confidential substantially facilitates the discovery process.
Such protective orders serve the vital function of securing the just, speedy, and
inexpensive determination of oomplex civil disputes by encouraging full disclosure of
all conceivably relevant evidence.™

Blanket protective orders are essential to court facilitation of discovery in
complex litigation. Thus, the Court will not vacate the protective order. However, to
satisfy Alaska's mandate that court records be accessible by the public, the
unilateral designation of documents filed in courts as confidential, even if pursuant to
a blanket protective order, without a finding of good cause or that a legitimate
interest in confidentiality outweighs the public interest in disclosure, must be
reviewed when the public seeks to unseal specific records.

Alaska law regarding Rule 26(c) protective orders is extremely limited. In
situations where an Alaska rule is similar to a Federal rule, as is the case with Rule
26(c),* the Alaska Supreme Court has repeatedly found federal authorities to be

% See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 529 F.Supp. 866, 879 n.18
gE D. Pa. 1981).
' See S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001); see also Bachner
v. Pearson, 479 P.2d 319, 323 (Alaska 1970) (“The importance of a thorough and
effective system of pretrial discovery in the resolution of civil matters cannot be
overemphasized.”).
32 Federal Rule of Civil Procedure 26(c) provides:

(1) In General. A party or any person from whom

discovery is sought may move for a protective order in the

court where the action is pending--or as an alternative on

matters relating to a deposition, in the court for the district

where the deposition will be taken. The motion must

include a certification that the movant has in good faith

conferred or attempted to confer with other affected

parties in an effort to resolve the dispute without court

action. The court may, for good cause, issue an order to

protect a party or person from _annoyance,

embarrassment, oppression, or undue burden or expense,

including one or more of the following:

(A) forbidding the disclosure or discovery;

Alaska Court System
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persuasive when interpreting the Alaska rule.® Further, the Alaska Supreme Court

has recognized that “the entire mechanism for pretrial discovery provided for in

Alaska's Rules of Civil Procedure has been taken from the system established in the

Federal Rules of Civil Procedure.”
On the issue of public access to records filed as confidential pursuant to a

Rule 26(c) protective order, the Court finds recent Ninth Circuit decisions particularly

informative.

(B) specifying terms, including time and place, for the

disclosure or discovery;

(C) prescribing a discovery method other than the one

selected by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting the

scope of disclosure or discovery to certain matters;

(E) designating the persons who may be present while the

discovery is conducted;

(F) requiring that a deposition be sealed and opened only

on court order;

(G)_requiring that a trade secret or other confidential

research, development, or commercial information not be

revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified

documents or information in sealed envelopes, to be
2 opened as the court directs. (emphasis added).

McNett v. Alyeska Pipeline Serv. Co., 856 P.2d 1165, 1168 (Alaska 1993) (citing
Fenner v. Bassett, 412 P.2d 318, 321 (Alaska 1966)).

Bachner, 479 P.2d at 323 (comparing Alaska Rules of Civil Procedure 26-37 with
Federal Rules of Civil Procedure 26-37 and noting that the following commentary
regarding the importance of discovery in federal courts applies equally to discovery
in Alas?(a courts, “[ijn the theory of the federal rule-makers, discovery, with all its
forms, is the make-o!'-break device of the whole system, for pleadings are required
to be only generally informative, and clarifying motions are neither encouraged nor
efficacious. Unless the discovery rules function sufficiently well, issues will often

come to trial or pretrial sprawling and unformed; and many litigants will reach the
courtroom ill-prepared.”).
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B. Ninth Circuit Decisions Regarding Public Access to Court
Records Filed Confidential Pursuant to a Protective Order.

While federal courts do not recognize that the First Amendment bestows on
the public a right to access court records,® the U. S. Supreme Court has recognized
a federal common law right “to inspect and copy public records and documents,”®
and “[flederal appellate courts have uniformly concluded that this common law right
extends to both criminal and civil cases.” However, “[tlhe federal common law
right of access is not absolute, and is not entitled to the same level of protection
accorded a constitutional right”® “Thus, although the common law right creates a
strong presumption in favor of access, [as does Alaska law,] the presumption can be
over come by sufficiently important countervailing interests.”® In determine whether
to limit public access to court records, Ninth Circuit courts consider all relevant
factors, including:

“the public interest in understanding the judicial process
and whether disclosure of the material could result in
improper use of the material for scandalous or libelous
purposes or infringement upon trade secrets . . . . After
taking all relevant factors into consideration, the district
court must base its decision on a compelling reason and
articulate the factual basis for its ruling, without relying on
hypothesis or conjecture.”®

85 See. e.q., San Jose Mercury News, 187 F.3d at 1102 (deferring deciding whether
the First Amendment also bestows on the public a prejudgment right of access to
civil court records.).

% Nixon v. Warner Commc'n, 435 U.S. 589, 597 (1978).
378 San Jose Mercury News, 187 F.3d at 1102.

39E
“0 Foltz v. State Farm Mut. Auto. Ins. Co., 331 P.3d 1122, 1135 (Sth Cir. 2003)

uoting Hagestad v. Tragesser, ; :
(ac({j ded)!.; stad v. Tragesser, 49 F.3d 1430, 1434 (9th Cir. 1995)) (emphasis
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The Ninth Circuit has carved out an exception to this presumption for material
filed under seal pursuant to a valid protective order. * ‘W]hen a party attaches a
sealed discovery document to a nondispositive motion, the usual presumption of the
public’s right of access is rebutted.’ 1 The Ninth Circuit has reasoned that “ ‘[wjhen
a court grants a protective order for information produced during discovery, it
already has determined that ‘good cause’ exists to protect this information from
being disclosed to the public by balancing the needs for discovery against the need
for confidentiality.” ™*> “The application of a strong presumption of access to sealed
records, not directly relevant to the merits of the case, would eviscerate the ‘broad
power of the district court to fashion protective orders.” " “In short, ‘good cause’
suffices to warrant preserving the secrecy of sealed discovery material attached to
nondispositive motions.”*

The Ninth Circuit limited this exception to nondispositive motions and
expressly distinguished between nondispositive motions and dispositive motions.
The court noted that while “the public has less of a need for access to court records
attached only to nondispositive motions because those documents are often
‘unrelated, or only tangentially related, to the underlying cause of action,”*® “[tlhe
strong presumption of access to judicial records applies fully to dispositive
pleadings, including motions for summary judgment and related attachments [filed
pursuant to a Rule 26(c) protective order] . . . because the resolution of a dispute on
the merits, whether by trial or summary judgment, is at the heart of the interest in

“! Id. at 1135 (quoting Phillips v. General Motors Corp., 307 F.3d 1206, 1213 (Sth
Cir. 2002)).

“2 |d. (quoting Phillips, 307 F.3d at 1213).

43 n
Kamakana v. City and County of Honolulu, 447 F.3d 1172, 1180 (quoting Philli
307 F.3d at 1213). (quoting Phillips,

“ Foltz, 331 F.3d at 1135.
“ Kamakana, 447 F.3d at 1179 (quoting Phillips, 307 F.3d at 121 3).
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ensuring the ‘public’s understanding of the judicial process and of significant public

events.’ "
Adopting these standards, the Court will undertake a pleading-by-pleading
review of the records Bloomberg requests the Court unseal.

C. Nondispositive Pleadings

Bloomberg requests the Court unseal twenty-three nondispositive pleadings,
which allegedly contain confidential information. Lilly objects to unsealing a number
of these documents. Lilly claims that “good cause” exists for maintaining these
documents under seal because the information contained in the documents
constitutes trade secrets and disclosure would create a competitive disadvantage to
Lilly.

A party asserting “‘good cause” bears the burden, for each particular
document it seeks to protect, of demonstrating that ‘(1) the material in question is a
trade secret or other confidential information within the scope of Rule 26(c), and (2)

' "7 Courts have found

disclosure would cause an identifiable, significant harm.
“good cause” where a party shows that disclosure of information puts the party at a
competitive disadvantage.”® A party requesting a protective order must provide “
‘specific demonstrations of fact, supported where possible by affidavits and concrete

examples, rather than broad, conclusory allegations of potential harm.’ "

“Any
such order [ ] requires that the court's determination ‘identify and discuss the factors

it considered in its ‘good cause’ examination.’ =

4 |d. at 1179 (quoting Valley Broadcasting Co. v. U.S. Dist. Ct., 798 F.2d 1289,1294
{gth Cir. 1986))

7 Foltz, 331 F.3d at 1131 (quoting in parenthetical Deford v. Schmid Prods. Co., 120
F.R.D 648, 653 (D. MD. 1987)).
48 Zenith Radio, 529 F.Supp. at 890.

‘;z ::doltz. 331 F.3d at 1130 (quoting in parenthetical Deford, 120 F.R.D at 653).
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To determine if “good cause’ exists to seal nondispositive pleadings, the
Court has conducted an in camera review of all pleadings Bloomberg requests the
Court release. The following is the Court's analysis of these pleadings labeled
according to the court system’s docket and the parties’ briefing.

1. 02/29/2008 Notice of Filing Under Seal; Attorney: Jamieson,

Brewster H.

This docket entry corresponds to Lilly's Motion to Seal Exhibits to Eli Lilly and
Company's Petition for Review. Since Lilly withdrew the petition for review,
Bloomberg stipulates that this docket entry may remain sealed. The Court makes
no finding whether this pleading satisfies the good cause standard but maintains its
confidentiality under the protective order since no intervenenor seeks access to the
pleading.

2. 02/28/2008 Defendant Eli Lilly and Company’s Notice of
Filing Under Seal; Attorney; Jamieson, Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company’s Motion
Requesting Confidential Protections of Regulatory Communications Not Subject to
Public Disclosure. In this pleading, Lilly requested the Court protect from disclosure
Lily's 2007 FDA submissions, communications related to these FDA submissions,
and any references to these FDA submissions. Lilly requested that Courtroom View
Network not be allowed to record portions of the trial that would involve disclosure of
these submissions and communications. On the record, the Court denied this
motion and allowed Courtroom View Network to record the entire trial.

There are no confidential Lilly documents attached to this pleading, but Lilly
requests four exhibits, Plaintiffs Ex. Nos. 10105, 10106, 10107, and 10111, that are
discussed in the pleading stay confidential. Of these exhibits, only Plaintiff's Ex. No.
10106 is in the Court's possession. The Court discusses Plaintiffs Ex. No. 10106 in
Section 11.C.5, below. The Court is not in possession of the other three exhibits.
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While these exhibits may have been submitted for review, they were not submitted
with the pleading or any other pleading and were not admitted at trial. These
documents are not part of the court record. Thus, the Court will not order disclosure
of these documents. However, the Court will not maintain the confidentiality of the
subject pleading. The Court unseals Defendant Eli Lilly and Company's Motion
Requesting Confidential Protections of Regulatory Communications Not Subject to
Public Disclosure and attachments.

3. 02/25/2008 Notice of Filing Under Seal a Pleading Titled
«State of Alaska’s Request for Clarification of the Court’s
Order Excluding Evidence of the pefendant’s Profits, Net
Worth, and the Price of Zyprexa;” Attorney Sanders Eric T.

This docket entry corresponds to State of Alaska's Request for Clarification of
the Court's Order Excluding Evidence of the Defendant's Profits, Net Worth, and the
Price of Zyprexa. Lilly requests that Plaintiff's Ex. Nos. 4121 and 8262, attached to
the pleading, remain confidential. Lilly claims that Plaintiffs Ex. No. 4121 contains
market research and strategic marketing discussions that Lilly has attempted to
keep confidential and that competitors would use to Lilly's competitive disadvantage.
Lilly claims Plaintiffs Ex. No. 8262 is an email that reflects internal Lilly discussions
about its products and plans for further medical and regulatory development and that
permitting Lilly’s competitors to access this email could give them insight into Lilly’s
development plans for Zyprexa.

Lilly supports these claims through conclusory statements lacking factual
support. Plaintiffs Ex. 4121 is a strategy and implantation overview for marketing
Zyprexa to primary care physicians. This document was created August 2000. Lilly
has failed to illustrate how disclosing eight-year-old market research and projections
will create a competitive disadvantage. Plaintiff's Ex. 8262 is an email discussing a
November 23, 1999 meeting of Lilly's Executive Steering Committee for
Olanzaphine-associated Weight Changes and Hyperglycemia. Any information in
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these emails regarding weight changes and hyperglycemia possibly associated with

Zyprexa was extensively discussed at trial. Lilly fails to illustrate how this dated

document will create a competitive disadvantage or cause harm. The Court unseals
State of Alaska’s Request for Clarification of the Court's Order Excluding Evidence
of the Defendant's Profits, Net Worth, and the Price of Zyprexa and attachments.

4. 02/25/2008 Notice of Filing Under Seal a pleading titled
“Request for Clarification of the Court’s Order Excluding
Testimony Regarding Other Drugs Manufactured by
Defendant Eli Lilly and Company:” Attorney: Sanders Eric T.

This docket entry corresponds to Plaintiffs Request for Clarification of the
Court's Order Excluding Testimony or Argument Regarding Other Drugs
Manufactured by Defendant Eli Lilly and Company. Lilly requests that Plaintiff's Ex.
Nos. 8262 and 10052 and excerpts from the Sidney Taurel deposition (“Taurel
deposition”), which are attached to the pleading, be kept confidential. The Court has
already unsealed Plaintiff's Ex. No. 8262. Lilly argues that Plaintiff's Ex. No. 10052
contains a presentation to Lilly's Global Management Team, setting forth priorities
and business strategies, which is not publicly available and was not widely
disseminated within Lilly because competitors could use the information to Lilly's
competitive disadvantage. Lilly argues that the Taurel deposition references internal
Lilly discussions regarding both Zyprexa and Prozac, reflects internal Lilly planning,
and is not available to Lilly’s competitors. Lilly cites a declaration by Lilly Manager of
Global Competitive Intelligence Gerald Hoffman (the “Hoffman declaration”) in
support of its claim that information in the Taurel deposition could be used by Lilly's
competitors to Lilly's competitive disadvantage.

Plaintiff's Ex. No. 10052 is not attached to this pleading and from the short
description in Lilly’s brief the Court can not determine what exhibit Lilly refers to as
Plaintiffs Ex. No. 10052. Further, the conclusory statement that “[t]his document is
not publicly available and was not widely disseminated within the company because
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competitors could use this information to Lilly's competitive disadvantage” with no
supporting facts or affidavits is inadequate to show “good cause” for sealing a
document.

Lilly relies on the Hoffman declaration to support its assertion that the Taurel
deposition “could be used by Lilly's competitors to Lilly's competitive disadvantage.”
The Hoffman declaration does not discuss the Taurel deposition and only discuss
general principles of competitive intelligence and the importance of maintaining
secrecy. The excerpt from the Taurel deposition pertains to questions regarding
Lilly's loss of its Prozac patent — a topic extensively discussed at trial. Lilly has
failed to show that disclosure of the deposition excerpt will cause harm. The Court
unseals Plaintiff's Request for Clarification of the Court's Order Excluding Testimony
or Argument Regarding Other Drugs Manufactured by Defendant Eli Lilly and
Company and attachments.

5. 02/20/2008 Lilly’s Notice of: Reply re: Mtn Exclude Evidence
New York Times Articles, Filed Under Seal; Attorney:
Jamieson, Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company’s Reply in
Further Support of its Motion in Limine to Exclude Evidence Relating to New York
Times Articles. Lilly opposes disclosure of one attached exhibit. Lilly refers to this
exhibit as Plaintiff's Ex. No. 10106; however, as attached to the pleading, the exhibit
is labeled Exhibit B. The Court will refer to this document as Plaintiff's Ex. No.
10106. This document is a portion of Lilly’s 2007 regulatory response, submitted to
the FDA, to allegations in a December 17, 2006 New York Times article and
discusses results of a internet-based physician survey conduct by Harris Interactive
between February 2001 and August 2002 regarding Zyprexa side effects,
specifically hyperglycemia and diabetes. Lilly relies on a declaration by Lilly Vice
President of Global Regulatory Affairs Timothy Franson (the “Franson declaration”)
to support its argument that the submissions and communications contained in
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8. 02/19/2008 Notice of Filing Under Seal - Objection to the
State’s Motion in Limine to Exclude Evidence; Eli Lilly and

Company (Defendant)

This docket entry corresponds to Defendant Eli Lilly and Company’s Objection
to the State of Alaska’s Motions in Limine to Exclude Evidence Relating to Zyprexa's
Efficacy or Benefits of Zyprexa for (1) Indicated Uses, and (2) Non-Indicated or “Off-
Label” Uses, filed February 14, 2008. Lilly does not oppose unsealing this pleading
and attachments.

9. 02/20/2008 Plaintiff's Response to Defendant’s Motion in
Limine to Exclude References to Foreign Regulatory Action

This docket entry corresponds to Plaintiff's Response to Defendant's Motion
in Limine to Exclude Reference to Foreign Regulatory Action, filed February 14,
2008. Lilly does not oppose unsealing this pleading and attachments.

10. 02/14/2008 Plaintif’s Response to Defendant’s Motion in
Limine to Exclude Testimony and Call Notes of Non-Alaska
Based Sales Representatives

This docket entry corresponds to Plaintiffs Response to Defendant’'s Motion
in Limine to Exclude Testimony and Call Notes of Non-Alaska Based Sales
Representatives.  Lilly opposes unsealing two excerpts from the deposition
transcript of David Neosges (the “Neosges deposition”), attached to this pleading as
Exhibit A. Lilly argues that these excerpts contain discussion of confidential Lilly
documents, Lilly's training plans and policies for its sale force, and Lilly's computer
and communication systems. Lilly cites the Hoffman declaration in support of its
contention that “information pertaining to the training of Lilly's sales force is of
particular interest to Lilly's competitors, and Lilly would suffer competitive harm from
its disclosure.”
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The Hoffman declaration does not discuss the Neosges deposition. As noted
above, the Hoffman declaration merely discusses general principles of competitive
intelligence and the importance of maintaining secrecy. Lilly fails to illustrate, with
any specificity, how Lilly competitors would use this information to harm Lilly. Such
conclusory states are inadequate to show good cause for keeping the Neosges
deposition confidential. The Court unseals Plaintiffs Response to Defendant's
Motion in Limine to Exclude Testimony and Call Notes of Non-Alaska Based Sales
Representatives and attachments.

11. 02/14/2008 Plaintiffs Response to Defendant’s Motion in
Limine to Exclude Reference to Recent Regulatory
Communications and Developments

This docket entry corresponds to Plaintiffs Response to Defendant's Motion
to Exclude References to Recent Regulatory Communications and Developments.
Lilly does not oppose unsealing this pleading and attachments.

12. 02/11/2008 Notice of Filing Plaintiffs Objections to
Defendant’s Page/Line Counter Designations Under Seal

This docket entry corresponds to Plaintiffs Objections to Defendant's
Pagel/Line Counter Designations. The exhibits attached to these objections are
excerpts of deposition testimony by Lilly witnesses Charles Beasely Jr., M.D.; Alan
Breier, M.D.; John C. Lechleiter, Ph.D.; David Neosges; Sidney Taurel; Gary
Tollefson, M.D.; and Robin Wojcieszek. Lilly concedes that substantial portions of
these excerpts were played at trial, but nevertheless contends that the depositions
should remain under seal. Lilly contends that these deposition excerpts contain
“discussions of trade secrets, internal business documents, and other confidential
business information.” Lilly does not indicate the nature of alleged trade secrets or
confidential business information and merely makes a conclusory statement that the
“information, if released, could be used by Lilly competitors to Lilly's disadvantage in
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the market place.” Lilly does not present facts establishing that the information
includes trade secret or how Lilly's competitors will use this information to Lilly’s
disadvantage. Lilly cites the Hoffman and Franson declarations which do not
specifically address these depositions. Further, Lilly states that “it would be a waste
of judicial resources to . . . wade through each prior, obsolete round of designations
for each separate witness and analyze which lines of testimony were not played in
open court.”

Lilly inappropriately places the burden on the Court to undertake necessary
steps to show good cause for sealing these depositions. Lilly's reliance on general
conclusory declarations which do not discuss the pleadings at issue is inadequate to
show good cause for maintaining the confidentiality of these records. The Court
unseals Plaintiff's Objections to Defendant's Page/Line Counter Designations and
attachments.

13. 02/11/2008 Eli Lilly’s Notice of Filing Deposition
Designations Under Seal; Attorney Jamison, Brewster H.

This docket entry corresponds to Eli Lilly and Company's Deposition Counter-
Designations for Trial. Attached to this pleading are excerpts of deposition
testimony by Lilly witnesses Michael Bandick, Jack E. Jordan, Bruce Kinon, M.D.,
and Denice M. Torres. Lilly objects to unsealing these transcripts and references its
argument discussed in Section 1Il.C.12 for keeping these depositions confidential.
For reasons the Court discusses in Section 11l.C.12, the Court unseals Eli Lilly and
Company’s Deposition Counter-Designations for Trial and attachments.

14. 02/04/2008 Notice of Filing Counter-Designations and

Excerpts of Depositions under Seal; Brewster H. Jamison
(Attorney) on Behalf of Eli Lilly and Company

This document entry corresponds to Defendant Eli Lilly and Company's
Deposition Counter-Designations for Trial. Attached to this pleading are transcript
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excerpts from Lilly witnesses Beasely, Breier, Lechleiter, Noesges, Taurel,
Tollefson, and Wojcieszek. Lilly objects to unsealing these transcripts and
references its argument discussed in Section [11.C.12. For reasons discussed in
Section 1I.C.12, the Court unseals Defendant Eli Lilly and Company's Deposition
Counter-Designations for Trial and attachments.
15. 02/04/2008 Notice of Filing Motion in Limine to Exclude
Certain Testimony of the State’s Experts Under Seal;

Brewster H. Jamieson (Attorney) on Behalf of Eli Lilly and
Company

This docket entry corresponds to Defendant Eli Lilly and Company’s Motion in
Limine to Exclude Certain Testimony of the State’s Experts. Attached to the
pleading is a document bates numbered FDACDER 2154-2168. FDACDER 2154-
2168 is a review and evaluation of clinical data regarding the association of atypical
antipsychotics, including Zyprexa, with diabetes mellitus. The FDA produced this
document to Lilly in the Zyprexa multidistrict litigation pending before Judge Jack B.
Weinstein. Under the terms of the blanket protective order issued in the multidistrict
litigation, this document was labeled confidential.  Lilly argues that “[t]he
confidentiality rights to this document are held by FDA, and this Court should not
disclose it to the public without permitting FDA the opportunity to assert its
document's confidentiality.”

As evident in this order, not all documents produced pursuant to a blanket
protective order satisfy the requirements for sealing records. Lilly has failed to make
a good cause argument for keeping this document sealed. Instead, Lilly claims that
the FDA must assert the document's confidentiality. Lilly presents no law in support
of this claim. The FDA is not a party to this proceeding, and the Court will not rely
on hypothetical or conjectural harm to the FDA in determining whether to maintain
the confidentiality of this document. However, that being said, after reviewing the
document at issue, the Court can not conceive how disclosure of this document
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would harm the FDA. The Court unseals Defendant Eli Lilly and Company's Motion
in Limine to Exclude Certain Testimony of the State’s Experts and attachments.

16. 02/04/2008 Notice of Filing Motion in Limine to Exclude
Evidence Relating to New York times Articles Under Seal

This docket entry corresponds to Defendant Eli Lilly and Company's Motion in
Limine to Exclude Evidence Relating to New York Times Articles. Lilly does not
oppose unsealing this pleading and attachments.

417. 02/04/2008 Notice of Filing Plaintiffs Amended Trail

Deposition Designations Under Seal: Eric T. Sanders
(Attorney) on Behalf of State of Alaska (Plaintiff)

This docket entry corresponds to Plaintiff's Amended Trial Deposition
Designations. Attached to this pleading are deposition transcripts of Lilly witnesses
Bandick, Jordan, Kinon, and Torres. Lilly objects to unsealing these transcripts and
references its argument discussed in Section Ill.C.12. For reasons discussed in
Section 111.C.12, the Court unseals Plaintif’'s Amended Trial Deposition Designations
and attachments.

18. 1/28/2008 Notice of Filing Plaintif’s Objections to

Defendant’s Page/Line Designations and Exhibits Under

Seal; Eric T. Sanders (Attorney) on behalf of State of Alaska
(Plaintiff)

This docket entry corresponds to Plaintiffs Counter Designations to
Defendant's Deposition Designations for Trial. Attached to this pleading are
deposition transcripts of Lilly witnesses Beasley and Tollefson. Lilly objects to
unsealing these transcripts and references its argument discussed in Section
lI.C.12. For reasons discussed in Section [1l.C.12, the Court unseals Plaintiffs

Counter Designations to Defendant's Deposition Designations for Trial and
attachments.
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19. 1/28/2008 Notice of Filing Plaintiff's Objections to
Defendant’s Page/Line Designations and Exhibits Under
Seal; Eric T. Sanders (Attorney) on Behalf of State of Alaska
(Plaintiff)

This docket entry corresponds to Plaintiff's Objections to Defendant's
Page/Line Designations. Attached to this pleading are deposition transcripts of Lilly
witnesses Beasley and Tollefson. Lilly object to unsealing these transcripts and
references its argument discussed in Section I11.C.12. For reasons discussed in
Section 111.C.12, the Court unseals Plaintiff's Objections to Defendant's Page/Line
Designations for trial and attachments.

20. 01/25/2008 Notice of Filing Supplemental Page 77 Under
Seal; Eric T. Sanders (Attorney) on behalf of State of Alaska
(Plaintiff)

This docket entry corresponds to Supplemental Page 77 to Plaintiff's Trial
Deposition Designation. This supplemental page contains excerpts of the deposition
transcript of Lilly witness Bandick. Lilly object to unsealing these transcripts and

references its argument discussed in Section II.C.12. For reasons discussed in
Section 111.C.12, the Court unseals Supplemental Page 77 to Plaintiff's Trial
Deposition Designation and attachment.

21. 01/23/2008 Notice of Filing Deposition Designation Under

Seal; Brewster H. Jamison (Attorney) on behalf of Eli Lilly
and Company

This docket entry corresponds to Eli Lilly and Company’s Deposition
Designations for Trial, filed January 22, 2008. Attached to this pleading are
deposition transcripts of Lilly witnesses Beasley and Tollefson. Lilly objects to
unsealing these transcripts and references its argument discussed in Section
ll.C.12. For reasons discussed in Section 111.C.12, the Court unseals Defendant Eli
Lilly and Company’s Deposition Designations for Trail and attachments.

Alaska Court System

- Page 22
State v. Eli Lilly

3AN-06-5630 CI
Order Granting Bloomberg’s Motion to Unseal Records

005546




_

22. 01/22/2008 Notice of Filing Pleadings Under Seal; Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

This docket entry corresponds to Plaintiff's Trial Deposition Designations.
Attached to this pleading are deposition transcripts of Lilly witness Jerry Clewell,
Kenneth Kwong, M.D., Susan Schuler, Michelle Sharp, and Sidney Taurel. Lilly
notes that the State withdrew these witnesses between submitting this original
deposition designation and its final designation. Also attached are deposition
transcripts from Bandick, Beasely, Breier, Jordan, Kinon, Lechleither, Neosges,
Tollefson, Torres, and Wojcieszek. Lilly reasserts its argument discussed in Section
11.C.12 in objecting to unsealing this pleading. For reasons discussed in Section
111.C.12, the Court unseals Plaintiff's Trial Deposition Designations and attachments.

23. 12/20/2007 Notice of Filing Pleadings and Exhibits Under
Seal, Re: Defendant’s Motion to Compel Discovery; Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

This docket entry corresponds to Plaintiff's Response to Defendant's Motion
to Compel Discovery. Attached to this pleading is an excerpt from Plaintiff's Zyprexa
B:ackgrounder,51 confidentially filed around May 25, 2007, which includes block
quotations from a confidential Lilly document, Plaintiff's Ex. No. 3909. Lilly objects
to unsealing this pleading without first redacting content in the excerpt from
Plaintiffs Zyprexa Backgrounder regarding Plaintiff's Ex. No. 3909. Lilly says that
Plaintiffs Ex. No. 3909 is a draft letter to healthcare professionals which was not
available outside of the company nor widely disseminated within the company and

*' On or about May 25, 2008, the State filed, under seal, a pleading titled “Plaintiffs
Reply to Eli Lilly’s Response to Plaintiff's Motion Concerning Claims and Proofs” and
a pleading titled “Plaintiff's Zyprexa Backgrounder.” Due to error on behalf of Alaska
Cogrt System, these pleadings were not docketed or file stamped and copies of the
notices of filing under seal were not included in the case file. This error has been

remedied. The confidentiality of these pleadings has not been challen
4 ed
Court will not unseal these pleadings at this time. il
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argues that “Lilly would be at a severe competitive disadvantage if this document
wias] released because draft documents give competitors insight into Lilly’s clinical
analysis and thought process.” Lilly cites the Hoffman declaration in support.

Plaintiffs Ex. No. 3909 is not a draft letter to healthcare professionals. Itis a
May 2003 email from Alan Breier to Lilly's “Zyprexa leadership” answering “8 of the
most pointed questions” on the important issue of hyperglycemia. In the email
Breier writes “[p]lease feel free to forward as you deem appropriate.” Lilly has failed
to show good cause for keeping this document sealed. The Court unseals Plaintiff's
Response to Defendant’s Motion to Compel Discovery and attachments.

D. Dispositive Pleadings

Bloomberg requests the Court unseal two sealed nondispositive pleadings.
Lilly objects to unsealing these documents because the information contained in the
documents constitutes trade secrets and other confidential information and
disclosure would create a competitive disadvantage to Lilly.

A party seeking to seal dispositive pleadings bears the burden of overcoming
the strong presumption favoring public access. The party must articulate compelling
reasons, supported by specific factual findings, that outweigh the general history of
access and the public policies favoring disclosure.®> “In general, ‘compelling
reasons’ sufficient to outweigh the public’s interest in disclosure and justify sealing
court records exist when such ‘court files might have become a vehicle for improper
purposes,” such as the use of records to gratify private spite, promote public
scandal, circulate libelous statements, or release trade secrets.”® The 3rd Circuit as
“expressly recognized that courts may deny access to judicial records . . . where
they are sources of business information that might harm a litigant's competitive

%2 Kamakana, 447 P.3d at 1178.

% 1d. at 1179.
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standing,"54 Under this standard, a court “must weigh relevant factors, base its
decision on a compelling reason, and articulate the factual basis for its ruling without
relying on hypothesis or oonjecture.”55

To determine if “compelling reasons” exist for sealing dispositive pleadings,
the Court has conducted an in camera review of all documents Bloomberg requests
the Court release. The following is the Court's analysis of these pleadings labeled
according to the court system’s docket and the parties’ briefing.

4. 01/25/2008 Notice of Filing Supplemental Exhibits in

Opposition to Lilly’s Motion for Summary Judgment Under
Seal

This docket entry corresponds to Plaintiffs Notice of Filing Supplemental
Exhibits in Opposition to Lilly's Motion for Summary Judgment. Lilly objects to
unsealing Exhibit 12, which Lilly refers to as Plaintiff's Ex. Nos. 10098 and 10099.
Lilly says these exhibits are excerpts from Lilly sales representative “call notes,”
which are rough notes concerning sales representative discussions with physicians.
Lilly claims that “[clompetitors could use the call notes to approximate what
concerns Lilly's customers — doctors — share with Lilly about its products as well as
its competitor's products” and that “call notes could be used like market research,
costing Lilly the time, expense, and good will it has expended to compile this
information.” Lilly cites the Hoffman declaration’s general discussion regarding
competitive intelligence gather in the pharmaceutical industry.

Lilly fails to present facts that support its contention that disclosure of these
calls notes will cause harm. Lilly does not reference specific call notes that
constitute confidential market research or that would cause competitive
disadvantage. Further, the call notes, generated in 2002 and 2003, pertain to issues

% Regu_blic of Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 662 (3rd Cir.
1991) (internal quotations omitted). .

Pintos v. Pacific Creditors Ass'n, 504 F.3d 792, 802 (Sth Cir. 20 i
citations and quotation omitted). ( S L
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extensively discussed at trial. Lilly’s cursory, conclusory statements are inadequate
to support a finding that harm will result from disclosure of these five-year-old call
notes. The Court unseals these supplemental exhibits.

2. 01/08/2008 Notice of Filing Pleadings Under Seal; Attorney:
Orlansky, Susan C.

This docket entry corresponds to State of Alaska’s Opposition to Lilly’s Motion
for Summary Judgment. Lilly objects to unsealing excerpts of the Robin Wojcieszk
deposition attached to the pleading. Lilly states that the deposition excerpts “contain
references to confidential communications between Lilly and the FDA, as well as
internal communications with Lilly’s sales force.”

Regarding the communications between Lilly and the FDA, Lilly offers no
basis beyond general reference to the Franson declaration for why these
communications must remain confidential. The arguments advanced by Lilly to
prevent disclosure of the communications do not establish compelling reasons for
keeping the excerpts under seal. Furthermore, Lilly does not attempt to show why
harm to Lilly outweighs the public interest in disclosure. The Court unseals State of
Alaska’s Opposition to Lilly's Motion for Summary Judgment and attachments.

IV. Conclusion

Bloomberg’s motion to unseal records is granted according to the discussion
above.

DATED at Anchorage, Alaska, this 13th day of June 2008.

MARK RINDNER
Superior Court Judge

I certify that on June 13, 2008 a copy was mailed to:
Eric Sanders, Brgwster Jamieson, Jon Dawson
Administrative Assistant L\
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Jon S. Dawson

Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone
(907) 257-5399, facsimile

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg News

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA.,
Plaintiff,
Vs.
ELILILLY AND COMPANY,

Defendant.

)
)
)
)
)
)
;
) Case No. 3AN-06-05630 CI
)

BLOOMBERG'S REPLY TO SUPPLEMENTAL RESPONSE TO MOTION TO
INTERVENE AND TO UNSEAL RECORDS

Although Eli Lilly*s Supplemental Response purports to undertake a document-
by-document analysis of the individual documents under seal, the justification in each
case consists of nothing more than the conclusory, unsupported assertion that disclosure
will harm Eli Lilly’s competitive position. There is no evidence of specific facts or
concrete examples showing a particular harm, and there is certainly no showing that any

alleged harm outweighs Bloomberg’s and the public’s right of access. Eli Lilly has
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)7) 257-5309

Davis Wright Tremaine LLP

(907) 257-5300

therefore failed to meet the applicable burden for sealing any of the documents that were

sealed.
A. There is a Strong Presumption of Access to Documents Filed with the Court
Contrary to what Eli Lilly suggests, there is a strong presumption of access to
documents filed in this Court. This presumption derives from the First Amendment (See
Brown & Williamson Tobacco Corp. v. F.T.C., 710 F.2d 1165, 1176 (6" Cir. 1983)), the
common law (See Nixon v. Warner Communications, 435 U.S. 589 (1978), and Johnson
v. State. 40 P.2d 404, 405-406 (Alaska 2002)), and Alaska’s statutes (AS 40.25.120(a)
and Administrative Rule 37.5"). Although Eli Lilly cites two Second Circuit cases for the
proposition that “there is a strong presumption against the disclosure of documents
attached to non-dispositive motions,” neither of those cases stands for that proposition.
In Gambale v. Deutsche Bank AG, 377 F.3d 133 (2d Cir. 2004), the Second

Circuit held only that it was wrong for the court to disclose the amount of a settlement
agreement when that settlement agreement was not filed with the court:

That amount is set forth in settlement documents that were

entered into on a confidential basis between the parties and

are not themselves part of the court record. There is no

established presumption of access of which we have been

made aware with respect to the information contained in

them. R SEC v. Van Waeyenberghe, 990 F.2d 845, 849

(5th Cir.1993) (“Once a settlement is filed in district court, it

becomes a judicial record. The presumption in favor of the
public's common law right of access to court records therefore

Y

Eli Lilly states that documents filed under seal are not public records within the meaning of Administrative Rule
37.5. However, this Istrue only if dfycumen!s were properly sealed in the first place. Documents on file with the
court do not lose their status as public records when, as here, they were sealed without any showing whatsoever.

Reply to Supplemental Response to Motion to Interve

) ene And to Unseal -
State of AK v. Eli Lilly Company, Case No. 3AN-06-5630 CI Gt
DWT 31722783 3970124-000020
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1 applies to settlement agreements that are filed ?md submitted
to the district court for approval.” (citation omitted)). We
cannot and do not conclude that there can never bea
circumstance or a showing that would require such disclosur_e.
At the same time, however, there may well be valid reasons in
4 this and other cases terminated by settlement for maintaining
the amount of settlement in confidence when the settlement
itself was conditioned on confidentiality and when the

6 settlement documents were not filed with the court and were
not the basis for the court's adjudication.

(]

g| 377F.3dat143.

9 In S.E.C. v. TheStreet.Com, 273 F.3d 222, 229 (2d Cir. 2001), the Second Circuit
held only that where there has been reasonable reliance by a party or deponent on a valid
protective order, the court should not modify the protective order absent a showing of

13| improvidence in the granting of the order or other extraordinary circumstance. 273 F.3d
14| at229. However, a number of federal circuits have held that a blanket protective order
such as the one stipulated to by Eli Lilly and the State is not entitled to such deference.
As stated by the Ninth Circuit:

In the instant case, the district court entered a blanket
stipulated protectiye order pursuant to Rule 26(c). Such

% blanket orders are inherently subject to challenge and
E modification, as the party resisting disclosure generally has
: not ma.de a particularized showing of good cause with respect
< to any individual document. See Beckman, 966 F.2d at 476;
% - Public Citizen, 858 F.2d at 790.
2257
2 £< z: 23| SanJose Mercury News, Inc. v. U.S. Dist. Court-Northern Dist. (San Jose), 187 F.3d
= g
24| 1096, 1103 (9" Cir. 1999). And as stated by the Seventh Circuit in Citizens First
25

National Bank of Princeton v. Cincinnati Insurance Co., 178 F.3d 943 (7" Cir. 1999):

Reply to Supplemental Response to Motion t
0 Intervene And -
State of AK v, Eli Lilly Company, Case No. 3AN-06-5630 C1 Rl L G
DWT 3172278v3 3970124-000020
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1 The determination of good cause cannot be elided by
allowing the parties to seal whatever they want, for the{l the
interest in publicity will go unprotected unless Fhe mefila are
interested in the case and move to unseal. The judge is .the
primary representative of the public intere§t in the judicial

4 process and is duty-bound therefore to review any request to
seal the record (or part of it). See Arthur R. Miller,
“Confidentiality, Protective Orders, and Public Access to the

(]

6 Courts,”105 Harv. L. Rev. 427, 492 (1991). He may not‘ 1
rubber stamp a stipulation to seal the record. In re Krynicki,
7 983 F.2d 74 (7th Cir.1992) (chambers opinion).
$ 178 F.3d a 944-45.
9
Insofar as the Second Circuit cases can be read as establishing a presumption
10

11| against disclosure of documents filed with this Court, those cases should be emphatically

2| rejected by this Court as being inconsistent with the First Amendment, the common law,

13 5
and the statutes of the State of Alaska.
14
1 B. For Documents Attached to Non-Dispositive Motions. Good Cause Requires that
1 Eli Lilly Demonstrate Specific Facts and Provide Concrete Examples to Show
16 Harm on a Document-by-Document Basis.
17

Bloomberg agrees that for documents attached to non-dispositive motions, the
burden to be met by Eli Lilly is one of good cause. However, in order to demonstrate
good cause, Eli Lilly must come forward, on a document-by-document basis, with

specific facts and concrete examples to show the particular harm that will result if the

document is not sealed:

Davis Wright Tremaine LLP

A party asserting good cause bears the burden, for each

pamf:ular document it seeks to protect, of showing that

% specific prejudice or ham} will result if no protective order is
granted. /d. at 1210-11 (citing San Jose Mercury News, 187
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Davis Wright Tremaine LLP

F.3d at 1102); see also Beckman, 966 F.2d at 476 (“[B]road

allegations of harm, unsubstantiated by specific examples or

articulated reasoning, do not satisfy the Rule 26(c) test.™)

(quoting Cipollone v. Liggett Group, Inc., 785 F.?d 1108,

1121 (3d Cir.1986) (internal quotation marks omitted)):

Deford v. Schmid Prods. Co., 120 F.R.D. 648, 653‘

(D.Md.1987) (requiring party requesting a protective order to

provide “specific demonstrations of fact, supported where

possible by affidavits and concrete examples, rather than

broad, conclusory allegations of potential harm™).
Foltz v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1130-31 (9'h Cir. 2003). As
stated by the Washington Supreme Court: “Unsubstantiated allegations will not satisfy
the rule. The requesting party must support, where possible, its request by affidavits and
concrete examples.” Dreiling v. Jain, 93 P.3d 861, 871 (Wash. 2004). Accordingly,
before a document may be sealed, the Court must “articulate the factual basis for its
ruling, without relying on hypothesis or conjecture.” /d. at 1135.

Eli Lilly has submitted the Declaration of Gerald Hoffman (“Hoffman
Declaration”) in support of its opposition. The Hoffman Declaration was filed over two
years ago in a completely different proceeding than the instant case, and Eli Lilly’s
reliance on that declaration is disingenuous if not downright dishonest: although the
Hoffman Declaration makes reference to documents at issue in that different proceeding,

those documents are not identified in the Declaration, and there is no indication that they

are the same as the documents at issue in this motion. The court should therefore

disregard that affidavit in its entirety.

Reply to Supplemental Response to Motion t

0 Intervene =
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A document-by-document analysis of the documents that were attached to non-
dispositive motions shows that Eli Lilly has failed to come forward with specific facts or
concrete examples of a particularized harm—nhas failed, in short, to show good cause for
sealing any of those documents.

(e For Documents Attached to Non-Dispositive Motions. Eli Lilly Has Failed to
Demonstrate Specific Harm with Specific Facts and Concrete Examples.

1. 02/29/2008 Notice of Filing Under Seal: Attorney: Jamieson. Brewster H.

This docket entry is said to correspond to Eli Lilly’s Motion to Seal Exhibits to Eli
Lilly and Company’s Petition for Review. Inasmuch as the Petition for Review was
withdrawn, Bloomberg stipulates that this docket entry may remain sealed.

2! 02/28/208 Defendant Eli Lilly and Company’s Notice of Filing Under Seal:
Attorney: Jamison, Brewster H.

This docket entry is said to correspond to Eli Lilly’s Motion Requesting
Confidential Protection of Regulatory Communications Not Subject to Public
Disclosure. Eli Lily seeks to prevent the disclosure of the motion itself and Plaintiff’s
Ex. Nos. 10105, 10106, 10107, and 10111, which are said to consist of regulatory
responses to the FDA. Eli Lilly concedes that all other documents contained in this
docket entry should be unsealed.

The Motion Requesting Confidential Protection:

Eli Lilly makes no attempt to show how disclosure of the motion itself would

result in harm to Eli Lilly. The mere fact that it refers to Eli Lilly’s regulatory responses

Reply to Supplemental Response to Moti

on to Intervene And to -
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Davis Wright Tremaine LLP

to the FDA is certainly not enough to establish such harm. The motion must therefore be

unsealed.

Plaintiff's Ex. Nos. 10105. 10106, 10107. and 10111:

As support for its position, Eli Lilly has submitted an Affidavit of Timothy R.
Franson (“Franson Affidavit”) that was filed in connection with an earlier motion by Eli
Lilly. Although the Franson Affidavit appears to relate to various submittals by Eli Lilly
to the FDA. the Franson Affidavit does not in fact state that those submittals include the
four documents under seal. Even assuming the four documents are among those
submittals, Eli Lilly has failed to make the necessary document-by-document showing of
specific harm. According to Franson, “companies with products in competition with
Zyprexa and Symbyax could use this information to gain unfair insight to their benefit, as
well as to exploit this information to harm Lilly in the marketplace today.” Broad
allegations that competitors will gain “unfair insight,” and will “exploit this information
to harm Lilly” are not sufficient to meet Eli Lilly’s burden, because there is no indication
of the nature of the “unfair insight” that might be gained, and no showing of specific facts
or concrete examples of how this information would be exploited or the harm that would

result. See Foltz, 331 F.3d at 1122. The four documents in question must therefore be

unsealed.
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1 3. 02/25/2008 Notice of Filing Under Seal a pleading tit!ed “St_ate of Alaska’s
Request for Clarification of the Court’s Order Excluding Evidence of the

Defendant’s Profits. Net Worth, and the Price of Zyprexa:” Attorney:

Sanders. Eric T.

(]

w

4 Eli Lilly contends that the Request for Clarification and Plaintiff’s Ex. Nos. 4121
: and 8262 attached to that filing should remain under seal, but concedes that all other

i documents contained in this docket entry should be unsealed.

8 Plaintiff’s Ex. No. 4121:

9 Eli Lilly states that this document contains market research and strategic

10

marketing discussions. Eli Lilly alleges that disclosure of this document to its
competitors would “harm Lilly’s competitive edge.” However, that allegation is not

13| supported by an affidavit articulating specific facts or giving concrete examples of harm.
14| The broad and conclusory statement that disclosure will harm Eli Lilly’s competitive

position is simply insufficient to establish good cause.

16
Plaintiff’s Ex. No. 8262:
17
18 Eli Lilly states that this is an email that reflects Eli Lilly’s internal discussion

about its product and plans for further medical and regulatory development. Eli Lilly
alleges that disclosure of this email would give competitors “insight into Lilly’s

development plans for Zyprexa and other medications, allowing them to counter-detail

Davis Wright Tremaine LLP

Lilly products in the marketplace.” The broad allegation that Eli Lilly’s competitors will

“counter-detail Lilly products in the marketplace” is not supported by an affidavit laying

out specific facts or concrete examples of harm. It amounts to saying that Eli Lilly will
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(5]

w

w

lose its competitive edge, and broad allegations of that nature are insufficient to establish

good cause.

The Request for Clarification itself:

Eli Lilly contends that the Request for Clarification should remain under seal or be
redacted to remove references to the above-mentioned documents. However, Eli Lilly
makes no attempt to show how mere references to these documents would result in harm
to Eli Lilly. The request itself must therefore be unsealed without redaction.

4. 02/25/2008 Notice of Filing Under Seal a pleading titled “Request for

Clarification of the Court’s Order Excluding Testimony Regarding Other

Drugs manufactured by Defendant Eli Lilly and Company:” Attorney:
Sanders. Eric T.

Eli Lilly contends that the Request for Clarification, Plaintiff’s Ex. Nos. 8262 and
10052, and the Taurel deposition excerpt should remain under seal, but concedes that all
other documents contained in this docket entry should be unsealed.

Plaintiff’s Ex. No. 8262:

See discussion in C.3 above.

Plaintiff’s Ex. No. 10052:

Eli Lilly states that this document contains a presentation to Eli Lilly’s

management team, “setting forth priorities and business strategies.” According to Eli

Lilly, “competitors could use this information to Lilly’s competitive disadvantage.” This

conclusory assertion is not supported by an affidavit laying out specific facts or concrete

examples of harm. Because there is no showing of how competitors would use this
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5

information to Eli Lilly’s disadvantage, nor of the particular harm that would result, Eli
Lilly has failed to show good cause.

Taurel deposition excerpt:

According to Eli Lilly, this excerpt references internal Lilly discussions regarding
both Zyprexa and Prozac, reflects internal Lilly planning . . . [and] could be used by
Lilly’s competitors to Lilly’s competitive disadvantage.” Eli Lilly has not laid out facts
to show how the information would be used by Eli Lilly’s competitors to Eli Lilly’s
disadvantage, nor does it provide concrete examples of such harm. Although Eli Lilly
cites to the Hoffman Declaration, the Hoffman Declaration was prepared two years ago in
connection with a different proceeding, and there is no indication that the declaration
addresses any of the particular information contained in the excerpts. The excerpt should
therefore be unsealed.

The Request for Clarification itself:

Eli Lilly contends that the Request for Clarification should remain under seal or be
redacted to remove references to the above-mentioned documents and excerpt.

However, Eli Lilly makes no attempt to show how mere references to these materials

would result in harm to Eli Lilly. The request itself must therefore be unsealed without

redaction.

5. 22/20/2008 Lilly’s Notice of: Reply re: Mtn Exclude Evidence New York

imes Articles. Filed Under Seal: Attorney: Jamieson. Brewster H.

Eli Lilly contends that Plaintiff’s Ex. No. 10106 should remain under seal, but
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concedes that all other documents contained in this docket entry should be unsealed.
Plaintiff's Exhibit No. 10106 is discussed in Section C.2 above.

6. 02/20/2008 Reply: Motion in Limine Exclude Regulatory Communications

filed under seal: Attorney: Jamieson, Brewster H.

Eli Lilly concedes that all documents contained in this docket entry should be
unsealed.
i 02/20/2008 Eli Lilly and Company’s Notice of Filing its Reply in Further

Support of its Motion in Limine to Exclude Evidence Relating to New York
Times Articles Under Seal

Eli Lilly contends that Plaintiff’s Ex. No. 10106 should remain under seal, but
concedes that all other documents contained in this docket entry should be unsealed.
Bloomberg’s discussion of Plaintiff’s Exhibit No. 10106 is already set out at Section C.2

above.

8. 02/19/2008 Notice of Filing Under Seal — Objection to the State’s Motions
in Limine to Exclude Evidence: Eli Lilly and Company (Defendant)

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.

9. 02/20/2008 Plaintiff’s Response to Defendant’s Motion in Limine to

Exclude References to Foreign Regulatory Action

Eli Lilly concedes that all documents contained in this docket entry should be

unsealed.
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1 10.  02/14/2008 Plaintiff's Response to Defendant’s Motion in Limine to
Exclude Testimony and Call Notes of’ Non-Alaska Based Sales
Representatives

(]

Eli Lilly concedes that this motion in limine and the document attached to the
motion should be unsealed. However, Eli Lilly contends that the Noesdges deposition
6| excerpts attached to the motion should remain under seal. Those excerpts are said to
7| contain discussions of “confidential Lilly documents, Lilly’s training plans and policies

for its sales force, and Lilly’s computer and communications systems.” Eli Lilly’s only

:) justification for keeping the excerpts under seal is that “Information pertaining to the
11| training of Lilly’s sales force is of particular interest to Lily’s competitors, and Lilly
12 would suffer competitive harm from its disclosure.” This conclusory assertion is not
2 supported by an affidavit laying out specific facts showing how competitors would use
14

this training information to harm Eli Lilly, nor concrete examples of such harm.

16| Although Eli Lilly again cites to the Hoffman Declaration, that declaration from a

171 different proceeding says absolutely nothing about the training information or any of the
18 s 5 ? 2
. 2 other information said to be contained in the excerpts of deposition.
=T Tt S )
g - 1. 02/14/2008 Plaintiff’s Response to Defendant’s Motion in Limine to
E < Exclude References to Recent Regulatory Communications and
& 21 Developments
=
= .
z 22 Eli Lilly concedes that all documents contained in this docket entry should be
=l e
a s unsealed.
"o 24
25
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12.  02/11/2008 Notice of Filing Plaintiff’s Objections to Defendant’s
Page/Line Counter Designations Under Seal

Eli Lilly contends that excerpts of deposition testimony included with this filing
should remain under seal. The excerpts are said to contain “discussions of trade secrets,
internal business documents, and other confidential business information.” Eli Lilly does
not indicate the nature of alleged trade secrets or confidential business information, but
states that “[the] information, if released could be used by Lilly’s competitors to Lilly’s
disadvantage in the marketplace.” Eli Lilly does not lay out facts establishing that any of
the information is a trade secret or otherwise confidential. Eli Lilly certainly does not lay
out facts to show how the information would be used by Eli Lilly’s competitors to Eli
Lilly’s disadvantage, nor does it provide concrete examples of such harm. Although Eli
Lilly again cites to the Hoffman Declaration, there is no indication that the excerpts
concern any of the documents that were at issue in the proceeding for which that
declaration was prepared. The excerpts should therefore be unsealed with the objections.

Eli Lilly concedes that substantial portions of these excerpts were played at trial,
but nevertheless contends that the excerpts should remain under seal, because “it would
be a waste of judicial resource to . . . analyze which lines of testimony were not played in
open court.” The burden. though. is on Eli Lilly—and not this Court—to undertake
whatever steps are necessary to show good cause for sealing the excerpts. The fact that
much of this deposition testimony was played in court makes it even less likely that

disclosure of any of the remaining excerpts would result in harm to Elji Lilly. Although
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Eli Lilly may not want to undertake the exercise of showing what was played and what
was not played, that exercise is necessary to determine if good cause exists. Eli Lilly’s
failure to undertake that effort is a further reason why the excerpts should be unsealed.

13.  02/11/2008 Eli Lilly’s Notice of Filing Deposition Designations Under
Seal: Attorney Jamieson. Brewster H.

See discussion at Section C.12 above.

14.  02/04/2008 Notice of Filing Counter-Designations and Excerpts of
Depositions under Seal: Brewster H. Jamieson (Attorney) on Behalf of Eli

Lilly and Company

See discussion at Section C.12 above.

15.  02/04/2008 Notice of Filing Motion in Limine to Exclude Certain
Testimony of the State’s Experts Under Seal: Brewster H. Jamieson
(Attorney) on Behalf of Eli Lilly and Company

This docket entry is said to include a copy of document bates numbered
FDACDER 2154-2168, and excerpts from the Gueriguian deposition in which he
discusses that document. Eli Lilly states that the document was produced by the FDA
subject to a protective order in a different proceeding. However, that protective order is
not a part of this action between the State and Eli Lilly; the document was not filed in this
action subject to the protective order in that other proceeding; and Eli Lilly does not have
standing to assert the FDAs rights or the possibility of harm to the FDA. It is incumbent
upon Eli Lilly to show specific harm to Eli Lilly, not hypothetical or conjectural harm to

the FDA. All of the documents in this docket entry must therefore be unsealed.
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Motion in Limine to Exclude Evidence

16.  02/04/2008 Notice of Filing
lating to New York Times Articles Under Seal

Relating to New Yorx LIRS S5mms =

Eli Lilly concedes that all documents contained in this docket entry should be
unsealed.

17.  02/04/2008 Notice of Filing Plaintiff's Amended Trial Deposition
Designations Under Seal: Eric T. Sanders (attorney) on behalf of State of

Alaska (Plaintiff

See discussion in Section C.12 above.

18.  1/28/2008 Notice of Filing Plaintiff’s Objections to Defendant’s Page/Line
Designations and Exhibits Under Seal: Eric T. Sanders (Attorney) on behalf
of State of Alaska (Plaintiff)

See discussion in Section C.12 above.
19.  1/28/2008 Notice of Filing Plaintiff’s Counter Designations to Defendant’s
Deposition Designations and Exhibits Under Seal: Eric T. Sanders

(Attorney) on behalf of State of Alaska (Plaintiff)

See discussion in Section C.12 above.

20.  01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly’s
Motion for Summary Judgment Under Seal

See discussion in Section D below regarding documents filed in connection with

dispositive motions.

21.  01/25/2008 Notice of Filing Supplemental Page 77 Under Seal: Eric T.

Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

See discussion in Section C.12 above.
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22.  01/23/2008 Notice of Filing Deposition Designations Under Seal: Brewster
H. Jamieson (Attorney) on Behalf of Eli Lilly and Company.

See discussion in Section C.12 above.

23.  01/22/2008 Notice of Filing Pleadings Under Seal: Eric T. Sanders

(Attorney) on behalf of State of Alaska (Plaintiff)

See discussion in Section C.12 above.

24.  01/08/2008 Notice of Filing Pleadings Under Seal: Attorney: Orlansky.

Susan C.

See discussion in Section D below regarding documents filed in connection with
dispositive motions.
25.  12/20/2007 Notice of Filing Pleading and Exhibits Under Seal. Re:

Defendant’s Motion to Compel Discovery; Eric T. Sanders (Attorney) on
behalf of State of Alaska (Plaintiff)

This filing is said to include excerpts from Eli Lilly’s “Zyprexa Backgrounder™
containing block quotations from Plaintiff’s Ex. No. 3909. Eli Lilly contends that the
excerpts should be redacted before being unsealed, but concedes that all other documents
contained in this docket entry should be unsealed without redaction.

Excerpts from Zyprexa Backgrounder:

Eli Lilly states that the excerpts include quotations taken from a draft letter to
healthcare professionals. Eli Lilly alleges that disclosure of the quotations would put
Lilly “at a severe competitive disadvantage . . . because draft documents give competitors
insight into Lilly’s clinical analysis and thought processes.” Again, the allegation is not
supported by affidavit, does not include specific facts to show how the quoted
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information would result in competitive disadvantage, and does not provide concrete
examples of harm. A broad allegation that Eli Lilly will be at a “severe competitive
disadvantage™ is no less broad, and no more efficacious, simply because the competitive
disadvantage is alleged to be severe. Because Eli Lilly has failed to demonstrate the

existence of good cause for keeping the excerpts under seal, they must be unsealed.

Ds For Documents Attached to Dispositive Motions. Eli Lilly Must Demonstrate
Compelling Reasons for Sealing the Documents.

Eli Lilly concedes that for documents filed with dispositive motions, it must
demonstrate “compelling reasons” for sealing the document.

Unless a particular court record is one “traditionally kept
secret,” [i.e.. grand jury transcripts and warrant materials in
the midst of a pre-indictment investigation] a “strong
presumption in favor of access” is the starting point. Foltz,
331 F.3d at 1135 (citing Hagestad v. Tragesser, 49 F.3d
1430, 1434 (9th Cir. 1995)). A party seeking to seal a judicial
record then bears the burden of overcoming this strong
presumption by meeting the “compelling reasons” standard.
Foltz, 331 F.3d at 1135. That is, the party must “articulate[ ]
compelling reasons supported by specific factual findings,”
id.(citing San Jose Mercury News, Inc. v. U.S. Dist. Ct., 187
F.3d 1096, 1102-03 (9th Cir.1999)), that outweigh the general
history of access and the public *1179 policies favoring
disclosure, such as the * ‘public interest in understanding the
judicial process.’ *Hagestad, 49 F.3d at 1434 (quoting EEOC
v. Erection Co., 900 F.2d 168, 170 (9th Cir.1990)). In turn,
the court must “conscientiously balance[ ] the competing
interests” of the public and the party who seeks to keep
certain judicial records secret. Foltz, 331 F.3d at 1135. After
considering these interests, if the court decides to seal certain
Judicial records, it must “base its decision on a compelling
reason and articulate the factual basis for its ruling, without
relying on hypothesis or conjecture.” Hagestad, 49 F.3d at
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1 1434 (citing Valley Broadcasting Co. v. US. Dist. Ct., 198
F.2d 1289, 1295 (9th Cir. 1986)) . . . The mere fact that the
production of records may lead to a litigant's embarrassment,
incrimination, or exposure to further litigation will not,
without more, compel the court to seal its records. Foltz, 331
4 F.3d at 1136.

(&)

w

3\ Kamakana v. City and County of. Honolulu, 447 F.3d 1172, 1178-79 (9" Cir. 2006).
This is an significantly higher burden than good cause: not only must a party
g| demonstrate specific harm favoring continued secrecy, but it must also show that this
9| harm overcomes the presumption of access by outweighing the “public interest in
understanding the judicial process.” Hagestad, 49 F.3d at 1434 (citation omitted). A
document-by-document analysis of the documents that were attached to dispositive
13| motions shows that Eli Lilly has clearly failed to meet this burden.

141 E. For Documents Attached to Dispositive Motions. Eli Lilly Has Failed to
~ Show Compelling Reasons for Sealing the Documents.

16 i 01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly’s
i Motion for Summary Judgment Under Seal
18 Eli Lilly contends that Plaintiff’s Ex. Nos. 10098 and 10099 should remain

19| under seal, and that references to the contents of these documents should be

redacted from the motion, but concedes that all other documents contained in this

docket entry should be unsealed.

23 Plaintiff’s Ex. Nos. 10098 and 10099:

Eli Lilly states that these documents are excerpted “call notes” from Eli
Lilly sales representatives. Eli Lilly contends that by using these notes

Reply to Supplemental Response to Moti
on to Intervene
State of AK v. Eli Lilly Company, Case No. 3AN-06-5630 CI ARl iactien &
DWT 3172278v3 3970124-000020

005568

T T T T




A

competitors could “approximate what concerns Lilly’s customers—doctors—share

(]

with Lilly about its products as well as its competitor’s products, . . . costing Lilly

the time. expense, and good will it has expended to compile this information.”™

: Even if the call notes are not available to the public, the doctors are under

6| no obligation to keep confidential the substance of those conversations reflected in

7| those call notes. Thus, there is nothing confidential about the information
contained in the call notes. Furthermore, although Eli Lilly alleges that release of

9

0 this information will result in various costs to Eli Lilly, there is no affidavit to

11| back up the allegation, and the broad allegation is insufficient in any event: there

12| s no reason to believe that such disclosure will cause Eli Lilly to incur expenses,

: and Eli Lilly has failed to articulate any facts to show that it will lose good will.

More importantly, there is certainly no showing whatsoever that these purported
16| concerns outweigh the competing interests of Bloomberg and the public at large to

have access to judicial records. In short, Eli Lilly has failed to demonstrate the

18
existence of compelling reasons to seal the documents.
19
30 2. 01/08/2008 Notice of Filing Pleadings Under Seal: Attorney: Orlansky.

Susan C.

Eli Lilly contends that excerpts of the Wojcieszek deposition attached to

53| the Opposition should remain under seal, but concedes that all other documents

24| contained in this docket entry should be unsealed.
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1| Excerpts of Wojcieszek deposition:

4 Eli Lilly states that the deposition excerpts “contain references to confidential

3 . . . .
communications between Lilly and the FDA, as well as internal communications with

4 . .

5 Lilly’s sales force.” With respect to references to communications between Eli Lilly and

6| the FDA, Eli Lilly offers no basis for maintaining the excerpts under seal beyond the

7| arguments offered in support of keeping the communications themselves under seal.

) However, Eli Lilly does not make any showing that mere references to such

9

0 communications will result in harm.

1 Furthermore, the arguments advanced by Eli Lilly to prevent disclosure of the

12| communications themselves do not establish compelling reasons for keeping the excerpts
. under seal. Although the Franson Affidavit states that “companies with products in

14

i% competition with Zyprexa and Symbyax could use this information to gain unfair insight
16| to their benefit, as well as to exploit this information to harm Lilly in the marketplace
today,” there is no indication of the nature of the “unfair insight” that might be gained,

and no showing of specific facts or concrete examples of how this information would be

nue
§7-5399
=

2

30 exploited or the harm that would result. See Foltz, 331 F.3d at 1122. More importantly,

t Tremaine LLP

2 there is absolutely no showing that any alleged harm outweighs Bloomberg’s and the

public’s competing rights to access.

Davis Wri

With : S . ey
respect to the references to internal communications with Eli Lilly’s sales

5 force, Eli Lilly offers no reason to keep such references under seal beyond the
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unsupported and conclusory assertion that such information “could easily be used to

(%]

Lilly’s commercial disadvantage.” Yet again, Eli Lilly cites to the Hoffman Declaration
that was prepared in connection with a different proceeding, but that declaration does not
even refer to such information. The declaration certainly does not articulate or give

6l concrete examples of any specific harm that would result from the disclosure of this

7\ information. Furthermore, Eli Lilly has not even attempted to show that any alleged
8 . . .
harm outweighs Bloomberg’s and the public’s competing rights to access.
9
0 In short, Eli Lilly falls far short of demonstrating compelling reasons to keep the

11| excerpts under seal. The excerpts must therefore be unsealed.

12| F.  EliLilly Has Failed to Demonstrate that Any Legitimate Objections to Disclosure ‘
13 Cannot Be Met Through Redaction.
14

To the extent that there are legitimate objections to disclosure of documents filed

TTi v n . .l r——

with this Court—and Eli Lilly has demonstrated none—Eli Lilly has not demonstrated

16 FL
i that it would not be adequately protected through redaction. il

1 i
18 Courts have an obligation to consider all reasonable

- 2 alternatives to foreclosing the constitutional right of access.

; 29 Redaction constitutes a time-tested means of minimizing any

H 8 a8 xntru§ion on that right . . . [T]he First Amendment requires

: consideration of the feasibility of redaction on a document-

= 21 by-document basis, and the court’s blanket characterization

2 i falls well short of this mark.

5 2

é :: 2 In re Providence Journal Co., Inc., 293 F.3d 1, 15 (1* Cir. 2002) (internal citations

=} 3
24| omitted). See also Dreiling, 93 P.3d at 871 (citing Foltz, 33 F.3d at 1 137) (“Entire
25

documents should not be protected where mere redaction of sensitive items will satisfy
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1| the need for secrecy”). None of the documents filed with the Court should remain sealed

2| without a showing that redaction is not a feasible alternative. Eli Lilly has made no such

3
showing.
4
| G. Bloomberg’s Counsel Should Be Permitted to Inspect Any Documents That the
’ Court is Inclined to Retain Under Seal.
6 . .
Section 6(a) of the Protective Order entered in this matter permits Confidential
7
g| Discovery materials to be disclosed to “any person designated by the Court in the interest

91 of justice, upon such terms as the Court may deem proper.” Insofar as this Court is
. inclined to retain any of the documents (or portions of documents) at issue under seal
based on the scant information provided by Eli Lilly, it should first permit counsel for
Bloomberg to review the documents at issue, subject to counsel’s agreement to abide by
14| the terms of the protective order. Otherwise, Bloomberg has no means for determining if
Eli Lilly has accurately described the documents in question, and Bloomberg is unfairly
hampered in its ability to respond fully to Eli Lilly’s unsupported assertions that harm
1| will result if the documents are unsealed.

In order for there to be a meaningful opportunity for objection to the sealing of
records, “At a minimum, potential objectors should have sufficient information to be able
to appreciate the damages which would result from free access to the proceeding and/or

records.” Dreiling, 93 P.3d at 869. As outlined above, Eli Lilly’s description of the

documents at issue is cursory at best, and does not provide Bloomberg with a meaningful
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opportunity to respond to Eli Lilly’s argument that the documents at issue contain trade

2| secret information or that Eli Lilly would be damaged by the release of that information.
3 s

As demonstrated in Sections A through F above, Eli Lilly has not shown the
4

requisite good cause or compelling reasons, as applicable, necessary to seal the Court’s

w

6l records. and the Court should simply order that the documents be unsealed due to Eli

71 Lilly’s failure to make the necessary showing to maintain those documents under seal.

8 . . . . .
However, if there are documents that the Court is inclined to keep off limits to the public,

9

- fairness requires that Bloomberg’s counsel be permitted to first inspect those documents,

111 and be given the opportunity to respond further to Eli Lilly’s arguments regarding the
need to maintain these documents under seal. Cf. Nattav. Zletz, 405 F.2d 99, 101 (7'h
Cir. 1968) (“Natta’s counsel may inspect the polyethylene documents [subject to] a

s district court clause specifically forbidding Natta’s counsel to make any disclosure to

16| Natta, its assignees, or any third parties.”).

17 CONCLUSION

8
E - Merely saying something does not make it so. Despite Eli Lilly’s oft-repeated
E 50 claim that disclosure of these various court filings will result in a competitive
é E2iE o disadvantage, Eli Lilly has failed to provide evidence of facts or concrete examples
%" Bg
T3 -52 2 i : :
%, g3% establishing the specific harm that will result, and it fails to demonstrate how any alleged
5 2793
2 S harm overrid ic’s ri > i

: rrides the public’s right to know. Bloomberg’s motion to unseal the documents

5 filed with the Court in the above-captioned matter should therefore be granted
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1 Dated this Z day of May, 2008.

[

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg, BEC)

3
d/b/a Bloomberg INews
4
=) By
6 on S. Dawson
Alaska Bar Assoc. # 8406022
7
8 Certificate of Service:
1 certify that on May & . 2008, and a true and correct
9 copy of the foregoing document was sent to the
following attorneys or parties of record by:
10
) Mail
11 () Facsimile and Mail
() Hand Delivery
12

5 Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
13 500 L Street, Suite 400
Anchorage, Alaska 99501

b Brewster H. Jamieson, Esq.
15 Lane Powell LLC

7 301 W. Northem Lights Blvd., Suite 301
it Anchorage, Alaska 99503

Jago Sheoaach-
17 Joyce Shepp:

18
s 319

Davis Wright Tremaine LLP
LAW OFFIC

Reply to Supplemental Response to Motion to Inf

tervi

State of AK v. Eli Lilly Company, Case No, 3AN-06-5630 CI e i 1o Unsed Resics 2
DWT 31722783 3970124-000020

005574




FELDMAN ORLANSKY
& SANDERS

500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501

TEL: 907.272.3538
FAx: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF AJ,ASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
Vs,
ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV
Defendant.

L D A A AN e

NON-OPPOSED MOTION TO WITHDRAW
PLAINTIFE’S OPPOSITION TO ELI LILLY AND COMPANY’S
MOTION TO STRIKE TESTIMONY OF R. DUANE HOPSON, M.D.

The Plaintiff’s Opposition to Eli Lilly and Company’s Motion to Strike Testimony
of R. Duane Hopson, M.D. filed on March 13, 2008, did not bear the signature of local

counsel as required by Alaska Civil Rule 81. Accordingly, the State of Alaska moves to

withdraw that pleading; Eli Lilly and Company agrees that this pleading should be

withdrawn.
DATED this 1st day of April, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff
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Eri¢ T. Sanders
AK Bar No. 7510085
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IN THE SUPERIOR COURT FOR THE STATE OF ALAS z 22
THIRD JUDICIAL DISTRICT AT ANCHORAGE g %g
&
STATE OF ALASKA,
Plaintiff,
v. Case No. 3AN-06-05630 CI
AND DEFENDANT ELI LILLY AND
ERLLLLY AND OO COMPANY’S SUPPLEMENTAL
RESPONSE TO BLOOMBERG, LLC D/B/A/
Defendant. BLOOMBERG NEWS’S MOTION TO
INTERVENE AND TO UNSEAL RECORDS

Bloomberg’s Motion to Intervene and to Unseal Records should be denied. Now
that this action has been settled, the Court should maintain the confidentiality of all
documents filed under seal that were not admitted into evidence during trial. Pursuant to the
April 7, 2008, Order of this Court, this supplemental response supersedes Lilly’s previous
response.

I. Introduction

“To expedite the flow of discovery material, facilitate the prompt resolution of
disputes over confidentiality, adequately protect confidential material, and ensure that
protection is afforded only to material so entitled,” this Court entered a Protective Order on
July 31, 2007, pursuant to Rule 26(c) of the Alaska Rules of Civil Procedure. By its terms,
this Order extended to all “information that the producing party in good faith believes is

properly protected under Alaska Rule of Civil Procedure 26(c)(7); under any Federal or state

! Exhibit A, Protective Order at 1.
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statutes, regulations or court rules; or under Federal or state constitutions.”” Relying upon
this Protective Order and the Court Administrative Rules 37.5 through 37.6, the parties filed
under seal numerous motions and exhibits containing confidential information, including
internal Lilly documents and confidential communications with the FDA. The parties also
filed several iterations of confidential deposition designations discussing trade secrets and
other confidential business information.

As Lilly’s document-by-document analysis4 demonstrates, this Court should
preserve the confidentiality of all remaining documents and information that were not
released to the public during trial, either in content or form. Under Court Administrative
Rule (*Admin.R.”) 37.7, all of the documents at issue should be kept confidential because

whatever interest Bloomberg has in disclosure is outweighed by the potential harm to Lilly’s

21d at2.

3 Admin.R. 37.6 permits this Court, as under Alaska Rule of Civil Procedure 26(c), to keep
documents filed with the court confidential. Admin.R. 37.5(e)(1)(C) provides that any
document deemed “sealed or confidential pursuant to . . . court order” is “not accessible to
the public.” These are, therefore, “non-public records” under the definition of Admin.R.
37.5, and Bloomberg’s argument to the contrary is without basis. CfBloomberg’s Mem. in
§upp, of Mot. to Intervene and to Unseal Records at 12.

See Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1122 (3d Cir. 1986) (if confidentiality
of d(_)cument produced pursuant to blanket or umbrella protective order is challenged, party
sggkmg protection may then offer good cause showing); see also Manual for Complex
ngatu?n (Fourth) § 11.432 (2004) (blanket or umbrella protective orders expedite
production, reduce costs, and avoid the burden of document-by-document adjudication by

dela 1l'lg necessity of such a document-by-document adjudication
Y t10]
? ) until a challenge to

Eli Lilly and Company’s S IR to BI
LLC d/b/a/ Bloomberg News’s h/fotion to Intervene and to UnsealoRog::gﬁ;gs’

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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i ith
privacy, proprietary business, and other interests.” Moreover, those documents filed Wi

i isite 2 Alaska Rule of Civil
non-dispositive motions meet the requisite “good cause standard of

Procedure 26(c).’ and Bloomberg cannot justify their release to the public. Those few
documents not admitted at trial, but filed with dispositive motions, meet the requisite
“compelling reasons” standard, and their confidentiality should likewise be maintained.
Regardless of the applicable standard, this Court should deny Bloomberg’s motion as to the

documents still at issue.

= 2 [ IL This Court Entered the Protective Order to Facilitate Discovery
>
% wg Bloomberg’s demand that the Court lift the Protective Order ignores the value and
Sk
E_‘%%% necessity of such orders, which allow parties to freely conduct discovery and exchange
§ : % f’-g information without risking irreparable harm through a breach of confidentiality.
28 =
%’g’%"’é “[P]rotective orders issued under Rule 26(c) serve the vital function of securing the just,
3 ‘% éé speedy, and inexpensive determination of civil disputes by encouraging full disclosure of all
3 o
Z % evidence that might conceivably be relevant.”’
e

5 Admin.R. 37.7 allows a court to order public access to otherwise non-public information, in
limited circumstances, depending on the potential harm and the particular interests being
protected. The interests considered include “but [are] not limited to . . . individual privacy
rights and interests” and “proprietary business information™). Admin. R. 37.7(a).

© See Phillips ex. rel. Estates of Byrd v. General Motors Corp., 307 F.3d 1206, 1212 (9th Cir.
2002) (remanding to district court for further proceedings to “identify and discuss the factors
it considered in its ‘good cause’ examination to allow appellate review of the exercise of its
discretion™).

" S.E.C. v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) (internal quotation omitted).

fendant Eli Lilly and Company’s R to BI
LLC d/b/a/ Bloomberg News’s Mohon to Intervene and to Unseal Records

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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Lilly designated these documents as confidential because of its good faith belief
that they contain valuable trade secret information as well as other highly confidential
information, the disclosure of which would place Lilly at a severe competitive disadvantage.8
Lilly’s document-by-document analysis demonstrates the impprtance of keeping these

documents confidential and the harm that would come to Lilly if this confidentiality were

breached.

1L Rule 26(C) Protects Confidential Lilly Documents Attached to Non-Dispositive

Filings Under the Good Cause Standard

Bloomberg’s motion fails to distinguish between the legal standards applicable to

1) judicial documents attached to dispositive pleadings or admitted into evidence, and

Anchorage, Alas 50
Telephone 907.277.9511 Facsimi

2) documents attached to non-dispositive pleadings. Ignoring the distinction, Bloomberg
urges this Court to apply the wrong standard to the great majority of documents at issue.
There is a strong presumption against the disclosure of confidential documents
attached to non-dispositive motions.” Where documents attached to non-dispositive motions

are at issue, a party seeking their protection needs to show “good cause,” as defined by

8 . . . . et

’ The phgrmaceuhcal 1pdusgy is highly competitive, and the value of commercially sensitive
1nformatmq to competitors is high. See, e.g., Exhibit B, Declaration of Gerald Hoffman filed
in connection with confidentiality challenges currently pending in the Zyprexa MDL

(“Hoffman Decl.”) at §f 10-11, 18; Exhibit C, Decl. of Ti
S , Decl. of Timothy Franson at § 16-17

9
See Gambale v. D :
s 213713. e v. Deutsche Bank AG, 377 F.3d 133, 143 (2d Cir. 2004); TheStreet.com, 273

EL’C c;/b/n/%il Lill)i',nnd Company’s Suppl 1 to B
loomberg News’s Motion to Intervene and t 7
State of Alaska v. Eli Lilly and Company (Case No. SM%G-?)EGESOegI;( e

R
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Alaska Rule of Civil Procedure 26(c).Io Rule 26(c) authorizes a court to enter, “on such

terms and conditions as are just,” any order “which justice requires to protect a party or

. »
person from annoyance, embarrassment, oppression, or undue burden or expense. The court

may enter such an order to protect, inter alia, Lilly’s “trade secret[s] or other confidential

ik TR « : »
research, development, or commercial information.”  Given the “potential for abuse

attendant to liberal discovery rules,'? Rule 26(c), like its federal counterpart, permits a party

to seek a protective order prohibiting dissemination of information produced in discovery

= % | upon a showing of “good cause.” “This provision . . . applies primarily to commercially
s g
g B : = 13
e E sensitive information that might cause the defendant some competitive harm.”
9Ese
Afa2
5i5%
R g
Bass
Eaa.
£=2<%
2 RN 10 See Phillips, 307 F.3d at 1210 (where good cause is shown the court must balance the
- g public and private interests to decide whether a protective order is necessary); see also In re
= A @ || Zyprexa Injunction, 474 F. Supp. 2d 385, 415 (E.D.N.Y. 2007) (“The balance struck should
= & | incorporate consideration of the overarching purpose of the discovery process: Discovery
s _?3 involves the use of compulsory process to facilitate orderly preparation for trial, not to
2

educate or titillate the public.”) (internal quotation marks omitted).

! Phillips, 307 F.3d at 1211 (courts have “broad latitude to grant protective orders to prevent
disclosure of materials for many types of information, including, but not limited to, trade
secrets or other confidential research, development, or commercial information.”); see also
Adnjnin. R. 37.7(a) (stating that the interests considered include, “but [are] not limited to . .
.llzndlvidual privacy rights and interests” and “proprietary business information”).
i Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34-35 (1984).

Jack B. Weinstein, Secrecy in Civil Trials: Some Tentative Views, 9 J.L. & Pol’y 53, 57
(2900)_(“This provision does not specifically refer to the public interest. Rather, it applies
primarily to commercially sensitive information that might cause the defendant some
competitive harm.”).

Del;e:ndanl Eli Lilly and C y’s Suppl R to Bl berg
LLC d/b/a/ Bloomberg News’s Motion to Intervene and to Unseal R Is
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05¢ nO i(IZl) s
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“Good cause” can be demonstrated by showing that particularized harm will result
from the disclosure of information."t Among the factors considered for confidentiality
protection under Fed. R. Civ. P. 26(c)(7) are (1) the extent to which information is known to
those outside the business: (2) the extent to which the information is known to those inside

the business; (3) the measures taken to guard the secrecy of the information; and (4) the value

of the information to the business and its comp«:titors.l5 Bloomberg asserts that the filings

that correspond to the docket entries listed below,'® previously designated as confidential,

should be released to the public. For the reasons that follow, Lilly agrees that certain of these

entries may be de-designated. The remaining entries, however, must be kept confidential,

either in whole or in part, because they meet the Rule 26 “good cause” standard.

1. 02/29/2008 Notice of Filing Under Seal: Attorney: Jamieson, Brewster H.

This docket entry corresponds to Lilly’s Motion to Seal Exhibits to Eli Lilly and

Company’s Petition for Review. The Petition for Review was withdrawn before any court

" Phillips, 307 F.3d at 1211.

S Sullivan Mkig. v. Valassis Comme’n, No. 93 Civ. 6350 (PKL), 1994 WL 177795 at *2
(S.D.N.Y. May 5, 1994); see Wilcock v. Equidev Capital L.L.C. No. 99 Civ. 10781LTSDFE,
2001 WL 913957, at *1 (S.D.N.Y. Aug. 14, 2001). Courts in the Ninth Circuit have focused
primarily on the potential for irreparable harm to the party seeking a protective order. See
Phillips, 307 F.3d at 1210-11 (focusing on harm if no protective order is entered); Nutratech,
Inc. v. Syntech (SSPF) Intern., Inc. 242 F.R.D. 552, 555 (C.D. Cal. 2007) (entering protective
order to protect against competitive harm); In re Worlds of Wonder Sec. Litig., 147 F.R.D
214, 216 (N.D. Cal. 1992) (entering a protective order covering “closely-guarded” documents.
llasecause 'flheir disclosure to competitors probably would be harmful”).

Mem. in Supp. of Mot. to Intervene and to Unseal Records at 3—6.

E{%n&llznl Eli Lilly and C y’s /! 1R to Bl berg,
/a/ Bloomberg News’s Motion to Intervene and to U /
State of Alaska v. Eli Lilly and Company (Case No. 3AN—06—“)J56I§;)egI;{ecords
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A

action and the exhibits thereto were returned to Lilly by the Supreme Court of Alaska.
Accordingly, there can be no public interest in the contents of the exhibits. The Motion to
Seal Exhibits itself is not confidential and may be de-designated, but the exhibits may not be
released.

2. 02/28/2008 Defendant Eli Lilly and Company’s Notice of Filing Under Seal:

Attorney: Jamieson. Brewster H.

This docket entry corresponds to Defendant Eli Lilly and Company’s Motion
Requesting Confidential Protections of Regulatory Communications Not Subject to Public
Disclosure. There are no confidential Lilly documents attached to this motion, but several
confidential documents are referenced therein. Although a handful of those documents were
admitted into evidence at trial,' four documents remain confidential: Plaintiff’s Ex. Nos.
10105, 10106, 10107, and 10111. These four documents were recently sent by Lilly to the
FDA., responding to particular FDA requests. As set forth in the Declaration of Timothy
Franson, they are not publicly available and not widely disseminated within Lilly."* Both
Lilly and the FDA take numerous steps to protect their confidentiality, including exempting

these documents from the Freedom of Information Act (“FOIA™).” Moreover, “the 2007

submissions and communications . . . are so current that companies with products in

17

These documents are Plaintifs Ex. Nos 10094, 10104, 10108, 10109

o . . s s , , and 10110.
Plaintiff’s Ex. Nos. 10153 and 10154, referenced in thi ti i ibi
e 1s motion, are duplicates of exhibits

:: Exhibit C, Franson Decl. at §9 8-13.
Id.

Defendant Eli Lilly and C y’s S

LLC d/b/a/ Bloomberg News’s Mot
State

ponse to Bloomberg,
and to Unseal Records
AN-06-05630 CI)

tion to Intervene
of Alaska v. Eli Lilly and Company (Case No. 3
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competition with Zyprexa and Symbyax could use this information to gain unfair insight to
their benefit, as well as to exploit this information to harm Lilly in the marketplace today.”20

For the foregoing reasons, this motion should be kept under seal. At a minimum,
these four documents must be withheld from release and any reference to the content of these
documents must be redacted from the motion and attached affidavit before de-designation of

the motion and affidavit.

3. 02/25/2008 Notice of Filing Under Seal a pleading titled “State of Alaska’s

Request for Clarification of the Court’s Order Excluding Evidence of the
Defendant’s Profits, Net Worth. and the Price of Zyprexa:” Attorney: Sanders.
Eric T.

The State attached several confidential Lilly documents to this filing. At this time,
Lilly de-designates an un-redacted version of Plaintiff’s Ex. No. 10025.' Although some of
the remaining attached documents were later admitted at trial,”® two documents were not

admitted and have retained their confidential status:

. Plaintiff’s Ex. No. 4121 — This document contains Lilly market research and

strategic marketing discussions. Lilly has taken steps to keep this document
from being disclosed to the public or widely circulated within the company
because competitors would use the information contained within the document
to Lilly’s competitive disadvantage. Additionally, Lilly expended time,
money, and effort to conduct the market research reflected in this document,

Permitting competitors to have the benefits of that research without the
attendant costs would harm Lilly’s competitive edge.

“Id.atq17.

2; Exl?ib.it D, the un-redacted version of Plaintiff's Ex. No. 10025.
Plaintiffs’ Ex. Nos. 1079, 5913 and 1079.

E{fén:,;nt Eli Lilly and C y’s Suppl R to Bl berg,
/a/ Bloomberg News’s Motion to Intervene and to U ;
State of Alaska v. Eli Lilly and Company (Case No. 3AN~06-‘())56I§Je‘(‘:II¥ VR
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° Plaintiff's Ex. No. 8262 — This internal Lilly email was disseminated only to
the recipients listed therein — it was neither widely circulated in the company
nor released to the public. This email reflects internal Lilly discussion about
its products and plans for further medical and regulatory develo!)m'ent.
Permitting Lilly’s competitors access to this email could give them insight
into Lilly’s development plans for Zyprexa and other medications, allowing
them to counter-detail Lilly products in the marketplace.

For the foregoing reasons, this pleading should be kept under seal. At a minimum,
these two documents must be withheld from release and any reference to the content of these

documents must be redacted from the motion before the motion is de-designated.
4. 02/25/2008 Notice of Filing Under Seal a pleading titled “Request for
Clarification of the Court’s Order Excluding Testimony Regarding Other

Drugs Manufactured by Defendant Eli Lilly and Company:” Attorney:
Sanders. Eric T.

The State attached several confidential Lilly documents to this filing. Although
some of the attached documents were later admitted at trial or are otherwise not

confidential,” two documents were not admitted and have retained their confidential status:

Plaintiff’s Ex. No. 8262 — discussed in Section IIL.3, supra.
e Plaintiff’s Ex. No. 10052 — This document contains a presentation to Lilly’s
Glgbal Managerpent Team, setting forth priorities and business strategies.
This document is not publicly available and was not widely disseminated

within @g company because competitors could use this information to Lilly’s
competitive disadvantage.

Also attached to this motion are excerpts from the depositions of Sidney Taurel and
John Lechleiter.

In light of factual development at trial, Lilly is not contesting the de-

% Plaintiffs’ Ex. Nos. 5913, 9070, 8584, 10094, 10095, 10108, 1453, and 1962.

Etfén‘;],?)r;;}ili Lilly and Company’s S R to Bloomberg,
Bloomberg News’s Motion to Intervei d ;
State of Alaska v. Eli Lilly and Company (Case No. gi:f)ﬁ?);g:)eglgluwds
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designation of the Lechleiter transcript excerpts. The Taurel excerpt, however, was never
played at trial; indeed, plaintiffs withdrew all of their Taurel designations before presenting
them to this Court for a ruling on admissibility. The Taurel deposition excerpt references
internal Lilly discussions regarding both Zyprexa and Prozac, reflects internal Lilly planning,

and is not available to Lilly’s competitors. This information could be used by Lilly’s

: Hlo s L0 24
competitors to Lilly’s competitive disadvantage.

For the foregoing reasons, this pleading should be kept under seal. At a minimum,

= f\% these two documents and the excerpt of the Sidney Taurel deposition must be withheld from
u :; : E release, and any reference to the content of these documents must be redacted from the
5 (=3
3} ;% é E motion before the motion is de-designated.
§ é :“;‘ £ 5. 02/20/2008 Lilly’s Notice of: Reply re: Mtn Exclude Evidence New York
e _',:% 2 Times Articles. Filed Under Seal: Attorney: Jamieson, Brewster H.
%EEE This docket entry corresponds to Defendant Eli Lilly and Company’s Reply in
g (=)
E = é Further Support of its Motion in Limine to Exclude Evidence Relating to New York Times
= &
® 3

Articles. Attached to this motion is an excerpt from Plaintiff’s Ex. No. 10106, which, as

noted above, has not been admitted and deserves continued confidentiality protection. See

supra, Section II.2. At a minimum, this exhibit excerpt must be withheld from release

before de-designation of the motion.

* Exhibit B, Hoffman Decl. at 49 11, 18.

E{f(e:n:/;m Eli Lilly and Company’s S R to Bloomb
/a/ Bloomberg News’s Motion to Intervene and t Ui %
State of Alaska v. Eli Lilly and Company (Case No. SAN-O&(:)SSl;:)e:?ll;(“ords
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6. 02/20/2008 Reply: Motion in Limine Exclude Regulatory Communications.
filed under seal: Attorney: Jamieson, Brewster H.

Defendant Eli Lilly and Company’s Reply in Further Support of its Motion in
Limine to References to Recent Regulatory Communications and Developments should be

de-designated in light of factual development at trial.

7. 02/20/2008 Eli Lilly and Company’s Notice of Filing its Reply in Further
Support of Its Motion in Limine to Exclude Evidence Relating to New York
Times Articles Under Seal

This docket entry, listed in Bloomberg’s motion, appears to refer to the same

g docket entry discussed in Subsection 5, supra.

°
= 3 8. 02/19/2008 Notice of Filing Under Seal — Objection to the State’s Motions in
g Limine to Exclude Evidence: Eli Lilly and Company (Defendant)
§ This docket entry, listed in Bloomberg’s motion, appears to correspond to

Defendant Eli Lilly and Company’s Objection to the State of Alaska’s Motions in Limine to
Exclude Evidence Relating to Zyprexa’s Efficacy or Benefits of Zyprexa for (1) Indicated

Uses, and (2) Non-Indicated or “Off-Label” Uses, filed February 14, 2008. At trial, many of

Telephone 907.277.9511 Facsimile 907.

the attachments to this motion were admitted in open court, or were otherwise disclosed to

the public.*® Therefore, Lilly has no objection to the de-designation of this motion or its

attachments.

25 oo
Plaintiff’s Ex. .Nos.. 0284, 2368, and 10093. Plaintiff’s Ex No. 0229 was not admitted in
EPﬁn court, b.ut Ll}llly 1s not contesting de-designation of this document at this time. Neither is
1Ly contesting the confidentiality of the State’s Respons t : i
in the form attached to this motion. i b PR

Defendant Eli Lilly and C s Suppl R
LLC d/b/a/ Bloomberg News’s M!otion to Intervene and i
State of Alaska v. Eli Lilly and Company (Case No. SA?‘II:OGE?);JG';?:?II;“COMS
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9. 02/20/2008 Plaintiff’s Response to Defendant’s Motion in Limine to Exclude
References to Foreign Regulatory Action

The documents attached to this pleading were admitted at trial and Lilly does not

contest the de-designation of this motion at this time.

10. 02/14/2008 Plaintiff’s Response to Defendant’s Motion in Limine_ to Exclude
Testimony and Call Notes of Non-Alaska Based Sales Representatives

The confidential document attached to this motion was admitted in open court.
However, the attached excerpts of the deposition transcript of David Noesges were not read

at trial.”® These excerpts contain discussion of confidential Lilly documents, Lilly’s training

Response or the attachments thereto.

= 2 b
e £ | plans and policies for its sales force, and Lilly’s computer and communication systems.
LAgE
‘:‘5 ?5 § | Information pertaining to the training of Lilly’s sales force is of particular interest to Lilly’s
R =]
—=s2 E
= E g; £ || competitors, and Lilly would suffer competitive harm from its disclosure.?”
S5s<
e = 1. 02/14/2008 Plaintiff's Response to Defendant’s Motion in Limine to Exclude
; ;ﬂé References to Recent Regulatory Communications and Developments
<dEs8 . e
-z eS In light of developments at trial, Lilly does not contest the de-designation of this
E
2

12. 02/11/2008 Notice of Filing Plaintiff
Counter Designations Under Seal

s Objections to Defendant’s Page/Line

The exhibits attached to these Objections are excerpts of confidential deposition
testimony by Lilly witnesses Charles Beasely Jr., M.D., Alan Breier, M.D., John C.

—— R

% These excerpts are pages 3441 and 194-201, Twelve |
were read into evidence at trial, but the remainin

A ines of these deposition excerpts
W ca ages of testimon

Exhibit B, see generally Hoffman Decl. S A

Defendant Eli Lilly and C s S IR

LLC d/b/a/ Bloomber:

y’s p to Bloomberg,
g News’s Motion to Intervene and t, }
State of Alaska v. Eli Lilly and Company (Case No. SA;TOS—?);JG;:;EII;“COMS
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Lechleiter, Ph.D., David Noesges, Sidney Taurel, Gary Tollefson, M.D., and Robin Pitts
Wojcieszek, including discussions of trade secrets, internal business documents, and other
confidential business information. ~ As discussed in this Supplemental Response, that
information, if released, could be used by Lilly’s competitors {0 Lilly’s disadvantage in the

marl«:tplace.28 To the extent that relevant portions of these designations were played in open

court, the public already has access to the information contained therein. To the extent that

portions of these designations were not played in open court, there can be no public interest

in their contents.

The parties submitted several versions of deposition designations to the Court, with

cach version superseding the version before it. Each version covered the testimony of several

different witnesses and was comprised of several hundred pages. The exhibits at issue

represent prior, preliminary versions of deposition designations intended to be played in open

court. All of these were superseded by the testimony that the parties actually chose to play in

open court. Prior versions were therefore rendered obsolete and effectively withdrawn by the

parties through the testimony played in court, and did not contribute to the conduct of the

trial. Moreover, it would be a waste of judicial resources to wade through each prior,

obsolete round of designations for each separate witness and analyze which lines of

testimony were not played in open court.

s o
3 See generally Exhibit B, Hoffman Decl. and Exhibit C, Franson Decl.

Defendant Eli Lilly and Company’s Suppl IR to BI
LLC d/b/a/ Bloomberg News’s Motion to Intervene and to U 5

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-056?;2[¥“°NS
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13. 02/11/2008 Eli Lilly’s Notice of Filing Deposition Designations Under Seal:
ttorney Jamieson Brewster H.

A‘_’__L/‘————_‘
The exhibits attached to Eli Lilly and Company’s Deposition Counter-Designations

for Trial are excerpts of confidential deposition testimony by Lilly witnesses Michael

Bandick, Jack E. Jordan, Bruce Kinon, M.D., and Denice M. Torres. For the reasons stated

above, these deposition designations should be kept confidential. See supra Section I1.12.

14. 02/04/2008 Notice of Filing Counter-Designations and _Excerpts of
Depositions_under Seal; Brewster H. Jamieson (Attorney) on Behalf of Eli
Lilly and Company

These Counter-Designations contain many of the same transcript excerpts from

Lilly witnesses Beasely, Breier, Lechleiter, Noesges, Taurel, Tollefson, and Wojcieszek as

included in the State’s Objections thereto. See supra Section I11.12. For the same reasons as

above, these exhibits should not be de-designated.

15. 02/04/2008 Notice of Filing Motion in Limine to Exclude Certain Testimony
of the State’s Experts Under Seal; Brewster H. Jamieson (Attorney) on Behalf
of Eli Lilly and Company

This motion attaches excerpts of the deposition transeript of Dr. John Gueriguian,

in which he discusses a document bates numbered FDACDER 2154-2168. The document

itself is attached to this motion. The document was produced by FDA to the Plaintiffs’

Liaison Committee in the Zyprexa Multidistrict Litigation pending before Judge Jack B.
Weinstein, pursuant to the protective order in the MDL2® The confidentiality rights to this

e e
29 Exhibit E, letter from J. Zeller to M. Miller (Nov. 20, 2006).

Il_)if(e:ngﬁ’?;li'i;i Lilly and Company’s to Bloomb
loomberg News’s Motion to Interven d s
State of Alaska v. Eli Lilly and Company (Case No. 3?\;%6‘—7);,635(;3?&“““
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document are held by FDA, and this Court should not disclose it to the public without
: . s s 30
permitting FDA the opportunity to assert its document’s confidentiality.

16. 02/04/2008 Notice of Filing Motion in Limine to Exclude Evidence Relating
to New York Times Articles Under Seal

This motion should be de-designated in light of factual development at trial.

17. 02/04/2008 Notice of Filing Plaintif’s Amended Trial Deposition

Designations Under Seal: Eric T. Sanders (attorney) on behalf of State of
Alaska (Plaintiff)

The exhibits attached to these designations are excerpts of the deposition transcripts
of Lilly witnesses Bandick, Jordan, Kinon, and Torres. For the reasons stated above, these

deposition designations should be kept confidential. See supra Sections II1.12 and 13.

18. 1/28/2008 Notice of Filing Plaintiff’s Objections to Defendant’s Page/Line

Designations and Exhibits Under Seal: Eric T. Sanders (Attorney) on behalf
of State of Alaska (Plaintiff)

The exhibits attached to these objections are excerpts of the deposition transcripts
of Lilly witnesses Beasley and Tollefson. For the reasons stated above, these deposition

designations should be kept confidential. See supra Sections I11.12 and 14.
19.

1/28/2008 Notice of Filing Plaintiff’s Counter Designations to Defendant’s

Deposition Designations and Exhibits Under Seal: Eric T. Sande (Att Y)
on behalf of State of Alaska (Plaintiff) % -

The exhibits attached to these objections are excerpts of the deposition transcripts

of Lilly witnesses Beasley and Tollefson. As set forth above, these exhibits should not be de-

designated. See supra Sections I11.12 and 18.

30 o e
Exhibit F, 7 i
. wl{ E. In re Zyprexa Prods. Liab. Litig., MDL No. 1596, Case Management Order No.

Defendant Eli Lilly and Cq s Si R

LLC d/b/a/ Bloomberg News’s M"ntion to Intervene and b Y
4 1

State of Alaska v. Eli Lilly and Company (Case No. SAN-O&(:)SIJG?C)CEII?“OMS
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20. 01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly’s
Motion for Summary Judgment Under Seal

Because this motion is analyzed under a different standard, it is discussed in

Section IV.1, below.

21. 01/25/2008 Notice of Filing_Supplemental Page 77 Under Seal: Eric T.
Sanders (Attorney) on behalf of State of Alaska (Plaintiff)

The exhibit attached to this designation are excerpts of the deposition transcript of
Lilly witness Bandick. For the reasons set forth above, it should not be de-designated. See

supra Sections 12, 13 and 17.

22, 01/23/2008 Notice of Filing Deposition Designations Under Seal; Brewster H.
Jamieson (Attorney) on Behalf of Eli Lilly and Company

The exhibits attached to these objections are excerpts of the deposition transcripts
of Lilly witnesses Beasley and Tollefson. As set forth above, these exhibits should not be de-
designated. See supra Section II1.12 and 19.

23. 01/22/2008 Notice of Filing Pleadings Under Seal: Eric T. Sanders (Attorney)

on behalf of State of Alaska (Plaintiff)

The exhibits attached to the State’s original Trial Deposition Designations are
excerpts of the deposition transcripts of several Lilly witnesses. Some of these witnesses’
designations for trial were later withdrawn completely by the State, e.g,, Jerry Clewell,
Kenneth Kwong M.D., Susan Schuler, Michelle Sharp, and Sidney Taurel. As noted in
Section I11.12 above, the remaining witnesses’ trial designations were later presented after
numerous superseding versions were served, e.g., Bandick, Beasely, Breier, Jordan, Kinon,

Defendant Eli Lilly and C y’s Supp IR to Bl b
LLC d/b/a/ Bloomberg News’s Motion to Intervene and to Unseal Recordr;'

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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Lechleither, Noesges, Tollefson, Torres, Wojcieszek. For the reasons set forth above, these

exhibits should not be de-designated. See supra Section I11.12.

24. (1/08/2008 Notice of Filing Pleadings Under Seal: Attorney: Orlansky.
Susan C.

Because this motion is analyzed under a different standard, it is discussed in
Section IV.2, below.
25. 12/20/2007 Notice of Filing Pleading and Exhibits Under Seal. Re:

Defendant’s Motion to Compel Discovery: Eric T. Sanders (Attorney) on
behalf of State of Alaska (Plaintiff)

Most of the attachments to Plaintiff’s Response to Defendant’s Motion to Compel
Discovery are either not confidential or were introduced at trial®' However, attached
excerpts from Plaintiff’s Zyprexa Backgrounder include block quotations from a confidential
Lilly document, Plaintiff’s Ex. No. 3909. This draft letter to healthcare professionals was not
available outside of the company, not widely disseminated within the company, and Lilly
takes steps to ensure the security of its document and computer syslems.32 Lilly would be at
a severe competitive disadvantage if this document were released because draft documents
give competitors insight into Lilly’s clinical analysis and thought processes.
Although the confidential document itself is not attached to this motion, the content

of that document must be redacted from the motion before the motion is de-designated.

31 T
Moreover, in light of developments at trial, Lilly does not contest the de-designation of the

excerpts of the deposition transcript of Robin Wojcieszek attached to this Res;
2 b onse.
? See Exhibit B, Hoffman Decl. at 9§ 12-15. s

Eif(c:ndunt Eli Lilly and C y’s IR to Bl berg,
d/b/a/ Bloomberg News’s Motion to Intervene and to U d
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06‘056%s(le2l;“cords
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courts employ a “compelling reasons” standard to balance the public’s interest in accessing
the court with a litigant’s interest in protecting confidential commercial information.* Under
this standard, a “court must weigh relevant factors, base its decision on a compelling reason,
and articulate the factual basis for its ruling . . . without relying on hypothesis or
conjcclure.“:‘s “Relevant factors include the public interest in understanding the judicial
process and whether disclos
scandalous or libelous purposes or infringement upon trade secrets.”®  “A well-settled
exception to the right of access is the protection

commercial information, such as a trade secret, where there is a sufficient threat of

irreparable harm.”’

Documents _Attached To Dispositive Motions are Protected Under the
“Compelling Reasons” Standard

3 S e s 33
When evaluating the confidentiality of documents attached to dispositive motions,

ure of the material could result in improper use of the material for

of a party’s interest in confidential

“[Clourts may deny access to judicial records . . . where they are

** The public’s interest in accessing the courts is confined to the trial setting, and does not
bear on documents disclosed during the course of pre-trial hearings. See, e.g., In re Zyprexa

Injunction, 47% F. Supp. 2d at 412-13 (public interest is to monitor the cou’rls documents
gxchanged during pre-trial do not implicate this interest).

34 2 ]
2 ln. re Gabapentin Patent Litig., 312 F. Supp. 2d. 653, 664 (D.N.J. 2004)

' Pintos v. Pa‘ciﬁc Creditors Assoc., 504 F.3d 792, 802 (9th Cir. 2007) (aiteration in original
internal quotation marks and footnote omitted).

‘: Id. at 802 n.9 (internal quotation marks omitted).
In re Gabapentin Patent Litig., 312 F. Supp. 2d. at 664 (internal quotation marks omitted)

Defendant Eli Lilly and Company’s Suppl

LLC d/b/a/ Bloomberg News’s Motion to Intervene and
to U
State of Alaska v. Eli Lilly and Company (Case No. 3AN- oésogs()e:éll;lecords

IR to B |
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sources of business information that might harm a litigant's competitive standing. As
demonstrated herein, the sealed Lilly documents attached to the following two dispositive
pleadings meet the “compelling reasons” standard, and should be kept confidential.

1. 01/25/2008 Notice of Filing Supplemental Exhibits in Opposition to Lilly’s
Motion for Summary Judgment Under Seal

This supplemental filing attaches two confidential Lilly documents that were not
admitted at trial and should be kept confidential. Plaintiff’s Ex. Nos. 10098 and 10099 are
excerpted “call notes™ from Lilly sales represematives.” Call notes are rough notes
concerning sales representatives’ discussions with physicians. Lilly takes numerous steps to
ensure that call notes are not available to the public and are not widely disseminated within
the company. Nevertheless, these call notes would be very useful to Lilly’s competitors.
Competitors could use the call notes to approximate what concerns Lilly’s customers —
doctors — share with Lilly about its products as well as its competitors’ products. In this way,

call notes could be used like market research, costing Lilly the time, expense, and good will it

has expended to compile this information.*’

? Republic ofﬂze Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 662 (3d Cir. 1991)

(mlex;nal qu_otauon marks omitted); see also Admin. R. 37.7(a) (stating that the il“llEl‘CSlS
considered include “but [are] not limited to

. . .Individual privacy rights and interests”
S ¢ ; ! ! and
‘ g)ropnetary business information™).

Plamuft‘.s'Ex. No. 10100, also attached to this supplemental filing, was admitted in court

40 aq . 3 - s B .
See Exhibit B, Hoffman Decl. at § | 17-18 (explauuug competitive xmelllgence gaﬂ]el‘lll

. I g
in the pharmaceuucal industr y) :

Defendant Eli Lilly and Company’s IR to B

LLC d/b/a/ Bloomberg News’s Motion to Intervene and
1
State of Alaska v. Eli Lilly and Company (Case No. JAaN“06—‘I]gS‘:l§sﬂeaCll$ewrds
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At a minimum, these two documents must be withheld from release and any
reference to the content of these documents must be redacted from the motion before de-
designation of the motion.

2. 01/08/2008 Notice of Filing Pleadings Under Seal: Attorney: Orlansky.
Susan C.

The confidential documents attached to the State of Alaska’s Opposition to
Summary Judgment were admitted at trial or otherwise have lost their confidential
prmeclions.” However, the attached excerpts of the deposition of Robin Wojcieszek contain
references to confidential communications between Lilly and the FDA, as well as internal
communications to Lilly’s sales force. As discussed above, both Lilly and FDA have taken
great measures to preserve the confidentiality of the communications between them. See

supra Section I11.2. Moreover, the content of internal Lilly communications with its sales

force is not accessible by competitors and could easily be used to Lilly’s commercial

disadvantage.”
V. Conclusion
For the foregoing reasons, Lilly requests that this Court deny Bloomberg’s Motion

to Intervene and to Unseal Records, protecting from disclosure those confidential Lilly

documents that were filed under seal and have not been disclosed to the public

Bt Pl_ainliffs Ex Nos. 2368, 10017, 10094, and 10095. Plaintiff’s Ex. No. 10138 was not

adm.med at lr}al, but the contents of the form of exhibit attached to this motion were divulged
at trial and Lilly does not contest is de-designation at this time.
“ See generally Hoffman Decl., Attached Ex. B.

Defendant Eli Lilly and C to B

d/b/a/ B‘°°“‘belg News’s Motion to Intervene and to Unsea! b
Stai to U
te of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cl[;‘&(:ords

pany’s IR
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DATED this 25" day of April, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

an
LANE POWELL LLC
Attorneys for Defendant

By

Brewster H. Jamieson, ASBA No.

Andrea E. Girolamo-Welp, ASBA No. 0211044
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGF
STATE OF ALASKA,
Plaintiff,
Y.

’ Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

Defendant. ROTECTIVE ORDER

To expedite the flow of discovery material, facilitats the prompt resolution of!|

disputes over confidentiality, adequately protect confidential material, and ensure that

907.276.2631

2648

protection is afforded only to material so entitled, the Court enters this Protective Order

oulevard, Suits 301

pursuant to Rule 26 of the Alaska Rules of Civil Procedure.

aska 99503

Telephone 907.277.9511 F:

1.  Discovery Materials

Lights Bt

This Order applies to all products of discovery and all information derived

LANE POWELL LLC
Anchorage, Al

therefrom, including but not limited to, all documents, objects or things, dcbosition testimony

301 West Northern

and interrogatory/request for admission responses and any copies, excerpts or summaries

thereof, obtained by any party pursuant to the requirements of any court order, requests for

3

production of dc

req) for admissions, interrogatories, or subpoena (“discovery
materials”), This Order is limited to the lmgatxcm or appeal of this action ("Acuon“)

2. Usoof stcuvex;y Materials

With the exception of documents or information that have become publicly

available without a breach of the terms of this Order, all documents, information or other

VEERS996 v2
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h

discovery rnateriais produced or discovered in this Action and that have been designated
confidential shall be used by the receiving party solely for the prosecution or defense of this
Action, to the extent reasonably necessary to accomplish the purpose for which disclosure is
made, and not for any other purpose, including any other litigation or judicial proceedings, or
any business, competitive, governmental, commercial, or administrative purpose or function.
3. “Confidential Discovery Materials” Defined

For the purposes of this Order, “Confidential Discovers'r Materials” shall mean any
information that the producing party in good faith believes is properly protected under Alaska
Rule of Civil Procedure 26(c)(7); under any Federal or state statutes, regulations or court
rules; or under Federal or state constitutions. Féderal and state regulations may preclude the
parties under certain circt :

from producing personal identifying information. In such

cases, the parties may produce redacted or de-identified information for use in this litigation
and under the protcctionlof_ this Order, provided, howeyer, ;hat the Court nevertheless retains
the authority to review any such action by any party.

The terms of this Order shall in no way affect the right of any person (a) to withhold
information Gn alleged grounds of immunity from discovery such as, for example, attorney-
client privilege, wbyk product or privacy rights of such third parties as patients, physicians,
clinical investigators, or reporters of claimed adverse reactions; or (b) to withhold

information on alleged grounds that'such information is neither relevant to any claim or

Anfe

nor bly caleul

d 16 lead to the discovery of admissible evidence; or (c) as

MS”G“(M-M%MM(QRNG.WG) Page2of16
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required by Federal or- stau;. law. If information is redacted for any reason, the redacting
party shall produce a separate log that identifies the document subject to redaction by bates
number, the reason for such redaction, and describes the nature of the information redacted so
that other parties may assess the applicability of any privilege or .producﬁon. Nothing in this
Order shall be interpreted to require Lilly to prepare new privilege logs for the MDL
production or supplement the privilege logs produced in the MDL.

Where large volumes of discovery material are provided to the requesting party’s
counsel for preliminary inspection, and designation for production, and have not been
reviewed for cbnﬁdentiality purposes, the producing party reserves the right to so designate
anci redact appropriate discovery materials after they are designated by the requesting party

for production. During the preliminary inspection process, and before production, all

Confidential Discovery Material,
4. Designation of Documents as “Confidential”
a. For tixe purposes of this Order, the term “document” heam all tangible
items, whether written, recorded or graphic, whether produced or created by a party or

another person, whctl_:er produced pursuant to subpoena, to discovery request, by agreement,
or otherwise, :

b.  Any document which the producing party intends to désxgnate as

Confidential shall be stamped (or otherwise have the legend recorded upon. it in a way that

F8685956 v2Snte of Al . B Lilly and Company(Cass No. SAN-06-05630 C)
‘ Poga3of 16

discovery materials reviewed by the requesting party’s counsel shall be treated as|.
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, Alaska

301 West Northern Lights

Anchorage,
Telephone 907.277.9511 F:

brings the legend to the attention of a reasonable examiner) with a notation substantially

sitilar to the following:

State of Alaska v. Eli Lilly and Comp ny: Confidential-Subject to Protective Order

Such stamping or marking will take place ptior to production by the pmMng
person, or subsoque;lt to selection by the receiving party for copying. The stamp shall be
affixed in such a manner as not to obliterate or obscure any written material.

¢. A party may preliminarily designate as “Confidential” all documents
produced by a non-party entity employed by the party for the purposes of document
management, quality control; producﬁon,' reproduction, storage, scanning, or other such
purpose related to discovery, by notifying counsel for the other party that all docuﬁmw
being produced are to be accorded such protection. Once said documents are produced by
such third-party vendor, the designating party will then review the documents and, as
appropriate, designate them as “Confidential” by stamping the document (or otherwise

haying the legend recorded upon it in a way that brings its attention to a reasonable examiner)

as such,

5.  Non-Disclosure of Confidential Discovery Materials F

Except with the prior written consent of the party or other person originally
producing Confidential Discovery Materials, or as hereinafter provided under this Order, no

Confidential Discovery Materials, or any ‘portion thcreof, may be disclosed to any person,
including any plaintiff, except as set forth i aecnon 6(d) bclow

mmm(m-nmd@(&-kwm
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6.  Permissible Disclosures of Confidential Discovery Material
Confidential Discovery Materials may be disclosed to and used only by:
a.  counsel of record for the parties in this Action and to his/her partners,
associates, secretaries, legal assistants, and employees to the extent considered reasonably
necessary to render professional services in the Action;
b.  inside counsel of the parties, to the extent reasonably necessary to render
professional services in the Action;
c. couﬁ officials involved in this Action (including court reporters, persons
operating video recording equipment at depositions, and any special master appointed by the

Court);

d.  any person designated by the Court in the interest of justice, upon such

terms as the Court may deem hroper;

e. where produced by a'plaintiff, in addition to the persons described in

subsections (a) and (b) of this section, defendant’s in-house parélegals and outside counsel,

including any attorneys employed by or retaineq by defendant’s outside counsel who are

assisting in connection within this Action, and the paralegal, clerical, secretarial, and other
staff employed or retained by such outside counsel or retained by the attorheys employed by

or retained by defendant’s outside counsel.

PageSof 16
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f.  persons noticed for depositions or designated as trial witnesses, or those| .

who counsel of record in good faith expect to testify at deposition or trial, to the extent
reasonably necessary in preparing to testify;

g outside consultants or outside experts retained for the purpose of
assisting counsel in the Action;

h. employees of counsel inyolved solely in one or more aspects of
organizing, filing, coding, converting, storing, or retrieving da.ta or designating programs for
handling data connected with this action, including the performance of such duties in relation
to a computerized litigation support system;

“i.  employees of non-party contractors performing one or more of the
functions set forth in (h) above;

j.  any employee of a party or former employee of a party, but only to the
extent considered necessary for the preparation and trial of this Action; 'and, any other person,
if consented to by the producing party;

k. Any individual to whom disclosure is to be made under subparagraphs
(d) through (j) above, shall sign, prior to such disclosure, a copy (;f the Endorsement of'
Protective Order, attached as Exhibit A. Counsel providing access to Confidential Discovery
Materials shall retain copies of the executed Endorsement(s) of Protective Order, Any party
seeking a copy of an endorsement may make a demand sefting _fofth the reasons therefore to

which the opposing party. will respond in writing. If the dispute cannot be resolved the

FREL5596 v2Stete of Alaska % B Lily and Company (Caso Mo: IAN-06-05630 C1)
. Pogaal 16
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Bill Robinson

Vice President
US Sales and Marketing
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YOU make us Number 1 11

YOU, the Neuroscience division of Lilly:
» Made us "Number 1” in the PAST with:
Prozac - Depression
» Are NOW making us “Number 1” with:
Zyprexa, Prozac Weekly - Schizophrenia, Bipolar Mania, Depression
» Will continue to make us “"Number 1” in the FUTURE with:
the additional products from the neuroscience research

pipeline ] ‘
Duloxetine, Atomoxetine, OFC — Depression, ADHD, resistant depression

Thank You for making us “Number 1”:

PAST, PRESENT, ALWAYS!

EXHIBIT R
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Rockville, MD 20857

November 20, 2006

jchael Miller, Esq.
:tiler & Associates
105 North Alfred Street
Alexandria, VA 22314

Re: Zyprexa Plaintiff’s Steering Committee v. FDA
Malti District Litigation No. MDL-1506 (JBW)

Dear Mr. Miller:

Please find enclosed a CD containing documents that are
responsive to the PSC’s subpoena issued to the FDA in the above~
captioned case, as narrowed by letter from Michael Goldberger,
Esg. to you dated July 18, 2006, and a corresponding privilege
log. FDA considers these documents, along with the withheld
pages, as indicated on the privilege log, to be a full response
to the above-referenced subpoena.

It is further FDA’s understanding that, pursuant to
agreement between the parties and the FDA, as set forth in the
letter from Andrew Rogoff, Esq. to AUSA Goldberger dated July 26,
2006, we are producing documents pursuant to the terms of Case
Management Order No. 3 (“Protective Order”) dated August 3, 2004,
entered by the magistrate judge in the underlying case in the
Eastern District of New York.

Please note that certain information within the documents
contained on the enclosed CD has been withheld. These
withholdings, detailed on the privilege log, include third-party

‘confidential commercial information, personal privacy
information, information about which the government will assert

the deliberative process privilege, and information outside the
scope of discovery as agreed to by the parties.

EXHIBIT
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Please feel free to C
have.

Enclosures (2)
co

cc: Michael Goldberger, Esq.
Andrew Rogoff, Esg.




DOCKET & FILE

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Inre: ZY'PREXA " MDL No. 1596
PRODUCTS LIABILITY LITIGATION

. THIS DOCUMENT RBLATES TO: - 5 . .
ALL ACTIONS : ON ALL PARTIES UPON RECEIPT

CAse NEYAGLEMENT

To expedite thq flow of discovery material, facilitate the prompt resolution of

disputés-ovés dontidentiality, adequately protect ot} staterial, and ensure that pmtccuon i
is afforded only to mutmai 5o entitled, the ‘Court énters this Protective Order pumuznt to Rule 26
of the Federal Rules of Civil Procedire.

1. Discovery Matexials !

This. Order applies o all products of discovery sndall inforation derived
therefrom, iﬁcigﬁng; but not-lmited to, all documents, objects or things, (Iéyosiﬁon testimoriy

‘and in'rm-géf'm,f guest for admission responses, and any copics, excerpts Or summaries

thereof, obtaified by any party p it to'the requi of any court erder, requests for

P 6f"',-_‘for"' i gatorigs, or subp (“discovery -
materials”). This Order is hrmted to the litigation urnppeal ofany. action brought by or on

-behalf of plaintiffs, alleging p 1 injuties or other & arising from phmuﬂ’s' ingestion
of olanzapine, commonly Icnown as Zyprexa® (“ngmcn")and includes any smc court aétion
where: counsel for thie plaintiff has agreed to be bound by this oxﬂnr.

2. Use of Discovery Materials

With the exception of decuments or information that has bacomé pisblic}

P )

available without a breach of the terms of this Order, all docuinents, infbrmsﬁpn or other



discovery materials prodused o discovered in this Litigation and hiat bave been designated
confidéntiaf shalf'be used by thie receiving party solely for the prosecution or defense of this .
. Litigation, to the extent r¢; bly issary to acte

plish the purpose for which disclosure is
made, and.not for any ‘otlier puipose, including any other litigation or judicial proceedings, or
. aﬁy business, compétitive, gz;vcmmchjla.l;'son)mcréia!, or administrative purpose or function.

3. “Confidential Discovery Materials” Defived

For the purposes of this_;Order, “‘Confidential Discovery Materials” shall mean
any inforiation that the prpduc'r;ig party in good faith bélieves is pmpeﬂy protected under
Federal Rule-of Civﬁ Procedure 26‘(;:}(7). .

The- terms of thls Order shall in a0 way affect the right of any person (2) to
witlihold informétion pn alleged grounds of i

y foom diseoyery such as, for exampie, e
attormey/client privilege, work imduin or *pﬁvac_y; vights of suich Wind parties as paticnts,

‘physicians, clinical investig; orrsporzem of claitned pdverse reactions; or (b) to withhold-
information on alleged grounds that such inforinatien is neither relevant fo- any claim or defernise,

_'nerreasonablyca]culatedmlmdlo&edxscm{mnf dmissible evidence. If itfor |s

 redacted on the basis it i$ neither relevant nerr ably.calcul ’toleadtothedmcovmyof

adm;smble evxdencc, the redxctmg paity’; shzll uknm‘y on.a-separate log that identifies the
_ document sub;ect*to redaction-and the reason for such redaction.

‘Where large volumes oi dxscovery rmwmls are provided to'the requemng party’s

counsel for pmhmmary pect and designation for production, and have not been reviewgd
for conﬁdennahty purposes, the pmduomg party resérves the nght 10 so designate am! redact
appropriate discovery ma&ena].s after they are desi 4' d by. thc q g party for.producti

During the prelimi _y' pection p andbefompmductmn alldxseoverymatmalx'

reviewed by the mqueshngparty s counse} shall be tmated as ConﬁdelmalDueovuymatmal
4. Desi nlﬂo of ociients-as “Confidéntial”

A Fcr the purposes of this Oxdu', the term “document” means all

g hms, /heth wn'ttm, c "oru_‘ phic, wheth ‘produced or ‘byapnﬂyor

.2



another person, whether produced pursnant ‘to subpoena, to discovery request, by nméﬁt or

otherwise.

b. Any document which the producing party intends tg-desi

as -

Confidential shall be stamped (or otherwise have the legend re.cordcd upon if in-a way that Imngs

the legerd to the a_ttc_nﬁon of a reasonable examiner) with a notation substaqﬂally,similarlo the
following:

ZS’piexa:M])L 1596:-Confidential-Subject to-Protective Order. -

éuch stamping or marking will t.ake place p-h'c;r to production by the pfoducin g'
person, or subsequent to selection by the receiving party for ¢ eopymg The stamp shall'be aﬂixcd

m such 4 manner asnof to obliterate & or ebscure anywnm matenal

& Apaltymaym liminarily designat BS"P fidential’” all

documems produced by a third party entity employed by the parly ‘for the pmposes of documcm

'managemeng_quah&yfontxol,, éuction, reproduction, st

prod nning; arnthersuch purpose
related to discovery; by notifying counsel for the oth;:pa(ty‘tlia_t.i alld being produced

are to bie accorded such protection: Once.said documents are pr;?;iuoed by such third party” .
vendor, the gi;:sig,nating party will Lhcn review the documents and, as appropriate, d¢sig;12wfheni
“Gonﬂdeﬁ'ﬁal"vby stamping.'a.hc document (or othemise-héving the }egend racorded géon itin
a wAy that brmgs its attention to areasonable exammer) as such S
"5 No on-Disclosure of anﬂﬂegtial !kgcovm Matenals
Exoept with the prior wntten consent of the party orother, person ongmally

- producing Conﬁdentml Discovery Materials, or as hereinafte vid underﬂns(}rder.no

PIoVvH

Conﬁ‘dmt:al Discovery Materials, or any postion thereof, may be dischosed to any person,. -

including any plaintiff, except as set forth in section 6(&) below.
3=
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. such counset have agreed to be govemed by the terms of this Order and shall sign a copy ofthe
g..  where produced by any defendant, outside coupsel for any other
defendant, including any attomeys employed by orretained by any other defendant's outside
i v AT

c with this ngauon, and tlie panﬂegal, clerical,
scoretarial, and other staff employed or retained by such outsid 1

< o2 4

h. pc:sansnonced for depdmnons or desxgnated ag trial: wxmesse.s,
‘those who comsdofmord in good ﬁlth expect to testify at dcposmon or trial, to the extent
. masgnably'neoessary in preparing to tm

" i outside ltants or outside experts : ined for the purpose of
ugsisting counsel jn the Litigation; 3 b

) Dl anplo.ym of counse] involved ‘sole'iy in one’or more aspects of.
organizing, filing, eoding, converting, storing; or mﬁcﬁg data or designating programs for
handling data mu@ with this action, including the performanicé of snch duties in relation to

2 computerized litigation support system; :
. k mployees of third-party.con ors performing one or more of the
funictions set forth-in (j) above; R .

ih any employee of a pnrty or fonner cmployee of a party,. but only to

the-extent considered necessary for the preparation nndtm.l of this ncﬁon, and
*“m. . any other person, if & 'iubytheu. i

ng paxty
Any mdxvxdualw whom dlsclbm istobe mzdenndu mbpamgnyhs (d)lhrm)gh %

{m) nbo've. shall sign, prior to such disclosure, a copy of the Bndotsemcnt of Protective Ordcr ]

attached as&hﬂmA ComwdmwdmgncamtoConﬁdamaIDmveryMatembshxn mmn
oopxuofthe 3 "‘.' rent(s) of Pi

er. Any party secking a copy of an
mdmmnmtwmakeadﬂmndmungfonhﬂmmsomﬁxmformwmmmeoppmmgpmy

will réspond in-writing, If the dispute cannot be tesolved thie demanding party may move the
Ceurt for an order compe.lhng pmdns:uun upon a showing of good-cause. Fortcsufymg expens

55
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" . a copy of the Endersement of Brotective Order exccuted by the tesifying expert shall be

" furnished to comnsel for the pasty who produced the Confidential Discovery Materials to which

) 1hc axpmhasamws ntﬂ\etxmc'heapat's designation is served, or at the time the -
Conﬁdentml Discovery Materials are provided to the testifying expert, wh:rhevu- is later.:

.Bdomdmdmng.mnﬁdmua!dimvgymmnhmwpmqnhstpdmv i
-~ subparagraphs (d) through (m) wha is a Cisstonier urCoxhpeﬁtor (ormemployee of dthﬂ')éf
the party that so designated the discovery jal

but who is not an employea ofa ,pnrly,
party wishing to make such dasclosme shill gwe at lem three (3) business duys advance nouce

in writing to the 1 who designatod such discovery fals as Confidenti stam;gthat

such disclosure will be made, idéntifying by subjéct matter category the‘diseovery material to be
i disclosed, and stating the purposes.of siich disclosire, If, within the threo (3) business day

period, a motion is fled bbicfing to the proposed disosurs, disclosure s not perissible ubtk

" the Co\xthsdmedsuchmotmn As used in 'this paragraph, (a) the term "Chmomef"muns
any direet purchaser of products from Lilly, urmyrcgular direct purchaser of products froin
Lilly (such as a pham iy p ‘.,"L_. , holesale ho anddoesnotmuhndn'
physicians; aid (b) the term "Compctxtor" means any manufacturer or seller’ ofptscnpuon
medications. :

The notite provision unmedlatscly nbave applies to consultants and/or mdcpmdun
contractors of Competitors fo the extent the consultants or

s derive a "_ ial i
; ponimo_ft_hoixincopc,oxrsp;ndambmmialportionoﬂheirﬁm.wg)rkingforaphmc-mﬁcal‘
" compeny that mamufa srition medial producs i the coarca - v .
7 & r0d h ¢ Con denml rhh‘. Non-Parti ' 47 o5 ;
Anym—pntywhoxs ducing discovery materials mﬂwngunqnmayngme

; ‘to and obtain the bemﬁm:fﬂw teyms and protections ofthis Ordefby designating as as

“Confidential” the discovery xpntu'xalx that the non-p;rty is producing; as set forth in pmgmph
4. ' : o :
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" . treatthe desi d &

advertent Dis Sule

a mpﬁﬁﬁagxeeﬂmthqiﬁad\(mt, dugtion of any di

. A p i m,. B 4
midterials that would be p fiom losure pur: tothea privilége,
oﬂq‘)roductdoetﬁneo'ranyother. {evant privit ,,' ordoctrin shallnolconshmmawawuof
w L : : .
‘the apphcablepnvﬂ.egem doctzine. If! anysm:h ery ial are tentty

ol 4 ’

the fecipient of the dxsoovery materials ke that, wpom regiest from the preducing party, it will

: s o
p '_“',remmthc Y L

and all oopmt of the dlscovmy matatals in its

possession, dzletc any versions of the digcqvery materials on'apy database it_maintaias and make
10 use of the information incd in e disg

ry inls; provided, howeves, that the party
retumingsuch discovery ma!zrhls shall bave thetight-.tg apply to.the Court for an order. that
such discovery materials are not pml_ccted‘_fmjz! disclosure by any privilege. The person

ing such materjal may not, h

e, assert as a gtound for such motion the factor
of the inadvestent prods

b. The parues ﬁ:xﬂmrhgzee that in the event that the prodicing pa:ty

oromapmmadvmmdyfmlxto‘ ignaf thxeove:y al

83" fidential mlhlsmmy

other lmganon, it mny make such'a: des.gmmm mbsequmtiy by notifymg all persons and pumes
to whom nmhdwowary malma!s wcreproduced in: wnhng, a5 soon as pncnmblc. Aﬂur

rwelpl of au:h nohﬁcnnon, the petsens to whom prodiction hls been made shall mepechvely

g y matezial as Confid nti; ,Shb]-fq}!othelrngluzod,spmemh -

desngmum in aocondance with pmgmph 9.

¥ .a. Noﬂmlgd\a]]pmvml .

beyond that fimited by this Order . -
ﬁmeproduangpmyeonmnsmwnungtomhd&losme 3 - :

i9:



b. . Ifatany timea party (ot-aggneVed-enmy pc;mmedbymuCowt to
: _mtcrvcneforsnchpmpose)w:s!mfonnyreasonto pute a designation of di ymatmais
as Confidential made heretmdcr such person shall mmfy the designating party of stich d:s;mtn in
writing, specifying by exact Bates number(a) the discovery materials md:sputa The' deslgnatmg
party shall réspond in writing: within 20 days of receiving this notification,

<. If thn parties are ynable to mnbly molvo the dlspu!e, the :
prpponcnt of confidentiality may apply by motion t6 the Com:t for a mlmg that discovery

< £
miateri d as Ci

ial are entitled to such status and protection undér Rule 26 of the
Feci:éral Rules of Civil Pmcedme and this Order, provided 1 ﬂl@t such motion is _madc wnhh forty
five (45).days from the date the chall

ger of the confidential designation challenges the
designation or such other time period as tho parties may agre. The designating party shall have
the,burden of proof on such motion t6 establish the propricty of its Conﬁdmhalde&gnahon.

d. If the titme for filing 2 motion, asprovided in pmgapﬁ 9.c, has

expired without.the filing of any. such motion, or ten (m) business days (pr such longsr time as_
ordered by this Court) have elapsed after the appeal pmod for an. mdu* of this Court that the

discovery malena] shall not be entitled to Confidential status, the Conﬁdennpl Discovay =3
Material shall lose its daslgnauan :

16. anﬁ_dt_:ggal m:egzgu Mxtsnals in. Dgnnﬂtmns

a. - Counsel for any patty may show Conﬁdemml Dascovu'y Matcnals

toadeponent dxmngdepomhonandcxmcthed:ponm abommzrmm:nals solongu the
dnpnnemahmdykxmwsﬂm(‘ fid f | info

dtherein or if theprowsmns of
-paragraph 6 are comphed thh Theparty noticing a ﬂeponhon shall obtain éach Witness”
d of the

ordc.r in advance of the de-postn and shall nonfy the dmyml-ng

pany at least ten (10 days prior to the deposition if ithas] beemmable to obtmn that witness®
end . The desi

ing party maytl:enmoveﬂm Court foran Orderdnwung tlntthe .
Wwitness abide by thie terms of the protegtive order, and no eonﬁdenﬁal document shail be shown

10 the deponent until ihe Coun.has mied. Dcpcnents shal] not n:tam or copy pqmons ofthe

.8
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ms&ipt of their dépésiﬁo‘ns that contain Confidential inf")ma'ﬁcm 1ot provided by them or the -

entities they represent unless they sign'the form described, and otherwise comply with the
* provisions in paragmph 6. A deponent who is not a pagty shall be ﬁlrmsbed acopy of this Order
beforé being examinied about jally Confid

¥

stcovery Matmals. Wlnh a deponent is

: beiﬁg d about any Cq nfidenti ‘stcoveryMatmﬂsorﬂxeConﬁdeﬂhalmfonnabon

- contained therein, p 'tpwbom” 1 is not autherd: underﬂnsOrdn'nhallbe
excluded from being present. e1tie oo

b. . Pasties (and deponents) iy, within thirty (30) days ater receiviug

a depoition, designate pages of the "‘(and hibits th

) as Confidential: Until -
< explratmn of such thirty (30) day-period, the entire’ transcnpl mc!udmg exhlbx(s will be t:eatad

as subjest to Confidential protection under this Order. 1f noparty or d

¢ timely desi
‘utranseript as Conf_xdennal, then none of_ the trnnscnpl or its exhibits wlﬂl be t;eaied as
‘tonfidential.
- 1L Conifidential Discovery 1_\1 terials Offered as Evidence'-at Tzialv

Cmﬁdumal Dlscﬂvel’y Matenals and the mfonmhon ﬂxemmmaybe oﬁcmd in
gvidence at trial or any court hnrmg. prov:ded%hat the pmponem of the evidence gives notice to
 counsel for the paity or other person. that des:gnated the discovery matznals or mfcrmnﬁm ass il
Conﬁdumai in accordance with the Fedeml' Rule.x af Bvidence and any local nles, standmg

mders or rakings-in the ngahon goveming ldenuﬁeauon and use of exhibits at mal Any pasty -
may move theszt for an order that the jid

be reced ‘i_n or under other

: condmons to preyent unhecessary d.\ao]osurc- The Court will then determine whether the
'pmﬂ'cred evndzmc showld continue to be treated as Conﬁd;nual and, if s, what ptotemon, if
any, may be aﬂ‘orded to such dl.scovex-y matennls or mfom:ahm attna].
X z 12. Em SR
Confidential Discovery M: "Shallnotbeﬁledmtbthcme:kemqnwhm ot

reqsmd in mnnwunn  with lnanuspendmg before the Court.- Ifﬁled, they shnll be ﬁlsdni a’
* sealed envelope; clearly. ma:ked

.9
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"l‘HlS DOCUMENT CONTAINS OOMTDENTIAL
" INFORMATION COVERED BY A PROWCWE 'ORDER .
-OF THE CQURTANDISSUBMHTED UNDER SEAL .
PURSUANT TO THAT PROTECTIVE ORDER. ‘THE y
CONF!DENTIAL CONTENTS OF THIS DOCUMENT MAY * -

© NOT BE DISCLOSED WITHOUT EXPRESS ORBE‘R OF
THE COURT” -

and shall remain sedled while in the office of the CIcrk so lnng as they mlam than'atams as -
Confidential Dnsoovery Matena}s Said Confidential Discovery Materla,la shall be Kkept' under
"+ scal until further order of the Court; hnwevcr, said Conﬁdcnual Disoovery Matenala and other -
" papers ﬁled under seal shall be available to the Coutt, to counsel of rwanl,md to all other

persons entitled to receive the confidontial information coritained thereinunder the terms of this

‘Order.
13. . Client g;_;ingultagon y gt
Nothing in t}ﬁs‘_Qn‘ler shall prevent or-otherwise restriet counsel from rendering
: adviu.e to their clients in this Litigation and, in the cotrse thereof, relying gencrally on
examintion of Confidential Disoovery Materials; provided, buwesst, thatin el
advice and otherwis¢ commumicating with such client, counsel shall et make specific disclosure
-of any item 50 designated exoept m\iant-to the procedures of paragraph 6.

14. mm@mmuﬁm

If ancther court oran administrative agency suﬁpomns or-othierwise orders

prodncuon of Confidential Dlswvu'y Materials wluc.h a petscm hus nbtamedv underthe lerms of -

* this Order, the person to whoms the s ‘or other ssis diry

P

d'shall pmmptlynuufy
. the designating party i in writing of all' oftlu: followirig: (1) the di:

quested for prodiietion in the subpo !

0 :d; (3) the location at which

pliance with the subpoepa is req __,(4)theldumty
ofthcpmtyservmgthcsubpoena,md(S)ﬂxecasenmne,Jmsdlohonandmdﬂt doc)mt,

complamt, charge, Givikaction.or-other :dmnﬁcrm:m mmib:r or ot!:er designation 1denhfymg the

-10-

poens; (2) the date or which oimpﬁ:;xieewim the subpoena is.
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“Hitigation, administrative:proc or-uum, ding ift whichi the bpoena or other process

has been nssucd In no event shall conﬁdennal ‘documents be’ pmduced prior to the receipt of
wntten natice by the demguatmg party and a reasonable opportunity to object. P\lrthmnom. the

- pérson receiving the mbpma or other proccss shall cooperate with the producing: pa.ny in any

' proceeding related thereto. :

15. M&M

The pmwsmns of this Order shall not terminate at the com:lusnon of’ thls

'. nga'uon. Within ninety-(90) days after final conclusion of al}aspects of this meon, counsel.
shall, at their ep\-ion.—re_tum or destmyfhnﬁ_dcﬁnal Discovery Materials and all eopm of same.
I counsel éects to destroy Confidental Discovery Materils, they shall consult with counsol for

: ‘hc.- oducing party on th !

of destretion and oﬁtainsuch pariy’s consent w me'method
‘and medus of destrction. Alf*ommsel of record shall make oemﬁcauon of éompliance hmvmh
_ and stiall deliver the same to counset for the party who proawed the discovery: matérials not

mare than one hundred twenty (120) days after final jerraination of this Litigation. Outside

1 h

L ,sha1lnb_&5e. qu ‘lomﬁfnorde‘stmyanypmtxiglarﬁia}mqnjlsu.m.‘ .
egularly maiitained by that counsel in the oxdinary course of business; which record 'Wiﬂ
e 1o be mainitained as confidents 1 in conformity with this Ordér. . 5
18. B_/}ggjﬁgﬁbn Permitted

~ Nothing i in this Order sl;a!l pxevcnt any party oroﬂlerpemn ﬁ'om scekmg

modification of this Order or froim ob]aamg to dnacovery that it belmvealo be qlherwmo
impraeper.
»17.. Responsibili Attorne s Coy u

The alwmeys of mcoxd are responsxble lbrempkxymg rensonnble m:asmm to
control anfi record, ctmsastem with t!ns Order; dnplmuon -of, m:es: to, and distribution of
Confidential Di yMﬂ!m?h. ud oabsumandnlmmmuﬂiereof

; : of Confidential Dist "'“ Mbﬂmdc:xcqnﬁx
providing Working copies and fqy‘ﬁﬁng in Court undu seal; pmvxd ed, however

No dunlic
Nordup

aps x

OBRET



be made only byﬂme pers r- sified in i (a), (b) and (c) of paragraph 6 above. Any

; eopy provided to a person’ listed in p

gl ‘Gshallbe 1ed to ofreconlupon
wmplehon of’ me pmpose for which such copy was pmmdcd In'the «vent ofa chnnge m

_counse], retiring ommsel shall fully instruct new counsel nfthen' responsib:hhes under this Order *
_-and fiew counsél shall sign this Order. -
18.

. No Waiver of &M' ‘or Implication of Disgoimbilil,y

a. No d.lsclosme pumumt 1o any prommn of this Oxder shall waive

any. n@ts orprmleges ofanypaxty gnntcdbyv.h!s Orda

b. 'l'hisOrdu shall not enlarge er affect the proper scope of dtswvexy

in this or zny other litigation; nor shall this order imply that Confidential Discovery Materials are
properly diseaverable, relevant, or admissi

bl mdnsor any other litigation. Eachputyreservn
the right to Object t¢ any dlsclcsme of mfonmuon -or praduction of any documents that the

A

. P ing party désignates as Confid,

I-Discoyéry Materials on-any other ground it may
deenr appropriate.

C.

‘The eatry of this Order sball be without prefudice to the rights of i)
‘the parties, or any one of them, or of any non-party to assert or.apply for additional-or different

protection.. Nothing in this Order hal) prevent any party ﬁmsednng an nppropnate pmuscllve
orderto further govcm the use of Confids

i Discovery M erials at trial.

19.  Improper Disclosure of Cog!ﬂengl Discovery Matexial
e e ok Sdocniey e

gnated Conﬁdenhal other than i in
accordanr.e with the tefms of this Prolewve Ordermay mbgectﬂw disclosing person to !mch
. sanctions and mmed::s as: \‘heCoun may deern appropmtn

.

32



fon. A Simon Chrein . . ° Hon. Jack B. Weinstein

ited StatesMagxsu-athudge ’ 4 ,. Senior District Judge
nma@ékwﬁ 2004,  pust 8 /0 o004
Brooklyn, New York it wiy 2 Brooklyn, New York - . ’
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1 furthet agfes snd aitrat to g undesstanding that, if] fail to abide by the terms of
the Order, I may be subject to 'mcﬁo{zs; including contempt of coust, for sach failorc. 1agreeto’
be subject to the jurisdiction of the United Stafed District Court; Bastem District of New York, -

for the purposes ofani'-, di Jating 1o enfor

= 5

it of the Order. Y
1further agree to be bound by and to comply.with the tefms of the Order as soon = : **
as I sign this Agreement, regardless of whether the Order has been entered by the Court.

- Date:

By: : : z



w

. Forward the following to ACRO in Anchorage

E] Original AP-410wp Notice. (This form
ACRO. When received, tie into substitute file or suspen:

7
[ Original trial court case file
A Al confidential and sealed documents filed in case (e.g. pre-sentence repor
| custody reports, etc.)
| 3 If case is Administrative Appeal o
T~ Non-Anchorage Courts: Also send full copies o r I
cassette or CD) as designated
Do NOT send exhibits until directed to d b
Step 3: PREPARATION OF RECORD ON APPEAL
ACRO ([ 3/ 1. Verify contents of record against Notice If ok
and return Notice to trial courts, Tie copy of Notic

\

notify trial courts
q
'/\' [A~ 2. Note date record received in spread sheet

If Anchorage case, order tapes fic

) | o .
[LINFP4, Check designation and log notes to v

| [ ][V““ Order transcript if necessary

| (3}~ 6. Paginate the record
[7” _ 7. Certify record by filling out form AP-403
| [ 2~ 8. Forward record and two copies of AP-410 to ACCO
5 9. 215 Sentence Appeals:
| | ] Return original trial court file to t rn
ACRO Traffic
L ] Retrieve ™ Ir tal
Irial Clerk | court file. Retur ¢ 1o 8 8
I

‘ Appellate Courts o appeal conclu

Step 4: SUPPLEMENTAI RECORDS
| When an order to supplem

A ellate

'\:‘]:” . [] 1. Sendcopyol order and t

Cler

|
ent the record is entered
rial court file to ACRO

emental record due in spread sheet

1s as needed from trial courts

ACRO | =] Note date suppl
O

Order tapes/documen

[

‘ithi s of receipt of order : Gl
s Se E]uhm i d\“l.\:.‘ opies of post-judgment documents and tie into substitute file, required
4. Make copies

Pase 2 01 4

21500




Frans I Record GAN-__ ).

lice into substitute file. l
|

npeddommwithNoﬁuomelsminalofSuppmnmRmd‘

| ons |
e contents of record against Notice of Transmittal of Supplemental Record. If |
5] is received, sign Notice and return Notice to trial courts. Tie copy of Notice
I D
| | S | Wthemppkmumlmord.ifmmry.
‘ D ﬂ.mw record when transcript and paginated record are ready.
[0  12. Forward entire record to ACCO.

|

It
J i Step 5: RETURN OF RECORD AT CONCLUSION OF APPEAL
| .

f “ | Appellate | Do the following 20 days after appeal decision is distributed or after decision on petition for
(11 Clerk rehearing/hearing:
| ’ 1. Prepare Return of Record Transmittal form.

2. Tie copy of Return of Record into appeal case file.

3. Tie copy of appeal decision or order on top right side of trial court file

4. Return record and transmittal form to e AR TN VL,
[0  Non-Anchorage cases: Return by certified mail.

[]  Anchorage cases: Bar code to appropriate division.

oooo

Trial Clerk Upmmofﬂnlﬂdeo\nﬁkﬁvm!heAppdh&Coms do the following:
[] 215 Sentence Appeals: The record will be retuned. Remove contents of
records file and tie into original trial court case file.

D 5. Verify contents of record against Notice of Return of Record. I everything umenv:d.
e ﬂﬁﬂHﬂMb)hewpyomemMmmﬁk and ¢) retum original to the |
o - courts and a copy to ACRO.

E 6. Ensure that a copy of the appeal decision has been tied into the trial court file. If nat,
 obtain copy from Appellate Courts.

0, Notice and Order on Appeal Bond.
pa,mﬂm) Ga to Step 10 below.
: o judge for ruling.




Trial Clerk

Trinl Clerk

4 e e - e ’ p—

'bondexonaued. route ﬁle 10 TCA for release of bond.
[ 1f surety bond d, write “E: d" across face of surety bond.
Then route file to Civil.

10. Prepare AP-335 Order Upon Conclusion of Appeal.
[J Create motion screen (use code OUCA) indicating file routed to trial court judge
[J Route file and AP-335 Order to trial court judge.

11.Afer judge signs AP-335 signs Order:
] If judge orders hearing, schedule hearing (in District Court, contact Calendaring to
schedule date and time.) Insent calendaring information into AP-335 form
[[] Distribute Order to all parties (and Administrative Agency if appropriate.)
[ Close out “OUCA™ motion screen.
[ Route file to appropriate division.

12. Administrative Appeals Only: Review Order Upon Conclusion of Appeal  [f no further
court action required, return agency record by doing the following
[C] Prepare AP-350, Return of Agency Record. Make copy of appeal decision
[] Call Agency to find out if they will pick up record or whether you should mail it
D If record is to be returned by mail, mail the following to Agency by certified mail
Original AP-350
Copy of appeal decision.
Agency record. NOTE: Address to Agency, not to an individual at agency
Place copy of AP-350 and postal forms in case file
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-f”tiau,jf COURT OF APPE

/1 bbby v. B/:cr Bug
Case Name- N5 avd Stetn "Z Abil
Trial Court No. 3AN-Dk - oS30 L
Appellate Case No. S-/=/ <2

y ¥ brpmment mformaxion
2. Note due date of trial court file in spreadsheet.

If Anchorage case, send to @)echl and civil cases or
(b) Children’s Division or (c) Traffic 2

\\ q\‘}’J 3. Send copy of Opening Notice and this Checklist to the appropriate trial court clerk
(‘,

Trial Ct.
Clerk

Step 2: ASSEMBLING AND FORWARDING THE CASE FILE
Do the following within 7 days of recciving the Opening Notice and Checklist:

1. Pull trial court case file.

[} If traffic/minor offense case, tie citation and related documents into plain manila
file folder. Write case caption and case number on tab

2. Gather all confidential/sealed d ents filed in case

3. If civil or criminal case, Records clerk to forward files to Civil or Criminal Division for

X
further processing.

E 4, Tie this Checklist on the top, right side of trial court file.

B 5. Place an Appeal ID Label (AP-475) on front of trial court case file

6. [] 215 Sentence Appeals: Go to Step 7. Do NOT make substitute file

& All Other Appeals: Make substitute file Tie the following into the substitute file
Copy of the final judgment

g Opening Notice

{X] Original of any pending trial court

B If traffic/minor offense case, also tie copy of citation in file.
X 7. Create an ROA in computer to cross-refi appeal case numb 1
« Enter date appeal filed in date field. |
e For event code, use Q + initials for trial court judge. w
Ontext line, enter "APPEAL FROM + APPEAL CASE NUMBER" {

1f traffic/minor offense case, do NOT create ROA. Instead, note “Appeal From +
BMMWMML'&J& Traffic/Minor Offense Record in the RUG




LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE =

STATE OF ALASKA, | Al 0
Plaintiff, \ '-.;;
‘\ ;"
v. 4
Case No. 3AN-06-05630 C1
ELI LILLY AND COMPANY, |

| STIPULATION FOR
Defendant. | DISMISSAL WITH PREJUDICE

COME NOW, the parties, by and through their respective counsel, pursuant to Rule
41(a)(1)[b] of the Alaska Rules of Civil Procedure, and stipulate that this action may be
dismissed with prejudice, with each of the parties to bear their own costs and attorney’s fees
In accordance with Rule 41(a)(1)[b], such dismissal shall be effective upon filing of this |

stipulation and without further order of court. The undersigned certify that ml}\rm.m\\nl

required under AS 09.68,130 has been submitted to the Alaska Judicial Council

FELDMAN ORLANSKY & SANDERS
Attomeys for Plaintiff

By
Dael { “Eric T. Sanders, ASBA No. 75100083

PEPPER HAMILTON LLP

and
LANE POWELL LLC
Attorneys for Defendant
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone 9072779511 Facsimile 907.276.2631

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
v. |
Case No. 3AN-06-05630 C1
ELI LILLY AND COMPANY,
Defendant. ANSWER

Defendant Eli Lilly and Company (“Lilly™). by its counsel, hereby responds to
plaintiff’s Complaint as follows:
JURISDICTION AND PARTIES

1. Lilly denies the allegations contained in Paragraph | of the Complaint, except

admits that this Court has jurisdiction over this matter

2. Lilly admits the allegations contained in Paragraph 2 of the Complaint

3. Lilly admits the allegations contained in Paragraph 3 of the Complaint

4.  Lilly denies the allegations contained in Paragraph 4 of the Complaint, except
admits that, at certain times, it has been authorized to do business in the State of Alaska and
in the Third Judicial District.

5. Lilly denies the allegations contained in Paragraph 5 of the Complaint, except
admits that (A) it is a corporation organized and existing under the laws of the State or‘;
Indiana, with its principal place of business in Indianapolis, Indiana; (B) at certain times, it |
has been authorized to do business in the State of Alaska and in the Third Judicial District:
and (C) it researched, tested, developed, manufactured, marketed. and/or sold Zyprexa® to
independent pharmaceutical wholesalers for use only upon prescription by a licensed
physician, in accordance with applicable laws and regulations. and for its approved

005478
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indications with warnings approved by the Food and Drug Administration (“FDA™) regarding
the risks and benefits of the medication. e
ALLEGATIONS OF FACT

6.  Lilly denies the allegations contained in Paragraph 6 of the Complaint

7. Lilly denies the allegations contained in Paragraph 7 of the Complaint

8. Lilly denies the allegations contained in Paragraph 8 of the Complaint, except
admits that it researched, tested, developed, manufactured, marketed. and or sold Zyprexa to
independent pharmaceutical wholesalers, for use only upon prescription by a licensed
physician, in accordance with applicable laws and regulations, and for its approved
indications with FDA-approved warnings regarding the risks and benefits of the medication

9.  Lilly denies the allegations contained in Paragraph 9 of the Complaint, except
admits that on September 30, 1996, the FDA approved Zyprexa for use in the management of
manifestations of psychotic disorder.

10, Lilly denies the allegations contained in Paragraph 10 of the Complaint,
except admits that on March 17, 2000, the FDA approved Zyprexa for use in the short-term

treatment of acute manic episodes associated with Bipolar | Disorder

LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

11. Lilly denies the allegations contained in Paragraph 11 of the Complaint,
except admits that on January 14, 2004, the FDA approved Zyprexa for maintenance
monotherapy for Bipolar Disorder.

12.  Lilly denies the allegations ¢ ined in Paragraph 12 of the Complaint ‘

3. Lilly denies the allegations contained in Paragroph 13 of the Complaint,|
except Lilly is without knowledge as to which “reports”™ plaintifT refers and denies phmnﬂ‘sl
description of the unidentified “reports” to the extent that it conflicts with such reports

14. Lilly admits that medical literature reporting on medical rescarch involving
Zyptexaispuﬂhhodinmnlﬁpkmdiuljmnml&kﬂdmicsphinﬁlfsd&nmmnonu

Sute of Abasha x Elf Lilly and Company (Case No. IAN-06-05630 CT) Page 20l 10
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

1

literature to the extent that it conflicts with such literature when read in context and in its |
entirety. f

15.  Lilly denies the allegations contained in Paragraph 15 of the Complaint to 1th
extent that the allegations are inconsistent with any statements issued by the United
Kingdom’s Medicines Control Agency when read in context and in their entirety. |

16. Lilly denies the allegations contained in Paragraph 16 of the Complaint to the
extent that the allegations are inconsistent with any statements or wamings issued by lhc_‘
Japanese Health and Welfare Ministry when read in context and in their entirety. ‘

17. Lilly denies the allegations contained in Paragraph 17 of the Complaint, |

including the allegation that Zyprexa has serious risks of diabetes, hyperglycemia, diabetic |

except admits that medical literature reporting on medical research involving Zyprexa is |

ketoacidosis, and other serious conditions.

18. Lilly denies the allegations contained in Paragraph 18 of the Complaint.

published in multiple medical journals, but denies plaintiff's description of the unidentified
“journal articles™ to the extent that it conflicts with such literature when read in context and
in its entirety. ]\

19. Lilly denies the allegations contained in Paragraph 19 of the Complaint, ‘
including the allegation that Zyprexa causes dangerous and permanent health consequences.

20. Lilly denies the allegations contained in Paragraph 20 of the Complaint.

21. Lilly denies the allegations contained in Paragraph 21 of the Complaint.

22. Lilly denies the allegations contained in Paragraph 22 of the Complaint.

23. Lilly (A) is without knowledge or information as to plaintiff’s meaning of the
term “top selling drug,” and therefore denies the allegations contained in Paragraph 23 of the
Complaint, and (B) admits that the sales figures for Zyprexa are disclosed in its filings with
the Securities and Exchange Commission (*SEC™), which are publicly available, and denies

m.ahhu Eli Litly and Company (Case No. JAN-06-05630 C1) Page 3ol 10
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

any characterization or interpretation inconsistent with these documents when read in context |
and in their entirety.
24. Lilly denies the allegations contained in Paragraph 24 of the Complaint. ‘
25. Lilly denies the allegations contained in Paragraph 25 of the Complaint, |
except is without sufficient knowledge or information to form a belief as to the truth or falsity i
of the allegations relating to plaintiff. J
26. Lilly denies the allegations contained in Paragraph 26 of the Complaint,
except is without sufficient knowledge or information to form a belief as to the truth or falsity
of the allegations relating to plaintiff. :
27. Lilly denies the allegations contained in Paragraph 27 of the Complaint.
except is without sufficient knowledge or information to form a belief as to the truth or falsity
of the allegations relating to plaintiff.

ANSWERING THE FIRST CLAIM FOR RELIEF
(Strict Products Liability: Failure to Warn)

28. Lilly incorporates its responses to paragraph 1-27 of the Complaint.

29. Lilly denies the allegations contained in Paragraph 29 of the ('ompluim.i
except admits that Lilly researched, tested, developed, manufactured marketed, and/or sold |
Zyprexa to independent pharmaceutical wholesalers, for use only upon prescription by a

licensed physician, in accordance with applicable laws and regulations, and for its approved

indications with FDA-approved warnings regarding the risks and benefits of the medication
30. Lilly denies the allegations contained in Paragraph 30 of the Complaint.
31. Lilly denies the allegations contained in Paragraph 31 of the Complaint
32. Lilly denies the allegations contained in Paragraph 32 of the Complaint.
33. Lilly denies the allegations contained in Paragraph 33 of the Complaint.
34. Lilly denies the allegations contained in Paragraph 34 of the Complaint.

e of Alaska v Eli Lilly and Company (Case No. 3AN-06-05630 CT) Page 4of 10

oosusl




ANSWERING THE SECOND CLAIM FOR RELIEF

(Strict Products Liability: Design Defect)

35. Lilly incorporates its responses to paragraph 1-34 of the Complaint

36. Lilly denies the allegations contained in Paragraph 36 of the Complaint

37. Lilly denies the allegations contained in Paragraph 37 of the Complaint,
including the allegation that Zyprexa had defects.

38. Lilly is without sufficient knowledge or information to form a belief as to the
truth or falsity of the allegations.

39, Lilly denies the allegations contained in Paragraph 39 of the Complaint

40. Lilly denies the allegations contained in Paragraph 40 of the Complaint

ANSWERING THE THIRD CLAIM FOR RELIEF

(Fraud and Negligent Misrepresentation)
41. Lilly incorporates its responses to paragraph 1-40 of the Complaint

42. Lilly denies the allegations contained in Paragraph 42 of the Complaint

43, Lilly denies the allegations contained in Paragraph 43 of the Complaint,
including the allegation that Lilly made claims concerning off-label use

44, Lilly denies the allegations contained in Paragraph 44 of the Complaint

45. Lilly denies the allegations contained in Paragraph 45 of the Complaint

46. Lilly denies the allegations contained in Paragraph 46 of the Complaint

47. Lilly denies the allegations contained in Paragraph 47 of the Complaint

A\d OURTH IM FOR RELIEF
(Negligence)

48. Lilly incorporates its responses to paragraph 1-47 of the Complaint

49. Lilly denies the allegations contained in Paragraph 49 of the ('omplaml.‘
except admits that it had a duty to exercise reasonable care in the rescarch, lcumg.\
development, manufacturing, labeling, wamning, marketing. and sale of Zyprexa. Lilly denies
that it breached such a duty.

50. Lilly denies the allegations contained in Paragraph 50 of the Complaint.

LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone 9072779511 Facsimile 907.276.2631
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

|
51. Lilly denies the allegations contained in Paragraph 51 of the Complaint. |

ANSWERING THE FIFTH CLAIM FOR RELIEF
(Violations of the Unfair Trade Practices and Consumer Protection Act)

52. Lilly incorporates its responses to paragraph 1-51 of the Complaint
53. Lilly denies the allegations contained in Paragraph 53 of the Complaint and |
all of its subparts.

54. Lilly denies the allegations contained in Paragraph 54 of the Complaint.
55. Lilly denies the allegations contained in Paragraph 55 of the Complaint.
WHEREFORE, defendant Eli Lilly and Company requests that Plaintiff’s |
Complaint, and all claims alleged therein, be dismissed with prejudice, that Lilly be aw ardcd}
the costs, disbursements, and attorney’s fees incurred in the defense of this action, and lha(’
Lilly be granted any other relief to which it may be entitled. J‘
AFFIRMATIVE DEFENSES
Defendant Eli Lilly and Company (“Lilly”), by its counsel, pleading in the

alternative and without prejudice to its other pleadings, states the following affirmative
defenses. By virtue of asserting additional defenses, Lilly does not assume any burden of

proof not otherwise legally assigned to it.

FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief can be granted against Lilly.
SECOND AFFIRMATIVE DEFENSE

Discovery may show that plaintiff’s claims are barred, in whole or in part, by
applicable statutes of limitations, statutes of repose, the doctrine of laches and/or as a result
of the failure to allege and/or comply with conditions precedent to applicable periods of
limitations and repose.

THIRD AFFIRMATIVE DEFENSE

Some or all of the plaintiff’s claims are barred by the learned intermediary doctrine.

At all relevant times herein, the physicians who prescribed Zyprexa to the individual patients

“JM‘EW&M“N&MQ Page 6 of 10
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 9072762631

reimbursed by the State of Alaska were in the position of sophisticated purchasers, fully
knowledgeable and informed with respect to the risks and benefits of Zyprexa.
FOURTH AFFIRMATIVE DEFENSE

The injuries, damages, and losses alleged in the Complaint. none being admitted,

were caused in whole or in part by the negligence of the plaintiff and/or others, over whom
Lilly exercised no control, had no opportunity to anticipate or right to control, and with
whom Lilly had no legal relationship by which liability could be attributed to it because of
the actions of the plaintiff and/or others, which by comparison was far greater than any
conduct alleged as to Lilly.
FIFTH AFFIRMATIVE DEFENSE
Plaintiff's alleged loss, damage, injury, harm, expense, diminution, or deprivation
alleged, if any, was caused in whole or in part by plaintiff’s failure to exercise reasonable
care and diligence to mitigate alleged damages.
SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are preempted by federal law in that Zyprexa was rescarched, |
tested, developed, manufactured, labeled, marketed and sold in a manner consistent with the

state of the art at the pertinent time and approved by the FDA.
VENTH VE DEFENSE
Some or all of plaintiff's claims are barred by the doctrines conceming unavoidably
unsafe products, including, but not limited to, the operation of comments | and K to Section
402A of the Restatement (Second) of Torts and/or barred by the Restatement (Third) of|

Torts.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs claims are barred in whole or in part by the applicable provisions of the
United States Constitution, the Constitution of the State of Alaska and'or the applicable
Constitution of any other State or Commonwealth of the United States whose laws might be

Page 7 of 19
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deemed controlling in this case. These provisions include, but are not limited to, the First

Amendment to the Constitution of the United States and Article I, Section 5 of the

Constitution of the State of Alaska because Lilly’s commercial speech regarding Zyprexa |

|

was neither false nor misleading. }

NINTH AFFIRMATIVE DEFENSE |

Lilly alleges that Alaska Medicaid participants were fully informed of the risks of |

the use of the product made the subject of this action by their treating physician, and lhc1i

informed consent given by the plaintiff is pleaded as an affirmative defense. |
TENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred and/or this Court should defer this matter, in whole or |

in part, pursuant to the doctrine of primary jurisdiction, in that the FDA is charged under the
law with regulating prescription drugs, including Zyprexa, and is specifically charged with |
determining the content of the warnings and labeling for preseription drugs. The granting of|
the relief prayed for in the plaintif©'s Complaint would impede, impair, frustrate or burden |
the effectiveness of such federal law and would violate the Supremacy Clause (Art. VI, ¢l. 2)|
of the United States Constitution.

ELEVENTH AFFIRMATIVE DEFENSE

To the extent plaintiff’s claims are based on alleged misrepresentations made to the

|

]
FDA, such claims are barred pursuant to Buckman Co. v. Plaintiffs’ Legal Committee, 531
U.S. 341 (2001).

LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

TWELFTH AFFIRMATIVE DEFENSE

Any verdict or judgment rendered against Lilly must be reduced by those amounts
that have been, or will, with reasonable certainty, replace or indemnify the individual patients
reimbursed by the State of Alaska, in whole or in part, for any past or future claimed
economic loss, from any collateral source such as insurance, social security, worker’s
compensaﬁonoranployeebeneﬁtsmm In addition, any amounts recovered by the

“"""'JM. i Lilly and Company (Case No. 3AN-06-05630 CT) Page S of 10

005485

foats = B



LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

State of Alaska pursuant to its statutory liens from patients who made claims against Lilly |
should reduce any judgment in this action. l
THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff's purported allegations of misrepresentation and fraud do not comply with |

Rule 9(b) of the Alaska Rules of Civil Procedure in that they fail to state a cause of action as

a matter of law because, among other deficiencies, plaintiff fails to plead with specificity any

false misrepresentation as to a material fact and/or reliance on the part of plaintiff upon any

such material fact.
FOURTEENTH AFFIRMATIVE DEFENSE |

Lilly is entitled to the benefit of all defenses and presumptions contained in, or|

arising from, any rule of law or statute of any other state whose substantive law might control |

|

the action,
FIFTHTEENTH AFFIRMATIVE DEFENSE

To the extent that plaintiff requests attorneys’ fees, such request is improper undcrl
|

applicable law. [
SIXTEENTH AFFIRMATIVE DEFENSE
Discovery may show that plaintiff has failed to join indispensable parties and has

improperly cumulated the claims of many patients on whose behalf the State of Alaska is

bringing this suit.

SEVENTEENTH AFFIRMATIVE DEFENSE

To the extent plaintiff seeks equitable relief, those claims are barred because

plaintiff has an adequate remedy at law.
1 E FFIRMATIVE DEFENSE
To the extent plaintiff's claims are based on alleged violations of the Alaska Unfair
nwehmﬂaAumnnmemuumumumuumdeumunxwmmqumww
of the United States, those claims are barred under AS § 45.50.481(a)(1).

Page9of 10
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

A laska . i Llly and Company (Case No. 3AN-06-05630 C1) Page 10 £ 10

NINETEENTH AFFIRMATIVE DEFENSE E
Plaintiff is not entitled to an award of damages under AS § 45.50.501(b) or civil |
penalties under AS § 45.50.551(b).

1
Lilly hereby gives notice that it intends to rely upon such other defenses as may ‘

become available or apparent during the course of discovery and thus reserves the right mé
amend this list to assert such defenses.
PRAYER FOR RELIEF

WHEREFORE, defendant Eli Lilly and Company requests that Plaintiff’s
Complaint, and all claims alleged therein, be dismissed with prejudice, that Lilly be awarded
the costs, disbursements, and attorney’s fees incurred in the defense of this action, and xhuxL
Lilly be granted any other relief to which it may be entitled.

DATED this 3 1st day of August, 2006. |

LANE POWELL LLC
Anomuﬁ}br Dele 1 Elj Lilly and Company |
\
|
By
Bmmer H. Jamn n, ASBA No. smm
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA K{

THIRD JUDICIAL DISTRICT
STATE OF ALASKA, )
)
Plaintiff, )
)
Vs, )
)
ELI LILLY AND COMPANY, )
)
Defendant. )
) Case No. 3AN-06-Sk30  CIV
)
)
COMPLAINT

Plaintiff, the State of Alaska (hereinafter “the State™), hereby alleges for their
Complaint against Defendant Eli Lilly and Company (hereinafter “Defendant™ or “Eli
Lilly”) as follows:

JURISDICTION AND PARTIES

7 Jurisdiction over the subject matter of this cause of action is based upon AS
44.23.020 and 45.50.501, which grant the State authority to file suit against Defendant.
2. Personal jurisdiction over this Defendant is proper under the Alaska Long

Arm Statute as codified in AS 09.05.015.
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3. Because the State of Alaska is not a citizen for purposes of diversity
jurisdiction, no federal court can exercise subject matter jurisdiction over this case by
virtue of diversity of citizenship.

4, Venue is proper in the Third Judicial District at Anchorage pursuant to Rule
3 of the Alaska Rules of Civil Procedure, in that many of the unlawful acts committed by
Defendant were committed in Anchorage, including the making of false statements and
misrepresentations of material fact to the State of Alaska, its departments, agencies.
instrumentalities, and contractors, and to the Alaska Medicaid Program
o Defendant Eli Lilly and Company is an Indiana corporation with its

principal place of business in Indianapolis, Indiana. At all times relevant hereto, Eli Lilly

s of licensing, manufacturing, distributing,

and Company was engaged in the b
and/or selling, cither directly or indirectly, through third parties or related entities, the
pharmaceutical prescription drug Zyprexa (hereinafter “Zyprexa™ or “the product™). At
all times relevant to this action, Eli Lilly did business within the State of Alaska by
marketing and selling Zyprexa within the State to both the State and its agencies, and to
the general public.
ALLEGATIONS OF FACT
6. This is a civil action for damages and penalties arising from the marketing

and sale of the prescription drug Zyprexa.
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7 Prior to selling Zyprexa, Lilly knew there was a risk of Zyprexa users
developing severe and harmful health conditions including, but not limited to,
hyperglycemia, acute weight gain, exacerbation of diabetes mellitus, and pancreatitis.
Furthermore, Defendant has been aware of studies linking Zyprexa to these conditions,
yet has failed to warn the Food and Drug Administration, the State, physicians, and
consumers of these risks. This failure to warn the Food and Drug Administration of these
known risks is relevant to Plaintiff’s complaint.

8. At all times relevant to this action, Defendant has been responsible for, or
involved in, designing, manufacturing, marketing, advertising, distributing, and selling
Zyprexa.

9. In 1996, the United States Food & Drug Administration (hereinafter
“FDA") approved Zyprexa for use in the treatment of schizophrenia.

10.  In 2000, the FDA approved Zyprexa for use in the short-term treatment of
acute mixed or manic episodes associated with bipolar disorder.

11.  In 2004, the FDA approved Zyprexa for maintenance in the treatment of
bipolar disorder, also known as manic-depression.

12. Notwithstanding the limited uses approved by the FDA, Defendant
advertised and sold Zyprexa for a number of non-approved or “off-label” uses including,
but not limited to, Alzheimer Disease, Geriatric Dementia, Tourette’s Syndrome,

005490
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Pervasive Developmental Delay, Autism, Anorexia Nervosa, and general depression.
This was in spite of the fact that no testing approved by the FDA had demonstrated the
effectiveness of Zyprexa for such uses. Lilly recognized that the small number of
psychiatric patients would provide an undesirably small market for the product. In a
continuing effort to illegitimately receive greater profits from Zyprexa, Lilly’s sales force
concentrated on primary care physicians, rather than psychiatrists, and focused upon
marketing and selling the drug as treatment for depression and anxiety, rather than the
psychotic conditions for which Zyprexa had been approved. To this end, Lilly employed
its immense marketing resources to encourage and promote sales for unapproved uses.
Lilly made this effort even though it knew Zyprexa was not approved for treatment for
those conditions.

13.  Shortly after the Defendant began selling Zyprexa, the FDA began to
receive reports of Zyprexa consumers developing hyperglycemia, acute weight gain,
exacerbation of diabetes mellitus, pancreatitis, and other severe diseases and conditions.
These conditions occurred not only in patients with the psychiatric conditions for which
Zyprexa had been approved but also in the non-approved or “off-label” uses.

14.  Beginning in 1998, scientific journals began to publish studies that
established a causal association between using Zyprexa and developing or exacerbating
diabetes mellitus (hereinafter “diabetes”) and development of dangerously high blood

Complaint
Case No. 3AN-06-____ CIV
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sugar levels, also known as hyperglycemia. Studies have consistently continued to find a
relationship between Zyprexa and these dangerous conditions.

15.  In April, 2002, the British Medicines Control Agency warned about the risk
of diabetes for patients prescribed Zyprexa. The agency reported forty known incidents
of diabetes, hyperglycemia, diabetic ketoacidosis, diabetic coma, and one death among
users of Zyprexa. Subsequently, the British government required Defendant to warn
consumers about the risk of diabetes and diabetic ketoacidosis, and further required
Defendant to instruct patients who were using Zyprexa to monitor their blood sugar
levels.

16. In that same month, the Japanese Health and Welfare Ministry issued
emergency safety information regarding the risk of diabetes, diabetic ketoacidosis, and
diabetic coma for users of Zyprexa.

17. Defendant has failed to warn consumers in this country, including the State,
about the serious risks of diabetes, hyperglycemia, diabetic ketoacidosis, and other
serious conditions associated with the use of Zyprexa.

18.  The Defendant knew, or was reckless in not knowing, of the risks involved
in consuming Zyprexa. Furthermore, the Defendant has been aware of studies and

journal articles linking use of Zyprexa with these and other severe and permanent

diseases since 1998.

Compllm' it
Case No. 3AN-06-___CIV
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19.  Defendant failed to warn consumers, including the State, its physicians, and ‘

22 B o
dicaid recip of the dangerous and permanent health consequences caused by the

use of Zyprexa. In fact, Defendant instructed its representatives to minimize and
misrepresent the dangers of Zyprexa, affirmatively and consciously placing company
profits above the public safety. This is particularly true of the prescriptions written for
off-label uses. This failure to wamn was designed and intended to maximize company
profits, even after Lilly’s own experts were questioning the safety of Zyprexa

20. Beginning in the 1990s, Defendant’s strategy has been to aggressively
market and sell Zyprexa by willfully misleading potential users about serious dangers
resulting from the use of Zyprexa. Defendant undertook an advertising blitz, extolling
the virtues of Zyprexa in order to induce widespread use. This marketing campaign
consisted of advertisements, telephone conferences, live conferences, direct promotional
presentations to doctors and other healthcare providers, and other promotional materials
provided directly to Zyprexa users. Defendant has also advertised the use of Zyprexa for
off-label uses, including geriatric dementia, pediatric symptoms, and for general
depression.

21.  The advertising program sought to create the impression and belief by
eomumnndphy!icilmnmlypmuwunrcﬁrhmm.mdhndrm«si«
eﬂwmmmmmmwmymmmm This was
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done even though Defendant either knew these representations to be false or had no
reasonable grounds to believe them to be true.

22.  The advertising program purposefully disguised the risks associated with
Zyprexa use, including serious illness and death. Eli Lilly relayed only positive
information and relied upon manipulated statistics to suggest widespread acceptability,
while at the same time concealing adverse factual material, including relevant
information of serious health risks from the State, physicians, and the general public. In
particular, the advertising materials produced by Defendant falsely represented the
severity, frequency, and nature of adverse health effects caused by Zyprexa. Further,
they falsely represented that adequate testing had been done on Zyprexa. In particular,
Defendant misrepresented that testing had been performed for off-label uses when if fact,
no such testing had been done and the FDA had not approved Zyprexa for such uses

23.  As a result of Defendant’s advertising and marketing campaign, Zyprexa
has become one of Defendant’s top-selling drugs, and has been prescribed to over 12
million people worldwide. In 2003, approximately seven million prescriptions for
Zyprexa were dispensed, resulting in more than $2 billion in sales. In 2003, Zyprexa was

the seventh largest selling drug in the country. In 2004, Zyprexa sales exceeded $4.4

billion.
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24.  Shortly after Defendant began selling its product Zyprexa, it received
reports of Zyprexa users developing severe and harmful health conditions including but
not limited to, hyperglycemia, acute weight gain and associated cardiovascular risks,
exacerbation of diabetes mellitus, and pancreatitis. These reports further confirmed
known risks of Zyprexa. This information was knowingly withheld or misrepresented to
the Federal Drug Administration, the State, and the general public. This information was
material and relevant to Plaintiff.

25. In making Zyprexa available to Medicaid patients, Defendant knowingly
misrepresented to the State of Alaska that Zyprexa was safe and effective. The State of
Alaska allowed the purchase of Zyprexa for Alaska Medicaid recipients based upon such
representations by Defendant.

26. Zyprexa has been prescribed by Alaska physicians to many recipients of the
Medicaid program of the State. As a result of ingesting Zyprexa, Alaska Medicaid
patients have suffered serious health effects, which now require further and more
extensive medical treatment and health-related care and services. For these individuals,
the State is the financially responsible party for these services. The State has thus
suffered and will continue to suffer additional financial loss in the care of those Medicaid

recipients who consumed prescriptions which were ineffective, unsafe, and actively
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harmful. In addition, the State has paid for Zyprexa prescriptions for uses which were
not approved.

27.  The State, as the financially responsible party and in its parens patriae, has
the right to bring this suit.

FIRST CLAIM FOR RELIEF
(Strict Products Liability — Failure to Warn)

28.  Plaintiff incorporates paragraphs 1 through 27 as if fully set forth herein.

29. Defendant is the manufacturer and/or supplier of Zyprexa.

30. The Zyprexa manufactured and/or supplied by Defendant was and is
unaccompanied by proper warnings or packaging regarding all possible side effects
associated with the use of Zyprexa. The Defendant failed to wam of the comparative
severity, incidence, and duration of such adverse effects. The warnings given to the
State, physicians, and the general public did not accurately reflect the signs, symptoms,
incidents, or severity of the side effects of Zyprexa.

31, Defendant failed to adequately test Zyprexa. Such testing would have
shown that Zyprexa possessed serious potential side effects to which full and proper
warnings should have been made.

32.  The Zyprexa manufactured or supplied by Defendant was defective due to
inadequate post-marketing warnings, packaging, or instructions. After the manufacturer
knewotshouldhaveknownoﬁherisksol‘iqjuryﬁunlyptexa.itfailedmpmvid:
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| adequate warnings to physicians, the general public, or the State as the prescribers, users,
and financially responsible party, respectively.  Further, Defendant continued to
aggressively market Zyprexa for both approved and non-approved uses.

33.  Defendant actually knew of the defective nature of Zyprexa, but continued
to market and sell Zyprexa without proper warning, so as to maximize sales and profits,
in conscious disregard for the foreseeable harm caused by Zyprexa.

34.  As a proximate cause and legal result of Defendant’s failure to wamn of
known and reasonably knowable dangers associated with the use of Zyprexa, the State

has suffered and will continue to suffer damages as outlined in paragraph 26 above

SECOND CLAIM FOR RELIEF

(Strict Products Liability: Design Defect)

35.  Plaintiff incorporates paragraphs | through 34 as if fully set forth herein

36.  Atall times material and relevant to this action, Zyprexa was defective in
design and manufacture, and was so at the time it was prescribed by doctors participating
in the State’s Medicaid program. Zyprexa was defective and dangerous in that it caused
serious injuries when used for its intended and foreseeable purpose, i.¢., when ingested as
pnsaibednndinlhemmmmmmcndcdby Defendant.

37, TbedefeminlymwmknownloDefend-mummneorappmm by
the Federal Food and Drug Administration. Such defects were concealed and withheld
from the FDA. DhclmbyD@&MuuwasMum,incmplm.misludin&md
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fraudulent. Further, Defendant misrepresented and concealed the fact that Zyprexa was
being used for off-label uses for which it had not been approved and was not known to be
effective.

38. Defendant knew Zyprexa would be used by the consumer without
inspection for defect and that the State, physicians, and medicinal users of Zyprexa were
relying upon Defendant’s representations that the product was safe.

39. Adequate post-approval testing would have revealed the further extent of
the dangers of ingesting Zyprexa, and would have shown that the use of Zyprexa could
cause extensive medical complications and costs for injuries relating to its use.

40.  As a proximate and legal result of the design defect, as well as Defendant’s
failure to adequately test the product so as to discover the defect, the State has suffered
and will continue to suffer the damages alleged in paragraph 26.

THIRD CLAIM FOR RELIEF
(Fl"ﬂlld and N ,"E Miuvpl ion)

41.  Plaintiff incorporates paragraphs 1 through 40 as if fully set forth herein.

42. Defendant’s warning of side effects associated with Zyprexa contained
false representations and/or failed to accurately represent the material facts of the full
range and severity of side effects and adverse reactions associated with the product.
Further, Lilly fraudulently misrepresented the appropriateness of the suitability of

Zyprexa for unapproved and off label uses.
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endant’s claims and assertions to the Food and Drug Administration,
of Alaska, physicians, and the general public regarding Zyprexa contained false
ntations as to the safety of Zyprexa and its defective design. Further Defendant’s
claims concerning off-label use were false and fraudulent.

44,  Defendant was negligent in not making accurate representations regarding
the side effects and adverse medical conditions caused by the use of Zyprexa.

45.  Defendant knew or reasonably should have known through adequate testing
that the claims made to the State with regard to the safety and efficacy of Zyprexa were
false or incomplete, and misrepresented the material facts of Zyprexa's unsafe and
defective condition.

46.  Defendant’s misrepresentations in this regard were done with the intention
of inducing the State to approve of the distribution of Zyprexa to participants in the
Alaska Medicaid Program for both approved and off label uses.

47. As a proximate and legal result of Defendant’s fraudulent
misrepresentations, the State has suffered and will continue to suffer the damages alleged
in paragraph 26.

F
(Negligence)

48.  Plaintiff incorporates paragraphs 1 through 47 as if fully set forth herein.
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49. Defendant had a duty to exercise reasonable care in the manufacture, sale,
| and/or distribution of Zyprexa, including a duty to ensure that users would not suffer
from unreasonable, dangerous, undisclosed, or misrepresented side effects. This duty
extends to the State of Alaska as the party ultimately bearing financial responsibility for
Alaska Medicaid patients.

50. Defendant breached this duty, as it was negligent in the testing, marketing,
manufacture, sale, and packaging of Zyprexa.

51. As a direct and proximate result of Defendant’s negligence, the State has
suffered and will suffer the damages alleged in paragraph 26 above.

FIFTH CLAIM FOR RELIEF
(Violations of the Unfair Trade Practices and Consumer Protection Act)

52.  Plaintiff incorporates paragraphs 1 through 51 as if fully set forth herein.

53, Defendant violated the Alaska Unfair Trade Practices and Consumer
Protection Act, as codified in AS 45.50.471, er seq., by engaging in deceptive trade
practices through the marketing and advertising of Zyprexa. These violations were made
in the following particulars:

a. Defendant represented that Zyprexa had characteristics, uses, benefits,
and/or qualities that it did not have, in violation to AS 45.50.471(b)4);

b. Defendant represented that Zyprexa was of a particular standard, quality,
and grade suitable for consumption when in fact it was not, in violation of

AS 45.50.471(b)X6):
LAW OFFCES
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- Defendant advertised Zyprexa with an i

) ; ntent not to sell it ad
violation of AS 45.50.471(b)8). énsiogoe

d. Dsfcndanl engaged in conduct creating a likelihood of confusion or a
misunderstanding and which misled or damaged buyers of Zyprexa,
including the State of Alaska, in violation of AS 45.50.471(b)(11)

e. Defendant used misrepresentations or omissions of material facts with the
intent that others rely on the misrepresentations or omissions in connection
with the sale of Zyprexa, in violation of AS 45.50.471(b) 12)

f. Defendant violated the labeling and advertising provisions of AS 17.20. in
violation of AS 45.50.471(b)(48)

54.  Defendants knowing and intentional acts or omissions constitute repeated
violations of Alaska law.

55.  Asadirect and proximate result of one or more of these violations, the State has
suffered and will continue to suffer damages as alleged in paragraph 26 In addition to those
damages, Defendant is also liable for actual attorneys’ fees and costs incurred by Plaintiff, and

penalties as set forth in AS 45.50.551
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for judgment against Defendant as permitted by
Alaska law, as follows:
i For an award of damages in excess of the $100,000 jurisdictional limit of
the court against Defendant Eli Lilly for the Zyprexa-related damages of past, present,
and future medical expenses for recipients of the Alaska Medicaid program,
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For restitution damages for the cost of all Zyprexa prescriptions paid by the
& For civil penalties of $5,000 per violation of the Unfair Trade Practices

4, For costs, interest and actual attorneys’ fees: and
5. For all other relief deemed just by the court.
Respectfully SUBMITTED and DATED this ?_? day of February, 2006

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiffs

Eric T. Sanders - e
AK Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

Counsel for Plaintiffs

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Counsel for Plaintiffs
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