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Qbijective: This study investigated the proportion of psychiatric and medical patients who
are impaired in their decision-making abilities in relation to each of several major legal stand-
ards for determining competence to consent to treatment. Method: The subjects were hospi-
talized patients with diagnoses of schizophrenia (N=75), major depression (N=92), and is-
chemic beart disease (N=82) and equal numbers of community comparison subjects matched
on age, race, gender, education, and occupation. Three instruments measuring abilities related
to the legal standards for competence were administered to each group Impaired functioning
was defined as scores two standard deviations below the means for all subjects combined or
lower. Results: Although similar percentages of subjects with impaired performance were
found for each of the measures, different groups of patients were identified as impaired de-
pending on the measure used. The proportion of patients identified as impaired increased when
compound standards were used, i.e., when impairment was defined as poor performance on
any of two or three measures. Despite previous suggestions that the legal standards might form
a bierarchy of rigorousness, the data did not support this hypothesis. Conclusions: Choice of
standards for determining competence, including compound standards, will affect the identity
and proportion of patients classified as impaired. Clinicians should be aware of applicable
standards in their jurisdictions. Use of compound standards requires independent evaluation
of performance on abilities related to each relevant standard, because standards do not appear
to be hierarchical. Policies relating to the characterization of persons as incompetent must be

fashioned with caution.
(Am ] Psychiatry 1995; 152:1033-1037)

linicians are frequently faced with the need to as-
sess patients’ capacities to make decisions about
treatment. Formal assessments may be required in gen-
eral medical or psychiatric settings when questions are
‘raised about patients’ abilities to consent to or refuse
treatment (1, 2). Even more common are the implicit
judgments that physicians make concerning their pa-
tients’ decision-making abilities when they discuss
treatment options with them (3). In either case, clini-
cians’ judgments will determine whether they accept
patients’ decisions or seek the assistance of alternative
decision makers.
The process of assessing patients’ capacities, either
formally or in routine discussions with patients, has
been hampered by confusion over the standards to be
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applied. Legal standards for decision-making capacity
(i.e., standards for assessing legal competence to con-
sent to treatment) are often vague and inconsistent, ap-
pearing to vary across and even within jurisdictions (4).
Clinicians are therefore uncertain about which stand-
ard or standards to apply and what methods to use in
assessing patients’ performance with respect to those
standards.

Commentators have recognized in recent years that
courts generally select from among a small number of
possible standards for decision-making capacity, apply-
ing one or more of them in particular cases (3-5). Four
standards may be found in the law, each addressing a
somewhat different type of ability: 1) to express a
choice; 2) to understand information relevant to the de-
cision about treatment; 3) to appreciate the significance
for one’s own situation of the information disclosed
about the illness and possible treatments; and 4) to ma-
nipulate the information rationally (or reason about it)
in a manner that allows one to make comparisons and
weigh options. _ , L

What has remained unclear to clinicians and courts
alike is the impact of selectidg one or another of these
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standards or of applying several simultaneously. If pa-
tients’ abilities tend to be impaired uniformly across the
functions addressed by each of the standards, which-
ever of the standards is selected will have no effect on
the outcome. On the other hand, if conditions that im-
pair mental functioning differentially affect the abilities
" associated with the standards, opinions about whether
_particular patients are capable of making their own de-
cisions might be affected greatly by the applicable
standard or standards. Moreover, if the standards are
hierarchically organized, such that some are more rig-
orous than others, the proportion of patients allowed
to make their own decisions will vary according to the
standard chosen.

The potential empirical effect of the various standards
has important implications for both policy and practice.
Selection of a rigorous standard of decision-making ca-
pacity risks depriving a substantial number of persons
of their rights to make decisions about their lives, as well
as subjecting patients to potential delays in much-needed
treatment while the capacities of a large number of pa-
tients are being reviewed by administrative boards or
the courts. If a less rigorous standard is selected, however,
the process will fail to identify some patients who should
be protected from the potentially deleterious effects of
their decision-making incapacities.

This article uses data from a large, multisite con-
trolled study of decision-making capacities of patients
with mental and medical illnesses to consider the effects
of selecting among standards to determine decision-
making capacity. The study examined patients’ per-
formance on instruments that assessed abilities related
to legal standards that are commonly applied when
questions regarding patients’ decision-making capaci-
ties are raised.

METHOD

Three groups of patients hospitalized for acute illness participated
in the study: two with mental illness (schizophrenia or schizoaffective
disorder, N=75; major depression, N=92) and one with a medical
illness (ischemic heart disease [angina pectoris], N=82). Data were
collected in psychiatric and medical facilities at three sites (Worcester,
Mass.; Pittsburgh, Pa.; and Kansas City, Mo.); each group of patients
was recruited from two of the sites. Patients’ participation was vol-
untary, written informed consent was obtained, and testing occurred
in most cases 2—7 days after hospital admission.

Three comparison groups were composed of volunteers who were
living in the communities served by the hospitals and who were not
ill. Each community comparison subject was matched to a hospital-
ized subject on age, gender, race, and socioeconomic status (based on
education and highest-rated lifetime occupation). Potential commu-
nity subjects were excluded if they had a history of experiencing the
illness for which they were to participate as a comparison subject or,
in the case of the comparison groups for the mentally ill groups, if

_they met screening criteria for schizophrenia or depression (6).

Further details of the composition and recruitment of the groups
have been provided elsewhere (7). Patients’ clinicians asked that cer-
tain patients not be approached for participation, usually because
they were too ill (1%-20% of admitted patients, depending on the
site). Other sources of attrition included unavailability of potential
subjects when interviewers were present. Ultimately, 43%-56% of
patients who were eligible on the basis o.i: admitting diagnosis wete
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approached for recruitment to the study. Among patients who were
approached, 15%-20% declined to participate. Despite various
sources of attrition, the demographic composition of the study groups
(age, race, gender) was similar to that of the admission populations
from which they were drawn.

Three instruments were developed specifically to assess the abilities
associated with four legal standards for competence to consent to
treatment. In contrast to other measures that have been developed for
assessing competence of patients (5), these instruments are the only
set of measures designed to assess abilities related to all of the legal
standards. Moreover, in contrast to other instruments, the three
measures were developed to maximize standardization of administra-
tion, provide highly structured procedures, and offer scoring criteria
that minimized differences between scorers in judgments about the
quality of patients’ responses. The content, administration, and scor-
ing reliability of the three instruments are described in an earlier pub-
lication (8) and in the insttuments’ manuals, which are available from
the first author on request. Interrater reliability was found to be quite
good for all measures.

The instrument measuring understanding (“Understanding Treat-
ment Disclosure”) presents subjects with a standardized set of infor-
mation in five brief parts, describing 1) a disorder and its symptoms,
2) a proposed medication as treatment, 3) the potential benefits of the
medication, 4) the potential risks and discomforts of the medication,
and 5) an alternative treatment (hospital milieu and psychotherapy,
surgery) and its potential benefits and risks/discomforts. Each hospi-
talized subject received a version of the instrument describing his or
her own type of disorder, and each community comparison subject
received the same version as was given the patient to whom he or she
was matched. After each of the five parts of the disclosure, subjects
were asked to paraphrase the information in their own words, and
their responses were scored according to criteria provided in the in-
strument’s manual. Scores range from 0 to 10.

The instrument measuring reasorning (“Thinking Rationally About
Treatment™) presents subjects with a hypothetical story about a per-
son who developed an illness (the same as the patient’s own or, for
comparison subjects, the same as the illness of the group for which
they were acting as comparisons) and then offers a description of
three trcatment choices, their benefits, and their risks/discomforts.
Subjects are asked to “advise™ the person in the story regarding a
choice of treatment and to explain their reasons. The instrument pro-
vides for objective scoring of the presence or absence in subjects’ ex-
planations of several aspects of decision making (e.g., considering
consequences, making comparisons between options). Other tasks in
the reasoning instrument include standardized tests of subjects’ grasp
of probability and transitive thinking and their ability to generate
consequences of the available treatment options. Scores range from 0
to 14. A measure of ability to express a choice is included in this
instrument; scores range from 0 to 2.

The instrument measuring appreciation (“Perceptions of Disor-
der”) has two parts. One part (“Nonacknowledgment of Disorder”)
describes to patients their own current diagnosis and symptoms
(based on descriptions in their hospital charts), then asks them to rate
the degree to which they agree that these statements accurately de-
scribe them. Low scores (lack of appreciation) are obtained on the
instrument when patients’ perceptions are markedly discrepant from
clinical observations in their charts. The second part (“Nonacknowl-
edgment of Treatment Potential”) elicits patients’ opinions about
whether they believe that treatment in general, and medication spe-
cifically, might be of some benefit to them. The measure does not
“penalize™ subjects merely for disbelieving the value of treatment. A
procedure for analyzing their explanations for their belief ensures
that subjects will obtain low scores (failure to appreciate the possible
benefit of treatment) only when their explanations are based on
grossly distorted or delusional premises. Scores on each of the two
subtests range from 0 to 6.

Research assistants administered all three measures to the hospi-
talized subiects. Community comparison subjects, however, received
only two instruments; the appreciation measure was not appropriate
for them, because its format requires that reference be made to the
subject’s own disorder and symptoms.

For understanding and reasoning, performance was classnf‘ ed as

- impaired if scores were two standard deviations be|ow the mean of :
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TABLE 1. Subjects Whose Scores Indicated Impairment on Three Measures of Capacity to Make Treatment Decisions?

Subjects With Scores Indicating Impairment

Patients With Patients With Comparison
Schizophrenia Depression Patients With Subjects
(N=75)b (N=92) Angina (N=82) (N=249)
Measure N % N % N % N %
Understanding 21 280 5 54 6 7.3 6 24
Reasoning 18 240 7 7.6 0 0.0 5 20
Appreciation® 17 22,7 11 12.0 4 4.9

sCriteria for impairment were the following: for understanding, scores of 0-4; for reasoning, scores of 0-5; for appreciation, a score of 0 on
nonacknowledgment of disorder and/or a score of 0-2 on nonacknowledgment of treatment potential. _

bOn all measures, the group with schizophrenia manifested a significantly greater proportion of subjects in the impaired range than did the other
groups. For example, in the comparison between the patients with schizophrenia and the patients with depression, for understanding, x2=14.52,
df=1, p<0.001; for reasoning, x*=7.48, df=1, p<0.01; for appreciation, x2=4.15, df=1, p<0.05. .

<The appreciation measure was not administered to the comparison subjects.

TABLE 2. Subjects With Adequate Performance on One Measure of Capacity to Make Treatment Decisions Who Showed Impairment on Other
Measures

Subjects With Impaired Performance on Measure

. . iation®
Subjects With Adequate Perform- M Reasoning —AEEEM—
ance on Mcasure N Yo N % N %
Understanding
Schizophrenic patients (N=54) 8 14.8 13 241
Depressed patients (N=87) 6 6.9 12 13.8
Angina patients (N=76) 0 0.0 4 53
Comparison subjects (N=243) 4 1.6
Reasoning
Schizophrenic patients (N=55) 10 18.2 12 21.8
Depressed patients (N=84) 4 4.8 10 119
Angina patients (N=82) 6 7.3 4 4.9
Comparison subjects (N=244) 5 2.0 '
Appreciation
Schizophrenic patieats (N=57) 17 29.8 14 24.6
Depressed patients (N=80) 5 6.3 6 7.5
Angina patients (N=79) 5 6.3 0 0.0

aThe appreciation measure was not administered to the comparison subjects.

scores for the total study group (i.c., for all hospitalized patients and
community comparison subjects combined) or lower. With the use of
this criterion, impaired understanding was defined as a score of 4 or
less and impaired reasoning as a score of 5 or less. Impaired perform-
ance on appreciation was defined as having either the lowest possible
score (score=0) on the subtest for nonacknowledgment of disorder or
a score of 0-2 on the subtest for nonacknowledgment of treatment
potential. These cutoffs provide a conservative estimate of impaired
performance, a choice that is consistent with the policy that individu-
als should be considered capable of making decisions for themselves
in the absence of substantial evidence to the contrary (9).

RESULTS

Table 1 summarizes the percentage of subjects in each
hospitalized patient group and in the combined com-
munity comparison groups who scored in the impaired
range on each of the instruments. Scores on ability to
express a choice showed that few subjects performed
poorly; these data, therefore, are not discussed further
in this article. - o .

For each of the three.measures,. the proportion of
subjects with schizophrénia who, scored in’ the im--
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paired range—about one-quarter—was significantly

_higher than the proportion in the other two hospital-

ized groups. Nonetheless, within any given diagrostic
group, the proportion of subjects who scored in the
impaired range was not significantly different across
instruments. To explore whether each instrument iden-
tified the same subset of subjects, we examined sub-
jects’ patterns of impairment scores across all three
measures.

As shown in table 2, the results did not support the
hypothesis. A substantial number of participants who
performed adequately on one measure manifested im-
paired performance on another. For example, of the
72.0% of subjects with schizophrenia who performed
adequately on the understanding measure, 24.1% had
impaired performance on appreciation and 14.8% on
reasoning. Given the lower overall proportions of sub-
jects in the impaired range in the depression, angina,
and comparison groups, the figures for these groups

were proportionately smaller. ,.

It is apparent, therefore, that. the usé‘%f‘co;npound '
standards (for example,a’court’s use of thoré than one
<- 1035
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TABLE 3. Subjects Whose Scores Indicated Impairment on Compound Measures of Capacity to Make Treatment Decisions

Subjects With Scores Indicating Impairment

Patients With Patients With Comparison
Schizophrenia Depression Patients With Subjects
(N=75) (N=92) Angina (N=82) (N=249)
Measures N . % N % N % M %
Understanding and/or appreciation 34 453 17 18.5 10 12.2 6 2.4°
Understanding and/or reasoning 29 38.7 1 12.0 6 7.3 10 4.0
Appreciation and/or reasoning 30 40.0 17 18.5 4 4.9 5 2.0
Understanding, appreciation, and/or reasoning 39 52,0 22 23.9 10 12.2 10 4.0

aPercentage does not reflect performance on the appreciation measure, which was not administered to the comparison subjects.

standard in any given case) would produce a greater
proportion of persons identified as impaired in deci-
sion-making abilities than would the use of any single

. standard. Table 3 demonstrates this effect with various
compound standards. For example, while only about
one-quarter of the subjects with schizophrenia showed
impaired performance on any one measure, 52.0% of
them would be considered impaired if a compound
standard that defined nonimpairment as adequate per-
formance on all three measures were used. Comparable
figures for the other groups were 23.9% for the group
with depression, 12.2% for the group with angina, and
4.0% for the three community comparison groups
combined. :

The possible hierarchical relationships of the stand-
ards are seen in tables 1 and 3. If the standards were
hierarchical, such that they could be ranked in order of
increasing stringency, then different proportions of
subjects would score in the impaired range on different
standards. As can be seen in table 1, however, the ap-
plication of single standards failed to result in the ap-
pearance of a hierarchy; the percentage of subjects in
the impaired range was not markedly different across
standards. Moreover, as shown in table 3, no clear hi-
erarchical effect arose when combinations of two or
more standards were used.

DISCUSSION

This study suggests that the three major standards for
evaluating decision-making capacities related to treat-
ment do not differ in the proportion of patients they
identify as performing relatively poorly on treatment
decision tasks. Nonetheless, if a single standard is to be
used, the choice of standards is important in determin-
ing which particular patients may be classified as rela-
tively impaired in their decision-making ability, because
a substantial proportion of patients who perform ade-
quately according to any one standard may do poorly
when judged according to another standard. Additional
data are needed to allow identification of patients’ char-
acteristics that are associated with poor performance
on each standard. '

Often, however, clinicians or courts use a combina-
tion of standards to assess decision-making capacity.
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Our data speak to both the wisdom and the risks of that
approach. Clearly, no single standard is sufficiently
broad to identify all persons whose decision making
may be substantially impaired. Given that the cognitive
functions associated with each standard appear to be
affected differently by psychiatric and medical illnesses,
a compound standard is useful in preventing many de-
cision makers with substantial cognitive deficiencies
from “slipping through the net.” On the other hand, as
standards are added to one another, an ever-increasing
proportion of persons may be excluded from making
their own decisions about treatment. Substantially rais-
ing the threshold of demands for decision-making abili-
ties could compromise the principle—fundamental to
the view of individuals’ rights that is dominant in our
society—that almost all persons should be permitted to
make decisions affecting their well-being.

There have been suggestions in the literature on deci-
sion-making capacities and legal competence that the
single standards commonly used may form a hierarchy
(10, 11). If this is true, it would allow us to talk about
more and less stringent standards for competence and
to fashion our policies accordingly. The data described
in this article, however, generally do not support this
assertion. Although the standard of evidencing a choice
(which we have not examined in detail here) is clearly
less demanding than the three primary standards, there
is no clear hierarchy of rigor among the remaining
three. Each of them appeats to tap functionally differ-
ent areas, although data we have presented elsewhere
(7) indicate a somewhat greater overlap between under-
standing and reasoning than between either of these
and appreciation.

The weight given to our conclusions should reflect
the methodological strengths and weaknesses of the
study. We have demonstrated elsewhere that our instru-

‘ments have high levels of interrater reliability and con-

current validity (7, 8), but our conclusions depend on
the accuracy with which the instruments assess abilities
related to legal standards for competence. Moreover,
the characterization of particular scores as indicating
impaired performance does not necessarily mean that
the courts would designate persons scoring in that
range as legally incompetent. Finally, the actual propor-
tion of patients in hospital populations who manifest
impaired decision-making abilities may be somewhat
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greater than our data would suggest, because some pa-
tients at our study sites were too acutely ill to partici-
pate as research subjects and presumably would have
manifested substantial impairment of cognitive capaci-
ties. Nevertheless, it is not likely that our conclusions
about the effects of applying the various individual or
compound standards would be altered by moderate ad-
justments in where the line is drawn to designate im-
pairment, or by the-addition of a few patients to the
impaired categories within the various standards.

What are the implications of these findings for clini-
cians? The relatively distinct populations identified by
each standard suggest that the standard(s) to be applied
in judgments about patients’ decision-making capacity
must be selected with care. Clinicians should make
themselves aware of their jurisdictions’ applicable
standards—which will usually consist of one or more of
the standards reviewed in this article—and should
structure their examinations accordingly. When com-
pound standards are used, the absence of a clear hier-
archy means that each standard will have to be assessed
independently; success or failure on one standard does
not portend a similar performance on others.

Where to fix the threshold of competence or incom-
petence on each of these standards, however, is a ques-
tion that is not answered by the data in this study. As
Drane (10) pointed out, there may be no single answer
to the question of the degree of capacity that should be
required for legal competence. The correct threshold
may vary from case to case, depending on the clinical
consequences of acceptance or refusal of treatment, as
well as the risks and benefits of treatment alternatives,
in individual cases.

For policy makers, the data illustrate the importance
of using caution in fashioning standards for compe-
tence. Which standards are designated by the courts or
legislatures, assuming that they are applied diligently,
may make a large difference in how many patients and

e ]
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which patients are denied-the right to make their own
treatment decisions. Adoption of uniform standards
across jurisdictions should be encouraged in order to
allow clinicians and researchers to generalize their
knowledge and refine techniques for standardized as-
sessment. This will promote accuracy in assessment and
reduce the harms associated with underidentification or
overidentification of persons as lacking sufficient deci-
sion-making capacity.
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