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A Critical Curriculum onA Critical Curriculum on
Psychotropic MedicationsPsychotropic Medications

A Critical CurriculumA Critical Curriculum
on Psychotropic Medicationson Psychotropic Medications

•• Principal Investigator:Principal Investigator:

–– David Cohen, Ph.D.David Cohen, Ph.D.

•• Professional Consultants:Professional Consultants:
– David O. Antonuccio, Ph.D.

(psychology)

– Kia J. Bentley, Ph.D. (social
work)

– R. Elliott Ingersoll, Ph.D.
(counseling & psychology)

– Stefan P. Kruszewski, M.D
(psychiatry)

– Robert E. Rosen, J.D.,
Ph.D. (law)

•• Research Coordinator:Research Coordinator:

–– Inge Sengelmann, M.S.W.Inge Sengelmann, M.S.W.

•• Flash production and design:Flash production and design:
– Sane Development, Inc., and

Cooper Design, Inc.

•• Voice narration and Flash editing:Voice narration and Flash editing:
– Saul McClintock

www.CriticalThinkRx.org  

CriticalThinkRxCriticalThinkRx was made was made
possible by a grant from thepossible by a grant from the

Attorneys General Consumer andAttorneys General Consumer and
Prescriber Grant Program,Prescriber Grant Program,
funded by the multi-statefunded by the multi-state

settlement of consumer fraudsettlement of consumer fraud
claims regarding the marketing ofclaims regarding the marketing of
the prescription drug the prescription drug NeurontinNeurontin®®

4

Module 2Module 2

Increasing Use ofIncreasing Use of
PsychotropicsPsychotropics

Public Health ConcernsPublic Health Concerns

5

Part APart A

Medicating YouthMedicating Youth

6

Surveys and insurance databasesSurveys and insurance databases

show increasing useshow increasing use

5-8 million children in the U.S.5-8 million children in the U.S.

((8-11% of all children)8-11% of all children)

receive prescriptionsreceive prescriptions

for psychotropic medicationsfor psychotropic medications

(Medco, 2006; St. Luke’s Health Initiatives, 2006)
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7

  Prescriptions of  Prescriptions of
psychotropicspsychotropics to youths to youths
tripled in the 1990stripled in the 1990s and are and are
still rising in this decadestill rising in this decade

  In some drug classes, rates in  In some drug classes, rates in
children rival adult rateschildren rival adult rates

(Olfson et al. 2002, 2006; Thomas et al. 2006; Zito et al. 2000, 2002, 2003)

8

Drug treatment withoutDrug treatment without
any otherany other

form of therapy isform of therapy is
becoming the normbecoming the norm

(Olfson et al. 2002, 2006; Thomas et al. 2006;
Zito et al. 2000, 2002, 2003)

9

A worldwide phenomenonA worldwide phenomenon……

……but the proportion of childrenbut the proportion of children
prescribed psychiatric drugsprescribed psychiatric drugs

remains remains 2 to 20 times higher2 to 20 times higher

in the U.S., Canada, and Australiain the U.S., Canada, and Australia
than in other developed nationsthan in other developed nations

(Wong et al. 2004)
10

In the U.S., In the U.S., ““culturalcultural””
differences remaindifferences remain

  White children are   White children are twice as likelytwice as likely
as Black and Latino children toas Black and Latino children to
receive prescriptionsreceive prescriptions

–– Difference appears unrelated toDifference appears unrelated to
socio-demographic, access, or clinicalsocio-demographic, access, or clinical
factors, and may relate to parentalfactors, and may relate to parental
attitudesattitudes

(Cooper et al. 2006; Dos Reis et al. 2005; Leslie et al. 2003)

11

Off-Label Uses andOff-Label Uses and
PolypharmacyPolypharmacy

12

““Off-labelOff-label”” use common use common

The practice of administeringThe practice of administering
medications for indications or agemedications for indications or age
groups not approved by the FDA,groups not approved by the FDA,
as indicated on the drugas indicated on the drug’’s s ““labellabel””

(Vitiello, 2001; Zito et al. 2003)
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13

75% of all medication use75% of all medication use
in children is off-labelin children is off-label

(Vitiello, 2001; Zito et al. 2003) 14

Concerns about off-label useConcerns about off-label use

““Bearing in mind that some off-Bearing in mind that some off-
label use is perfectly justifiable,label use is perfectly justifiable,
it is fair to say that much of itit is fair to say that much of it
is not justifiable. If there is notis not justifiable. If there is not
evidence presented to the FDAevidence presented to the FDA
about a given indication, it isabout a given indication, it is
certainly a user-bewarecertainly a user-beware
situation.situation.””

–– Jerry Jerry AvornAvorn, M, M..DD.,., Professor of Professor of
Pharmacology, Harvard Medical School,Pharmacology, Harvard Medical School,
and author, and author, Powerful MedicinesPowerful Medicines (2005) (2005)

15

PolypharmacyPolypharmacy common common

40% or more of all40% or more of all

psychiatric drug treatmentspsychiatric drug treatments
today involve today involve polypharmacypolypharmacy

(Bhatara et al. 2004; Olfson et al. 2002; Safer et al. 2003) 16

    PolypharmacyPolypharmacy::
concomitantconcomitant or  or multiplemultiple

psychotropic medicationpsychotropic medication
useuse

17

  Concomitant  Concomitant =  = �� 2 drugs 2 drugs

taken on the same daytaken on the same day

  Multiple  Multiple =  = �� 2 drugs taken 2 drugs taken

during a given periodduring a given period

18

Concerns about Concerns about polypharmacypolypharmacy

  Basic empirical support of efficacy  Basic empirical support of efficacy
in children is lacking for in children is lacking for mostmost

individualindividual medication classes medication classes

  No studies have established the  No studies have established the
safety and efficacy of combinationsafety and efficacy of combination
treatments in childrentreatments in children

(Bhatara et al. 2004; Jensen et al. 1999; Martin et al. 2002; Vitiello, 2001)
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19

Increases behavioral toxicityIncreases behavioral toxicity

  Behavioral toxicity  Behavioral toxicity = =

  drug-induced adverse effects  drug-induced adverse effects
and behavioral changes,and behavioral changes,
including apathy, agitation,including apathy, agitation,
aggression, mania, suicidalaggression, mania, suicidal
ideation and psychosisideation and psychosis

(Safer, Zito & dosReis, 2003)

20

The The ““prescribing cascadeprescribing cascade””

Adverse effectsAdverse effects are often are often
confused with symptomsconfused with symptoms of of

disorders, leading to co-disorders, leading to co-
morbid diagnoses, and evenmorbid diagnoses, and even
more complex drug regimensmore complex drug regimens

(Safer, Zito & dosReis, 2003)

21(Safer, Zito & dosReis, 2003)

Examples of behavioral toxicityExamples of behavioral toxicity

22

MedicatingMedicating
PreschoolersPreschoolers

23

Similar patterns inSimilar patterns in
preschoolerspreschoolers

  Use of most classes of  Use of most classes of
psychotropicspsychotropics among 2-4 among 2-4
year-olds continues toyear-olds continues to
increaseincrease

–– Almost half of thoseAlmost half of those
receiving prescriptionsreceiving prescriptions
received two or morereceived two or more
medicationsmedications

(Coyle, 2000; Rappley, 2006; Zito et al. 2000) 24

Newer drugs top the list

  Fastest increases  Fastest increases
have been inhave been in
newer drugsnewer drugs
withoutwithout
establishedestablished
efficacy or safetyefficacy or safety
profilesprofiles

(Pathak et al. 2004; Rappley, 2006; Zito et al. 2000)
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25

20062006: more than 1,100: more than 1,100

Florida Medicaid childrenFlorida Medicaid children
under age 6 receivedunder age 6 received

atypical antipsychoticsatypical antipsychotics

(St. Petersburg Times, 2007)
26

ConcernsConcerns

Treatment of preschoolersTreatment of preschoolers

with psychiatric drugswith psychiatric drugs

has barely been studiedhas barely been studied

(Rappley, 2006 ; Vitiello, 2001; Waller et al. 2005; Zito et al. 2000)

27

Insufficient evidence toInsufficient evidence to……

•• Provide guidelines forProvide guidelines for
treatmenttreatment

•• Establish efficacy ofEstablish efficacy of
treatmenttreatment

•• Guarantee safe useGuarantee safe use

•• Evaluate short- and long-Evaluate short- and long-
term consequences onterm consequences on
developmentdevelopment

(Rappley, 2006 ; Vitiello, 2001; Waller, Lewellen & Bresson, 2005; Zito et al. 2000)
28

29

Youths in Foster CareYouths in Foster Care

More likely to be medicatedMore likely to be medicated

30

March 13, 2007
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31

  Children in child welfare settings  Children in child welfare settings
are are 2 and 3 times more likely2 and 3 times more likely to to
be medicated than children in thebe medicated than children in the
general communitygeneral community

(Breland-Noble et al. 2004; Raghavan et al. 2005)

National foster careNational foster care

32

  After controlling for demographic  After controlling for demographic
andand clinical factors, youths in clinical factors, youths in
group homes still group homes still twice as likelytwice as likely
to be medicated than youths into be medicated than youths in
therapeutic foster caretherapeutic foster care

Group homesGroup homes

(Breland-Noble et al. 2004; Raghavan et al. 2005)

33

Concerns in FloridaConcerns in Florida

  Reports in 2001 and 2003  Reports in 2001 and 2003
highlighted problems with:highlighted problems with:

–– Medication without signed consentMedication without signed consent

–– Medication without medicalMedication without medical
evaluations and proper follow-upevaluations and proper follow-up
monitoringmonitoring

–– High rates of High rates of polypharmacypolypharmacy

(Green, Hawkins & Hawkins, 2005; Florida Statewide Advocacy Council, 2003)

34

Florida concerns led to lawFlorida concerns led to law

  Senate Bill 1090 introduced in  Senate Bill 1090 introduced in
2005 to restrict the state2005 to restrict the state’’s abilitys ability
to medicate foster childrento medicate foster children
without the proper consent ofwithout the proper consent of
their parents or a judge andtheir parents or a judge and
required improved tracking ofrequired improved tracking of
these childrenthese children

35

““No List of Kids on Mood DrugsNo List of Kids on Mood Drugs””

      Child welfare officials acknowledgedChild welfare officials acknowledged
lacking an accurate list of children inlacking an accurate list of children in
state care receiving psychiatric drugsstate care receiving psychiatric drugs

–– Advocates called use of these drugs inAdvocates called use of these drugs in
children children ““chemical restraintschemical restraints”” used to used to
control behaviorcontrol behavior

(September, 2006)

36

Part BPart B

Public Health ConcernsPublic Health Concerns
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37 38

StimulantsStimulants:  3.6 million:  3.6 million

AntidepressantsAntidepressants: 2 million: 2 million

AnticonvulsantsAnticonvulsants: 900,000: 900,000

AntipsychoticsAntipsychotics: 540,000: 540,000

(Medco Health Solutions, 2006)

Numbers of American childrenNumbers of American children
on on psychotropicspsychotropics: 2006: 2006

39

   2006 FDA warning on cardiovascular   2006 FDA warning on cardiovascular
effects also alerts doctors to stimulant-effects also alerts doctors to stimulant-
induced psychosis and hallucinationsinduced psychosis and hallucinations

40

  2004  2004: FDA issued a : FDA issued a ““Public HealthPublic Health
AdvisoryAdvisory”” about  about all antidepressantsall antidepressants,,
warning of drug-induced:warning of drug-induced:

–– Anxiety and panic attacksAnxiety and panic attacks

–– Agitation and insomniaAgitation and insomnia

–– Irritability and hostilityIrritability and hostility

–– Impulsivity and severe restlessnessImpulsivity and severe restlessness

–– Mania and hypomaniaMania and hypomania

41

  FDA   FDA ““black boxblack box”” warns warns::

    ““Antidepressants increase theAntidepressants increase the

risk of suicidal thinking andrisk of suicidal thinking and

behavior (behavior (suicidalitysuicidality) in short-) in short-

term studies in children andterm studies in children and

adolescents with Majoradolescents with Major

Depressive Disorder and otherDepressive Disorder and other

psychiatric disorderspsychiatric disorders””
42

2005: FDA extends 2005: FDA extends ““black boxblack box””
warnings to children andwarnings to children and
adolescentsadolescents

2007: FDA extends 2007: FDA extends ““black boxblack box””
warnings to young adults 18-24warnings to young adults 18-24
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43

AntipsychoticsAntipsychotics

Skyrocketing numbersSkyrocketing numbers

despite safety concernsdespite safety concerns

44

45 46

Antipsychotics = Fastest riseAntipsychotics = Fastest rise
      Number of non-institutionalized 6-Number of non-institutionalized 6-

18 year-olds on antipsychotics:18 year-olds on antipsychotics:

19931993::     50,000  50,000

20022002:: 532,000532,000

(Olfson et al. 2006)

47

  More than   More than 18,000 kids18,000 kids on Florida on Florida
Medicaid prescribed atypicalMedicaid prescribed atypical
antipsychotics in 2006antipsychotics in 2006

(2007)

48

Nationwide, antipsychoticsNationwide, antipsychotics
typically prescribed to childrentypically prescribed to children

for non-psychotic conditionsfor non-psychotic conditions

Most frequent diagnosesMost frequent diagnoses::

–– disruptive behavior disorders,disruptive behavior disorders,
including ADHD (38%), and moodincluding ADHD (38%), and mood
disorders (32%)disorders (32%)

(Olfson et al. 2006)
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49

20062006: Only 8% of: Only 8% of
Florida MedicaidFlorida Medicaid
children receivingchildren receiving
antipsychoticsantipsychotics
had a diagnosis ofhad a diagnosis of
psychosispsychosis

–– Half wereHalf were
diagnosed withdiagnosed with
attention orattention or
conduct disordersconduct disorders

(2007)

In Florida tooIn Florida too……

50

Antipsychotics =Antipsychotics =
polypharmacypolypharmacy

 77% to 86% of youths77% to 86% of youths

taking antipsychoticstaking antipsychotics

do so with other drugsdo so with other drugs

(Medco, 2006; Olfson et al. 2006)

51

Safety and efficacySafety and efficacy
unknownunknown

   ““We donWe don’’t know the first thing aboutt know the first thing about

safety and efficacy of these drugs even bysafety and efficacy of these drugs even by

themselves in these young ages, let alonethemselves in these young ages, let alone

when they are mixed togetherwhen they are mixed together..””
Dr. Steven Hyman, former NIMH director, Harvard University provostDr. Steven Hyman, former NIMH director, Harvard University provost

(2006)

52

Adverse effects of Adverse effects of ““atypicalsatypicals””

(Correll, 2006; USA Today, 2006)

53

““Doctors need to be judicious whenDoctors need to be judicious when

prescribing antipsychotic drugs toprescribing antipsychotic drugs to

children. The use of these drugs canchildren. The use of these drugs can

have the pediatric patient trading ahave the pediatric patient trading a

behavioral condition for a lifelongbehavioral condition for a lifelong

metabolic condition that can lead tometabolic condition that can lead to

significant health complicationssignificant health complications””

——RobertRobert Epstein Epstein,,  M.DM.D.,., chief medical officer, Medco chief medical officer, Medco

54

Part CPart C

Expenditures SoarExpenditures Soar
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55 56

  2004  2004: 17% of total drug: 17% of total drug
spending for children was forspending for children was for
psychotropicspsychotropics

–– greater than cost ofgreater than cost of

antibiotics and asthma drugsantibiotics and asthma drugs

(2004)

57

  Medicaid-enrolled children are  Medicaid-enrolled children are
more likely to:more likely to:
–– Receive Receive psychotropicspsychotropics

–– Be treated with multipleBe treated with multiple
medicationsmedications

–– Receive medications as soleReceive medications as sole
treatmenttreatment

(Goodwin et al. 2001; Martin et al. 2002, 2003)

State insurance increasesState insurance increases
likelihood of medicationlikelihood of medication

58

  1996-2001  1996-2001: increased most: increased most
dramatically in these Medicaiddramatically in these Medicaid
populations:populations:

–– Preschool children (61%)Preschool children (61%)

–– Ages 6-12 (93%)Ages 6-12 (93%)

–– Ages 13-18 (116%)Ages 13-18 (116%)

Use of newer antipsychoticsUse of newer antipsychotics
grows fastergrows faster

(Cooper et al. 2004; Olfson et al. 2006; Patel et al. 2005)

59

Medicaid paysMedicaid pays

more formore for

psychotropicpsychotropic

drugs than otherdrugs than other

Federal buyersFederal buyers……

60

Medicaid programs struggleMedicaid programs struggle
to contain coststo contain costs

  1997   1997 –– 2004: 2004: Tripling of Medicaid Tripling of Medicaid
spending on spending on psychotropicspsychotropics
attributed to the expanding use ofattributed to the expanding use of
expensive expensive atypical antipsychoticsatypical antipsychotics

(Duggan, 2005; Stagnitti, 2007; OIG, 2003)
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61

Antipsychotics top MedicaidAntipsychotics top Medicaid
spending on psychiatric drugsspending on psychiatric drugs

  10 state Medicaid programs  10 state Medicaid programs
paid $562 million on 25paid $562 million on 25
psychotropic drugspsychotropic drugs
–– 67% of this total spent on nine67% of this total spent on nine

antipsychoticsantipsychotics

(Duggan, 2005; OIG, 2003; Stagnitti, 2007)

62

Average prescription price forAverage prescription price for
top 2 antipsychotics,top 2 antipsychotics,

1993 vs. 20011993 vs. 2001

19931993: : HaldolHaldol, , MellarilMellaril =   =  $29$29

2001:2001:  ZyprexaZyprexa, , RisperdalRisperdal =  = $286$286

(Duggan, 2005)

63

Florida MedicaidFlorida Medicaid
(fee-for-service) spending(fee-for-service) spending
on atypical antipsychoticon atypical antipsychotic

drugs, 2002-2007drugs, 2002-2007

$1.1 billion$1.1 billion

(Farley, R., St. Petersburg Times, April 12, 2008)
64

Part DPart D

Conclusions andConclusions and
RecommendationsRecommendations

65

Usage is increasingUsage is increasing

    Usage of all psychiatric drugUsage of all psychiatric drug
classes has skyrocketed duringclasses has skyrocketed during
past decade in all age groups,past decade in all age groups,
all ethnic/racial groups, allall ethnic/racial groups, all
settingssettings

66

Ongoing debateOngoing debate

  Debate persists on whether  Debate persists on whether
disorders are under- or over-disorders are under- or over-
diagnosed, and under- or over-diagnosed, and under- or over-
treated, with heated argumentstreated, with heated arguments
from supporters and critics infrom supporters and critics in
professional and public discourseprofessional and public discourse
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67

Supporters argueSupporters argue……

•• Up to 1/5 of youth have aUp to 1/5 of youth have a
““DSM-diagnosable disorderDSM-diagnosable disorder””

•• Popularly-accepted causes ofPopularly-accepted causes of
disorders are neurobiologicaldisorders are neurobiological

•• Medications remove Medications remove ““blameblame””
•• Stimulants greatly impactStimulants greatly impact

ADHD-like behaviorADHD-like behavior

68

Critics replyCritics reply……
•• Medication use outpaces researchMedication use outpaces research

evidenceevidence

•• Growing use leads to increase inGrowing use leads to increase in
pediatric adverse effectspediatric adverse effects

•• Medicating the developing brainMedicating the developing brain
may lead to long-term negativemay lead to long-term negative
changes in functioningchanges in functioning

•• NoNo  pathophysiologicalpathophysiological variable is variable is
associated with any DSM disorderassociated with any DSM disorder

69

Fastest rise: AntipsychoticsFastest rise: Antipsychotics

  Antipsychotics with serious  Antipsychotics with serious
adverse effects growing fasteradverse effects growing faster
than any other drug classthan any other drug class
–– More frequently used inMore frequently used in

polypharmacypolypharmacy and for non- and for non-
psychotic disorders, with nopsychotic disorders, with no
research evidenceresearch evidence

70

Racial issuesRacial issues
  Black children  Black children: fastest-growing: fastest-growing

group being prescribedgroup being prescribed
antipsychoticsantipsychotics
–– Increase related to enormous rise inIncrease related to enormous rise in

the diagnosis of bipolar disorder in thisthe diagnosis of bipolar disorder in this
populationpopulation

71

Soaring State MedicaidSoaring State Medicaid
spendingspending

  Largest spending increases on  Largest spending increases on
antipsychoticsantipsychotics

–– Until now, states appear unableUntil now, states appear unable
to contain such fast-rising drugto contain such fast-rising drug
costscosts

72

Young childrenYoung children
   Children are particularly   Children are particularly

vulnerable to harm byvulnerable to harm by
psychiatric drugs because theirpsychiatric drugs because their
brains are still developingbrains are still developing

   Research is needed to track   Research is needed to track
subtle changes in childrensubtle changes in children’’ss
developing personality resultingdeveloping personality resulting
from drugfrom drug’’s impact on brains impact on brain
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73

Children in foster careChildren in foster care

  Little empirical evidence exists to  Little empirical evidence exists to
support the use of drugsupport the use of drug
interventions in traumatizedinterventions in traumatized
childrenchildren

–– Clinicians need to considerClinicians need to consider
risk/benefit analysis of drugs vs.risk/benefit analysis of drugs vs.
evidence of effective psychosocialevidence of effective psychosocial
interventionsinterventions

74

Children in foster careChildren in foster care

  Experts recommend antipsychotics  Experts recommend antipsychotics
should notshould not be considered first-line be considered first-line
treatment for childhood traumatreatment for childhood trauma
because of their serious adversebecause of their serious adverse
effectseffects

75

A Critical Curriculum
on Psychotropic Medications

Module 2

The EndThe End

www.CriticalThinkRx.org 
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Facing Foster Care in Alaska  
Mental Health Services and Foster Care 
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Facing Foster Care in Alaska  

  Mental Health Services 

 
Our Mission is to improve the foster care system through sharing our experiences, supporting and 
educating youth and social services and implementing positive change in society as a whole. 

 

 In 2003, a group of dedicated foster care youth and alumni from across Alaska came together to share 
their issues and form a Youth Advisory Board.  In 2004, the group adopted the name Facing Foster Care 
in Alaska (FFCA).   FFCA is dedicated to improving the lives of children and youth in foster care through 
developing and sustaining a statewide organization that will continue to work towards supporting foster 
youth and improving the foster care system.  FFCA members are dedicated to advocating for 
improvements in the areas of education, mental health, permanency, disproportionality, independent 
living, and the overall well-being of children and youth in Alaska’s foster care system. 

 

Since their inception, the members of FFCA have been speaking out about mental health and treatment 
services of children and youth in foster care, and offering alternative solutions. With overwhelming 
feedback from youth and alumni of foster care regarding the issues of mental health and treatment 
services, the members FFCA came together in November of 2008 to brainstorm ideas and create 
possible solutions or alternatives to traditional treatment. This document encompasses their ideas and 
gives insight into what youth and alumni across Alaska believe is the best way to deal with the issues 
they face when being placed in foster care.  

 

The content of this document reflects only the opinions and ideas of Facing Foster Care in Alaska 
members, and should not be viewed as the opinions or ideas from any state or private agencies. 

 

 

 

  

Exhibit 2, page 2 of 7S-13558 PsychRights v. Alaska Exc. 547



Facing Foster Care in Alaska  

  Mental Health Services 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Mental Health 
Services and 
Foster Care 

o Overrated 
o No reason 
o Forced 
o Negative effects 

o Lies & deception 
o Untrustworthy 
o Messes with life 
o Makes you worse 
o Hard to cope 

o Over medicating 
o Disorders 
o Prolific diagnosis 
o North star 
o Embarrassment 
o Switching SW 
o Taking away childhood 

o Uncomfortable 
o Hard to explain to peers 
o Bull shit 
o Miscommunication 
o Too young for drugs 

o Not enough research 
o Guinea pigs 
o Other alternatives 
o Treatment center-last 

o Addiction 
o Flashbacks 
o Suicides 
o Runaways 
o Depression 

o Psycho Roommates 
o Stereotypes 
o No Choice 
o No Mutual Support 
o Constant Labeling 
o Judging 

o confusion 
o false accusations 
o loss of personality 
o breaks up families 
o loss of support systems 

(friends) 
o counseling 

 

o More money 
o Criticism 
o Therapy 
o Friends-Shitty School 
o Med. Adjustment 

 

o Worse Afterwards 
o Groups NA, AA 
o No Advocating What-so-ever 
o Subjective Hearing 
o Subjective opinion thinking 

 

o Constant changes 
w/treatment plan 

o Bad communication 
o Comic strip story time 
o Abandonment 
o Hazard-don’t really know side 

affects 

o Misdiagnosing 
o Treatment facilities 
o Brain washing 
o Manipulation 
o Disconnected 
o In hell 
o Ashamed 

o Anger 
o Hatred 
o Not confidential 
o Exhaustion 
o Diagnosis 
o No independence 
o No freedom 

 

o Hard to remember for busy 
schedule 

o misconceptions 
o Normality’s-shouldn’t we 

be like this? 
o Test subjects 
o Profit centers 
o Rehab centers 
o Unreasonable delays of 

service 

Youth and alumni were asked to 
share thoughts and ideas around 
what came to mind when they 
heard the words, “Mental Health” 
and “Treatment Services.” 
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Facing Foster Care in Alaska  

  Mental Health Services 

Alternatives and Possible Solutions 

The decreased use of psychiatric medications 

In their 2008 Policy Agenda, FFCA members called for Decreased use of Psychotropic Medication for 
Alaska’s foster youth. Many of Alaska’s youth and alumni complain about being prescribed psychotropic 
medications after entering the foster care system for symptoms of depression, anxiety, trauma, 
attachment issues, and misbehavior. The youth and alumni of FFCA feel that these are all normal 
symptoms of child maltreatment and dealing with all that comes out of being placed in foster care. 
There has been a national focus on the use of psychotropic medications being over-prescribed for 
children and youth in foster care. FFCA members have also complained about side-effects caused by 
these medications resulting in a decreased ability to focus on their education as well as function in 
everyday society. The youth and alumni of FFCA would like to see that the prescription of psychotropic 
medications for Alaska’s foster children and youth is decreased and reviewed more closely. 

 

The right to be informed 

Many of Alaska’s foster children and youth don’t know their rights in regards to mental health and 
treatment services. The members of FFCA believe that service providers should inform children and 
youth in foster care about their rights in regards to their treatment plan. During the November 2008 
FFCA retreat, one member commented that he did know his rights, but if he did refuse medication he 
would be placed in North Star. FFCA members would like to see that all children and youth in foster care 
are informed of their rights and the repercussions if they choose not to comply with their treatment 
plan. 
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Facing Foster Care in Alaska  

  Mental Health Services 

Building Relationships 

The members of FFCA believe that one of the best ways to deal with the emotional issues they face 
when entering foster care is through building and maintaining healthy relationships with family, friends, 
and permanent connections with a caring adult. The bulleted list below outlines the ideas FFCA 
members came up with regarding relationships. 

o Trust Building opportunities 
o Freedom 
o Personal time 
o Family 

Relationships/connections/visits 
o Mentors 
o Having good listeners 
o Supporting dreams/hopes 
o Non-judgmental relationships  
o Permanent connection 
o Getting to know us 
o Talking/venting 
o Acknowledgment 
o Praise 
o Constant affective communication 
o Not relishing diagnosis/medication 
o Cut out the unnecessary 
o Understanding 
o More homes 

o Preparation for the real world 
o Being placed in a stable understating 

home 
o Extra time with peers 
o Keeping siblings together 
o Listen to what we have to say 
o Pay attention to our needs 
o We need more communication 

w/family & friends 
o Do not separate youth and children 
o If meds are absolutely necessary 

inform us what there for and what 
the side effects are 

o Effective communication with social 
workers and GAL’s 

 

 

 

Creating a plan with the client/self determination 

Over the years, FFCA members have continuously complained about treatment plans being written for 
them rather than with them. Many of the youth and alumni speak out about how they have no idea 
what’s in their treatment plan or case plan. The members of FFCA believe that they cannot affectively 
work on their treatment plan or case plan if they do not know what is in it or don’t have a say in the 
process of creating it. FFCA would like to see that service providers are working with children and youth 
to develop a plan that outlines what the children and youth feel they need to work on in order to 
become productive members of society.  
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Facing Foster Care in Alaska  

  Mental Health Services 

The right to be “Normal” 

Many of Alaska’s foster children and youth complain about standing out among their peers and not 
being able to participate in the same activities as other young people. They say they are constantly going 
to appointments for counseling, medication adjustments, group therapy, family therapy, ect. The 
members of FFCA believe that the best treatment for depression, anxiety, attachment issues, and other 
behaviors that are often diagnosed in foster children and youth, can be treated by giving them the 
opportunity to be involved with school, community, and family events. The bulleted lists below outlines 
the ideas that FFCA members came up with as alternatives to the various therapy and other treatment 
related appointments.

 

Extra Curricular Activities 

o Sports/Clubs  
o Banking/financial skills 
o Therapeutic activities 
o Massage 
o Journaling 
o Self advocacy/empowerment 
o No drugs 
o Foster home with a pet 
o FFCA 
o Service Projects 

Self Expression  

o Star watching 
o Poetry 
o Music 
o Art 
o Cooking 
o Life skills 
o Freedom/choice
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Facing Foster Care in Alaska  

  Mental Health Services 

Definitions (According to FFCA) 

Youth- A young person in foster care 

Alumni- A person who was in foster care at some point during their life 

 

For more information about Facing Foster Care in Alaska please visit  

http://www.alaskacasa.org/facing_foster_care_in_alaska.htm  
 
or  
 
http://www.myspace.com/ffca  

 

This document was drafted by FFCA President Amanda Metivier using the feedback from the FFCA 
members that attended that November 2008 FFCA retreat in Anchorage. For questions regarding the 
content of this document please contact Amanda Metivier at facing_fostercare@yahoo.com or call 230-
8237. 
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James B. Gottstein, Esq. 
406 G Street, Suite 206 

Anchorage, Alaska  99501 
Jim.Gottstein@psychrights.org 

James.B.Gottstein@gottsteinlaw.com 
jg@touchngo.com 

907-274-7686

Curriculum Vitae
(September 12, 2008) 

Experience:

1985-Present: Owner - Law Offices of James B. Gottstein 
1995-Present: CEO - Touch N' Go Systems, Inc. 
2002-Present: President/Chief Executive Officer (since 2005) & Board Member, Law Project for 

Psychiatric Rights (PsychRights®)
2004-Present: Treasurer & Board Member of the Board of Directors, National Association of Rights 

Protections and Advocacy (NARPA) 
2005-Present: Board Member, International Center for the Study of Psychiatry and Psychology 

(ICSPP)
2002-Present Board Member, Peer Properties, Inc., (currently President). 
1991-Present: Board Member, The Gottstein Family Foundation 
2003-2007 President & Board Member, CHOICES, Inc. 
2003-2007 President & Board Member, Soteria-Alaska, Inc. 
2003-2005: Board of Directors - Alaska World Affairs Council 
1998-2004: Member - Alaska Mental Health Board 
1998-2002: Board of Directors - Alaska Mental Health Consumer Web 
1986-1996: Board of Directors - Mental Health Consumers of Alaska 
1983-1985: Staff Attorney - Carr-Gottstein Inc. 
1982-1983: Associate Attorney - Delaney, Wiles, Hayes, Reitman and Brubaker 
1980-1982: Partner - Goldberg and Gottstein 
1978-1980: Associate Attorney - Robert M. Goldberg and Associates 

Bar Memberships 

1994: United States Supreme Court 
1978: Alaska 
1978: United States District Court, District of Alaska 
1978: United States Court of Appeals; Ninth Circuit 

Education:

1978 (Class of '77): J.D., Harvard Law School 
1974:  B.S., Business Administration with Honors (Finance), University of Oregon.   

Publications:

�  Involuntary Commitment and Forced Psychiatric Drugging In the Trial Courts: Rights 
Violations as a Matter of Course, 25 Alaska Law Review 51 (2008). 
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� How the Legal System Can Help Create a Recovery Culture in Mental Health Systems, 
contributed chapter in R. Halgin, Clashing Views in Abnormal Psychology, 5th Ed., McGraw 
Hill, New York, New York, (2008): 17-29. 

� Rights and Alternatives: Enforcing legal rights as a mechanism for creating non-medical model 
alternatives, contributed chapter in Beyond Psychiatry (2007), P. Lehmann & P. Stastny, Eds., 
308-17.

� Psychiatrists' Failure to Inform: Is There Substantial Financial Exposure? James B. Gottstein, 
Esq., JD, Ethical Human Psychology and Psychiatry, Volume 9, Number 2, 2007. 

Presentations

� "Advocacy and the Transformation Triangle," International Network Towards Alternatives in 
Recovery (INTAR) conference on International Recovery Perspectives: Action on Alternatives, 
University of Toronto, June 6, 2008, Toronto, Canada. 

� Panel member Soteria--The Proven Model for Recovery Communities, "The Development of 
Soteria-Alaska,"INTAR conference on International Recovery Perspectives: Action on 
Alternatives, University of Toronto, June 5, 2008, Toronto, Canada. 

� "Over-Prescription of Psychiatric Drugs: Changing an Irrational Policy," Contemporary Social 
Policy and Change, University Alaska Anchorage, April 2008. 

� Roundtable, Program in Psychiatry and the Law @ BIDMC Psychiatry of  Harvard Medical 
School, October 24, 2007, Boston, Massachusetts. 

� "Forced Psychiatric Drugging: A Misguided Atrocity," Hampshire College, Massachusetts, 
October 22, 2007. 

� "The Transformation Triangle," Region Ten Consumer Advisory Council 2nd Annual 
Conference, Charlottesville, Virginia, October 17, 2007. 

� "The Psychiatric Drugging of America's Children: Legal Rights of Children and Parents," ICSPP 
Annual Conference, October 14, 2007. 

� Myers, Wetherhorn & More: Litigating for Consumer Driven Services," Mental Helath 
Consumer and Family Education & LeadershipConference, May 17, 2007. 

� Psychiatric Drugs in America: Who’s Crazy? Or Through the DSM Looking Glass, ANT A655 
Advanced Medical Anthropology, March 26, 2008, University of Alaska Anchorage. 

� Strategic Litigation to Achieve Meaningful Change: The Myers Case, Alaska and a National 
Initiative, National Association of Rights Protection and Advocacy (NARPA) annual conference, 
November 16, 2006, Baltimore, Maryland. 

� "The Public Mental Health System, University of Alaska Anchorage, November 2, 2006. 

� The Public Mental Health System: Analysis and Suggestions for Improvement, Alaska Pacif 
University, October 26, 2006, Anchorage, Alaska. 
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� A Coordinated Campaign To Successfully Change the Mental Illness System, ICSPP annual 
conference, October 9, 2006, October 9, 2006. 

� Panel member: "Free Your Mind A discussion about psychiatric rights and how we value people 
in our communities," David A. Clarke School of Law, Washington, DC, October 6, 2006. 

� "CHOICES, Inc.,  Soteria-Alaska, & Peer Properties: Agents for Positive Change,"Harvard & 
Yale Clubs, April 4, 2006, Anchorage, Alaska. 

� "CHOICES, Inc.,  Soteria-Alaska, & Peer Properties: Agents for Positive Change," Alaska 
Mental Health Consumer Web, March 31, 2006, Anchorage, Alaska. 

� "CHOICES, Inc.,  Soteria-Alaska, & Peer Properties: Agents for Positive Change," NAMI-
Anchorage Annual Meeting, March 16, 2006. 

� "Multi-faceted Grassroots Efforts to Bring About Meaningful Change to Alaska’s Mental Health 
Program," National Association of Rights Protection and Advocacy (NARPA) annual 
conference, November 19, 2005, Hartford, Connecticut. 

� "Involuntary Mental Health 'Treatment:' Utilizing Valid Scientific Information and Client Views 
to Win Cases," Massaschusetts, Mental Health Law Unit Continuing Legal Education for the 
Committee for Public Counsel Services, November, 2005, Boston, Massachusetts. 

� Member of Panel Discussion of Involuntary Treatment in the U.S., International Society for the 
Psychological Treatment of Schizophrenia and Other Psychoses, November, 2005, Boston, 
Massachusetts.

� "Grass Roots, Multi-Organizational Efforts in Support of Human Rights in Mental Illness," 
International Center for the Study of Psychiatry and Psychology, Flushing, NY, October 8, 2005. 

� "Involuntary Commitment and Medication in Alaska: or Just Because I'm Paranoid Doesn't 
Mean They Aren't After Me," SWK 643 Human Diversity and Special Populations, University of 
Alaska Anchorage, September 19, 2005. 

� "Human Rights in Mental Health: Let's Do It," MindFreedom Action Conference, April 30, 
2005, Washington, DC. 

� "Forced Psychiatric Drugging in Alaska," presented to the Health Law Section of the Alaska Bar 
Association, February 3, 2005. 

� "PsychRights' Legal Campaign Against Forced Drugging and How You Can Participate," 
International Center for the Study of Psychiatry and Psychology, Flushing, New York, October 
10, 2004. 

� "Involuntary Commitment in Alaska and Beyond," Alaska Libertarian State Convention, April 
24, 2004, Anchorage, Alaska. 

� "The Law Project for Psychiatric Rights: Progress and Directions," for the National Rights 
Protection and Advocacy (NARPA) Conference, November 23, 2003, Austin, Texas. 
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� Co-presented Alaska Mental Health Board's FY 2005 Request for Recommendations to the 
Alaska Mental Health Trust Authority, August, 2003. 

� Alaska Mental Health Board Budget Committee's "Mental Health Budget Summit," parts 1 and 2 
on March 8, 2003, in Juneau Alaska and April 11-12, 2003 in Anchorage, Alaska, respectively. 

� "Unwarranted Court Ordered Medication: A Call to Action," for the National Rights Protection 
and Advocacy (NARPA) Conference (off-agenda), November, 2002, Portland, Oregon. 

� Board Training at the Family and Consumer Conference, May 2, 2002, in Anchorage, Alaska. 

� "Real Estate in the Land of the Midnight Sun," presented to the International Real Estate 
Society's International Congress, July 27, 2001, Girdwood, Alaska. 

� "Protecting Your Privacy On-Line: Privacy, Threats, and Countermeasures," co-presented with 
Lara Baker, September 7, 2001, in Anchorage, Alaska. 

� Board Training at the Family and Consumer Conference, April 13, 2001, in Anchorage, Alaska. 

� Alaska Mental Health Board's Program and Evaluation Committee's Report on the Alaska 
Psychiatric Institute, presented as chair of the committee to the full board, February 16, 2000, 
Fairbanks, Alaska. 

� Internet Strategies for the Paralegal in Alaska: A paralegals guide to the information super-
highway," for the Institute for Paralegal Education, November 1998, in Anchorage, Alaska. 

� "Grant Writing, 1, 2, 3," various times 1998-2002, in Anchorage, Alaska. 

� "Web Page Design," Alaska Mental Health Consumer Web various times, 1998-2002. 

� "Lawyers and the Internet," October 23, 1995, in Anchorage, Alaska. 

� Many public presentations on the Alaska Mental Health Trust Lands litigation and proposed 
settlements, including radio and television appearances and testimony to legislative committees, 
1986-1994
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Exhbit 4

Chambers of
Dana Fabe
Chief Justice

o§uprem.e QIourt
§hlh' of J\bslm

June 28, 2007

RE EIVED

JUN 29 1007

303 K Slreel
Anchorage, Alaska

99501-2063

(907) 264-0622
FAX (907) 264-0554

James Gottstein
Law Office of James B Gottstein
406 G St., Suite 206
Anchorage, AK 99501

;)~
Dear Mr. ~stein:

Thank you for agreeing to serve on the Probate Rules Subcommittee on
Involuntary Commitments and the Involuntary Administration of Psychotropic Medication.
We look forward to receiving your help and expertise in revising the procedural rules that
govern these difficult and important cases. Judge Morgan Christen will be chairing the
subcommittee, and her staff will be contacting you to schedule the first meeting. Again,
thank you for your assistance in this important work.

Sincerely,

Dana Fabe
Chief Justice

DF:jmh

cc: Stephanie Cole, Administrative Director
Judge Morgan Christen
Doug Wooliver, Administrative Attorney
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Debate Over Drugs For ADHD Reignites
Long-Term Benefit For Children at Issue

By Shankar Vedantam
Washington Post Staff Writer
Friday, March 27, 2009; A01

New data from a large federal study have reignited a debate over the effectiveness of long-term drug
treatment of children with hyperactivity or attention-deficit disorder, and have drawn accusations that some
members of the research team have sought to play down evidence that medications do little good beyond 24
months.

The study also indicated that long-term use of the drugs can stunt children's growth.

The latest data paint a very different picture than the study's positive initial results, reported in 1999.

One principal scientist in the study, psychologist William Pelham, said that the most obvious interpretation of
the data is that the medications are useful in the short term but ineffective over longer periods but added that
his colleagues had repeatedly sought to explain away evidence that challenged the long-term usefulness of
medication. When their explanations failed to hold up, they reached for new ones, Pelham said.

"The stance the group took in the first paper was so strong that the people are embarrassed to say they were
wrong and we led the whole field astray," said Pelham, of the State University of New York at Buffalo.
Pelham said the drugs, including Adderall and Concerta, are among the medications most frequently
prescribed for American children, adding: "If 5 percent of families in the country are giving a medication to
their children, and they don't realize it does not have long-term benefits but might have long-term risks, why
should they not be told?"

The disagreement has produced a range of views among the researchers about how to accurately present the
results to the public. One e-mail noted that an academic review of the group's work, called the Multimodal
Treatment Study of Children With ADHD (MTA), asked why the researchers were "bending over backward"
to play down negative implications for drug therapy.

Peter Jensen, one of Pelham's fellow researchers, responded that Pelham was biased against the use of drugs
and was substituting his personal opinion for science.

Jensen said Pelham was the only member of the team of researchers who took away "the silly message" that
the study raised questions about the long-term utility of drugs, but interviews and e-mails show that Pelham
was not alone.

The MTA was designed to test whether children diagnosed with attention-deficit hyperactivity disorder, or
ADHD, do better when treated with drugs, with drugs plus talk therapy, with talk therapy alone or with
routine medical care alone. Children with the disorder have trouble paying attention, are restless and
hyperactive, and are sometimes disruptive in school.

The initial 14-month analysis published in 1999 randomly assigned children to one of four treatment options
and showed clearly that those treated with medication did much better than those who got only talk therapy
or routine care. The drugs' manufacturers distributed thousands of reprints of the article to physicians at a
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time when diagnoses of ADHD were spiraling upward. Because children given drugs alone appeared to do
about as well as those treated with both drugs and talk therapy, the study skewed treatment in the direction of
medication.

In a second phase of the study, the researchers followed the children and compared how they fared, but
researchers no longer randomly assigned them to the various treatment options, making this phase less
scientifically rigorous.

In August 2007, the MTA researchers reported the first follow-up data, which by then no longer showed
differences in behavior between children who were medicated and those who were not. But the data did show
that children who took the drugs for 36 months were about an inch shorter and six pounds lighter than those
who did not.

A news release issued by the National Institute of Mental Health (NIMH) at the time, however, presented the
results in a more favorable light. The release, dated July 20, 2007, was titled "Improvement Following ADHD
Treatment Sustained in Most Children." The release noted that the initial advantages of drug treatment were
no longer evident, but it quoted Jensen as saying this did not mean that long-term drug therapy was
ineffective.

Jensen said, "We were struck by the remarkable improvement in symptoms and functioning across all
treatment groups." And rather than saying the growth of children on medication was stunted, the release said
children who were not on medication "grew somewhat larger."

As the MTA study continued to find smaller and smaller behavioral differences between children who were
medicated and those who were not, use of the drugs soared. Pelham said most parents and doctors took away
the message that the study had found drug therapy effective over the long run. In 2004, physicians wrote 28.3
million prescriptions for ADHD drugs; last year, they wrote 39.5 million, according to data provided by IMS
Health.

With the MTA having followed the children for eight years, the latest data have confirmed that there are no
long-term differences between children who were continuously medicated and those who were never
medicated. Some of the data were published online yesterday in the Journal of the American Academy of
Child and Adolescent Psychiatry.

In a telephone interview, Jensen denied that the researchers had misled the public, pointing out that some
children getting the drugs did do better over the long term. Looking at overall results was not as useful as
studying how particular groups of children fared, he said.

Jensen and another co-author, L. Eugene Arnold at Ohio State University, who are both psychiatrists,
emphasized the importance of individualizing treatment -- and warned parents against abruptly terminating
drug therapy.

The subgroup analysis found that children in homes that were socially and economically stable did the same
in the long term with or without medication. Children from troubled or deprived backgrounds slid backward
as soon as the intensive therapy stopped and they went back to their communities. About one-third -- those
with the least impairment to begin with -- continued to improve over the long term.

Jensen and co-author Benedetto Vitiello at the NIMH said drugs may not have shown an overall long-term
benefit because the quality of routine care that children received may have been inferior to the care they got
during the initial part of the study. Jensen said the take-home message is that community care needs
improvement.

Brooke Molina, also a co-author and a University of Pittsburgh associate professor of psychology and
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Post a Comment

psychiatry, argued in an e-mail that if the researchers wanted to draw attention to subgroups that might be
helped by medication over the long run, they also should acknowledge that "long-term treatment with
medication may not be efficacious" for others.

In an interview, Molina said the data do not "support that children who stay on medication longer than two
years have better outcomes than children who don't." In an e-mail she shared with Pelham, she noted that
academic "reviewers thought we were bending over backward (inappropriately) to dismiss the failure to find
medication effects at 8 years."

James Swanson, another MTA co-author and a psychologist at the University of California at Irvine, said he
believes that the researchers have been open about the diminishing benefits of medication therapy. He cited a
variety of scientific publications in which he and others reported data showing that medications lost
effectiveness over time and stunted growth.

"If you want something for tomorrow, medication is the best, but if you want something three years from
now, it does not matter," he said. "If you take medication long-term beyond three years, I don't think there is
any evidence that medication is better than no medication."

Pelham, who has conducted many drug therapy studies, said the drugs have a valuable role: They buy parents
and clinicians time to teach youngsters behavioral strategies to combat inattention and hyperactivity. Over the
long term, he said, parents need to rely on those skills.

A yet-to-be-published study, Pelham added, found that 95 percent of parents who were told by clinicians to
first try behavioral interventions for ADHD did so. When parents were given a prescription for a drug and
then told to enroll their children in behavioral intervention programs, 75 percent did not seek out the
behavioral approaches.

Comments that include profanity or personal attacks or other inappropriate comments or material will be removed from the site. Additionally,
entries that are unsigned or contain "signatures" by someone other than the actual author will be removed. Finally, we will take steps to block
users who violate any of our posting standards, terms of use or privacy policies or any other policies governing this site. Please review the full
rules governing commentaries and discussions. You are fully responsible for the content that you post.

© 2009 The Washington Post Company
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IN THE SUPERlOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

I

2

3

4

5

6

7

8

9

10

II

12

13

~ 14
CO
~ 15

~ 16

17

LAW PROJECT FOR PSYCHIATRlC )
RlGHS, an Alaskan non-profil corporation, )

)
Plaintiff, )

)
vs. )

)
STATE OF ALASKA, SARAH PALIN, )
Governor of the Slate of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WrrZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
Defendants )

18 )

REC'D APR 022009

Case No. 3AN-08-1 0115 CI

D

19

20

21

22

23

24

25

26

ORDER GRANTING STATE OF ALASKA'S MOTION
TO STAY DISCOVERY

Having reviewed the State of Alaska's and the remaining above-named

defendants' Motion to Stay Discovery and any responses thereto, IT IS SO

ORDERED:

Discovery in this matter is hereby STAYED pending the court's decision

on the Department's Motion for Judgment on the Pleadings.

DATED this 3/ st- day of ~,200~.

1~1N/...j-I-01 ~~
• 0llP'J ofU!:) iboW~.-,.m

=-~~1.,,6o/(.wvack W~
~~ Supen Court Judge
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IN THE SUPERJOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRJCT

Law Project for Psychiatric Rights,

Plaintiff,
vs.

State of Alaska, ef ai,

Defendants

COpy
) Orlglna' R"""Iv<ld

~ APR 03 2U09
)
) Case No 3xmt'tllT!~ICcurtll
)
)
)

MOTION FOR LEAVE TO AMEND COMPLAINT
(Citizen-Taxpayer StandinglMedieaid Injnnetion)

COMES NOW, Plaintiff in the above captioned action, and hereby moves to amend

the Amended Complaint, as follows:

I. Insert, It, and has citizen-taxpayer standing to bring this action t1 at the end of

Paragraph 4.

2. Add a new paragraph, ~236, as follows:

236. The State approves and applies for Medicaid reimbursements to
pay for outpatient psychotropic drug prescriptions to Alaskan children and
youth that:

(a) are not medically necessary, or

(b) for indications that are not approved by the Food and Drug
Administration (FDA) or included in (i) the American Hnspital
Formulary Service Drug Information, (ii) the United States
Pharmacopeia-Drug Information (or its successor publications), or
(iii) DRUGDEX Information System, or

(c) both.
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3. Amend 1JB of the Prayer for Relief to read as follows:

B. Permanently enjoin the defendants and their successors from:

I. authorizing or paying for the administration of psychotropic
drugs to Alaskan children and youth without conformance
with Paragraph A of this prayer for relief, and

2. approving or applying for Medicaid reimbursements to pay
for outpatient psychotropic drug prescriptions to Alaskan
children and youth that:

(a) are not medically necessary, or

(b) for indications that are not approved by the Food and
Drug Administration (FDA) or included in (i) the
American Hospital Formulary Service Drug
Information, (ii) the United States Pharmacopeia-Drug
Information (or its successor publications), or (iii)
DRUGDEX Information System, or

(c) both.

This motion is accompanied by a memorandum in support hereof.

DATED: April 3, 2009.

By:
fames B. Gottstein

VdlA # 7811100

Motion to Amend Complaint
(Citizen-Taxpayer StandingIMedicaid Injunction) Page 2
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APR 032009

Clerk of _ TrIal Ceurta
Case No. 3AN 08-10 I ISCI

Defendants

Plaintiff,
vs.

State of Alaska, el ai,

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT C

Opy
. . . . Original Recslv ell

Law Project for Psychlatnc Rights, ) e
)
)
)
)
)
)
)

MEMORANDUM IN SUPPORT OF
MOTION FOR LEAVE TO AMEND COMPLAINT

(Citizen-Taxpayer Standing/Medicaid Injnnction)

Plaintiff, the Law Project for Psychiatric Rights (PsychRights"\ has moved to

amend the Amended Complaint, as follows:

1. Insert, ", and has citizen-taxpayer standing to bring this action" at the end of

Paragraph 4. (Citizen-Taxpayer Amendment).

2. Add a new paragraph, ~236, as follows:

236. The State approves and applies for Medicaid reimbursements to
pay for outpatient psychotropic drug prescriptions to Alaskan children and
youth that:

(a) are not medically necessary, or

(b) for indications that are not approved by the Food and Drug
Administration (FDA) or included in (i) the American Hospital
Formulary Service Drug Infonnation, (ii) the United States
Pharmacopeia-Drug Information (or its successor publications), or
(iii) DRUGDEX Infonnation System, or

(c) both.

(Medicaid Violation Allegation).
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3. Amend 1JB of the Prayer for Relief to read as follows:

B. Permanently enjoin the defendants and their successors from:

1. authorizing or paying for the administration of psychotropic
drugs to Alaskan children and youth without conformance
with Paragraph A of this prayer for relief, and

2. approving or applying for Medicaid reimbursements to pay
for outpatient psychotropic drug prescriptions to Alaskan
children and youth that:

(a) are not medically necessary, or

(b) for indications that are not approved by the Food and
Drug Administration (FDA) or included in (i) the
American Hospital Formulary Service Drug
Information, (ii) the United States Pharmacopeia-Drug
Information (or its successor publications), or (iii)
DRUGDEX Information System, or

(c) both.

(Medicaid Violation Injunction).

These three amendments are technical in nature and the desirability of making them

arose out of the briefing on the Motion for Judgment on the Pleadings filed by the

defendants, State of Alaska, ef al (State) and dated March 12,2009. In its Opposition to

Motion for Judgment on the Pleadings, filed March 31,2009, which is hereby incorporated

herein by reference, PsychRights indicated that this motion for leave to amend would be

forthcoming. I

A. CITIZEN-TAXPAYER AMENDMENT

In its Motion for Judgment on the Pleadings, the State apparently made the

I See, pages 3-4 and note 63.

Memorandum in Support of Motion
to Amend Complaint Page 2
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argument that the current complaint in this action was deficient for failing to allege that

PsychRights has citizen-taxpayer standing. Assuming arguendo, that the Amended

Complaint is technically insufficient for failing to include the allegation that PsychRights

has citizen-taxpayer standing, the Citizen-Taxpayer Amendment makes the allegation. It

appears allowance of such an amendment is mandatory under Prentzel v. State, Dept. of

Public Safety.'

B. MEDICAID VIOLATION AMENDMENT

Footnote 63 ofPsychRights Opposition to Motion for Judgment on the Pleadings

states:

In reviewing the status of the pleadings, PsychRights realized it should add to
the relief requested to effectuate ~22 of the Amended Complaint, to wit that
the State be enjoined from paying for outpatient psychiatric drugs for
anything other than indications approved by the Food and Drug
Administration (FDA) or included in the following compendia: (a) American
Hospital Formulary Service Drug Information, (b) United States
Pharmacopeia-Drug Information (or its successor publications), or (c)
DRUGDEX Information System. A motion to amend the complaint to
include this relief will be forthcoming shortly.

In preparing such amendment PsychRights realized that in addition to amending the Prayer

for Relief, the complaint in this action could be benefitted by including a specific

allegation that the above Medicaid requirement is being violated. The Medication

Violation Amendment accomplishes this. There are many other allegations that indirectly

establish the State's violations of Medicaid rules, but it seems desirable to include the

explicit allegation of the Medicaid Violation Amendment.

2 53 P.3d 587, 590-9 I (Alaska 2002).

Memorandum in Support of Motion
to Amend Complaint Page 3
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In Pren/zel,' the Alaska Supreme Court held, "a party should be permitted to amend

if there is no showing that amending would cause injustice." There is no injustice here.

The State has been on notice of the Medicaid violation claim since the Amended

Complaint was filed in September, 2008, when the current ~22 was added.

C. MEDICAID VIOLATION INJUNCTION

The third amendment, the Medicaid Violation Injunction, adds to the Prayer for

Relief the appropriate remedy for the State's alleged violation of Medicaid requirements.

The requested injunction against such violation is the logical relief and could be ordered

under the llSuch other relief as the court finds just in the premises,1t prayer for relief,4 but it

seems desirable to also include the proposed explicit language. The same lack of injustice

standard with respect to the Medicaid Violation Allegation applies here and the

amendment to add it to the prayer for relief should be permitted.'

D. CONCLUSION

For the foregoing reasons, PsychRights Motion for Leave to Amend Complaint

(Citizen-Taxpayer StandinglMedicaid Injunction) should be granted.

DATED: April 3, 2009.

tric Rights

By: --J:::=:~J.a ':---,---::---c-::-:---c.,--­
J mes B. Gottstein, ABA # 781 I 100

( L,

J 53 P.3d at 590-91.
4 §E. of the Prayer for Relief.
, Pren/zel, 53 P.3d at 590-91.

Memorandum in Support of Mation
to Amend Complaint Page 4
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THIRD JUDICIAL DISTRICT AT ANCHORAGE

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

The State of Alaska and the remaining above-named defendants do not

the mere assertion of standing to bring this action does not confer standing. This position

Case No. 3AN-08-! 0 115 CI
Defendants.

Plaintiff,

STATE OF ALASKA'S CONDITIONAL NON-OPPOSITION TO
MOTION FOR LEAVE TO AMEND COMPLAINT

STATE OF ALASKA, SARAH PALIN,

)
)
)
)
)
)
)
)

Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division )
of Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)
)

vs.

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

above-captioned matter. However, the Department explicitly reserves the argument that

oppose plaintiffs' Motion for Leave to Amend Complaint, filed April 3, 2009, in the
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is set forth at length in the Department's Reply to plaintiffs Opposition to Motion for

Judgment on the Pleadings, filed contemporaneously herewith.

Dated this __I,-U__ day of_---'t¥.EjL"---'--,1-'---__, 2009, at Juneau, Alaska,

WAYNE ANTHONY ROSS
ATTORNEY GENERAL

Elizabeth M. Bakalar
Assistant Attorney General
Alaska Bar No. 0606036

WAYNE ANTHONY ROSS
ATTORNEY GENERAL

~,\fA~
Stacie L. Kraly
Chief Assistant Anorney General
Alaska Bar No, 9406040

CONDITIONAL NON-OPPOSITION TO MOTION FOR LEAVE TO AMEND COMPLAINT
Law Projecfjor P~ychialric Righ(~' v. Stale, el al.Case No. 3AN-08-1 Ol15Cl

Page 2 of2

S-13558 PsychRights v. Alaska Exc. 569



, IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, SARAH PALIN,

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

Case No. 3AN-08-IOI 15 CI
Defendants.

Plaintiff,

vs.

)
)
)
)
)
)
)
)

Governor of the Slate of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division )
of Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)

------------)

(,

"

,

.,

IJ

1(,

l:i

"
"

'0

'0

20

2.1

STATE OF ALASKA'S REPLY TO PLAINTIFF'S OPPOSITION TO
MOTION FOR JUDGMENT ON THE PLEADINGS

The State of Alaska and the remaining above-named defendants

(hereinafter "the Department"), reply as follows to PsychRights' Opposition to the

Department's Motion for Judgment on the Pleadings.

REPLY TO OPPOSITION TO MOTION FOR JUDGMENT ON PLEADINGS
Law Project/or P.lychiolric Rights v, State, el u!.ease No. 3AN·OB·] 0 I ISCI

Page I of II
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2
I. ARGUMENT

A. The Department's Motion is in Good Faith and Procedurally Proper.

As a threshold matter. the Department addresses PsychRights' assertion

j that the Department's motion is untimely and/or made in bad faith. Trial in this matter is

(.

set for February 2010, almost a year from the Department's filing. Clearly the motion is
7

not an eleventh-hour maneuver calculated to obstruct discovery and delay trial. To the

'J
contrary, it was the Department's attempts to prepare for a deposition and comply with

'"
PsychRights' discovery requests that prompted the Department to ask the court to decide

" this dispositive jurisdictional issue so that the parties can move forward. Regardless, the

" assertion that a party lacks standing implicates the court's subject matter jurisdiction

I.;
under the actual controversy requirement of the Declaratory Judgment Act. The court

not only can-but must-address such an assertion at any time. l The Department's
IS

".
motion is both proper and timely.

17
B. PsychRights Cannot Establish Citizen-Taxpayer Standing

1:\ PsychRights concedes it lacks interest-injury standing (i.e. an adverse

interest in the outcome of the litigation), dismissing this argument as extraneous and

claiming that the Department's sole ground for its motion is an asserted lack of citizen-

taxpayer standing? But PsychRights fails to achieve even citizen-taxpayer standing,

Opposition at p. l.2

See Alaska Rule of Civil Procedure 12(h)(3). "Whenever it appears by suggestion
of the parties or otherwise that the court lacks jurisdiction of the subject matter the court
shall dismiss the action." (emphasis added).

")

REPLY TO OPPOSITION TO MOTION FOR JUDGMENT ON PLEADfNGS
Law Projecljor P.lychiatric Rights v. State, el at. Case No. 3AN-08-1 0 IISCI
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standing. Initially, PsychRights argues that it will amend its Complaint to allege citizen

PsychRights clearly seeks to avoid an adverse ruling by arguing that the

to establish citizen-taxpayer standing in Alaska's courts, a plaintiff must show:

because notwithstanding its unsubstantiated prediction that the State would exact

/d. at p. 13-14.

there are no more directly affected plaintiffs likely to bring suit, that the State would not

taxpayer standing. that there are issues of public significance raised in the Complaint, that

retribution and punishment against a truly adverse litigant,3 the corporation has shown no

be a proper plaintiff, and that that no affected child or parent would be likely to sue.

I. Amending the Complaint is insufficient to establish citizen­
taxpayer standing.

" .. [T]hat the case in question is one of public significance and the
plaintiff is appropriate in several respects. This appropriateness has
three main facets: the plaintiff must not be a sham plaintiff with no
true adversity of interest; he or she must be capable of competently
advocating his or her position; and he or she may still be denied
standing if there is a plaintiff mare directly affected by the
challenged conduct in question who has or is likely to bring suit.4

PsychRights makes a number of arguments, none of which supports

compelling argument that it is an appropriate plaintiff. It is well-established that in order

adversity of interest, is unaffected by the challenged conduct, and advances no

Department's motion is based upon a mere technicality. To wit, by simply amending the

However, simply making these statements does not make them true.

Ruckle v. Ancharage School District, 8S P.3d 1030, 1034 (Alaska 2004) (emphasis
added); Keller v. French, Slip. Op. 13296 (April 3, 2009).

3
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, Complaint to assert standing, PsychRights will have standing and therefore can defeat the

.; Department's motion. While courts routinely grant leave to amend pleadings, as

PsychRights has recently asked the court to dO,' simply asserting standing does not

confer standirig. If merely typing a sentence in a complaint were sufficient to confer

(,

standing then everyone would do so and the black letter law of standing would be
7

rendered meaningless. Establishing standing to bring suit is not a mere technicality -

'I
PsychRights statement it has citizen-taxpayer standing does not moot defeat this motion.

III

II

2. While the Complaint may raise issues of public significance,
PsychRights is not best suited to seek redress from the courts;
there are more appropriate plaintiffs, such as the parents and
children who are allegedly harmed by the State's practices.

According to PsychRights, the most important relief sought in the case is

an injunction against the State directing the Department to--in so many words---do what

PsychRights wants and believes is in the best interests of children in state custody.6

Ii, However, PsychRights still does not explain how a corporate entity unconnected to any

17
affected individual, in a state where there is no procedure for a qui lam action, possesses

IX
citizen-taxpayer standing to assert claims on behalf of children in State custody and/or

PsychRights argues that there is no one more directly affected to bring this suit than

itself, because if a minor or parent brought suit, the State would somehow retaliate

Medicaid recipients and demand that the court impose a series of sweeping remedies.

15. See also Prentzel v. State, Dept. of Public

Opposition at p. 8.6

Alaska Rule of Civil Procedure
Safety, 169 P.3d 573 (Alaska 2007).

,

I 'J

20

23

"

REPL Y TO OPPOSITION TO MOTION FOR JUDGMENT ON PLEADINGS
Law Project for Psychiatric Rights v, State, et al.Case No. 3AN·08·IOII SCI
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,

II

against such a litigant and the relief that PsychRights is seeking could not be obtained.

This is not the case, and PsychRights supplies no basis for these assertions.

A review of the pleadings in this case and of the PsychRights website

:i i leaves no doubt that PsychRights believes it is authorized to seek judicial relief for the
.1

(.

alleged wrongs stated in its Complaint.7 However, the advocacy and interest that
J

,
.J

10

PsychRights so clearly espouses does not render it the only-let alone the most

appropriate-plaintiff to bring this case. PsychRights' beliefs, no matter how strongly

held, do not give the corporation standing to sue for redress of any and all of the alleged

11 wrongs related to psychotropic medication and children. Parents and children

12 themselves are the best suited to address these issues and questions on behalf of

l.i
themselves. PsychRights may believe that there are wrongs to be righted, but

~5
7

'::(1 i 8
I

15

1<.

IJ

I 'J

20

",.'

PsychRights' advocacy mission to "stop the forced drugging" of children in this State is

simply insufficient to subject the defendants to litigation.

In a case just decided by the Alaska Supreme Court last week, the question

of citizen-taxpayer standing was discussed and the analysis presented there clearly favors

dismissal in this case. In Keller v. French8
, the Alaska Supreme Court was asked to

address whether the plaintiff in that case (five state legislators) had standing to bring suit

against other state legislators claiming a violation of the fair and just treatment clause.

After considerable procedural maneuvering at the superior court and Supreme Court

levels, an appeal remained related to two issues - whether the plaintiffs had standing to

See www.psychrights.ofl!.

Slip Opinion 13296, April 3, 2009.
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This case is particularly germane to the instant matter, and as elaborated

but did not agree that plaintiffs were best suited to bring suit. While the plaintiffs argued

sue and whether the entire case was not justiciable. The bases for standing in that case

the plaintiffs were not sham plaintiffs and that the issue was one of public significance,

Id. at page 9.

fd. at page II.

The Supreme Court stated emphatically that the Court has "never allowed citizen-

Additionally, the defendants in the Keller case argued that the plaintiffs
I

were "attempting to assert the individual rights of potential or 'imaginary' third parties."

not confer citizen-taxpayer standing on an inappropriate plaintiff." 9

imaginary third parties, which is not appropriate. Additionally, Psych Rights is not an

further below, Psych Rights is attempting to assert the rights of individuals and

lacks standing to assert the constitutional rights of another." II

taxpayer standing to be used that way." 10 the Court further stated '''[g]enerally, a litigant

there were no other potential plaintiffs, the court held that argument ignored the persons

were predicated upon "citizen-taxpayer standing. In the Keller case, the court agreed that

who are more directly affected have chosen not to sue despite their ability to do so does

subpoenaed to appear and the Governor herself. As stated by the court, "that individuals

who were truly at risk from the investigation by the senate - those people who had been

10

9

" Id. Citing to State ex. rei. Dept's ofTransp & Labor v. Enserch Alaska Constr.,
Inc., 787 P.2d 624, 630 n. 9 (Alaska 1989) (citing Falcon v. Alaska Pub. Offices

I Comm 'n, 570 P.2d 496, 475 n. 20 (Alaska 1977) Wagstaffv. Superior Court, 535 P.2d
1220,1225 (Alaska 1975).
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.'

c,

7

appropriate plaintiff to seek redress of the alleged ills and wrongs in the Complaint.

There are better and more directly affected individuals who should bring this casc. The

fact that they (the parents and children who are directly affected) have not sued does not

impart citizen-taxpayer standing on Psych Rights. Like Keller plaintiffs. Psych Rights

lacks citizen-taxpayer standing and this case should be dismissed.

')

3. The State has sued the pharmaceutical industry under its
consumer protections powers and continues to do. Therefore,
the State would be a proper plaintiff as to the allegations against
the pharmaceutical industry.

12
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On this latter point, its worth noting that contrary to PsychRights'

assertions, the Office of the Attorney General has been far from derelict in protecting

Alaska's citizens-specifically Medicaid recipients-from wrongdoing by the

pharmaceutical industry 12. As PsychRights is aware, the consumer protection section of

this Office recently brought a lawsuit against the pharmaceutical giant Eli Lilly to

address the company's illegal marketing of the psychotropic medication Zyprexa, and

It appears that PsychRights is seeking to sue on behalf of the State to protect its
citizens against the predatory pharmaceutical industry. As stated above. in order for this
type of action to occur there would need to be some sort of qui tam authority by which
PsychRights stands in the proverbial shoes of the State. No such statute exists in Alaska
at this time, nor is there any way for a private citizen or corporate entity to seek relief
under Alaska consumer protection laws, which is precisely what PsychRights is
attempting to do. Alaska's citizens are being ably protected through successful litigation
against the pharmaceutical industry as evidenced by cases brought by the consumer
protection section of the Department of Law. (See
http://www.law.state.ak.us/pdf/newsettersI2008-03-MR.pdf;
http://www.law.state.ak.lls/pdflnewsetters/2006-1 O-MR.pdf;
http://www.law.state.ak.us/pdflnewsetters/2008-1 0-MR.pdf;
http://www.law.state.ak.us/pdf/newsettersI2008-07-MR.pdf;
http://www.law.state.ak.us/pdtlnewseners/2005-12-MR.pdf;
http://www.law.state.ak.us/pdllnewsetters/2008-1 O-MR.pdD.
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settled the case against the company for $15 million dollars. 13 In prior lawsuits, the State

has sued 41 pharmaceutical manufacturers for inflated drug pricing, settling with at least

one of the manufacturers for $1.5 million, and took on both Pfizer and Merck

PsychRights also makes erroneous assertions and conclusions about the

opening motion. As described in the opening motion, under existing law the

continuing to explore litigation against the manufacturers of Seroquel, Abilify, Geoden,

Motion at p. 3-6.

3AN-06-5630 CI. PsychRights attempted to obtain sealed court records in this

IS

Department's use of and payment for psychotropic medication for children in slate 1

custody must be accomplished through parental/guardian consent and/or a court ordec l5

State's conduct toward children in state custody and the conduct of the Department of I

Law and the courts on this subject, based upon the Department's arguments in the I

respect to curbing the illegal and misleading conduct of the pharmaceutical industry.

Yet PsychRights accuses the Department of abdicating its custodial responsibilities

and Rispcrdol. So the State of Alaska and PsychRights are very much aligned with

pharmaceutical companies for their misleading drug marketing. 14 The State is also

C. The State Has Not Abdicated its Duties with Respect to Children in
State Custody.

13

because the Department has identified the pharmaceutical industry-not the named

14

case.

See Department of Law links cited at n. 10. 3AN-06-12026 CI (Slale ojAloska v.
Alpharma Branded Producls Division, Inc. el a/.); 3AN-05-14292 CI (Slale aJAlaska v.
Merck and Company, Inc.).
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, defendants-as the genume target of this Complaint. PsychRights' opposition only

supports the Department's position:

j

(,

7

'I

III

1I

"

Psychiatrists ought to be able to rely on the information they receive
through medical journals and continuing medical education. The
State ought to be able to trust that psychiatrists recommending the
administration of psychiatric drugs are basing these
recommendations on reliable information. Unfortunately, neither of
these things, which ought to be true, are true. Thus, one of the key
questions in this case is why psychiatrists are prescribing and
custodians are authorizing the administration of harmful
psychotropic drugs of little or no demonstrated benefit to children
and youth. The answer is that the pharmaceutical companies have
been very effectively illegally promoting their use... the drug
companies have provided the psychiatrists with inaccurate
information. PsychRights will develop this in discovery and through
presenting the evidence to this Court. 16

'"

This stalement goes squarely to the Issue of standing and PsychRighls' I

propriety to bring this action against the named defendants. By PsychRights' own I
15 admission, blame lies with the pharmaceutical industry. Even assuming arguendo that

1& everything in the Complaint were true and every remedy requested should be

17
implemented, if the answer to the problem (to paraphrase PsychRights) lies with a

corrupt industry that has misled medical professionals and the public, including,

Department is not responsible for the welfare of children in its care. PsychRights'

other words, the State is the easy-but not actual-target of this Complaint. That is the

Opposition at p. 21 (emphasis added).16

presumably, the named defendants, how can the State rectifY those alleged misdeeds in

the context of this ligation brought by PsychRights, which lacks standing to sue? In

point the Department was trying to make in its motion-not, of course, that the

Ix

'"

2:-;

"

,
! REPLY TO OPPOSITION TO MOTION FOR JUDGMENT ON PLEADINGS
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, attempt lo twist the State's position is inflammatory, and it is not supported by the facts

and the law.

4 II. CONCLUSION

In sum, PsychRights concedes it has no true adversity-the crux of

c,
standing-yet asks the court to make the procedural and substantive leap of allowing a

7

corporation to stand in the shoes of the State and prosecute what is effectively an

'J
unauthorized qui tam action on behalf of the public, against State defendants whom

III PsychRights has admitted are not the true cause of the conduct alleged.

II The concept of standing in this case goes beyond its mere assertion: the

"
doctrine addresses the substantive propriety of PsychRights to bring this lawsuit against

the named defendants for the claims the corporation asserts. The court should evaluate

the propriety of individual plaintiffs with respect to citizen-taxpayer standing on a case-

lC,
by-case basis. 17 Citizen-taxpayer is appropriate where "no one seemed to be in a better

17
position than the plaintiffs to complain of the illegality" of the conduct in question. IS As

IX argued in its opening motion, a policy agenda and a sweeping critique of alleged state

not ultimately responsible for the alleged misconduct---do not constitute the "true

adversity of interest" required to maintain citizen-taxpayer standing. There are more

actions perpetrated on unnamed individuals-by persons Psych Rights itself claims are

736 P.2d at 328 (citing State v. Lewis, 559 P.2d 630 (Alaska 1977».

17 Ruckle v. Anchorage School District, 85 P.3d 1030, 1037 (Alaska 2004); Keller v.
French, Slip. Op 6532 (April 3, 2009).

18

, 'J

21l

"
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appropriate, adverse plaintiffs who could raIse such Issues and because of their true

adversity, would be able to do so less abstractly,

The Department's arguments regarding standing and the court's jurisdiction

in this matter are not refuted. PsychRights lacks standing and the complaint should be

dismissed.

1"
Dated this _\U day of_----'~'_¥',f-'\-'\---" 2009, at Juneau, Alaska,

WAYNE ANTHONY ROSS
ATTORNEY GENERAL

By: E~~k~~
Assistant Attorney General
Alaska Bar No, 0606036

WAYNE ANTHONY ROSS
ATTORNEY GENERAL

By St~al;~
Chief Assistant Attorney General
Alaska Bar No, 9406040
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IN 1BE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

Law Project for Psychiatric Rights,

Plaintiff,
.vs.

State of Alaska, ef ai,

Defendants

)
)
)
)
)
)
)
)

REC'D APR 16 2009

Case No. 3AN 08-10 1ISCI

ORDER GRANTING
MOTION FOR LEAVE TO AMEND COMPLAINT

(Citizen-Taxpayer StandinglMedicaid Injunction)

Having reviewed the Motion for Leave to Amend Complaint (Citizen-Taxpayer

StandinglMedicaid Injunction) filed April 3, 2009, by Plaintiff, the Law Project for

l.d<Ld,~ -Ike. ~d'+I"'.J u"'- ""lc~.tlM -vlf/, I"e.yc...·vai'c"'
Psychiatric Rights, and any"responses thereto" it is hereby ORDERED that the motion is

GRANTED.

DATED this N+-?;ayof ~ ,2009.

Jack W. ith
Superi r court Judge
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    IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

         THIRD JUDICIAL DISTRICT AT ANCHORAGE

LAW PROJECT FOR PSYCHIATRIC    ) 
RIGHTS,                        )
                               )
          Plaintiff,           )
                               ) 
vs.                            )
                               )
STATE OF ALASKA, et al.,       )
                               ) 
          Defendants.          )
_______________________________)
Case No. 3AN-08-10115CI 

            BEFORE THE HONORABLE J. SMITH
                  DECISION ON RECORD

                     Pages 1 - 22
               Wednesday, May 27, 2009
                      11:15 A.M.
                  Anchorage, Alaska
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2 (Pages 2 to 5)

Page 2

1       ANCHORAGE, ALASKA; WEDNESDAY, MAY 27, 2009
2                       11:15 A.M.
3                         -o0o-
4          THE COURT:  All right.  This is the time for 
5 the Court to place on record its decision in 
6 defendant's motion for judgment on the pleadings in 
7 case 3AN-08-10115CI, which is captioned Law Project 
8 for Psychiatric Rights, an Alaska Nonprofit 
9 Corporation, vs. The State of Alaska, Sarah Palin, 

10 Governor of the State of Alaska, the Alaska 
11 Department of Health and Social Services, William 
12 Hogan as Commissioner of the Department of Health and 
13 Social Services, Tammy Sandoval, the director of the 
14 Office of Children's Services, Steve McComb, Director 
15 of the Division of Juvenile Justice, Melissa 
16 Witzler-Stone, Director of the Division of Behavioral 
17 Health, Ron Adler, Director/CEO of the Alaska 
18 Psychiatric Institute, and William Streur, Deputy 
19 Commissioner and Director of the Division of Health 
20 Care Services, as defendants.
21          Plaintiff, an Alaska nonprofit corporation, 
22 is a public interest law firm whose mission is 
23 described as mounting a strategic litigation campaign 
24 against forced psychiatric drugging and electroshock 
25 treatment of minor patients.

Page 3

1          Plaintiff filed a 54-page Complaint arguing 
2 that the current procedures employed by the state in 
3 authorizing psychiatric medication and treatment of 
4 juveniles violates the constitutional rights of 
5 Alaskan children and youth.
6           Plaintiff seeks, one, a declaratory 
7 judgment that Alaskan children and youth have the 
8 constitutional and statutory right not to be 
9 administered psychotropic drugs unless and until 

10 evidence-based psychosocial interventions have been 
11 exhausted, rationally anticipated benefits of 
12 psychotropic drug treatment outweigh the risks, the 
13 person or entity authorizing administration of the 
14 drugs is fully informed of the risks and potential 
15 benefits, and close monitoring of and appropriate 
16 means of responding to treating-emergent effects are 
17 in place.
18           Two, an injunction against the defendants 
19 and their successors from authorizing or paying for 
20 the administration of psychotropic drugs to Alaska 
21 children and youth without conformance with paragraph 
22 1 and approving or applying for Medicaid 
23 reimbursements to pay for outpatient psychotropic 
24 drug prescriptions to Alaskan children and youth that 
25 are not medically necessary or for indications that 

Page 4

1 are not approved by the Food and Drug Administration 
2 or included in the American Hospital Formulary 
3 Service drug information, the United States 
4 Pharmacopoeia Drug Information or Drugdex Information 
5 System or both.
6           And three, order that all children and 
7 youth in state custody currently being administered 
8 psychotropic drugs and all children and youth to whom 
9 the State of Alaska currently pays for the 

10 administration of psychotropic drugs be assessed in 
11 accordance with and brought into compliance with the 
12 specifications of CriticalThinkRX, which the Court 
13 will describe as the training program to educate 
14 individuals involved in prescribing and 
15 administrating psychotropic medications about, quote, 
16 critical thinking, end quote, of alternatives, 
17 especially nonmedication action.  And that training 
18 must be by a contractor knowledgeable of the 
19 CriticalThinkRX curriculum.  And such other relief as 
20 the Court finds just in the premises.
21          Plaintiff filed the action, the Complaint, 
22 on September 2nd, 2008.  An Amended Complaint was 
23 filed on September 29, 2008.  Defendant filed this 
24 motion for judgment on the pleadings on March 16, 
25 2009.  Oral argument was not requested by either 

Page 5

1 party.
2           The defendant argues in its motion that 
3 pursuant to Alaska Rules of Civil Procedure 12(c), 
4 that judgment on the pleadings is appropriate because 
5 plaintiff failed to meet the actual controversy 
6 requirement under the Declaratory Judgment Act 
7 because plaintiff lacked standing to sue.
8           Defendant argues that AS 22.10.020, 
9 subparagraph G, explicitly requires the presence of 

10 an actual controversy before the Court may issue 
11 declaratory relief and that this matter does not meet 
12 the actual controversy requirement because plaintiff 
13 lacks standing to sue.  Therefore, defendant argues 
14 the Court should dismiss the Complaint.
15          Defendant recognizes that Alaska case law 
16 has broadly interpreted the concept of standing to 
17 promote liberal access to the courts.  See Brause vs. 
18 State of Alaska, Brause is B-R-A-U-S-E, at 21 P3d 
19 357, an Alaska Supreme Court case from 2001.
20           In fact, in Alaska a complaint seeking 
21 declaratory relief requires only a simple statement 
22 of facts demonstrating that the Superior Court has 
23 jurisdiction and that an actual justiciable case or 
24 controversy is presented.  And again, that's from 
25 Brause.
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3 (Pages 6 to 9)

Page 6

1           To this end, Alaska courts recognize two 
2 forms of standing, an interest injury standing, and 
3 citizen taxpayer standing.  That's from North Kenai 
4 Peninsula Road Maintenance Service Area vs. Kenai 
5 Peninsula Borough at 850 P2d 636, an Alaska Supreme 
6 Court case from 1993.
7          However, Defendant argues that even under 
8 Alaska's liberal requirements, Plaintiff satisfies 
9 neither type of standing.  Defendant argues that to 

10 establish interest injury standing, a plaintiff must 
11 have an interest adversely affected by the conduct 
12 complained of.
13           Generally, a plaintiff may not assert 
14 another's constitutional rights unless a special 
15 relationship exists between the plaintiff and the 
16 third party.  See Gilbert v. State at 139 P3d 581, 
17 another Alaska Supreme Court case from 2006.
18           Here plaintiff does not assert interest 
19 injury standing or claim an adverse interest, nor 
20 does plaintiff claim any sort of relationship at all 
21 to any relevant individual.  Therefore, defendant 
22 argues plaintiff has not asserted standing under the 
23 interest injury doctrine.
24           Finally, defendant argues plaintiff also 
25 lacks citizen taxpayer standing.  Defendant argues 

Page 7

1 that while the criteria for citizen taxpayer standing 
2 in Alaska are liberal, plaintiff has shown no true 
3 adversity of interest.
4           Furthermore, there clearly exist parties 
5 more affected by the challenged conduct who are 
6 better suited to pursue these claims.  Defendant 
7 argues plaintiff is not a child in need of aid, does 
8 not allege guardianship of such a child, and has not 
9 purported to represent a child or class of children 

10 subject to the department's duty of care.
11          Plaintiff is engaged in a campaign to change 
12 the manner and procedure under which the department 
13 operates without any alleged harm inflicted by the 
14 department on plaintiff or anyone plaintiff 
15 represents.
16          Defendant concludes that a policy agenda and 
17 a sweeping critique of alleged state actions 
18 perpetrated on no one in particular do not constitute 
19 the true adversity of interest required to maintain 
20 citizen taxpayer standing.  Defendant asserts there 
21 are more appropriate plaintiffs to raise such issues 
22 and because of their true adversity would presumably 
23 be able to do so in a more concrete manner.
24          Plaintiff, in opposition to the motion, 
25 argues that under the standard espoused in Trustees 

Page 8

1 for Alaska vs. State at 736 P2d 324, an Alaska 
2 Supreme Court case from 1987, it has citizen taxpayer 
3 standing to pursue these claims.
4           Plaintiff argues that this case raises 
5 issues of public significance and that there is no 
6 more directly affected plaintiff likely to bring this 
7 suit, and plaintiff argues it has therefore satisfied 
8 the adversity requirement.  Plaintiff also argues it 
9 is able to competently advocate the position 

10 asserted.
11           Finally, plaintiff argues that the state, 
12 represented by the attorney general, would not be a 
13 proper plaintiff to pursue these claims.  Contrary to 
14 the defendant's assertion that representation of the 
15 general public interest of children in state custody 
16 rests with the attorney general, plaintiff argues the 
17 state has ignored its responsibilities and refused to 
18 take appropriate action.
19          Plaintiff argues the state has ignored its 
20 responsibilities by not acting on the issues in this 
21 case, and therefore the state would not be a more 
22 appropriate plaintiff for bringing this suit.
23           Plaintiff argues there is every reason to 
24 presume that no affected child, youth, parent or 
25 guardian is likely to sue in this case because none 

Page 9

1 of these parties have yet to file a suit, and it is 
2 likely they will never bring this claim.  Plaintiff 
3 argues these children and youth, as well as their 
4 parents, lack the resources to file suit, and the 
5 potential for being subjected to an award of 
6 attorneys fees against them is a powerful 
7 disincentive to bringing suit.
8          Plaintiff argues the Law Project for 
9 Psychiatric Rights was founded in late 2002 in order 

10 to mount a strategic litigation campaign against 
11 forced psychiatric drugging and electroshock therapy 
12 and notes that because it is the adults in their 
13 lives rather than they who are making the decisions, 
14 children are essentially forced to take phychiatric 
15 drugs, and thus this lawsuit fits squarely within the 
16 psych rights mission.  Therefore, plaintiff claims it 
17 has adversity.
18          Plaintiff also argues that the motion for 
19 judgment on the pleadings is untimely, that Rule 
20 12(c) requires that a motion for judgment on the 
21 pleadings be brought within such time as to not delay 
22 the trial and that the instant motion filed on March 
23 12, 2009, some six months after the action was 
24 commenced, is going to interfere with the trial, 
25 which is set to commence on February 1, 2010.
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Page 10

1          In its reply, defendant reiterated that 
2 plaintiff lacks citizen taxpayer standing to pursue 
3 these claims.  Defendant argues the parents and 
4 children themselves are the best suited to address 
5 these issues and questions on behalf of themselves.
6           Defendant argues that Keller v. French, a 
7 slip opinion at 13296 from April 3rd, 2009, an Alaska 
8 Supreme Court case, supports granting its motion in 
9 this case.

10          The Alaska Supreme Court in that case held 
11 that the plaintiffs did not have citizen taxpayer 
12 standing because there were other potential 
13 plaintiffs better suited to bring suit and plaintiffs 
14 were truly -- plaintiffs who were truly at risk from 
15 the actions at issue.
16           As the Court stated in that case, 
17 individuals who are more directly affected have 
18 chosen not to sue despite their ability to do so, and 
19 that does not confer citizen taxpayer standing on an 
20 inappropriate plaintiff.
21          Looking at the law surrounding this case, 
22 the Court would note the following.  Under Alaska 
23 Civil Rule 12(c), a party will prevail on a motion 
24 for judgment on the pleadings if there are no 
25 allegations in the plaintiff's pleading that, if 

Page 11

1 proven, would permit recovery.  Accordingly, a 12(c) 
2 motion only has utility when all material allegations 
3 of fact are admitted in the pleadings and only 
4 questions of law remain.
5           One of the issues that needs to be decided 
6 is whether plaintiff has standing.  In Alaska, it has 
7 been held that all that is required of a complaint 
8 seeking declaratory relief is a simple statement of 
9 facts demonstrating that the Superior Court has 

10 jurisdiction and that an actual justiciable case or 
11 controversy is presented.  See Ruckle vs. Anchorage 
12 School District at 85 P3d 1030, an Alaska Supreme 
13 Court case from 2004, which was quoting Jefferson vs. 
14 Asplund at 458 P2d 995, a prior Supreme Court case 
15 from 1969.
16          Under Alaska case law, the actual case or 
17 controversy language encompasses a number of more 
18 specific reasons for not deciding cases, including 
19 lack of standing, mootness and a lack of rightness.
20           Standing in Alaska is not a constitutional 
21 doctrine.  Rather, it is a rule of judicial 
22 self-restraint based on the principle that courts 
23 should not resolve abstract questions or issue 
24 advisory opinions.
25          And again, see Trustees For State of 

Page 12

1 Alaska -- or for Alaska versus the state that was 
2 cited previously.
3           The basic requirement for standing in 
4 Alaska is adversity.  Alaska case law has discussed 
5 two differing kinds of standing, interest injury 
6 standing and citizen taxpayer standing.
7           Under the interest injury approach, a 
8 plaintiff must have an interest adversely affected by 
9 the conduct complained of.  Plaintiff has not argued 

10 it has an interest injury standing in this case.
11 However, in order to determine if a party has citizen 
12 taxpayer standing, the court must examine each case 
13 and decide if several criteria have been met.
14           First, the case in question must be one of 
15 public significance.  The plaintiff raising 
16 constitutional issues is likely to meet this first 
17 requirement.  See Sonemann vs. State at 969 P2d 
18 632.
19          Here it seems clear that plaintiff's 
20 Complaint raises questions of public significance.
21 The asserted issue involves state and federal 
22 constitutional rights, state laws, municipal codes, 
23 and some unknown number of Alaska children and youth 
24 potentially impacted.  Defendant indicates that the 
25 Complaint may in fact raise issues of public 

Page 13

1 significance.
2           Second, the plaintiff must be an 
3 appropriate party to bring the case.  And again, see 
4 Trustees for Alaska vs. State.
5          This appropriateness has three main facets. 
6 First, plaintiff must have a truly adverse interest.
7 Second, plaintiff must be capable of competently 
8 advocating the position asserted.  And third, 
9 plaintiff may still be denied standing if there is a 

10 plaintiff more directly affected by the challenged 
11 conduct in question who has or is likely to bring 
12 suit.
13          Therefore, what needs to be determined is 
14 whether or not the plaintiff in this case is the 
15 appropriate party to bring this action.
16          For the plaintiff to be the appropriate 
17 party as noted above, it must have an adverse 
18 interest, be capable of competently advocating its 
19 position, and there must not be a party more directly 
20 affected who has or is likely to bring suit.
21          Let's stop for a second.
22          (Off record.)
23           THE COURT:  Plaintiff's sincerity in 
24 opposing the alleged state's practice seems 
25 unquestioned.  However, that adversity is based on 
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1 plaintiff's mission statement, which, if accepted, 
2 would indicate any individual or group can create 
3 adversity by simply creating a nonprofit and drafting 
4 a mission statement opposing whatever issue they wish 
5 to challenge.
6           Plaintiff's attorney, Mr. Gottstein, is 
7 also its founder, president and CEO.  Mr. Gottstein 
8 has been practicing law in Alaska since 1978.  From 
9 1998 to 2004, Mr. Gottstein served on the Alaska 

10 Mental Health Board.  Without going into further 
11 detail regarding the experience of plaintiff and its 
12 counsel, it seems clear plaintiff is capable of 
13 competently advocating the position asserted by 
14 plaintiff.
15           But plaintiff apparently has no individual 
16 client or group of clients or their custodians who 
17 have actually had either psychotropic medications or 
18 electroshock therapy administered against their 
19 wishes.
20           Plaintiff starts with the premise that 
21 children and juveniles are being forced to undergo 
22 phychiatric medication and/or electroshock therapy, 
23 that their parents, their guardians, the state and 
24 the health care providers are allowing or doing this 
25 without determining the best interests of the 

Page 15

1 children or juveniles; and that they, as plaintiffs, 
2 can ensure a more appropriate decision is made if 
3 allowed to identify these children and juveniles.
4           Certainly plaintiff can espouse its 
5 identified mission effectively, but approaching an 
6 issue with the foregone conclusion that children and 
7 juveniles are being forcefully medicated and treated 
8 by their parents, guardians, health care providers 
9 and/or the state raises concerns plaintiffs -- that 

10 plaintiff has an inherent bias to use of medication 
11 or therapies that may in fact be the most beneficial 
12 to the recipient.
13           The last factor determining whether 
14 plaintiff is an appropriate party is whether or not 
15 there is a more directly affected plaintiff who has 
16 or is likely to bring suit.  The parties highly 
17 contest this factor.
18           The Court in Trustees for Alaska vs. The 
19 State stated that taxpayer citizen standing has never 
20 been denied in any decision of this Court except on 
21 the basis that the controversy was not of public 
22 significance or on the basis that the plaintiff was 
23 not a taxpayer.
24           But starting with that case, the Court set 
25 out the requirement that no more appropriate 
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1 plaintiff exists, and since that time, a line of 
2 cases has denied citizen taxpayer standing where a 
3 more appropriate plaintiff has or is likely to bring 
4 suit.  In Trustees, the Court reasoned that the 
5 crucial inquiry is whether the more directly 
6 concerned potential plaintiff has sued or seems 
7 likely to sue in the foreseeable future.
8          In Clevin vs. Yukon-Koyukuk School District, 
9 a former school administrator filed suit against the 

10 school district, challenging his reassignment to a 
11 position of lower pay and responsibility.  That's at 
12 853 P2d 518, Alaska Supreme Court case from 1993.
13           The Court finds -- this Court finds the 
14 analysis in that case instructive.  One of the main 
15 issues before that court was whether an employee who 
16 starts a grievance process and subsequently resigns 
17 has standing to force the employer to continue with 
18 the process and remedy problems presumably for the 
19 benefit of those employees who remain.
20           Upon review, the Court determined that 
21 Clevin lacks citizen taxpayer standing.  The Court 
22 stated, "Because the Yukon-Koyukuk School District's 
23 remaining employees are certainly in a better 
24 position to raise the grievances Clevin cites and 
25 because we have no reason to believe that current 
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1 Yukon-Koyukuk School District employees would be 
2 indisposed to press legitimate grievances, we agree 
3 with the trial court that Clevin has failed to 
4 establish citizen taxpayer standing."
5           The Court would note that plaintiffs in 
6 this case have failed to establish any parent or 
7 guardian with a legitimate grievance on behalf of 
8 their juvenile or child has declined to sue.
9          In Fannon vs. Matanuska Susitna Borough at 

10 192 P3d 982, another Supreme Court case from 2008 
11 cited by the parties, the Court finds it's 
12 distinguishable that the plaintiffs in this case have 
13 not established any legitimate claim has gone 
14 unpursued.
15          Finally, in a very recent decision, the 
16 Supreme Court reviewed a case involving a claim that 
17 a legislative investigation into the Governor's 
18 dismissal of the public safety commissioner violated 
19 the Alaska Constitution's fair-and-just-treatment 
20 clause.  See Keller v. French previously cited, but 
21 it's at opinion No. 6352, April 3rd, 2009.
22          After the investigation began, the group of 
23 five state legislators, the Keller plaintiffs filed a 
24 complaint claiming the investigation was improper for 
25 a number of reasons.  Shortly thereafter, a different 
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1 group of state employees who had been subpoenaed to 
2 appear before the senate judiciary committee 
3 commenced a separate lawsuit.  The Court referred to 
4 them as the Kiesel plaintiffs.
5           Upon review, the Supreme Court held that 
6 the five legislators did not have standing to claim 
7 there was a violation of the fair-and-just-treatment 
8 clause.  The Court determined that the Keller 
9 plaintiffs were truly adverse and capable of 

10 competently advocating their position but that there 
11 was nonetheless a substantial question here as to 
12 whether other persons who are more directly affected 
13 have sued or are likely to sue.
14          In deciding that the Keller plaintiffs 
15 lacked standing, the Court stated that the Kiesel 
16 plaintiffs were among the classes of persons in this 
17 investigation most obviously protected by the 
18 fair-and-just-treatment clause.
19           The Kiesel plaintiffs were more directly 
20 affected by the investigation, and they had actually 
21 sued some of the defendants.  The Court reasoned that 
22 the Kiesel plaintiffs did not allege any violation of 
23 the fair-and-just-treatment clause, but had they 
24 thought they were being mistreated, there would have 
25 been far more appropriate plaintiffs to make that 
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1 claim than the Keller plaintiffs, none of whom 
2 self-identified as either a witness or a target of 
3 the investigation.
4          In addition, the Supreme Court in that case 
5 discussed the Governor's potentially more appropriate 
6 plaintiffs, stating, quote:  Even if the Governor did 
7 not intend to sue, there is no indication that if she 
8 thought her rights were being violated she would be 
9 unable to do so.  The Keller plaintiffs do not 

10 contend that the Governor or any other potential 
11 plaintiffs were somehow limited in their ability to 
12 sue.  That individuals who are more directly affected 
13 have chosen not to sue despite their ability to do so 
14 does not confer citizen taxpayer standing on an 
15 inappropriate plaintiff.  End quote.
16          In this case, plaintiff argues parents or 
17 guardians are unlikely to sue, but that statement 
18 reflects plaintiff's opinion that parents and 
19 guardians are incapable of recognizing what 
20 plaintiffs identify as, quote, forced, end quote, 
21 medication and treatment.
22           Plaintiff seeks to be placed in the role of 
23 decision maker for the children and juveniles 
24 receiving psychotropic medication and electroshock 
25 therapy in lieu of parents or guardians.  Otherwise, 
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1 clearly they are not the most appropriate plaintiff.
2          Let's stop for a second.
3          (Off record.)
4          THE COURT:  As the Court concluded in 
5 Keller, it appears the Keller plaintiffs are 
6 attempting to assert the individual rights of 
7 potential or imaginary third parties, and the Court 
8 in that case indicated they had never before allowed 
9 citizen taxpayer standings to be used in that way.

10          Comparing the present case with those 
11 discussed above, it becomes clear that the facts of 
12 this case support a finding of plaintiff lacks 
13 standing.
14           There is no adversity of interest with 
15 plaintiff except as they created with their mission 
16 statement.  And just like in Ruckle and Keller, there 
17 appears to be a more directly affected party here 
18 that would make a more appropriate plaintiff than the 
19 Law Project.
20          As defendant argues, the affected children, 
21 their parents or guardians or even the state would 
22 make a more appropriate plaintiff if a legitimate 
23 grievance existed.
24          The motion for judgment on the pleadings is 
25 granted in this case.  Parties will be given a copy 
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1 of the disk with the Court's decision, and this case 
2 will be dismissed.
3          We'll be off record. 
4          (Proceedings adjourned at 11:39 a.m.)
5                       * * * * *
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1
2
3                      CERTIFICATE
4           I, DIANE M. BONDESON, Registered 
5 Professional Reporter and Notary Public in and for 
6 the State of Alaska, do hereby certify that the 
7 foregoing pages numbered 1-21 are a true, accurate 
8 and complete transcript of proceedings in Case No.
9 3AN-08-10115CI, Law Project for Psychiatric Rights 

10 vs. State of Alaska, transcribed by me from a copy of 
11 the electronic sound recording to the best of my 
12 knowledge and ability; 
13           And further, that I am not a party to nor 
14 have I any interest in the outcome of the action 
15 herein contained.
16           IN WITNESS WHEREOF, I have hereunto set my 
17 hand this SIXTH day of JUNE, 2009.
18
19
20
21                      _______________________________

                     Diane M. Bondeson, RPR
22                      My Commission Expires 9/6/10
23
24
25
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The defendants' Motion is GRANTED. Plaintiff has failed to present an

REC'D MAY 2fl
2009

Case No. 3AN-08-10115 CI

Jack . Smith
Su erior Court Judge

Plaintiff,

Defendants

LAW PROJECT FOR PSYCHIATRIC
RIGHS, an Alaskan non-profit corporation,

vs.

STATE OF ALASKA, SARAH PALIN,

actual case or controversy under the Declaratory Judgment Act and lacks standing to

bring this action. Accordingly, the Complaint is hereby dismissed with prejudice.

~71'\1. day of_---L----'~'--_, 2009.

ORDER GRANTING STATE OF ALASKA'S MOTION FOR JUDGMENT
ON THE PLEADINGS

IN THE SUPERIOR COURT FOR THE STATE"OF ALASKA
THIRD nmICIAL DISTRICT AT ANCHORAGE
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Director of the Office of Children's )
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WITZLER STONE, Director of the Division of )
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advised,

case upon motion of the defendants on May 27 2009, and being otherwise fully

THIS COURT, having dismissed the action brought by plaintiff in this

REe'D J
UN 17 2009

Case No. 3AN-08-IOlI5 CI
Defendants.

Plaintiff,

vs.

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

of the defendants in this case, and against plaintiffLaw Project for Psychiatric Rights.

HEREBY ORDERS that final judgment is entered with prejudice in favor

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

FINAL JUDGMENT

)
)
)
)
)
)
)

STATE OF ALASKA, SARAH PALIN, )
Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)
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3 THE COURT FURTHER ORDERS that, after proper application, the

4 Attorney General's Office shall recover attorney's fees from and have judgment against

5 plaintiff, as follows:
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I. Attorney's Fees $ _

Date awarded _

Judge _

II. Costs: _

Date awarded _

Judge _

111. TOTAL JUDGMENT $, _

IV. Post-Judgment Interest Rate: _

DATED this It:, t'l-.day of_--"3~~___=_.::=____, 2009.

FINAL JUDGMENT
Psych Righls v. Slale. el al.
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MOTION FOR AWARD OF ATTORNEY'S FEES

the Alaska Rules of Civil Procedure, the Department hereby moves for a total fee

Alaska, Department of Health and Social Services, and the remaining above-named

On June 16, 2009, the court entered final judgment for defendant State of

REC'D JUN 24 2009

Case No. 3AN-08-IOIIS CI
Defendants.

Plaintiff,

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

STATE OF ALASKA, SARAH PALIN,

vs.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

defendants in the above-captioned matter ("Department"). Pursuant to Rule 82(b)(2) of
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Commissioner, Department ofHealth and )
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Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
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Law Project/or Psychiatric Rights v. State, et al.
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3

4

5

6

7

8

9

10

11

12

13

14

15

award of $3,876.00 in attorney's fees. This fee claim reflects the Rule 82(b)(2)

prevailing party schedule.

This motion is supported by the accompanying affidavit of counsel,

memorandum of law, and Exhibit A, detailing the time spent litigating this matter.

Dated this 22nd day of June, 2009.

DANIEL S. SULLIVAN
ATTORNEY GENERAL

By: ;:;Z..4i.~
Elizabeth M. Bakalar
Assistant Attorney General
Alaska Bar No. 0606036

By: S~~~~
Chief Assistant Attorney General
Alaska Bar No. 9406040
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3

4

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

On May 27,2009, this court dismissed plaintiffs lawsuit in favor of the

State of Alaska, Department ofHealth and Social Services, and the remaining above-

named defendants (hereinafter the "Department"). The court entered a final judgment

Case No. 3AN-08-101IS CI

Plaintiff,

Defendants.

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

vs.

STATE OF ALASKA, SARAH PALIN,

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS'
MOTION FOR AWARD OF ATTORNEY'S FEES

INTRODUCTION

)
)
)
)
)
)
)
)

Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, l'v1ELISSA )
WITZLER STONE, Director of the Division of )
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)

------------)
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26

16

24

MEMO IN SUPPORT OF STATE'S MOTION FOR ATTORNEY'S FEES
Law Project for Psychiatric Rights v. State, et al.
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3

4

5

on June 16, 2009, As the prevailing party in this action, the Department moves for an

award of attorney's fees pursuant to Civil Rule 82.

ARGUMENT

6

7

8

I. The Department is Entitled to Fees Under Civil Rule 82(b)(2)

Alaska Civil Rule 82 provides that defendants who are prevailing parties

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

in cases that do not go to trial are entitled to an award of 20 percent of their actual

reasonable fees.

In cases in which the prevailing party recovers no money
judgment, the court shall award the prevailing party in a case., ,
resolved without trial 20 percent of its actual attorney's fees which
were necessarily incurred. The actual fees shall include fees for
legal work customarily perfonned by an attorney but which was
delegated to and performed by an investigator, paralegal or law
clerk. \

The purpose of Civil Rule 82 is to partially compensate a prevailing party

for the expense of litigation. City ofValdez v, Valdez Development Co., 523 P,2d 177,

184 (Alaska 1974).

Although the Attorney General, as counsel for the state, bills client

agencies at a rate far below the market rate of attorneys in private practice, it is well

settled that when the state is the prevailing party, it may request reimbursement of

attorney's fees at a reasonable market rate, The Attorney General is not limited to

Alaska Rule Civ. Proc. 82(b)(2).

MEMO IN SUPPORT OF STATE'S MOTION FOR ATTORNEY'S FEES
Law Project/or Psychiatric Rights v, State, et al.
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recovering fees based on the Department of Law's inter-agency billing rate.2 There is

clear authority for awarding attorney's fees under Civil Rule 82 based on market rates

instead of the department's overhead rate. Atlantic Richfield Co. v. State, 723 P.2d

1249, 1251-52 (Alaska 1996) (Alaska Supreme Court ruled it appropriate to use

average of hourly billing rates charged by private attorneys to calculate fee award for

legal work performed by assistant attorneys general); Amfac Hotels v. State, Dept. of

Transportation, 659 P.2d 1189, 1194 (Alaska 1983) (approved fee award based on "the

average private billing rate"-$75 per hour, 25 years ago); Morrison-Knudsen Co., Inc.

v. State, 519 P.2d 834, 844 (Alaska 1974) (argument rejected that state could not

recover attorney's fees at a rate higher than hourly salary of highest paid assistant

attorney general who worked on case).

The Attorney General has worked to identifY a uniform reasonable market

rate upon which to base attorney fee requests that will more fairly reimburse the State

of Alaska and state represented officials for their fees as a prevailing party. See

Affidavit of Counsel. This was necessary because the department's historic rate

formulae and the newer universal blended rate formula all produce figures far below the

The Department of Law has formulated a blended attorney "overhead
rate" for any assistant attorney general (regardless of years of practice), which has been
$121.98 during this calendar year. The previous blended rate was $116.50. This is a
uniform rate used to bill client agencies for legal services, regardless of the experience
level or salary range of the individual assistant attorney general who actually handled
the legal matter.

MEMO IN SUPPORT OF STATE'S MOTION FOR ATTORNEY'S FEES
Law Project for Psychiatric Rights v. State, et al.
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market rate and value of the services rendered, and because Civil Rule 82 provides for

only partial reimbursement of actual fees.

Based on the recommendations of a working group tasked with assessing

the Department of Law's policy on attorney fee requests, the Attorney General

established in 1997 a policy to request $150 per hour as the market rate for journey

level attorneys (Attorneys III and above). ld. This decision was based on the working

group's review of attorney billing rates statewide, a similar policy in the U.S.

Attorney's Office, and the fact that the average rate (typically reflecting a discount for

the state) that the Department pays experienced private practitioners to provide legal

services to the state under contract exceeds $150 per hour. Id. The rate of $125 per

hour was approved for less experienced attorneys. ld. The courts have awarded the

state fees based on these rates for over a decade.

As the prevailing party, the Department is entitled to recover 20 percent

of its attorney's fees. A copy of the billing printout detailing the work done and time

spent relative to this case is attached as Exhibit A. The Department therefore requests a

Civil Rule 82(b)(2) fee award as calculated in section II.

II. Calculation of Total Fees Requested

The defense counsel of record in this case, Stacie Kraly, holds an

Attorney VI position, and has been practicing law for almost 15 years. Co-counsel of

record, Elizabeth Bakalar, holds an Attorney III position and has been practicing law

MEMO IN SUPPORT OF STATE'S MOTION FOR ATTORNEY'S FEES
Law Projeci/or Psychialric Righls v. Siale. el al.

Page 4 of 5
Case No. 3AN-07-9827CI

S-13558 PsychRights v. Alaska Exc. 597



CONCLUSION

Based on the foregoing, the Department respectfully requests that the

Kelly Henriksen and Nevhiz Calik, also hold Attorney III positions and have been

for almost three years. Other Assistant Attorneys General who assisted on this case,

By: ~#-A..-
Elizabeth M. Bakalar
Assistant Attorney General
Alaska Bar No. 0606036

By: St~J~yvV\
Chief Assistant Attorney General
Alaska Bar No. 9406040

Id.

Exhibit A.

DANIEL S. SULLIVAN
ATTORNEY GENERAL

4

3

total fees came to $19,380.00, 20% of which is $3,876.00.4

court award total attorney's fees in the amount of$3,876.00.

DATED this 22nd day of June, 2009.

expended in defending this action total 129.2 hours.3 Using the market rate of$150,

practicing law for approximately 15 and three years respectively. The attorney hours
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Cost of Suit for Matter 223090064

Timekeeper Date Hours Fees DescrIption

Elizabeth M. Bakalar 9/18/0a 2.5 $304.95 Began researching and drafting a motion to dismiss.
9f30/0B 1.5 $182.97 Reviewed first amended complainVdrafted answer to same.

1017108 0.5 $60.99 Discussed case with Tammy Sandoval.
10/8/08 3.5 $426.93 Revieed documents from Dave Campana and continued

drafting pleadings.
10/9/08 1.5 $182.97 Revised and Reviewed answer.

10/20/08 1.0 $121.98 File review, lalked 10 Jim GoUsteln, drafted pretrial order.
10/23/08 1.5 $182.97 Continued working on Rule 26 disclosures.
10/27/08 25 $304.95 Worked on discovery, spoke to Dave Campana.
10/28/08 0.5 $60.99 File review and scheduling.
10/29/06 0.5 $60.99 Finalized disclosures for Ms. Kraly's review.

11/4/08 1.0 $121.98 Extensive revisisons to pretrial disclosures.
11/12/08 1.0 $121.98 Met with client to discuss case.
11/12/08 0.5 $60.99 Worked on Rule 26 Disclosures.
11/13/08 0.5 $60.99 Added to pretrial disclosures.
11/18/08 0.5 $60.99 Email with Jim Gottstein; clients; discuss issues w/Ms. Kraly;

attempts to schedule ADR.
11/20/08 0.5 $60.99 Reviewed final Rule 26 and strategized discovery issues

w/client.
12/9/08 0.3 $36.59 Reviewed motion to amend complaint.

12110108 0.3 $36.59 Read motion to amend complaint; drafted response.
12/24108 0.3 $36.59 Pretrial scheduling conference.
12129108 1.0 $121.98 Read Medicaid/Foster Care/Psychotropics materials from

Oregon in anticpation of upcoming settlement meeting.
117f09 3.0 $365.94 Reviewed file for upcoming meeting with Jim Gollstein;

drafted lengthy case assessment email to clients.
1/8109 1.0 $121.98 Continued file review, emalls with clients, document review,

etc. in anticipation of settlement meeting tomorrow.

1/9/09 1.7 $207.37 Met with Jim Gottstein and principals for inilialsetllement
talks.

1/14/09 3.0 $365.94 Continued review of case file (pleadings and
documentation): emailed pertinent Information to Ms.
Raymond; reviewed additional information and materials
from principals.

1/15/09 1.6 $195.17 Continued file review, case strategizing.
1/20/09 0.5 $60.99 Reviewed additlonal materials from Jim Gottstein.
1/23/09 0.4 $48.79 Reviewed new materials from Jim Gollstein; reviewed with

client (Brita Bishop, et al) parameters for Bring the Kids
Home meeting and possible issues related to plaintiffs
presence at same.

1/29/09 0.3 $36.59 Corresponded with Jim Gottstein and client re: participation
in upcoming mental health teleconference.

2/4/09 0.5 $60.99 Finalized notice and motion for protective order, and
proposed protective order.

2/4/09 1.0 $121.98 Reviewed plaintiffs Molion for Protective Order; drafted
Limited Opposition: discussed with Ms. Kraly; finallzed for
filing.

2/5/09 0.5 $60.99 Drafted letter re: impact of pUblic relations on settlement to
Jim Gotlstein.

2/6/09 0.4 $48.79 Continued working on email/selllement info to Jim
Gottstein/Stacie Kraty.

2/9/09 1.5 $182.97 Reviewed file; Met with Richard Nault/Karen Forrest re:
"gold standard" for psych meds.

2111/09 0.6 $73.19 Corresponded wlJim Gottstein re: depositions.
2117/09 0.6 $73.19 Coordinated and strategized issues related to pending

depositions.
2119/09 0.3 $36.59 Continued coordinating discovery in psych rights mailer.
2/20/09 1.5 $182.97 Continued to work on discovery and deposition prep.
2/23/09 5.6 $683.09 Continued to research and draft motion for judgment on

pleadings.
2/24/09 3.1 $378.14 Continued to draft Motion for Judgment on Pleadings.
2/26/09 4.9 $597.70 Began research and drafting on motion 10 dismissljudgment

on pleadings; worked on mollon to quash deposition:
strategized same with Stacie Kraly.

2/26/09 1.0 $121.98 Deposition prep with Dave Campana and discussion with Ed
Sniffen.

3/4/09 0.8 $97.58 Worked on motion for judgment on pleadings and motion to
stay discovery.

3/5/09 1.3 $158.57 Continued working on 12(c) motion: incorporated some of
Ed Sniffen's suggested edits.

3/9/09 6.0 $731.88 Worked on motion for judgment on pleadingsfmo\ion to stay
discovery.

3/10/09 4.7 $573.31 Continued working on 12c and discovery motions.

6f22f2009 8:26 AM
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Cost of Suit for Malter 223090064

TImekeeper

Elizabeth M. Bakalar

3/11109
3112109

3117/09

3/18/09

4/1109

4/2/09

4/3/09
4/6/09

4/8109

419109

4/30109

Hours
304
0.'

0.6

1.3

2.5

2.5

204
4.0

1.3

2.1

004

88.5

Fees
5414.73

597.58

$73.19

$158.57

$304.95

$304.95

$292.75
:5487.92

$158.57

$256.16

$48.79

$10,795.20

Description
Conlinued 10 work on motino for judgmenl on pleadings.
FInalized dispositive motion and motion to slav discovery for
filing.
Reviewed response to motion for expedited consideration of
motion 10 stay discovery/strategized wilh Ms. Kraly.s

Reviewed pending discovery and worked on reply 10
opposition to molion for EC.
Reviewed plaintiffs' opposition to motion for Judgment on
pleadings; began formulating replV; strategized with Ms.
Kraly re: website postings on plaintiffs' website and
necessary action.
Worked on reply to opposition to motion for Judgment on
pleadings.
Worked on reply to opposition.
Continued working on reply to opposition to motion for
summary judgment and limited opposition to mollon for
leave to amend.
Worked on finalizing replv 10 opposition to motion for
judgment on pleadings and conditional non-opposition 10
motion for leave 10 amend.
Finallzed reply brief (to op to mol for judgment on
pleadings).
Reviewed materials and read articles on psych righlS web
page re: pending litigation.

Nevhiz E. Callk

Nevhlz E. Callk

3/27/09 1.0

1.0

$121.98 Edited and filed for libby Bakalar and Stacie Kraly.

$121,98

KellV E. Henriksen

Kellv E. Henriksen

StacIe l. KralV

3111109
311S/09

31H/09
3124/09

3J25/09
3/26/09

4/9/09

9/18/08

9129109

10/8/08
10/9/08

10/27/08

10/29/0B
11/6/0B

11/1210B

11120/08

1",09
1J8J09
1/9/09

1/14/09
212109
216/09

2110/09
2/17/09
2124/09

314/09
315/09
3/9/09

2.2
004

0.2
004

0.2
1.7
0.5

5.6

0.6

0.5

004
1.5
0.3

0.5
004
0.8

0.7

1.0
0.3
2.0

0.8
0.3
0.5

0.'
0.6
1.0

0.5
004
0.7

$268.36
548.79

524.40
$48.79

$24,40
$207.37

$60.99

$683.10

573.19

S60.99

$48.79
$182.97

536.59

560.99
$48,79
$97.58

$85.39

$121.98
$36.59

S243.96

$97.58
$36.59
$60.99

597.58
$73.19

$121.98

$60.99
$4B.79
$85.39

Review and edit motion for Judgment on the pleadings.
Conference iwth Bakalar re strategy re M/expedited
consideration.
Conference wth LIbby re procedural question.
Review and respond to Kraly re opposition to motion to stay
discovery.
Conference wilh Kraly re motion to stay discovery.
Review and edit Reply to Motion 10 Slay per Kraly.
Review reply per Kraly.

Discuss answer and motion 10 dismsis issue with Ms.
Bakalar.
Work on complaint, pretrial order \l'Jith Ms. Bakalar and Mr.
Gollstein.
Work on Answer.
Continue to work on answer.
Discuss options re meeting with Mr. Gotlstien with Ms.
Bakalar.
Review draft initial disclosures.
Work on initial disclosures.
Attend Meeting with senior staff at DHSS related to
settlement and initial dJslcosureS.D
o

Work on initial diSClosures; discuss dala collection wilh DJJ.

Staff case with Ms. Bakalar, review email re same.
Prepare for meeting tomorrow.
Prepare for and allend settlement conference with Mr,
Gotlslien, Commlsisoenr Hogan. Ms. Sandavol, Mr.
McComb and Ms. Bakalar.
Review data from OCS and DJJ, update Ms. Raymond.
Work on discovery isuses with Ms. Bakalar.
Work on emaHfrepsosne 10 Mr. Gollslein re publJc velling of
liigation issues.
Work with Ms. Bakalar on discovery strategy.
Work on deposilion issues.
Work on deposilion Issues, discuss molion practice re
same.
Work on motion to dismiss re standing.
Work on molion to dismiss.
Work on dlspositive motions with Ms. Bakalar.

6/22/20098:26 AM Page 2 of3
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Cost of Suit for Maller 223090064

Timekeeper Date Hours Fees Description
3110/09 2.0 5243.96 Work on motions with Ms. Bakalar.
3/11109 0.5 $60.99 Discussion with Mr. Jesse (menial health trust) fe options

and isuses in litigation.
3/11/09 1.5 $182,97 Work on Motion 10 Dismiss with Ms. Bakalar.
3/17/09 0.5 $60.99 Discuss reply stralegy re motion for expedited consideration

with Ms. Bakalar.
3/24/09 0.7 $85.39 Review opposition 10 motion to stay.
3125/09 4.2 $512.32 Work on reply brief.
3126/09 3.0 $365,94 War1\: on reply brief.
3/27/09 1.5 $182.97 Work on reply brief.
4/2109 0.5 $60.99 Work on reply 10 motion for judgment on the pleadings.
4/3(09 0.6 $73.19 Work on reply brief; revIew molion 10 amend.
4/6/09 1.0 $121.98 Work on reply brief.
417109 2.0 $243.96 Work on reply brief.
4/9/09 1.5 $182.97 Work on reply brief.

StacIe L. Kraly 34.1 $4.159.51

Total Fees 129.2 $15,759.19

Costs Date A!n2l!!ll Description

3118/09 $113.50 #23353895 STACIE L KRALY
3/18109 $'9.00 #01411513 US TRAVEL, LLC
3/18/09 599.00 #01411516 HICKEL INVESTMENT CO
3116/09 $495.00 #01411510 ALASKA AIRLINES INC.
419/09 S62.00 #01428019 ALASKA AIRLINES INC.
419/09 $100.00 #01428024 ALASKA AIRLINES INC.
4/9/09 $19.00 1101428027 US TRAVEL. LLC

Total Costs $907.50

Total Fees and Costs 516.661.29

6/22/20098:26 AM
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

AFFIDAVIT OF COUNSEL

I. I am an Assistant Attorney General employed by the Department

I, Elizabeth M. Bakalar, having been duly sworn, hereby state as follows:

Case No. 3AN-08-1 0115 CI
Defendants.

Plaintiff,

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

vs.

STATE OF ALASKA )
) ss.

FIRST JUDICIAL DISTRICT )

of Law and one of the attorneys of record in the above-captioned case on behalf of the

)
)
)
)
)
)
)

STATE OF ALASKA, SARAH PALIN, )
Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)

-------------- )

6

8

5

7

9

11

23

17

19

14

13

12

21

10

16

15

18

24

25
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20

26

AFFIDAVIT OF COUNSEL
Law Project for Psychiatric Rights v. State, et 01.
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3

4

State of Alaska. 1submit this affidavit in support of the Motion for Attorney's Fees on

behalf of the State as the prevailing party.

5 2. Attorney's fees in the amount of$15,759.79 were incurred on

6

7

8

9

10

behalf of the Department in defending this litigation. This includes 88.5 hours of work

performed by me personally, at an hourly rate of $12 1.98. Exhibit A, attached,

contains an itemized listing of the dates, descriptions of work accomplished, and the

time expended. 1have reviewed this report for accuracy and applicability.

II 3. 1 have determined both that the information presented in Exhibit A

12

13

14

15

16

is correct, and that the time listed was necessarily spent in defending this matter. 1do

not believe that any of the work performed in this case was unnecessary or duplicative.

1 believe the total amount of time and money expended on behalf of the Department is

reasonable.

17
4. Although the state bills client agencies at a rate far below the

18

19

20

21

22

23

24

25

26

market rate of attorneys in private practice, in 1997 the Attorney General established a

policy that would more fairly reimburse the state for its fees as a prevailing party. To

that end, the Attorney General approved the hourly rate of $150 as the market rate for

journey level attorneys (Attorneys III and above). This rate was based on the

recommendations of a working group tasked with assessing the Department of Law's

policy on attorney fee requests. After reviewing attorney billing rates statewide, the

policy in place at the U.S. Attorney's Office, and the fees paid by the state to

experienced private practitioners who provide legal services to the state, the working

AFFIDAVIT OF COUNSEL Page 2 of3
Lmv Projeclfor Psychialric Righls v. Siale. el al. Case No. 3AN-08-101IS CI
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3

4

5

group determined that $150 per hour was a reasonable rate that would more fairly

reimburse the state for its legal services. The rate of $125 per hour was approved for

less experienced attorneys.

6
5. I have been practicing law in the State of Alaska for almost three

7

8

9

years and am an Attorney III. Based on the foregoing, a request for reimbursement for

the time spent on this case by me at a rate of $150 per hour is reasonable.

10
6. The actual, reasonable attorney's fees that were necessarily

II

12

13

14

15

16

17

incurred in this matter amount to a total of$19,380.00.

DATED this 22~day of June, 2009.

Elizabeth M. Bakalar
Alaska Bar No. 0606036

SUBSCRIBED AND SWORN TO before me this '22.ND day of June,

2009.

18

19

20

21

22

23

24

25

26

STATE OF ALASKA!
OFFICIAL SEAL
HEIDI HAFFNER

NOTARY PUBLIC
My Commissio~ E~pires With office

AFFIDAVIT OF COUNSEL
Law Project/or Psychiatric Rights v. State, et al.

Notary Public, State ofAlaska
My commission expires with office
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, Inc., an Alaskan non-profit
corporation,

Plaintiff,
vs.
STATE OF ALASKA, et aI.,

Defendants.
Case No. 3AN 08-10 II SCI

)
)
)
)
)
)
)

copy
Orlg'n., "ecoIvecI

JUN 29 2009

iCIIIIIk.,.... 'nWCI.",

uz

OPPOSITION TO
MOTION FOR AWARD OF ATTORNEY'S FEES

Plaintiff, the Law Project for Psychiatric Rights (PsychRights~opposes the

defendants' Motion for Award of Attorney's Fees. Civil Rule 82(3)(1) provides:

(3) The court may vary an attomey's fee award calculated under
subparagraph (b)( I) or (2) of this rule if, upon consideration of the factors
listed below, the court determines a variation is warranted:

(1) the extent to which a given fee award may be so onerous to the
non-prevailing party that it would deter similarly situated litigants from the
voluntary use of the courts;

Any award is likely to deter litigants from the voluntary use of the courts. This was raised

in §II.B., of PsychRights Opposition to Motion for Judgment on the Pleadi~g~ 'and is

incorporated herein by reference.

DATED: January 30, 2009.

Law Project for Psychiatric Rights

J!~~)~
By: l

J!-mes B. Gottstein
/ ABA # 7811100

S-13558 PsychRights v. Alaska Exc. 605
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3 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

The State of Alaska and the remaining above-named defendants

(hereinafter "the Department") reply as follows to plaintiff's Opposition to Motion for

DEFENDANTS' REPLY TO OPPOSITION TO MOTION FOR
AWARD OF ATTORNEY'S FEES

REC'D JUL 10 2009

Case No. 3AN-08-1 0115 CI
Defendants.

Plaintiff,

LAW PROJECT FOR PSYCHIATRIC
RIGHTS, an Alaskan non-profit corporation,

vs.

Award of Attorney's Fees.

)
)
)
)
)
)
)

STATE OF ALASKA, SARAH PALIN, )
Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)

------------- )

9
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7

19

14
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17

10

13

16

12

18

15

24

22

21

25

20

23

26

REPLY TO OPP. TO MOTION FOR AWARD OF ATTORNEY'S FEES
Lalli Project for Psychiatrh: Rights v. Slale, ef al.
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3
In its Motion, the Department requested $3,876.00 in attorney's fees as a

4 prevailing party under Civil Rule 82. Plaintiff in opposition asks the court to deviate

5 from the standard prevailing party fee schedule and vary the fee award because the

6 requested fees would "be so onerous to the non-prevailing party, that it would deter

7
similarly situated litigants from the voluntary use of the courts,',1

8

9
Plaintiff then refers the court to §II.B of its Opposition to Motion for

10
Judgment on the Pleadings, in which plaintiff: (1) asserts without explanation that it is

11 "reluctant" to add individual plaintiffs to achieve interest-injury standing; (2) claims it

12 has citizen-taxpayer standing even though it contradicts this claim by stating individual

13 plaintiffs could be substituted for plaintiffs law firm; and (3) makes unsubstantiated

14
(and factually incorrect) allegations against the Attorney General's Office purported

15
policy to "always" seek attorney's fees "against people on welfare" and other non-

16

17
prevailing parties, "even if they can't afford them.',2

18
Plaintiff-a law firm, albeit a non-profit one-makes no averments as to

why the requested fee award would be onerous. Furthermore, litigants similarly

prevailing party is that the plaintiff-who is a law lirm and not a "person on

situated to this plaintiff arguably should be deterred from the voluntary use of the

Plaintiffs Opposition to Motion for Judgment on the Pleadings, p. 23-24.

Civil Rule 82(b)(3)(1).

2

courts. The reason for dismissal of this action and the Department's ensuing status as a

19

21

20

24

25

23

12

26

REPLY TO OPP. TO MOTION FOR AWARD OF ATTORNEY'S FEES
Lmv Project/or P!J)Jchi£ltric Rights v. State, el 01.
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Award of Attorney's Fees as requested.

defendants to prove the point.

without standing should not be permitted to squander judicial resources forcing

standard Rule 82 fee schedule. The court should grant the Department's Motion for

Court's Order on Record, May 27, 2009.
]

Dated this 8th day of July, 2009.

In short, plaintiff gives the court no reason to vary the fee award from the

James B. Gottstein, Esq.
Law Project for Psychiatric Rights, Inc.
406 G Street, Suite 206
Anchorage, AK 99501

welfare"-lacked both interest-injury and citizen taxpayer standing to sue.] A law firm

DANIEL S. SULLIVAN
ATTORNEY GENERAL

By: ~'-~
Elizabeth M. Bakalar
Assistant Attorney General
Alaska Bar No. 0606036

By: g~.I~
Stacie L. Kraly .. \ .
Chief Assistant Attorney General
Alaska Bar No. 9406040

Certificate of Service
I hereby certify that on Ihis day of July 8, 2009, true and correct copies of the foregoing REPLY was
served via U.S. mail, first class, postage prepaid to the following attorney of record:

±\=T/ b -
H. Raven Haffner, Law Office Assistant II
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REPL Y TO OPP. TO MOTION FOR AWARD OF ATTORNEY'S FEES
Law Projllct!ur PS.l'"hiarrit.' Rig/liS 1'. State, f!( al.
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THIRD JUDICIAL DISTRlCT AT ANCHORAGE

IN THE SUPERlOR COURT FOR THE STATE OF ALASKA

THE COURT, having considered the Department's Motion for

ORDER GRANTING DEFENDANT'S MOTION FOR ATTORNEY'S FEES

REC'o. ,;Ul 30 2009

Case No. 3AN-08-10115 CI

Plaintiff,

Defendants.

vs.

LAW PROJECT FOR PSYCHIATRlC
RlGHTS, an Alaskan non-profit corporation,

Attorney's Fees, any opposition and any responses thereto, and being fully advised,

)
)
)
)
)
)
)

STATE OF ALASKA, SARAH PALIN, )
Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
)

------------)
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ORDER GRANTING DEFENDANTS' MOTION FOR ATTORNEY'S FEES
Law Project for Psychiatric Rights v, Slate, et ai,
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1

2

3

4

5

6

7

8

9
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11

12

13

14

15
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17
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19

20

21
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24

25

26

HEREBY ORDERS that the motion is GRANTED. The defendant is

entitled to a total fee award under Civil Rule 82(b)(2) of$3,876.00. This amount shall

be entered in the [mal judgment with post-judgment interest to run from

DATED: 7_-;z8--,--_~_0_9 _

~~Jack . Smith
Sup~ge

ORDER GRANTING DEFENDANTS' MOTION FOR ATTORNEY'S FEES
Law Project for Psychiatric Rights v. State, et al.
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