EXHIBIT 1



UNITED STATES DISTRICT CCOURT
BEASTERN DISTRICT OF HEW YORK

_____________________________ ,K
IN BRE: AYPREXA LIABILITY
34-MDL-1596
LITIGATION
July 2, 2004
Brooklyn, MNew York
_____________________________ X

TRANSCRIPT OF CIVIL CAUSE FOR CONFERENCE
BEFORE THE HOMNORABLE A. SIMON CHREIN
UNITED STATES MAGISTRATE JUDGE

APPEARANCES:

For the Plaintiff: NANCY HIRECH, ESD.
RaMON LOPEZ, ESQ.
TOM SCHULTZ, EBD.
CHRISTOPHER SEEGER, ESQ.
DAYID BUCHANAN, ESO.
SETH A. KATZE, ESQ.

FPor the Defendant: NINA GUSSACEK, ESQ.
BARRY BOISE, ES3Q.
ALTNE FAIRWEATHER, ESQ.

Audico Operator: LOAN HONG

Court Transcriber: ARIA TRANSCRIPTIONS

c/o Elizabeth Barron

328 President Street, #3
Brooklyn, New York 11233
{718} 522-2335

Proceedings recorded by electronic sound recording,
transcript produced by transcription service




10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

10

THE COURT: Whereas the Zyprexa product ig still
being actively sold and promoted.

MR. SEEGHEK: Right. But the one nice thing about
Judge Raykoff's order ig it focuses primarily on business
and trade secrets and protects those. Those are the types
of things I would imagine that this defendant would be very
much interested in protecting, marketing plans. We're
totally in favor of it and we understand it. We can also
create a mechanism maybe and mavbe ratfchet it up a little
bit.

But I think as a starting place, I don't think the
starting place should bes everything is deemed confidential
for -- we produce, we deem everything confidential and we
have to come back and challenge seven, eight amillion pages
of documents.

THE COURT: No, but yvou can challenge them by
generic type, not by specific documents, or elge I'll put in
my retirement papers. What might be a real concern is if a
product 1s being marketed and if material that is produced
in disgcovery might undermine -- at this point, Zyprexa is
being legitimately marketed and the defendants do have a
right, subject to any demonstrated harm, to market the
product.

And if the newspapers are slathered with material

that might be misunderstcod by the lay reader, that might do
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some harm or prejudge a case that ig still pending. That is
my concern. Now I understand that the public does have a
right to know, but on the other hand, there should be some
formulaic approach that will designate by tvpe of document
what should be given broad protection and what should be
given lesas-broad protection.

MR. SEEGER: Your Honor, there really isn’'t a
dispute on that. I think most of the disputes with regard
to this order -- and I know that this has been briefed, but
it's going to relate to things like they define =z
competitor. Anybody who is a competitor cannot see these
documents. That's defined broadly te mean any scientist
that may have worked for a drug company that sells drugs.

THEE COURT: I think the protective order does
allow for the fact that anybody recelving -~ well, no, we're
talking about broad access. There will be a paper signed by
anvbody receiving documents that will undertake
confidentiality.

MR. SEEGER: Right. And that is the typical
procedure. In the order that's been proposed, that
certification the defendants would like delivered to them.

I think you could think of the chilling sffsct on experts
and scientists working with us. If they think that Lily
knows this early in the litigation that there are

consultants or experits.
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DOCKET &FiLE

UNITED STATES DISTRICT COURT
BASTERN DISTRICT OF NEW YORK

X
Tn re: ZYPREXA " MDL No. 1596
PRODUCTS stm LITIGATION
- R *" MOVANT'S COUNSEL IS DIRECTED
" THIS DOCUMENT RELATES TO: - : gﬁﬂ;ﬁ!mﬁ%ﬂﬂsm 7

ALL ACTIONS

C.As.:- n‘mu WG MENT

To expedite the flow of discovery material, facilitate the prompt resolittion of
digputes over Qonﬁdmﬁééity, adequately ﬁrotcci;- confidéntial material, and enmire that p_mtectiﬂn '
is afforded only o mmﬂal 50 entitled, the Court enters this Protective Drder pxﬂs;lant to Rule 26
of the Federal Rules-of Civil Procedure.” '

1.  Discovery Materialy _

This Order ,ap?lies tor adl pféducis of discovery énd'aﬂ' informatioh dertved
therefrom, mc‘hzdmg,, but net-limited to, all decuments, objects or things, frié;rosiﬁen testimony
‘and interrogatory/request for admission responses, and any copies, exc".:fpts OT Summares
thereof, obtained by any party pursuasit to'the requirements of any court order, requests for
production of dotuments, requests for admissions, interrogatories, or subpoena (“discovery
materials™). Thas Crder iy Alimitéd to the Ktigation or appeal of any action brought by or on

‘behalf ;t}f plaintiffs, aﬂegi_ng ;}t‘x‘sona] injuries or other damages arising from piémtiﬁ's’ ingcsﬁo#

of olanzapine, conmmaly Jmown as Zyprexa® (“Litigation™) and includes any state court action
where counsel for the plaintiff bas agreed to be bound by this order. A

2. Useof Discovery Materials

With the exc'sptieﬂ of docuinents or information that has become publicly

available without a breach of the terms of this Order, all documents, inférmation or other



discovery matorials produced or discovesed in this Litigation and that have beon designited
confidential shall'be used by thi receiving party solely for the prosecution or defemse of this
' Litigation, to the extent rc'asonab;y necessary to accomplish the purpose for which disclosure is
made, and not for any ‘'other purpose, including any other litigation or judicial proceedings, or

: @y business, cumpéﬁiisfﬂ, gﬁvemmeh_’talécemmerﬁa}, or administrative purpese or function.

3 “Cenfidential Discovery Materials” Definied

For the purposes of this Order, “Confidential bmcovery Maxcuals” shall mean
any mformatmn ﬁ]at the pmducmg party in good faith believes is properly protected m;der
* Federal Rule-of Civil Procedure 26(}(7).

Theterms of this Order shall in no way affect the right of any person (2 to
witﬁhol&‘infmﬁoh n étis ged grounds of imsnunity from diseovery such as, for example, ‘
attomey/elient priviicgc, wark product or pﬁvascy; rights of such tiird parties as palients,
‘physicians, elinical mvestigators, W.rﬁpeﬁﬂ:_ﬁ ‘of claimed adverse Teactions; or (b) to withhold- -
information on alleged grounds that such inforination is neither relevant to-any claim or defense,
_‘ nor reasonably calculated to lead to _ﬂae- diécemry of admissibie evidence. If information is
redacted on the basis it is neither refevant nor reasonably calcatated to lead to the discovery of |
admissible evidence, the redacting paity shall i&est;fy on.a separate log that identifies the
~ document sa.lb_;ecﬁo redaction-and the reason for such redaction.

Where larpe vo&umcs of damvery mateﬁa!s are provided to the requwtmg party -
counsel for preizmmary mspectten and des:gnanen for production, and have not been reviewed
for conﬁdant;ahty purposes, the g;mduc«xng party reserves the ngbt 1o so designate and redact
appropriate discovery materials afler they are designated by the requesting party for production.
During the preliminary jnspection process, apd befaie-pfoducﬁoﬁ, all discovery matesials

“reviewed by the mquestmg paity’s counsel shall be treaw} as Conhdentisl D:scovcxy material.

4, B__gs_;ggnatmn nf !)ocmnents as “Confi gg,g

. a.  .Forthe pllIPOSQS of this Order, the term “document™ means al}
tangible items, whether written, recorded or gxaph:c, whether produced or created by 2 paxty or

2



anothes, persoh; whether pmduc&d pursuant ‘tosubp’eém—z, to disécéyexy request, by agfegzméﬁt, or . |
otherwise. | ,

b, Any document whick the producing party intends to-designate as

Confidential s_héﬁ be staraped (or othcmiéc have the legend recorded upon if ina way that brmgs |

. the legend to the a_ttcnti'én of a reasonable examiner) with a notation subsmﬁaﬂy.émﬁlar-to the

following:
erpféxa"l\/IDL 1596: Confidential-Subject to Protective Order .

 Such Stamping .ormaﬂdng will take 'pi-ace piior to production iay the producing 7
person, or subsequent to selection by the meivi?:g_paﬂy for capymg The stamp sha?!'be-aﬁﬂxed
in such a mapner asnot to ebliterate or ebscure any written material.

aj. A party may preliminarily designate as “Conﬁdeﬁ%aai” ail
documents produced by a third party entity employed by the party forthe purposcs of demmmnt
. - Toanagement, qaahﬂr-cemwi, production, re:pro@ucuoa, steraga, sca:anmg; or other such purpose
related to :&iscévex"y,' by _nbtifying counse] for the other par:y't}ia.tf all.idocuments being produced.
are to be acéordeﬂ such protection. Once said documents are produseé by such third party -
vendor, the ;Scsigmating party will thep review the documents and, as appropriate, dmigﬁate-ﬂ:mﬁ
as “Conﬁﬁe;ﬁtia!” by stamping"ﬁm document (o1 otharwise-hévipg the legerid recorded t_:fon itin
a x;vay that brmgs its attention to a reasonable exax;;inéx*j as such -

5. Non-Disclosure of Confidential Discovery Materials

' Excepi with the prior written c:ensent of the party or other. pm*ssn ongmaﬁy
: producmg Conf denttal Dhscovery Matenals, or as hf:rmmﬂcr prov;ded undcr this Opcier ne
Cohﬁdem;al Discovery Materials, or any portion thereof, may be disclosed to any person, -

inchuding aﬁy plaintiff, except a_s‘snt forth in section 6(d) below.

3



- 6. Permissible Digi\:}osures' {%f _Coﬁﬁdenﬁ@ i)iscgveﬁ‘. ,Matex:ial '
Notwithstéxirﬁng paragraph 5, Confidential Discovery Materéals may be disclosed :
to and uséﬂ.only by: | 7 . ,
| a. counsel of record for the p;ntie:s in this Litigation and to-his/her
partners, associates, sccmrics, fegal assiéﬁnts, and employées to the extent considcx'e;d

‘ reasonably necessary to render professional services in the Litigation

b. . inside counsel Qf the parti»;s,‘ to thc'_cxtént reasonably necessary to
 render professional services in the Litigation; -
c. court officials involved in this Litigation (including coust reporters,
pérsons operating video recﬁrdmg cqmpmeni at depos:ii,iens, and any special master appointed t}y
the Court); ' | )
d - any petson dwgnaied by the Courtin the interest of _rt;stace upon.
such terms as thc Court may deem proper;
_ e where pmducc& by a plaintiff, in addition to thé 'péxsoné described.
in subse&ioas (a) and (b}of ihis section, a defendant’s in-hounse péraiegals and outside ;:bunéei, '
" including aily aftorneys emp]oyed by.or retamcd by deféndant’s outside counsel who are-
ass:stmg in.connection within this I.atlgabon, and the para}scga] clerical, secretarial, and other
staff emplayed or retainied by sich outside emmsel or setained by the attorneys emptoyed byor
getained by defendant 8 outmde ccmnse! To the extenra defendant does not have in-house
counsel 1t may designate two mdwrdx:als employed by such defendam {in-additton to cmts;de .
cmmsel) 0 eceive Cozfidential Dzscove:y Matenals pmdnmd by plalntxff
7 _ ‘ﬂ * where produced by defendant Eli Lifly and {Zampany, in addztion
" to the peisons désmbed in subsections (a) and (b} of this section, plaimift’ 5 ‘attomcys i otﬁmj .
filed titigation alleging injuries or déxﬁages‘res.u%tifzg from the use of Zyprexa® including their
paralegal, clerical, secretarial and other staff employed or retained by such counsel, provided that



_ such counsek have agreed to be governed by the tcrmé of this Order and shall mgn a copy of the -
order; - ' ‘ ‘ o
g..  where produced by any defendant, cutside counsel for any other
defendant, including any attorneys employed by or retained by any other defendant’s outside
';ougsél who are a#sisting-in connection with this LitigaﬁQB, and the paralegal, clerical,
secretmial,. aned ;;ther staff emploved or retained by such outside counsel;
_ h. persons né;tiﬁed for deiméitimﬁ; or designated as trial witnesses, or
those who cminsel‘-of record in good fa;i'th expect to testify at aepasition ot trial, to the Ve:xtcnt
: -mas:}nabiy REGESSArY in preparing o testzfy, ‘
‘ i. outside consultants or cutside expests retamsd for the purpose of
assisting counsel in'the Litigation; k
1 employe-es of counsel mva]’ve:d saleiy in one’or more aspects of.
organizieg, filing, coding, converting, storing, or retrieving data or designating programs for
Jmnéling data commected with this action, including the performnance of such duties in relation to
a computerized liigation support syster; o
' k. employees of ﬁurd-party contractors pesforming ene or miore of the

o -ﬁmnom set fmﬁh in (j) above;

13 any employee of a party or former employee of é party, but only to
the extent considered necessary for the preparation m_ad t:ziai-qf this action;-and

' ‘ "m. . any other person, if consented to hy the p.re&ucing party

Any individual to whomn disolosure,is to'be made under subparagraphs (d) through
- (m} abovc shaﬂ.ﬂgn, pnor to such dzsclosurc a copy of the End@rsemcnt Gmetectrvs ()rde:r, |
- _ aztached as Exhﬂm A Counsel ;rev:dmg acoess to Conﬁdcnna} Dlscevcry Materials shall :etam :
"cepxcs of the f:xecuted Endersement(s) of Protective Cmde:r Any patty seeking a copy of an |
endorsement may make a dgmand setting forth the reasons ﬁnemfer;o which the. eppasmg pasty
will respond in‘writing, I the dispute cannot be fesolved the demanding party may move the
Court for an order compeihn g produstion upor 2 showing of good cause. For tcshf)vmg experts,

-5~



. a dopy Gf the Emmnt of Protective Order executed by the testifying cxpert shall be
' ﬁmshed to counsel for the party who produced the Confidential Discovery Materials to which 7
' the expert has access, at the time the ex?én’s designation is served, or at the time the ' '
Gonfidential Discovery Materials are provided to the testifying expert, whichever is later.
 Before disclosing Confidéntial discovery materials to any person lisied in
; subparagmphs {d) thivugh {m) who.is a Cistomer or Competitor {or an employee of etther} of )
the party that so des.'ég'@t;d the discovery materials, but who is not an employee of a party, the
- party wishing to make such disqlixm shail give at le:;tst three {3} bi(xsines's‘days advance nofice
in writing to the counsel who 'desigaatedssush &isxiave:ry materials ag szﬁdéﬁtigi, statii{;g.ﬂ}at
such disclosure will be made, idéntifying by subject matter category the diseovery matenial to bc
" disclosed, and stating the purposes.of such disclosare. If, within the three (3) business day
' Pg‘r_i.gd’ é. motion is filed obiccling to the preposed disclosure, disclosure is not permissible until
k the Court has denied such moﬁtm As used inthis paragraph, (a) the term “Cilétomcx” means
any direct purchaser of products from Lilly, or any regulax mdirect purchaser-of pméncts from
Lilly (such as a- pha:maz:y generally pm-ohasmg ﬂareugh wholesale honses), and doe:s not include
physicians; and GG)] the term “Cempet:t{x” means any manufactarer or selier of prescription
medications. o
The potice provision unmedmtzly abﬂve applies to ennmﬁtants and!er mdcpcndem
conttactors ef Competitors to the extent the consultants or contractors demre a substam;al
portion of their income, or s;zmv;i a substantial portion of their time working fora pharmacgatica; h
- company that mapufacturers. p{cscnpﬁon medacal products in the neurpscience area, A
'. 7. Prodaction oi' Canfidennal Matenals by N’gnﬁl’ames 7
Any non—party Wl}i} is producing discovery matena]s in the ngatmn may agme
to and ebtam the bmcﬁts of the te;ms and protections of ﬂns Order by desigpating as :
: “Confidential” the discovery materials that the non»-party is pmducmg, as set forth in pazagmph
4.



' 8 i . l'ha;dveggg_a‘ t'})isclg. snfés.

a Thﬁ parties agree that the madvenent pmductmn of any discovery
matenals that would be protected from dxsclosme pursuant to the attorney-client privilege, the
work product doctrine or any other releyam'prm}g_gc or doctrine shall net constitute 2 waiver of -

the apﬁlicéble pxivilége‘br doctrine. If any such discovery materials are inadvertently produced,
| the ij{.aci:pignt bf the discﬁvw:} mstenals agrees thae, upon regiest fmn; the producing party, it wﬁi
p\rompﬂy rehzm -tbc é;'scaverj mtemis and all co'ﬁiés of the discovery matetials in its
poSsessiGn, del-ete‘any versions of the diécovc:ry matexéais o ARy database 1t maintains and make .
no use of the mformatmn etmtamed m the dlscovea'y mmterials; provided, however, that the party
-relummg such discovery maienals shall bave thengkt m apply to.the Court for an onder. that
such discovery materials are not protected ffem disclosure by any privilege. The person
Teturning such materm} miay net, however, assert as a ground for such motion the fact or
'#ircaﬁ}stz;nces of the inadvestent prodaction. 7

b. The parties further agm that in the event ﬁ:@t the producing ya:ty
or et.!aer- pé:son iﬁadife:riénﬁy fails to designate di’séoveij* peaterials as C@&ﬂﬁﬁ in this or any
other I:tf.gatmn, it may make such & &x:mgnaﬁon sn‘bsequenﬂy by n(}hfymg afl persons and pames '
- in whom such dxscovery matenals wem produced, mn. wntmg as soon as pracncablc Aﬁcr

- -;eeeipt of sn_mh notification, ?hq persons to whom prqducticn -bas been mrade shall pi‘ospectivel}r

© . ireat the. dcmgmied discovery ma’tcnals as Conﬁéential sub}ect o ihm: right to dispute such

_ t]eszgnaizcm in acmr&mne with pamgraph 9

. 9, Declassﬁcaﬁgn ' A
-a, Nothmg shall prevent dxsclomre beyend that hrmted b}r this Order
if the pmdfumng pany consents m writing, to sach dzsclomre

-



b. . Ifatany time a party (or aggrieved entity i)emxitt:e'é-iay the Court to

_ intervene for such purpose) wishes for amy Teason to dispute a designation of discovery materials

as Confidential made hereunkier such person shall rxotify the designating party of such dispute in

writing, specifying by exact Bates mnnbm{s) the discovery materials in dlspute The dmgnatmg
party shail respond in writing within 20 days of receiving this notification,

<. Ir the pames are ynable to amicably rﬁsolvethe dzspute the
pmponent of conﬁc}entsahty may apply by motion t6 the Com fora m}mg that discovery
'matanais-stamped as Cenﬁdenﬂal are entitled to such status and pmtccben under Rule 26 of the
Federal Rules of Civil Brocedure and-this Order, provided fliat such motion is made within forty
five (45).(15315 from the date the challenger of the confidential designation challenges the
desigmﬁén or such other titme period as the parties may agree. The designating party shall have
the burden of proof on such motion to establish the propriety of its Confidential designation.

d.  Ifthetime for ﬁﬁr;g a motion, asprovided in paragraph 9.c, has
expired without the filing of any such motion, or ten (19) ‘business days (or such longer f.ime.as
ordered by this Court) have elapsed after the appeal period for an 6rd’cr_of this E@m‘t that the
. discovery materiﬂsh'all not be entitled to Confidential status, the Confniémtigl- Discovery

Material shaﬂ lose its desxgnanen ' |

i0. Canﬁdeahai Ihscslwerv Materials in Depositi

‘a. Cmmsei for any paﬂy toay show Confidential {hscovery Materials -
to :;1 deponent {hxting'-dapositioﬁ and examine the égponem about the matqrials,se‘ long as the
deponent already knows the Confi denﬁai infdﬁﬁaiiien contained therein or if the provi;sims of
paragraph 6 are complxcd wﬁh. The pa:ty noticing a éepomti{m shall obtain éach wmxess .
endorsement of the pmteeuva oréar in advance of the dﬁposman and shall ncmfy the dcszgaatmg '

' aﬂy at least ten (10) days pnm* to the deposition if it has beentmablc to obtam thiat witness®
endorsernent, The demgnanng party ma}' then move the Court for an Order darectmg that the -
Wimms abide by the terms of the proiacﬁve order, and no confidential document shail be shown

to the deponent until the Court has ruled. i)_eponcnts shali not mn or copy portions of the

-8-



transcript of their depesiﬁons that contain Confidential infc;maiion- not provided by them or t!:i;: :
entities they represent unless they sign the form described, and otherwise comply with the

* provisions in pafagréph 6. A deponent who is not a party shall be furnished a-copy of this Order

. before being exaﬁ;inad about potentially Confidential D§§¢ovcxy Materiais.: While a deponent is

. being axamin&é about any Confidential Discovery Materials or the Coﬁﬁdeﬁtiai information

- _comamed therein, persons to whom dxsclesure is not authenzeé uuder this Order shall be
exclnded from being present. & _

15. . Pauties (and deponents) may, within thirty (30) days aﬁer :eccrvmg'

a deposition, designate pages of the tr:mscnpt (and exhibits ﬂ:ereto} as Confidential: ¥ntil

: zxpzrauon of such thirty (30) day period, the entire transcript, inchuding exhibits, will be tieated -
as subject to Confidential protection under this Order. if nopatty or deponent tnely ﬂesi?gaa;ttes'
-a tiansctipt as (fbnfﬁdenﬁal, then none of the transeript or its exhibits will be tma’ted as 7
confidential. |

IL Confidential Discevery Matenals Offered as Ewdence at Tnal

. Coaaﬂdentml Dzscwery Matenals and the mfermatlon thcrcm way be effercd in
evidence at trial or any court heanng, provzried that the pmonm’i of the evidénce gives natice té -,
_counsel for the patty or other person that d&sxgnated the dxscovery matenals or infoirnation a8
Csmfidcntla’f m accordance with the Federal Ruies of Bvidence and any 3ocal rules, stanchug
orders or rulings in the L:t:gatmn govcmmg identification and use of exhibits at trial. Any pasty
may move the Cot for an order that the ewdance be recmved in camera or under other
" conditions to prevent unnecgssary disciosm_‘e..- The Cemt will then determine whether the
'p:c')ﬁ’are& evidence should continue to be treated as Conﬁ&énﬁaj and, if se, what protection, if
©any, may bc aﬁ‘orded to such dtsc{wery matenals or mfermanon at tnai |
12. Piline : A S
‘ Conﬁdemua} D:m'm-y Maﬁenals shall not be filed w:th thc Cletk exeept when, _
,reqtnred in con:necﬁen with matters pending before ﬁlf: Cowt. H filed, they shall be ﬁieé Ma
sealed envelope; c]early matked



“THIS DOCUMENT  CONTAINS . CONFIDENTIAL
" INFORMATION COVERED BY A PROT.ECTIVE ORDER
-OF THE COURT AND IS SUBMITTED UNDER SEAL .
PURSUANT 10 THAT PROTECTIVE ORDER. THE
CONFIDENTIAL CONTENTS OF THIS DBOCUMENT MAY
NOT BE BISCLOSED \VIT.HOUT EXPRESS ORBER OF
: THE COURT™ .

 and shall remain sealed while in the office of the Clerk so long as they ;etaii; their status as -
Confidential Discovery Materials. Said Confidential Discovesy Matérials shall be kept under

- seal until further order efme coﬁtv however, said Confidential Discdvery Me;te:ials and other .
" papers filed under seal shall be aveilable to the Court, to counsel of mord :md to ali other
persons entitled to receive the confidential information conitained thercinunder the terms of thas '
 Order. '

13. . Client (L_‘,énsultag'on ‘ ,
Nothing in this‘er_ler shall prevent or-otherwise restriet counsel from rendering

' advic;: 1o their clients in this Litigation and, in the course thereof, relying generally on
examination of Cﬁﬁﬁ:danﬁai Dlsccvery Materials; ‘pmvidig:d., however, that in i’s:ndﬁringr such -
advice and otherwis¢ comnrmicating with such client, counsel shall not make specific disclosure
“e'fainy‘i;em 50 iic‘sigg)]aiad‘excqpt pufsﬁant-to the proceduzes of parag;aph 6.

14. Subpoena by other szrts or Agencies

If another court or an admm;stxatwc agency mbpoenas of othierwise orders

' pmductmn of Confidential Discovery Materials which a p&son bag obtained undathe terms of -
" this Order, the person to whom the snbpoena or other process.is dmﬁct&d shali pmmpt]y noﬂfy

. the designating pany m wuhng af all 9f the foﬂowmg‘ 53) the discovery roaterials that are

requmtcd fm" production in the subpoena; (2) the date on wh:ch cemphance ‘with the subpoena is _

: mqnested (3) the location at which compl:ance with the subpoena is requested, (4) the 1df:1rtzty
of the party serving the subpqma, and (5) the case name, junisdiction and index, doc_:kg:i, 7
cm;np}aint, charge, civil action orother identification funiber ot other designation identifying the

-10-



‘Btigation, administrative proceeding or other proceeding in whlch ih;z‘subpotmé or other PTOCESS
has boen issued: In 1o event shall confidential documents be produced prior to the Teceipt of
written nﬁtic’e by the designating party and a reasonable opportunity to object. I*‘mtﬁmnore, the
. pcrsoureccwmg the 'subpgéna m' cﬁie; pﬁx:ess shall cooperate with thel pmdu{:'ingrp‘ar;y n any'
proceeding related theteto. - ‘
15. Nﬁn—-tzermgganon ,
- The provisions af this Order shall not terminate at the conc}us;on of ﬂns
, hngatwn Wzthm ninéty-(50) days aﬁer final conclusion of all aspmts of this thxganon, comcl
shall, at their option, return or destroy- Conﬁ_denga! Discovery Materials and afl c@x&e of same.
If counsel elects to destroy Cenfidential 'Discévew Materials, they siaél] consult with counsel for
' ‘the pméusmg pasty on the manner of destruction and obtain such party’s consent to the: meﬂwd
| mzd means of destmctmm Aii Gotmsel of record shall make cemﬁcatxen of compliance herewith
_and shall deliver the same 10 counsel for the party who produced the discovery matérials not
. more than one hundred twenty (120} days afier final termination of this Litigation. Outside
- counsel, however, sﬁaﬁ not be, required to return or destroy any prefzial or tz-'ia'% records asare
regularly mantained by that counsel in the ordinary course of business; which records x;'il'l: -
- continueto be maiftained as confidential in conformiéy with this Order. _ -
| 15.  Modification Permitted _

 Nothing in this Order shall prevent any party or. Gth;&r‘pars{-}n- from secking
modification of this Order or froin objecting to discovery that it beligvesto be othermsc k
improper. | '
' S ¥ A Rgmnsibﬁx}g ef At:crrmexg3 {3{}2' ies .

The attomeys of rccoxd are msponsiblc for empitrymg reasonable measures to

: rmtml anid record, cqnsxstent with this Oxder, duphcaﬂan -of, access to and distsibution of
~anﬁdentzai Discovery Masmals mcludmg abstracts and summaries thereof.

N duplications of Confidential Discovery Materials shall be made cxcept for
;‘:mvi&ing grnﬁci_jxg c&pie’s and for filing in Court under seal; pmvxded, how&w, that copies m:ay :

“} i~



be magde only by those persons spéciﬁed in sections (2); (b) and (c) of paragraph 6 above. Ansé
: copy provided to2 person listed in paragraph 6 shall be returned to counsel of record upon
complchon of the purpose for which such copy was provided. luthe event ofa change in
' _'counscl retiring ommsei shail fully instruct new counsel of their ref,ponsi!nhues under this Order -
| -and new cmmsel shall sign this Order. -
18. . Ne Walver of ngi:__t,g or Im ‘mplication of Disc __gy&mbﬂmr '

a. No dlsclosnre pmsuant to any provision of this Grdcr shail waive

. 1anyngbfs orprm}eges ofanypmy grantedbythrs Order.

b. This Order. shali not enlarge or affect the proper scope of dzscwcry _
in tﬁis or any other iiﬁgatie_};a; aor shall this order imply that Confidential Discovery Materials are -
pmpériy discoverable, relevant, o7 admissible in this of any other Ktigation. Each party rEServes
the right to object 1o any disc!m-ef inforngtioz‘a-or praduction of any documents t‘hai the
. producing party désignates as Conﬁdenﬁa}bisc{a.very Matenials on any other ground it may
deem appropriate.
e Theentry of this Grder shall be without prcjudlce to the nghts Gf
"the parties, Or any one of. them, or of any nenwpmty to assert or. apply for additional or different
pratccﬂpn., Nothing in this Order shall prevent any party from seeking an appmpr:a;e protective
orderto ﬁmher govérﬁ the use of Confidential ;)iscévery Matgiafé at trial. o |

19. »1mgrm Disclosure of Cﬁnﬁﬁentiiﬂ Discévery Material

| Disclosure of discovery materials desxgm’:ed Confidential other than in ’
. accurdance w.tth the tefms of this Pmtcctlvc Order may subject the dzscicsmg persen to such
_ sancnons and reinedies as the Couit my deem appmpnatc

-12-
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on. A. Simon Chrein . . Kion. Yack B. Weinstein
ited States Magistrate Judge | . ) Senior Distect Judge

-Dm:%zom.' - Dated: §/7 ,2004
Brooklyn, New Yotk ~ '~ . Brooklyn, New York -
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UNITED STATES DISTRICT COURT
- EASTERN DISTRICT OF NEW YORK '

X
Inre: ZYPREXA - . ' MDL No. 1596
PRODUCTS LIABILITY LITIGATION | |
| )
THIS DOW RELATES TO: ‘
- ALL ACTIONS |
X =X
ENDORSEMENT.OF PROTECTIVE ORDER

1 hereby attest to my understanding that information ‘or docunents desi enated -
Cenﬁéent:al are provided to me stbject to the Protective Grde; (“Oxder™) datf:d
' 2004 (the “Pmtactwe Order’”™), in ihe above-capiioned litigation

{*Litigation™); that ] have béen given a copy, of and have read the Order; and that I agree to be
' .haund by its terms. I also understand that oy execution of th:s Pndorsement of Protective @der;
nidicating my agrecmem to' be bound by the Order, isa pmmquﬁ;tc to my rﬁwe\v of any
_ information or dowmeﬂts dcsxgnated as Conﬁdﬁnt:al pursuant 1o the Order. _
I further agree that I shall not d:sclose 16.0thers, except in accord with-the Order,
 any. Confidential Discovery Materials, in any form whmoevex and that such Confidential
- Discovery Materials and the mformatmn contamed therein may be used only forthe pmpcses
auﬂmnzedbyihe()rdﬁr ' | | |
1 forther agree to retuirs all cnp:es ef any Conﬁdmttal Discovery Matmals I have
o recéivbd to counsel who prfmded them to me upon cﬁmpietzcm of the purpose for which they
were pmwded and nodater than the wncinmon of this Litigation, ‘
1 ﬁnther agree and attest to my undarsta;;dmg ihat my obhgatmn to honorthe

- confidentiality of such discovery ngiermi will coptinue €ven aﬁgr this Litipation conchudes.

-14-



I further agr';m_e and attest to my Hndemandmg ﬁlai,lf 1 fail to abide 'by the'terms z_;f
the Order, I may be subject to 's'ancﬁoﬁs', inchding conterapt of court, for such faiiurc.. Tagreeto
be subject to the jurisdiction of the United Stated District Court; Eastern District of New York,
for the purposes of m;y proceedings relating 1o enforcement of the Order. _

1 fusther agree to be bé;.zndrﬁy. and te.congaly,-wiﬁ; the terms of the Order as soon . -
as 1 sign this Agreement, regardless of whether tﬁe Order has béen_ entered by the Court. -

. Date:

~ By:

“15-
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
IN RE ZYPREXA PRODUCTS
LIABILITY LITIGATION AFFIRMATION OF
, RICHARD D, MEADOW
(04-MD-1596) (JBW)
. A

STATE OF NEW YORK )
COUNTY OF NEW YORK J

© RICHARD D. MEADOW, ESQ., an attorney duly admitted to the Courts of the State of
New York and to the Eastern District of New York hercby affirms the following to be true
under the penalties of perjury.

1. I am the Managing Attorney of The Lanier Law Firm, PLLC (*LLF™), which |
has been retained by Plaintiffs to prosecute claims against Defendant Eli Lilly & Company
(hereinafter “Lilly” or “Defendant™).

2. In August of 2006, I was recommended to be appointed to the Zyprexa II
Plaintiffs’ Steering Committee (*PSC II').

3 As of August 10, 2006, LLF had informaily sought the expert consulting help
of David Egilman, M.D., MPH (“Dr. Egilman”). Dr. Egilman sought access to the PSC
database and on August 10, 2006, asked us to forward his signed confidentiality order to
Blair Hahn &t Richardson, Patrick, Westbrook and Brickman, LLP (“RPWB"), the law firm
maintaining the PSC Zyprexa database). The e-mail request by Dr. Egilman is attached as
Exhibit A. At this point, 1 believed that Dr, Egilman had executed a Protective Order.



4. Becausewewmhsetﬁmmtdimsiom,LLFdidnmhmeDr,Egihmn-do
serious Zyprexa work at this time, though by late September we did send hixe doctmments on
CDs.

5. By October 23, 2006, it became apparent that discovery was necessary
because settlement discussions were ongoing but not adequately progressing. On such date,
1 then instructed Dr. Egilman to directly begin helping vs. Dr. Egilman then sought access
1o the database. We were unable to locate Dr. Egilman’s Protective Order referenced in his
August 10, 2006 e-mail so I had him execute another one.

6.  On November 10, 2006, Dr. Egilman smtove:mmmaedwvew
in which numerous and substantive deletions and edits were made. See Exhibit B, attached
hereto. 1 contacted Dr. Egilman and conveyed the seriousness of the Protective Ordex, the
reason it is required and the fact that be would need to re-execute another Protective Order
without the edits he previously submitted.

7. OnNovember 14, 2004, Dr. Egilman executed another Protective Order. See
Exhibit C, attached hereto. On this Order, Dr. Egiiman made one edit to the second
paragraph of the form Protective Order in which he represented that he would ;bide by the
Protective Order *umless this conflicts with any other sworn statements.” [ inquired of Dr.
Egilman as to why he made. this edit. Dr. Egilman explained that if he were to be
- subpoenaed by the FDA or Congress, he wanted to ensure that the Protective Order would
not preclude providing testimony concemning Zyprexa. Since that explanation did not
conflict with my understanding of the purposes behind the Protective Order, nor did it
conflict with my understanding that the Protective Order would not - in any event ~ have
precluded such testimony by Dr. Egilman, and because Dr. Egilman assured me that he

understood the Protective Order, I accepted this Protective Order.



8. Thereafter, I communicated to the RPWB law firm that Dr. Egilman had
executed a Protective Order, and, st some point in time thereafter, Dr. Egilman was granted
access to the PSC-maintained database of Zyprexa-related discovery materials.

9. On December 13, 2006, I first learned that Dr. Egilman had been served with
a document subpoena calling for the production of Zyrpexa-related documents on December
20, 2006. | spoke with Dr. Egiiman and told him to “not do anything” (i.e. do not surrender
‘documents). Dr. Egilman responded, “Yes. Ricky.” It was not until later in the business
day on December 15, 2006, that I first learned from reading Dr. Egilman’s own narrative
timeline that an amended subpoena had been issued by James Gottstein, Esqg., calling for the
" .production of Zyprexs-related documents prior 10 December 20, 2006. R was also on

December 15, 2006 that 1 first learned that Dr. Egilman had produced the Zyprexa-refated
documents to the requesting party beginning on December 12, 2006, |
| 10. - The entirety of the facts surrounding the subpoena that was served upon Dr.
" Bgilman, LLF’s knowledge of the subpoena, and LLF’s contemporaneous actions taken
sfier learning about the subpoena are addressed in my December 15, 2006 letter to Lilly’s
counsel, Andrew Rogoff, Esq. That letter is annexed hereto as Exhibit D and all of the
facts recited therein are hereby incorporated into this sworn statement.
11.  Finally, after leamning of Dr. Egilman's disclosure to Mr. Gottstein of
documents on December 15, 2006, LLF demanded the retun of all documents in his
possession. We thereafier terminated his involvement as a consultant in this matter.

Dated: New York, New York

o T/ 0 Pot,

RICHARD D. MEADOW
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a:  Duvid Egiiman [degiiman@egilman.com]
o Thursday, August 10, 2008 405 PM
Richard D. Meadow

ject: Send my zyprexa confidentiality order to bhahn@rmpwb.com thanks

Egilman MD, MPH

1| Assoclate Professor OFf Community Medicine
University

h Main Strest

o, Massachusetts 02703

wn@hegiiman.com

: 508-226-5081

425-688.7033

508-472-2805

12007
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UNH'ED S'I‘A"TBS DI’STRICT CO‘URT
- EASTERN DISTRICY OF NEW YO?&(. '

™

. Inye ZYPREXA . - " MDLNo. 1596
monucrsmunmnon e

TEDS DOCUMENT RELATES TO:

. Thereby attest t6 my undesstanding that information or documents designated |
Confidential ire provided to me sibject to the Protecfive Ordor, ("Order”) datod
_____,%tbe “Protective Ordes™), in the sbove-captionod litigation

" (*Lifigation™); that T have been £ and have road the Order; snd that ]
A P TS O 4 ot

Iﬁmberagmcthﬁlshﬂlnotdxdmwmhﬁt.awptmmdmw%,
: mqunﬁdeaﬁdIhswmyMatenals,mmyfmmwbam m&lhatmmnﬁdmhd
' Dmmmmmmmdtbemfmmaummmmdmmyhmdmlyhm

mammwmemr,um!w reltere 18 newled oo - gﬁiw} ("'J'h b

1 Wwwmmwﬁmmd&mymwn&!m
, mvoﬂowmsdwhopm;dad&mmmmmkhmo{ﬂwwpmﬁxmw
' mmdd@m&mmmmmmdmuﬁm

lﬁm:rsgumdammmyxmdcm:admgﬂntmyobhmwhmm
. cun:ﬁdemﬂnyofmabdimvmynmﬂm] m'nmmmmmmmmm
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1 further sgrec and atiest to my understanding tha, if1 fal 1 abisde by the terms of
the Order, | may be subject 10 sanctions, ischding coblemapt of ovust,for sach ilure, Y agrse 1o
be subject to the jurisdiction of the United Staied District Court; Eastem District of New Yark,
fmmewofm&mmﬁgwwmomem. _

}ﬁkﬁlcragréetﬁrf;em@ﬁy‘mfl m‘w,mﬁgm of the Order a5 sbon  +
as 1 sign this Agroement, regardiess of whethiér the Order bas betn entered by the Cowt.
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- Isre: ZYPREXA . ) " MDL No. 1556
rkowcrsuxmmunmm -

x‘mm:ﬁm‘mﬁgmmmumwm '
cmmwmmm»mmwmmwwmm
' mmmwmmwwmaﬁm
' (“Litigation™; that 1 have been given & copy, of sod have rosd the Order; mdﬂmllgxecwhe
" bowxod by its terms. lmwmdmmamdmmmm
mmwwwﬁwwmom,uammmywofm
,Mwmmwuummwmm )
o rmawmulmmmmnmwmmam%.
: mmwmmwmm mmmw _
‘.Dmvuyummdmcmfémammmwwbem famm .
wﬂmmeﬂb?ﬂm .wﬂtv Heto (MH,;-’(, u—xw ary o Sworw M
_ Imwmmmmawmwmrm '
o Wﬁbm&ﬂdwbowﬂedﬁemhmwmmd&nmfwmm
' wmmmmmmmmmormmm . ‘
xmmmmmmmmmmmmmwmm o
.M&mmmmmmmmhmmm | ’
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1 funther agres and attest to 1y wnderstanding that, §F £ th abide by the tezms of
the Ordes, 1 may be subject to sanctions; ncluding cobfeaipt of ovurt, for suck faihure. Y sgre 1o
umw&eﬁﬁaﬁ&md&wmm Coust; Eastern District of New York,
&mwﬁmmmmmamm

Iﬁhﬁﬂmhkwwmma@ymﬂnmﬁ&emum L
»s T sign this Agreement, re ganfiess of whethar the Ordes bas boen extered ry the Court
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VIA E-MAIL

AND REG

Andrew Rogoff, Esq.
Pepper Hamilton LLP

3000 Two Logan Square
Philadelphia, PA 19103-279%

Re:  In re Zyprers MDL (Subpocus to Dr. Egilman)
* Dear Andy:

This lettcr confirms my receipt of your letter this sfiernoon and, in eddition 10
substantively addressing your Jetter, also serves 1o set forth the history conceming my
knowledge and involvement with the underlying issues that you have eddressed
concerning the subpoena thet was served by James Gottstein, Esq., upon Dr. David
Egilmsn.

Please be advised that wntil Deceraber 13, 2006, no individusl at The Laxier Law
Firm, including me, had any knowledge that & subpocna bad been served wpon Dr.
Egitman. Such knowledge was first acquired when PSC Member, James Shaughnessy,
Esqg., mrectedane-mailmthePSmemchbcnonﬁedﬂxPSCﬂmm.Bgﬂmmm
served with g subpoena.

On December 13, 2006, yov contacted my office to determine i€ Dr, Egilman was
retzined by The Lanier Law Finn. 1 acknowiedped that he was and 1 advised you 10
immediately file a motion t0 guash the subpoena in both Alasks and Massachusetts.
Thereafler, I communicated with Dr. Egilman that nothing should be done in accordance
with the subpoena until this issue was addressed by Lilly before the Court.

. Aﬁﬂrmungyomimﬂmaﬁmmn,!agmn communicated--with- Dr.
Egibmen. During my copverSation with Dr. Egilman 1 addressed your letter and asked
him i and when he complied with the subpoens.  Dr, Egilman informed me that he had
already complicd with the subpoena by transmitting documents to James B. Gottstein,
Esq., prior 1o my conversation with him on December 13, 2006, '

HOUSTON LONGVIEW NEW YORK
The Lumber L Fiem, PC The Lanviex Law Fom, PC The Lanker Low Firm, PLLC
810 FM 1960 Wese T7069 131 Ext "Tyics Street Tormer 56
Post Office Box 691448 Longview, Texm 75601 126 Boyt 5645 Somer, Stk Floow
oo, Texes T7266-1448 H3.234.2300 » Far: 903 234,230 Norw Yook, New Yook 10002
7SV IZ00 » Fax: T13.699.2204 2124232800 » Far1 2 124252478

| USRS P < A,
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The following tesponses address in seriatim your numbered requests:
1.  Attached hereto as Exhibit A to this letier is Est of all bates pumbered
pages that have been transmitied by Dr. Egilmen to Mr. Gottstein. : :

2. 1 have requested that Dr. Egibnan provide my office with 2]l confidendial
matmalsthathaw&eenpww&edtohmbymymdmdmlmwbdmlw

litigation.
3, Ihaveinsuucwdbr.fﬁgﬂnmtomtmmeﬁipnbﬁc!ymmym
confidential materials,

4, mpﬂypmwwhmm%'kmhasmdwmm
materials, if such materials are deemed confidential, is:

James B, Gottstein, Esrq.

Law Qffice of James B. Gotistein
405 G Street, Suite 206
Anchorage, Alaska 99501-2164

Pleasc further note that by providing s copy of this letter to Mr. Gottsiein
conceming Lilly's position that such materials were provided in violation of a court
order, | am dernanding the retum of such materials 1o tbe PSC and 1 am firther conveying
Lilly's demand thst no disclosure of sach materials be made until such tirse as Lilly has
had the opportunity to file its motion and be heard on this matter by Judge Wenstein of
the Eastern Districr of New York.

Last, 1 am confirming that neither 1, nor anyone clse cmployed by my firm who is
bound by the confidentiality requirexpents of this litigation, will comment publicly on myy
of the confidential materials. Obviously, 1 cannot make such represemtations for
individoals who arc beyond my control.

Sincerely yours,

Wﬂ%@

Richard D. Meadow

cc:  Andrew Rogoff, Exg. {via e-mail)-- Ce e
W. Mark Lanier, Esqg. (via ¢-mail)
James B. Gottstein, Esq, (via facsimile)

£00°d BLOZIZREIT i W14 AY] BEIRY] BEST  S00E-91-D3g



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE ZYPREXA PRODUCTS (04-MD-1596) (JBW)
LIABILITY LITIGATION

AFFIRMATION OF RICHARD D, MEADOW

THE LANIER LAW FIRM, PLLC
Attorneys for Plaintifls
Tower 56
126 E. 56™ Street
New York, NY 10022
212.421-2800
To:
Attorney(s) for Defendant Eii Liliy & Co.
Service of a copy of the within
: 18 hereby admitted.
Dated, January 3, 2007

..............................................................................................................................................
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE:
ZYPREXA LITIGATION,

MDL 04 1596
United States Courthouse
Brooklyn, New York

January 17, 2007

11:00 a.m.
TRANSCRIPT OF HEARING
Before: HON. JACK B. WEINSTEIN, District Judge
APPEARANCES

Attorneys for Plaintiff:

DOUGLAS & LONDON, ESQ.

111 John Street

Suite 1400

New York, N.Y. 10038

BY: MICHAEL A. LONDON, ESQ.

THE MILLER FIRM

The Sherman Building

108 Railroad Avenue

Orange, Virginia 22960

BY: MICHAEL J. MILLER, ESQ.

FRED VON LOHMANN, ESQ.

Attorney for Electronic Frontier Foundation
454 Shotwell Street

San Francisco, Ca 94110

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York
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Attorneys for Defendant:

PEPPER HAMILTON
Attorney for Eli Lilly
3000 Two Logan Square
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Eighteenth and Arch Streets

Philadelphia, Pa 19103-2799

BY: SEAN P. FAHEY, ESQ.
GEORGE A. LEHNER, ESQ.
NINA M. GUSSACK, ESQ.
ANDREW R. ROGOFF, ESQ.

McCARTER ENGLISH

Attorneys for Eli Lilly & Company
245 Park Avenue

New York, N.Y. 10167

BY: SAMUEL J. ABATE, JR., ESQ.-

SHERMAN, SILVERSTEIN, KOHL, ROSE & PODOLSKY
Attorneys for Vera Sharav, David Cohen, AHRP
4300 Haddonfield Road

Suite 311

Pennsauken, New Jersey 08109

BY: ALAN C. MILSTEIN, ESQ.

KOOB & MAGOOLAGHAN

Attorneys for Dr. Eagleman
South Street Seaport

19 Fulton Street

New York, N.Y. 10038

BY: ALEXANDER A. REINERT, ESQ.

N~ oo o b~ N P

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York
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APPEARANCES: (Continued)

EDWARD HAYES, ESQ.
Attorney for Mr. Gottstein

JOHN McKAY, ESQ.
Attorney for Mr. Gottstein
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Allan R. Sherman, CSR, RPR

225 Cadman Plaza East

Brooklyn, New York 11201

Tel: (718) 260-2529 Fax: (718) 254-7237

Proceedings recorded by mechanical stenography, transcript
produced by computer.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

69

THE CLERK: Civil cause for hearing: In Re Zyprexa
Litigation.

THE COURT: Appearances on the phone.

THE CLERK: On the telephone, would you note your
appearances please, slowly and spell your name so that the
court reporter can get it.

MR. CHABASINSKI: 1"m Ted Chabasinski,
C-H-A-B-A-S-1-N-S-K-1 and 1"m representing MindFreedom
International.

Judy Chamberlain and Robert Whitiker.

IT you need any of those names spelled, 1711 be glad

to do so but I think they are already on the record.
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THE CLERK: Next.

MR. OAKS: This is David Oaks. I"m director of
MindFreedom. Oaks is spelled 0-A-K-S. 1"m director of
MindFreedom International.

THE CLERK: Next.

MR. LEIFER: Larry Leifer. | represent Adrian
Harvard in a tag-along case against Eli Lilly. I"m from
Maplewood, New Jersey.

I spell my last name L-E-1-F-E-R.

THE CLERK: Next.

(No verbal response.)

THE CLERK: Everyone on the telephone noted their
appearances. 1 think we are ready.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

70
THE COURT: Mr. Leifer.
MR. LEIFER: Yes, your Honor.
THE COURT: What is your interest in these
proceedings?
MR. LEIFER: Well, I wrote your Honor a brief
letter. |1 represent a woman named Adrian Harvard who took

Zyprexa for a period of a couple of months just before the

dear doctor letter, the first letter went out by Eli Lilly and

essentially ever since then she has had Type 2 diabetes. |1
had mailed you an expert"s report from a Ph.D. pharmacologist
named Jack Rosenberg.

THE COURT: You understand that this is on a

mandatory injunction?

MR. LEIFER: Then 1 have the wrong time to call you.

1*11 politely bow out and try to reschedule with your Honor.

THE COURT: Whatever the motion is, get in touch
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with Ms. June Lowe and she will schedule it if it"s needed.
MR. LEIFER: Thank you very much.
THE COURT: You are welcome.
(Mr. Leifer disconnects from the phone connection.)
THE COURT: Mr. Gottstein, you are still under oath.
THE WITNESS: Yes, your Honor.
MR. HAYES: May 1 examine?
THE COURT: Have you Ffinished your examination?
MR. FAHEY: We did receive some documents from Mr.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

71

Gottstein last evening so we want to just keep the record
clean.

I can continue.

THE COURT: Why don"t you finish your direct.

MR. FAHEY: AIll right.
DIRECT EXAMINATION (Continued)
BY MR. FAHEY:
Q Mr. Gottstein, you produced some documents last evening,
correct?
A Yes.
Q And some of the documents that would otherwise be

responsive to the issues here today were not available to you,

correct?
A Yes, | produced some this morning as well.
Q I haven "t seen those. But there were some documents that

were pieces of paper that were in Alaska that you were not
able to produce last night?

MR. McKAY: Your Honor, 1 don"t know how we want to
proceed on this but Mr. Gottstein spent until I think after
10:00 and was willing to go further.

He produced more -- he produced everything that I
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know of that is responsive. 1 think there are a couple of
documents which we can still continue to try to produce. And
I believe that the documents that he is referring to that 1
know of may have been produced. For example, there was a

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

72
Gottstein/Direct/Fahey

letter sent out by -- everything was done by E-mail pretty
much. There were one or two letters for people that he didn"t
have E-mails for that he sent a letter saying please return
these documents.

I believe they have copies but I can"t vouch for
that. That is the gist of it.

THE COURT: You have produced everything that you
have available?

MR. McKAY: Certainly everything that they talked
about and wanted last night, we produced. There were certain
things that he had to try and get on line and get from Alaska
which he did, he sent to them this morning.

Yes, your Honor.

MR. FAHEY: The reason | wanted to put that on the
record is there were discussions last night with Mr.
Gottstein"s counsel that some things including phone records
were not available.

And so I"m not quarreling that we all worked pretty
late last night to try to get Mr. Gottstein"s documents but
the clear indication that | got is that there might be more in
Alaska that they were not able to collect. 1"11 just put that
on the record and we can continue.

MR. McKAY: If you would like, on a break 1 can try
and get together with Mr. Fahey and there were some phone

logs. His secretary had written down from the message machine
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ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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Gottstein/Direct/Fahey

who had called. 1 will make sure that Mr. Fahey is able to
see them. 1It"s brief, eight or 10 lines of what called.
THE COURT: If they are handwritten, you can fax
them to my office.
MR. McKAY: They are electronic.
THE COURT: Or electronic, either.
MR. FAHEY: Thank you, your Honor.
Q Mr. Gottstein, yesterday you testified that your first

communication with Dr. Egilman was on November 28th, correct?

A I believe that is what 1 said, yes.
Q Was that a telephone communication or an E-mail
communication?

A Telephone.
Q Telephone?
A Telephone.
Q And can you tell us what Dr. Egilman told you about his
plan with respect to the Zyprexa documents that were produced
in the Zyprexa litigation?

MR. HAYES: Objection. That is assuming a fact I
think not in evidence about his plan.

THE COURT: Yes, reframe.
Q Could you tell me what Dr. Egilman told you about the
Zyprexa documents that were produced in the Zyprexa
litigation?
A He said that he had some documents and they -- he really
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didn"t describe them that much but that -- you know, that they

contained some alarming things in them. 1 don"t really
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remember the specifics of it or that he really told me very
much about them but 1 got the impression that they were what 1
would consider hot or very -- they would be of great interest
to me.

Q Why didn®"t he just send them to you that day?

A Well, you"re asking me why he didn"t do things so I can"t
really say why he didn"t do anything.

Did you ask him to send you the documents immediately?
No.

Why not?

Because 1 understood they were under a protective order.

o O r» O

So what did he tell you about the documents to cause you
to understand that they were subject to a protective order?

A What did he tell me? He told me that there are a lot of
documents, that things like newspaper articles and press
releases were under this protective order. He told me -- 1
think he probably told me about -- 1 don"t know. Basically,
he suggested that 1 subpoena them, basically.

Q Why was that?

A I think because he thought they should become public.

Q And he understood that he could not send them directly to
you without a subpoena, correct? He conveyed that to you?

A Could you ask the question again?
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Q Sure.

After the conversation with Dr. Egilman on
November 28, you understood that the only way you could access
the Zyprexa documents that were subject to a protective order
was to subpoena them from Dr. Egilman, correct?

A Yes.
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Q He was not free to disclose them to you unless he
complied with the protective order at issue in the Zyprexa
litigation, correct?

Yes.

And you understood that?

Yes.

A
Q
A
Q And he understood that?
A Well, that was my impression.
Q And so the plan after the call was for you to first find
a case that you could use to issue a subpoena, correct?

MR. HAYES: Objection again to the word the plan.
It implies he had -- it might be his plan, somebody else"s
plan.

Objection.

MR. FAHEY: I1°11 rephrase.
Q Did you hang up the phone of November 28 expecting never
to talk to or communicate with Dr. Egilman again?
A No.

Q What were your intentions or did you discuss with Dr.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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Egilman how he would proceed?
A In some ways. | said | needed to get an appropriate case
to do it.
Q Because you didn"t have one on November 28th, correct?
A Correct.

Q And what else did you tell Dr. Egilman?

A Well, 1 think 1"ve testified about some of it before.
I"m not sure what happened in what conversation but we talked
about this issue of timing and my typical case is very, very
quick as 1 testified yesterday. And so he said -- | get --

these happen in a matter of days and maybe a petition gets
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filed in the morning and they want to do the hearing that
afternoon and he said 1 can"t get them to you that fast, I
have to give them reasonable notice.

So we talked about that a little bit and as | said
yesterday, 1 said well, even though -- they normally are held
the same day or within -- basically the same day, that 1
always ask for a continuance because I need to prepare. And 1
said that is usually not more than three days. So that was
that and he wanted a week or 10 days basically.

Q Why did he want 10 days?

A Well, maybe it wasn"t 10 days. He basically wanted more
time. He was pushing for more time and I was kind of pushing
that | wanted them quicker.

Q Okay .
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I*"m going to hand the witness a document and ask
that it be marked Petitioner 2.

THE COURT: So marked.

(So marked in evidence as Petitioner®s Exhibit 2.)
Q Could you tell the Court what that document is?
A That is a copy of an E-mail that he sent to me | believe

after our conversation on the 28th.

Q That is an E-mail that you produced last night?

A Yes, | think so.

Q What is the subject line of that E-mail?

A SubTina.

Q And that is an E-mail from Dr. Egilman to you, correct?
A Right.

Q And so why was Dr. Egilman sending you his contact
information?
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MR. McKAY: Your Honor, this has all been covered
yesterday. This has been asked and answered is the objection.

THE COURT: Not in connection with the specific

document.
You may continue.
MR. FAHEY: Thank you, your Honor.
A It was just his contact information.
Q For what purpose were you getting his contact
information?
A To serve the subpoena on him. His E-mail and phone
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numbers are on there as well.

Q And you told Dr. Egilman that once you had the documents
from the Zyprexa litigation, that you would be able to
disseminate them broadly, correct?

A Did 1 tell him that?

Q Yes.

A I"m not sure it I told him that. 1 -- I think that --
one way or another he knew that I intended to distribute them
once 1 felt that I had them free and clear of any
restrictions.

Q Now, after you sent the second subpoena that we talked
about yesterday, the subpoena that you issued on December 11th
that called for the production of documents quote as soon as
you can, close quote, did Dr. Egilman tell you that his
lawyers for the Lanier law firm had told him not to produce
documents?

A Absolutely not.

Q Did Dr. Egilman tell you that Lilly®s lawyers had told
him not to produce documents?

A Absolutely not.
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Q Did he ever tell you that he had ever been told by
anybody that he should not be producing documents pursuant to
your subpoena?

A Could you ask that question again. That is a really
broad -- 1 think the protective order itself says that he is
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not to produce it so do you mean orally or written or what?
Q I*"m just asking you whether Dr. Egilman ever communicated
to you that. 1 asked about Lilly®"s lawyers and about the

Lanier law firm. Now I"m broadening it to anyone.

A You mean after the subpoena was issued?

Q Yes.

A No.

Q Did you ever have any conversations with the Lanier law
firm?

A I don"t believe so.

Q Do you know who Mark Lanier is?

A No. I mean maybe he is in -- did he write me a letter?

No, not really.
Q And maybe I can give you some context here.

Some of the documents you produced last night
related to a conversation about whether you should go to the
New York Times on Friday December 15 and tell them that you
had been instructed that the documents had been improperly
produced under the protective order?

MR. HAYES: December 157?

A That doesn™t sound right to me.
Q Who is Ms. Salwin?
MR. McKAY: If there is a document that he is

referring to —-
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THE COURT: |Is there a document referred to?
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Who is this person?

Spell 1it.

MR. FAHEY: I think Mr. Gottstein could probably
spell i1t better than I can.

Is it S-A-L-W-1-N?

A SALWIN.

MR. McKAY: It"s a person who Mr. Gottstein had an
attorney/client relationship with.

MR. FAHEY: There were documents produced last night
relating to the Ms. Salwin in the Lanier law firm and the New
York Times.

MR. McKAY: I don®t know what documents you are
referring to but I do know that you asked specifically if
there were any people for whom the attorney/client privilege
was asserted. We told you two people, myself and a woman that
Mr. Gottstein contacted before me. And Ms. Gussack said if
any documents were produced that related to that, that the
assumption would be that they would not be used since we were
trying to accommodate you by giving you everything possible.
So 1 don"t know what this document is. | don"t mean to be
arguing in the abstract.

MR. FAHEY: 1I"m not trying to discuss what he spoke
to with Ms. Salwin, 1"m just trying to see if we can jog his
memory about the communications that he may or may not have
said from the Lanier law firm on December 15 relating to
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whether he should communicate with the New York Times prior to
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the publication of these documents on December 17.

MR. McKAY: The answer to his question is that he
didn"t know the man and he didn"t have any conversations with
the man.

MR. FAHEY: 1"m just simply trying to see whether --
A Not just for -- 1°m very reluctant to talk about Ms.
Salwin at this point for reasons that 1 --

MR. McKAY: Let"s find out what the question is.

Q I"m talking about the Lanier law firm, not Ms. Salwin.
A What is the question?
Q Did you receive communications from either the Lanier

firm or Dr. Egilman after you had possession of the documents
but before they had been disseminated on December 17 in the
New York Times?

MR. McKAY: Objection. The question is compound and
confusing.
Q 111 break it down.

Did you ever have any communications with Dr.
Egilman between the time that you received the documents and

December 17 when the New York Times published a portion?

A Did 1 have communications with Dr. Egilman?
Q Yes.

A Yes.

Q How many times did you talk to him?
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A I don*"t know. I don"t know.
Q 10 times?
A You know, maybe a range around that. So it might have

been five less or a few more.

Q What did you talk about?
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A I think most of it was around the New York Times story
and their desire to have -- to break it.
Q What were the other parts?

THE COURT: You say their, who do you mean?

THE WITNESS: The New York Times desire to be able
to break the story.
Q What did Dr. Egilman say about that?
A That was basically it. | mean -- that was basically it.
Q 10 calls and I"m just trying to understand what those 10
calls involved, if It was just about the New York Times
breaking the story?
A It may not have been 10 -- 1"m sorry for interrupting
you. Well, 1 -- for example -- | mean there were other news

outlets that 1 was going to send them to. And 1 ended up not

doing that.

Q Why?

A To accommodate the New York Times®s desire to break the
story.

Q Who communicated that desire?

A Well, Alex Berenson called me about that.
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Q What did he say?
A He said basically that if anybody else breaks it, they
are not going to run the story.
Q So what? Why was that important to you?
A Well, because 1 think the New York Times is maybe the
best place to have had this happen from my perspective.
Q And from Dr. Egilman®s perspective also?
MR. HAYES: Objection. If he knows.
Q All these questions are if he knows.

A I think that Dr. Egilman thought it was a good place. |
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don"t know. My impression was that --

MR. HAYES: Objection to the witness speculating.
IT he has a basis for it, fine but if he iIs speculating.

THE COURT: Overruled.
A I think he wanted the New York Times to be the first to
publish it.
Q Why do you think that?
A Because he wanted me to not send it to other news
outlets.
Q What did he tell you about why you shouldn®"t send it to
other news outlets?
A Basically, the same thing, that the New York Times
wouldn®t run it if someone else broke it.
Q And you spoke to Dr. Egilman -- did you speak to him on
December 14? Do you remember? That was a Thursday.
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A I don*"t know. I forwarded Mr. Jamison®s fax to him, the
fax that Mr. Jamison sent to me that was 1 think even
addressed to Dr. Egilman but was not actually faxed to Dr.
Egilman. So | thought he should have that so 1| forwarded that
along to him. 1 don"t know if we spoke on the 14th for sure
or not. I don"t know.

Q Did you speak on the 15th which was a Friday?

A I don"t believe so.

Q How about the 16th?

A It"s possible. [I1"m more certain that we didn"t on

the 16th.

Q Why is that?

A Because once, you know, Eli Lilly actually got moving on

this, then we didn"t talk anymore.



15 Q Why is that?

16 A Well, it didn"t seem like, you know, there was any

17 reason. | think that -- 1™m trying to remember what the

18 Lanier®s law firm"s letter said about it. He may have been
19 instructed not to talk about it at that point.

20 Q It was clear to you at least by the time that you

21 received the Lanier law firm letter that they believed the
22 documents had not been produced properly pursuant to the

23 subpoena?

24 A The Lanier firm?
25 Q Yes.
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1 A Well, there is something in there about -- I"m not sure
2 that was really clear to me. 1°d have to look at the letter
3 again. 1 knew that they were upset about it. | remember they
4 said that they had advised Eli Lilly to immediately object to
5 it. That part, 1 remember, because --
6 THE COURT: Do you want to look at the letter?
7 MR. FAHEY: 1I1"m going to get a copy of the letter.
8 THE WITNESS: Yes, your Honor.
9 THE COURT: You can get it.
10 MR. VON LOHMANN: [Is that the December 15th letter?
11 MR. FAHEY: Yes.
12 MR. VON LOHMANN: 1 have that right here from your
13 exhibit.
14 THE COURT: Mark it if you are going to show it. Do
15 you want Petitioner®s 2 in evidence?
16 MR. FAHEY: Yes, your Honor.
17 THE COURT: Admitted.
18 (S0 marked.)

19 MR. HAYES: Let"s check to make sure we have the
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right letter.

THE WITNESS: Do you want to give him your copy, Mr.
Von Lohmann?

MR. VON LOHMANN: 1 trust that 1711 get it back.
This was already submitted as an exhibit to a prior EIl Lilly
file.
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MR. FAHEY: We"re going to mark that as Petitioner
Exhibit 4.
THE COURT: 3.
Admitted.
(So marked in evidence as Petitioner®s Exhibit 3.)

Could you tell me when you are done reading, sir.

Yes.
(Pause.)
Okay -
Q And you received a copy of this letter, correct?
A Yes.
Q IT you turn to the second page.
A Yes.
Q The paragraph: Please further note that by providing a
copy of this letter to Mr. Gottstein, do you see that
paragraph?
A Yes.
Q Is this the only communication you received from the

Lanier firm relating to the Zyprexa documents?

A I think so but I"m not positive.

Q What is in your mind that is making you hesitate?

A You raised this question with Ms. Salwin but that wasn"t
from them. |1 think it is.
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Q Let me just ask you --
A I don"t remember.
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Q Let me ask you just a simple question.

Were you ever asked by the Lanier firm to call the
New York Times and convey to them that the documents had not
been produced properly pursuant to the protective order?
A I don*t think so.
Q Did Dr. Egilman tell you that he ever spoke to a person
named Rick Meadow?
A He mentioned that he spoke to someone. These names don"t
really mean anything to me, so | don"t necessarily focus on
them. 1 know that he spoke with someone at the Lanier firm or
he told me that he had.
Q What did he tell you that the Lanier firm had said?
A I don"t remember. Something other than in this --
nothing that is I think inconsistent with that letter. So.
Q I"m not sure how you are reading this letter, so why
don®t you just tell us what you remember Dr. Egilman telling
you about his conversation with the Lanier law firm?
A What I"m saying is that I don"t really remember the
specifics about it. One thing, I get so many -- it"s not that
this isn"t important but I get so many calls and E-mails that
it"s almost unimaginable and 1 just don"t remember everything.
So 1 don"t remember what he said about his conversation.
Q Was it that the Lanier firm thought that you should
produce the document?

MR. McKAY: Objection to foundation. Can we
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establish when we are talking about. Was it after the
documents had already been sent out by Mr. Gottstein?

MR. FAHEY: Mr. Gottstein hasn®t told us when the
documents were sent out.

MR. McKAY: Ask.

MR. FAHEY: 1 have asked.
A So what is the question?
Q I"m trying to narrow down the possibilities of the things
that Dr. Egilman might have told you about his conversation
with Rick Meadow or the Lanier law firm.
A It might help me to remember if you ask specifically did
he say this or did he say that. That might help me remember.
Q Did he tell you that the Lanier firm had told him not to
produce the documents and that you should not either?
A Certainly not before | had gotten them and had already
distributed them.
Q But before the December 17th publication in the New York

Times?
A I don"t know if he told me that on the phone. That"s
what I meant -- he didn"t tell me anything inconsistent with

the letter because the letter of the 15th is pretty clear on
not produce part. He may have told me that but 1 understood
that.

Q You understood that both the Lanier firm and Lilly
believed that the documents had not been produced pursuant to

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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the protective order before they published in the New York
Times?
A I don*"t know what they believed but 1 know that"s what

they said.
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Q Let"s ask it that way.

You were told by the Lilly lawyers that they
believed prior to the publication of the December 17th New
York Times article that you had obtained those documents in
violation of a protective order iIn this case, correct?

A I got two threatening letters from Eli Lilly on the 15th.
So 1 think that"s probably right but 1 would want to look at

them again to see what it was that they put in those letters.

Q One of the letters was from me?
A Yes, | guess it was, yes.
Q And the other letter that you received was from the

Lanier law firm saying that the documents were not produced
pursuant to the protective order and that was before the New
York Times publication of the documents on December 17,
correct?
A Can 1 look at that letter again?
Q Sure.
A That is not clear to me that they said that --

MR. HAYES: I object. The letter is whatever it
is. He is characterizing it.

THE COURT: The witness is refreshing his
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recollection. He may.
A I mean I™m just skimming it again. It says that Lilly"s
position was that it was provided in violation.
Q Did you understand the Lanier firm to disagree with that
position?
A You know, how can 1 comment -- they didn"t say they

disagreed. They didn"t say they agreed.
Q Did Dr. Egilman tell you that he had spoken with Rick

Meadow on December 13 and that Rick Meadow had told him not to
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produce documents pursuant to the subpoena?

A I don"t remember him saying that.

Q Did Dr. Egilman tell you that on December 13 he told Rick
Meadow that he would not produce documents pursuant to the
subpoena?

A He did not tell me that.

Q I want to talk to you a little bit about the people that
you distributed the documents to once you received them. And
yesterday | believe you said you spoke with Mr. Whitiker

before he received the documents?

A Yes.

MR. MILSTEINN: The he being Mr. Whitiker or Mr.
Gottstein?

THE WITNESS: I1t"s before Mr. Whitiker received
them.

Q What did you tell him?

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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A That | had gotten these documents pursuant to a subpoena
and that I was sending them to him.
Q What did he say?
A Thank you. 1 don"t know exactly, but thank you, I think

he indicated he would be interested in them.

Q And you understood that he would disseminate them to
others?

A No.

Q You didn"t?

A No.

Q What did you think he was going to do with them?

A He is an expert on the treatment of schizophrenia. He

wrote a book that 1 think is the best book in the last 50
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years on the subject called Mad In America, Bad Science, Bad
Medicine and the Enduring Mistreatment of the Mentally I1I.
And so he is the one that got the FOIA documents, Freedom of
Information Act documents on the approval that showed what I
would consider kind of the way that the studies were kind of
misrepresented or cooked or something that resulted in the
approval of Zyprexa. And he -- and that was part of, it was
in the book and anyway so he was an expert.
Q Let me bring you back to my question.

What did you think he was going to do with the
documents that you were going to send him? That was my
question.
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A I thought he would be very interested in them and he very
well might write an article. He has a continuing interest in
this as an author and journalist so | thought he would be
interested in them.

Q You thought he would publish the documents, right?

A I didn*"t know if he would -- that he might.
Q And he might communicate them to others?
A Well, 1 didn"t think that he would. 1 didn"t think that

he would do that but I don"t know.
Q So let me understand this.

You were sending documents to a person who had
published information about Zyprexa in the past and you“re
telling us today that you thought you were going to send those
documents to him and that he was just going to leave them in a
desk in his office and not communicate them to anyone?

MR. McKAY: Objection.

A I didn™t say that.
THE COURT: He didn"t say that.
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Can"t you move ahead.

Are we going to go through each person?

MR. FAHEY: 1°d like to just understand what his
communications were just with the people that he communicated
with prior to sending the documents.

Q Did you communicate with anyone else prior to sending the
documents?
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A I think I gave you a list.

Do you recall who 1 said yesterday? There is Alex
Berenson. There was Steve Cha, Vera Sharav, Will Hall. |If I
could look at the list again, 1 might be able to -- there may
have been someone else. There were people that 1 talked to
that 1 was going to but I ended up not sending them to.
Q At least for the people you have identified so far, you
called them or E-mailed them or somehow communicated with them

to let them know that Zyprexa documents were on the way,

right?
A Yes.
Q For each of those individuals, you expected them to

further disseminate the materials, correct?

A I don"t think each -- not each of them.

Q The majority of them you expected to further disseminate
the documents, right?

A Who are we talking about? We are talking about Cha and
Sharav and Hall and Berenson. Wasn®"t there one other one?
Oh, Whitiker. A majority, yes.

Q That is a yes?

A Yes.

Q Okay .
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Now, you started speaking, one of the E-mails you
produced last night was relating to a communication with Alex
Berenson prior to the time that you received the documents.
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I"m not asking you about that document but I just wanted to
know when was the first time you started to talk to Alex
Berenson about Zyprexa?

A I don"t know exactly. You probably know better than I do
because you have those E-mails and I haven®t had a chance to
look at them. 1 may even have had -- 1 think 1 produced all
of the communications 1 ever had with Berenson or -- well, my
E-mail program crashed so if there was some before June, they
wouldn®t be there. So 1 may have spoken to him before this,
unrelated to it but probably not. |1 don®"t remember. You
might have something that might help me refresh my
recollection.

Q I"m just trying to get a general understanding of how
soon -- let me ask you this one.

Before you talked to Dr. Egilman on November 28, did
you have any discussions with Alex Benson about the Zyprexa
documents in this litigation?

A No.

Q After that conversation with Dr. Egilman on

November 28th, how soon after that conversation did you start
to have communications with Alex Berenson about the Zyprexa
documents?

A Within a few days, 1 think.

Q How did that communication start? Did you call him or
did he call you?

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York
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A I believe he called me.
Q And how did he get your name, do you know?
A I don"t know for sure but -- 1 don"t know for sure.

Should 1 speculate?
MR. HAYES: Objection.
Do you think Dr. Egilman gave them to him?
Do 1 think.
THE COURT: Sustained.
Q Do you know how he got them?
MR. McKAY: Just asked and answered.
THE COURT: Overruled.
A Do I know how? 1 think that he was independently aware
of what 1 was doing.
Q How do you think he became independently aware of what

you were doing?

A I believe that | had E-mailed him before.
Q Before what?
A Maybe earlier in the year or a couple of years ago

sometime because 1 had been trying to get publicity about this

stuff for years really. So I made contacts with a lot of
reporters and things and I believe that 1 had contacted
Mr. Berenson before.

Q What caused him to call you three days after your
conversation with Dr. Egilman?

A This would be around what? The second of December or

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York
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something?
Q Early December.
A What caused him to call me?
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MR. HAYES: Objection. First, he has to establish
that he knows he talked to him.

Objection.

THE COURT: Overruled.
A I think he was working on a story on this.
Q Why did he call you? What did he tell you when he called
you?

A He told me that he had given Dr. Egilman my name.

Q Alex Berenson had given Dr. Egilman your name?
A Yes.
Q Is that how Dr. Egilman came to contact you on

November 28.
A I think so.
Q And you said that he had told you that he had given Dr.
Egilman your name.

Help me understand that.

What did he say?
A He said that Dr. Egilman had some documents that he
wanted to get to the New York Times and that he had, you know,
thought that I might be someone who would subpoena them.
Q You could help get Dr. Egilman to have the documents
or -- strike that.
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Alex Berenson told you that Dr. Egilman thought you
would be someone who would help him, meaning Dr. Egilman, get
the Zyprexa documents to the New York Times, right?

A Well, 1 don"t -- 1 wouldn™"t -- what 1 said was that he
thought I was someone who might subpoena the documents.

Q And so how -- so Alex Berenson gives Dr. Egilman your
name, correct, that"s what he said?

A That"s what he said.
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Q Then Dr. Egilman calls you on November 28 and says | have
some documents you might want to subpoena, right?
A Did he say that exactly? 1 think that"s the import of
it.
Q And did the two of you when you were talking on
November 28 talk about this relationship you both had with
Alex Berenson?
A I may have mentioned that | tried to contact him before,
that I might have tried to contact him before.

THE COURT: Him is who?

THE WITNESS: Mr. Berenson.
Q Did you tell Dr. Egilman that you had spoken with Alex
and that you understood that he had given Dr. Egilman your
name?
A Yes, | think at some point that was communicated one way
or another.
Q So in fact the call was not as you said in your letter

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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out of the blue, right?
A It was out of the blue.
Q But you knew it was coming?
A No, no, Dr. Egilman called me first. That was out of the
blue.

Q Okay. That is a fair point.

But after the November 28 letter you learned that it
was not out of the blue, it was actually orchestrated by Dr.
Egilman and Alex Berenson, right?

A Well, 1 don"t know how that is inconsistent with what I
wrote in my letter. It was out of the blue.

Q It was out of the blue for you, right?
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A Yes.
Q But it was not out of the blue for Dr. Egilman or Alex
Berenson?
MR. MILSTEINN: Objection, your Honor.
The question is just argument at this point.
THE COURT: I don"t believe it is.
A So 1 mean out of the blue -- I mean -- it seemed that --

it’s like 1 said, what Alex Berenson told me was that he had
told Dr. Egilman that 1 might be someone who would subpoena
the documents so I don"t know where out of the blue comes into
that.

THE COURT: Move to something else.
Q After the conversation that you had with Dr. Egilman on
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November 28, you agreed to subpoena the documents, correct?

A Yes.

Well, to at least try to. To try and find a case to
do that.
Q Okay.

And you continued to communicate with Alex Berenson
prior to your receipt of the documents relating to the
articles that he was planning or hoping to write about
Zyprexa, correct?

Prior to?

Yes.

There may have been some.

And you spoke to him on a number of occasions as well?

I"m not sure about prior to.

o >» O > O >

Okay.
Do you remember sending Alex Berenson an E-mail on

December 8th saying it was nice chatting with you, if you
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called again, 1 would make what I think is an important

clarification to a critique that you had been both discussing?

A A critique?

Q A criticism.

A I don"t remember that. It sounds unrelated. Because I
was trying to -- 1 had other stories that 1 wanted Alex

Berenson, that 1 wanted Alex Berenson to write about.
Q Now, once you received the order from Special Master
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Woodin on December 15th, what action did you take to comply
with that order?

A Well, what 1 did was I didn"t believe that 1 was subject
to Special Master Woodin"s directives, that | wasn"t a party
or anything like that, so | tried to clarify that immediately
with Special Master Woodin and | sent them an initial E-mail
kind of indicating that and that I would send something
further later, which 1 did.

Q But you took no further action to actually comply with
the order after you received it on December 15th, you sought
to clarify but did you take any steps to comply with the order
in the midst of your attempting to clarify?

A By complying, you mean get them back? No.

Q For example, did you call Alex Berenson and say | just
got an order that says these documents were improperly
disseminated, 1 think that might be something you might want
to know?

A I think I probably did communicate the order -- 1 may
have communicated the order to him, yes.

Q Did you try to get the documents back?

A No.
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Q From anybody?
No. Well -- no.
Q That is a no?
MR. McKAY: I object, lack of foundation. 1If he is
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talking about in the hours that he was writing the letter to
Special Master Woodin, which I understand is the subject of
questioning.

THE COURT: Try to fFix the date that you are talking
about.
Q Between December 15 when you received Special Master
Woodin®s order and December 18th when you got on a phone call
with Magistrate Judge Mann to discuss your compliance with
that order, aside from your attempts to clarify what the order
meant, did you take any steps to comply with it?
A Well, 1 didn"t further disseminate them for sure and 1
had actually ceased doing that even before the order -- before
the special master®s order. 1 did not try and get them back
at that point.
Q From anyone, right?
A I think so. | mean it"s possible I would have gotten
them back from my wife but I don"t think so.
Q Then after receipt of Judge Cogan®s order on
December 18th which was the mandatory injunction entered
against you requiring you to seek the return of all the
documents you had disseminated, what actions did you take
aside from the E-mails that we have seen before, what other
actions other than that one E-mail to each recipient, what
steps did you take to seek the return of the documents?
A It"s pretty much laid out in my compliance certificate.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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I asked my wife to give it back and she gave it back. |1 asked
the office person Jerry Winchester that had asked for them in
the next door office to give it back and he gave it back. |1
actually —-- 1 called Alex Berenson and asked him to give them
back. 1"m not sure when I wrote -- | don"t think 1 recall Ms.
Prakash at that point, that 1 had given them to her, so 1
don®t think I had written her.

Basically I had sent an E-mail or communicated
personally with everybody that 1 remembered sending them to
pretty immediately after and it was an oral order and we
didn"t actually get a copy of the signed one until the 19th
but 1 didn"t wait for that. |1 did it immediately.

Q Aside from the one E-mail that you sent to each of the
recipients, what other steps did you take when you realized
that the recipients had not returned the documents to you
promptly?

A I did not ask them to return them to me. |1 asked them to
return them to Special Master Woodin and I didn"t know that --
to say that they hadn"t returned them, most of them hadn"t
received them yet.

Q Who had received them?

A I don"t really know.

Q Why do you say most had not?

A Because they later had E-mailed me that they hadn"t
gotten -- or E-mailed me or told me. They were put in just

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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regular mail and it was the Christmas season and it took a

while and some of them I didn"t really have good addresses.
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So 1 think it may have taken up to two weeks for some of them
to get them.

Q And so that is a full two weeks after the Court order as
well or at least seven days after the Court order requiring
the return, correct?

A For what? That they didn®t get them?

Q Right.

MR. VON LOHMANN: Objection. It"s my understanding
that these people themselves -- could you clarify who is being
required by the order to do something here?

THE COURT: Excuse me, 1 see that Special Master
Woodin is in the courtroom. Does anybody plan to call him as
a witness?

MR. MILSTEINN: No, your Honor.

THE COURT: Are there any other witnesses in the
courtroom?

MR. FAHEY: Your Honor, we intend to call Rick
Meadow from the Lanier law firm. He is currently I think
arguing motions in limine in a Vioxx trial but we are prepared
to have him participate by phone.

MR. CHABASINSKI: 1 also plan to call -- this is Ted
Chabasinski representing Judith Chamberlain, Robert Whitiker
and MindFreedom International.
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THE COURT: Who are you calling who is in the
courtroom?

MR. CHABASINSKI: None in the courtroom. We have
them waiting on call.

THE COURT: What are their names?
A Judy Chamberlain, Robert Whitiker and David Oaks and at

some appropriate time we plan on calling them.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 0o N o o b~ W N P

N
B O

THE COURT: Okay. |1 just wanted to clear the
courtroom of any possible witnesses.

MR. FAHEY: Your Honor, the only other possible
witnesses we might call are Vera Sharav who 1 believe is here.

THE COURT: In the courtroom?

MR. FAHEY: 1 believe so.

THE COURT: Does anybody want her excluded?

MR. HAYES: No, I don"t.

THE COURT: Then you can remain.

Does anybody else?

MR. FAHEY: We believe John Doe was here yesterday
and we are not sure if he is going to return but if he does
return, we"d like to call him.

MR. HAYES: John Doe?

MR. FAHEY: Yes.

THE COURT: He is not in the courtroom today as far
as you know?

MR. FAHEY: He is not here today.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

105
Gottstein/Direct/Fahey

THE COURT: Go ahead.
Q Maybe I can just simplify this a little bit. Regardless
of when people received the documents or didn"t receive the
documents, other than a single E-mail to each of the
recipient, you took no further steps to seek the return of the
documents consistent with Judge Cogan®s order?
A I thought that was sufficient. As I said, I called, 1
talked to Alex Berenson and he -- and asked him if I talked to
anybody that was on that list. At that time 1 asked them to
return the documents.

Q I*"m going to show you the next document which I believe
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is Petitioner™s 4?2
THE COURT: Yes.

(So marked iIn evidence Petitioner®s Exhibit 4.)

A Okay.

Q Have you read the document, sir?

A Yes, I"ve looked at it.

Q That is a document you produced to us last night,
correct?

A Yes.

Q Can you just describe the document for the record.

A It"s a forward -- it"s an E-mail. It appears to be an

E-mail from Will Hall forwarding an E-mail that he had
received.
Q What does the E-mail relate to?
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It"s got -- the only thing it has Is a website.
Can you read the website into the record?
Http://cyber.law.harvardedu/briefings/dvb/.
What is the re line of the E-mail or the title?
Subject?

Diebold versus?

Versus the Bloggers.

o >» O > O O T

And the date of that -- let me back up.

Will Hall is one of the recipients of documents from
you, correct?
A Yes.
Q And Will Hall sent this E-mail to you on what date
December 13, right?
A The one down below says December 13 which is when he got
it but I"m not sure when it was forwarded to me. It looks

like December 13th but it"s pretty confusing.
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Q I agree that the format it was produced in is confusing.
We" 1l stipulate to that but at the top it says received?

A Yes, okay.

Q Okay, December 137

A That"s what it looks like.

Q And the issue of the Diebold case is that document had
been leaked on the internet and the argument was that they
were so broadly disseminated that they should not be subject
to any further protection, correct?
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A I don"t know. [I"m not sure I clicked on that link. 1
don"t know that I clicked on that link. That"s all 1 can say.
Q Regardless whether you clicked on the link, you
understand what the Diebold case is all about?

Not necessarily, no.

What does not necessarily mean?

I*"m not that good on case names so | don"t really know.

You didn"t understand the E-mail when you got it?

> O » O r

Well, there is a link and 1 understood that there was a
link. | get a lot of E-mails and 1 just can"t read them all.
So -- and to click on something, I don"t necessarily click on
all the links. So I don"t remember clicking on this link.

Q Did Will Hall provide any message to you or -- what did
he say in his E-mail?

He didn"t say anything.

So he just gave you this link?

Yes.

And the link again is related to Diebold versus what?

> O » O »

The subject line if I can find it here is basically the

original message that he forwarded, the subject line yes, the
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subject line is forward Diebold versus the Bloggers. And the

only thing in there is a forwarded message that has a link.

Q That was on December 13, correct, that you received that
link?
A It appears to be.
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THE COURT: Do you want that in evidence too?

MR. FAHEY: Yes. And if I have not already asked
for P3 to be in evidence, 1 would ask for that as well.

THE COURT: Admitted.

How long is this going to take?

(S0 marked in evidence as Petitioner™s Exhibit 3.)

MR. FAHEY: I think I only have one more document,
your Honor.
Q The last document is P-5.

(Pause.)

Are you ready now?
A I don"t even have it yet.

(Pause.)

Yes, I"m familiar with this one.
Q Can you describe for the Court what that document is?
A It"s a kind of an E-mail news letter that | sent out.
When was 1t? January 1st, maybe. It seems like It went out

earlier than that. It looks like January 1st.

Q Okay.
A Oh, actually it"s -- | think it was sent out before that
but this is something that was on -- it"s a forward of an

E-mail that | sent out previously that was sent to

MindFreedom®s -- one of MindFreedom®"s list services.
Q How many people are on that list service?
A On MindFreedom®s list service? 1| don"t know.
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Q Thousands?
A This one, 1 don"t believe that is true.
Q What is different about this one?
A Well, 1 mean -- 1 guess Mr. Oaks -- anyway, what is

different, MindFreedom has different E-mail lists. This is
what they called the MindFreedom USA one. It"s not the
largest one that they have.

Q So the MindFreedom USA list service, based on your
understanding, would include anybody who signed up for the

MindFreedom list service in the United States?

A It"s people who signed up for this list service.
Q And you don"t have any way of putting a number on that?
A I don"t know how many people are on that.

MR. FAHEY: Your Honor, may | approach the witness
to point out?

THE COURT: Yes.

1"d ask that you read into the record the paragraph
beginning with "in terms of" on page 3 of the documents.
A Just that paragraph?
Q Yes.
A "In terms of where things go from here, Eli Lilly is
fully capable of crushing me with legal actions but I hope
they will realize they have bigger problems and that doing so
will give them a huge public relations nightmare (1 hope).
They have threatened me with criminal and civil contempt
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sanctions. It has already cost Psych Rights $15,000 in
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attorney"s fees to deal with the aftermath. This, of course,
is very cheap considering what was accomplished but has
significantly reduced Psych Rights® bank account. Any and all
contributions to help will be appreciated.”

Q That is actually the next paragraph but 1 understand the

quote.
A I don"t think that it is the next paragraph.
Q I"m Fine.

I have no further questions at this time.

THE COURT: Are you offering that?

MR. FAHEY: Yes, your Honor.

THE COURT: Admitted.

(S0 marked iIn evidence Petitioner®s Exhibit 5.)

MR. HAYES: 1 have no cross.

THE COURT: 1t"s now 25 to 1:00.

Do you want to break for lunch? You may want to
confer with the other attorneys so that we don"t have a lot of
repetition.

MR. HAYES: 1I1"m only going to be about 15 minutes.
That way, we can get rid of it.

MR. MILSTEIN: 1 have about five minutes.

THE COURT: Do the 15, then break?

MR. MILSTEIN: Why don®t we Ffinish this witness, get
him off the stand.
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THE COURT: Fine.

Before you can get into that, there has been a
reference to a large number of documents. When the witnhess is
released, 1 assume he is going to go back to Alaska.

Do you want any of those documents authenticated

before we finish with the witness? Think of 1t over the lunch
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hour because | don"t want a mass of documents floating around
with no authentication.

MR. FAHEY: Thank you.

THE COURT: So mark them if you want them
authenticated, then have the witness authenticate them with
everyone present and then we can let him go.

Proceed.

MR. FAHEY: Actually, there is one other
housekeeping matter before Mr. Hayes starts.

There was a document we referenced yesterday which
was a certification that Mr. Gottstein filed with the Court
yesterday morning and since we referenced it, 1°d like to mark
that as next in order and offer it for admission.

THE COURT: P67

MR. FAHEY: Yes.

THE COURT: That is the certification?

MR. FAHEY: Yes, your Honor.

THE COURT: Dated yesterday?

MR. FAHEY: Correct?
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THE WITNESS: 1 don"t think there was a
certification yesterday.

MR. FAHEY: There was a certification filed
yesterday with the Court.

THE COURT: Filed at 1:16.

MR. FAHEY: 1 believe it was attached to the order
to show cause.

THE WITNESS: 1 believe it was a declaration.

MR. FAHEY: Declaration. Excuse me.

THE COURT: Mark it as 6. It"s in evidence.
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(So marked iIn evidence Petitioner®s Exhibit 6.)
THE COURT: You better look at it.
CROSS-EXAMINATION

BY MR. HAYES:

Q Sir, you came down here without a subpoena, is that
correct?

A Yes.

Q Are you bearing your own costs to come down here, paying

your own expenses, legal fees?

A Well, Psych Rights is.

Q Has there been any discussion that you are aware of
between your counsel or between you or any representative of
ElIi Lilly about what your testimony was going to be here
today?

A I don"t think so, no.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

113
Gottstein/Cross/Hayes

Q And has there been any discussion to the best of your
knowledge between you or a representative of yours about
making any kind of settlement with Eli Lilly in return for
your testimony?

A No.

Q Now, 1 gather that you have made your life"s work the
protection of the rights of the mentally ill, is that correct?
A Yes, people who are diagnosed with mental illness.
Q And one of the things you have had before this came up at
the end of November, you had had a prior interest in Psych
Rights, i1s that correct?

A Absolutely.

Q Were you the person that FOlAed the FDA to get their
records on Psych Rights?

A No.
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Q Who did that?
A There were two separate FOIA requests that | posted on
the internet. One was the internal -- correspondence with Eli
Lilly with the FDA about the approval of Zyprexa and the other
was the adverse events -- it wasn"t a database actually, 1 put
it Iinto a database, that Ellen Liversitch whose son was killed
by Zyprexa had FOlAed for all of what they call the atypical
neuroleptics.

MR. FAHEY: 1 would object to the characterization
of somebody dying from Zyprexa. There has been no evidence of
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that.
THE COURT: Strike it.
Q In any case, you put this information on your website?
A Yes.
Q And the website is really the website of Psych Rights?
A Correct.
Q So if you were going to run a web search for Zyprexa,
FDA, FDA approval process, your website would come up, is that
correct?
A I think so.

Q And it"s also true, isn"t it, to the best of your
knowledge that your website had one of the best -- was one of

the best sources of documents in regard to the FDA approval of

Zyprexa?
A Well, maybe the best, certainly these documents.
Q So it was -- so really in terms of a resource on the FDA

actions iIn regard to Zyprexa, your website was either the best
or close to the best in terms of having documents from FDA?

A I don*t know about really the FDA process. 1 think for
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generally Zyprexa and generally these medications, 1 think
it"s a very good resource. That is its intent.

Q Prior to November 28 of 2006, were you aware that there
had been litigation, substantial litigation begun against Eli
Lilly with regard to Zyprexa?

A Yes.
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Q Were you aware of essentially the allegations of that
litigation?
A Well, 1 mean, | guess yes.
Q And so therefore when you talked to Dr. Egilman on the

phone, he told you that he was serving as an expert witness on
behalf of the lawyers who were litigating at least some of
these Zyprexa cases?
A Yes.
Q So it didn"t shock you since you knew you had one of the
best sources for information on Zyprexa that Dr. Egilman would
want to talk to you about that?
A A lot of people give me information, whistle blowers and
that kind of thing.
Q And before you talked to Dr. Egilman, you were aware of
the fact that there had been controversy about Zyprexa?
A Oh, yes.

MR. FAHEY: Objection to the term controversy. |
don*t know what that means.

THE COURT: Overruled. 1711 allow it.
Q Furthermore, you had represented many people in the past
-— first of all, you had gone to court on many occasions in
regard to protecting the rights of the mentally ill, is that
correct or the alleged mentally ill?

A I don"t know about many. | try to do it strategically.
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Q Now, therefore had you ever been to court in which one of

the issues -- withdrawn.

Forget about going to court. Had you ever raised
the issue of medicating someone with Zyprexa prior to
November 28th of 20067
A Oh, yes, in fact, that"s what the Meyers case involved.
Q So you were already somebody that was interested in the
use of Zyprexa and whether it had potential dangers, is that
right?

A Absolutely.

Q And is it also fair to say that one of the efforts that
you have devoted yourself to is that the consumer public and
that the doctors have as much information as possible as to
the effects of various drugs, is that fair to say?

A Absolutely.

Q Is it also one of your concerns that sometimes the FDA
does not do a proper job in investigating the effects of
certain drugs?

A Yes.

Q Is it also part of your concerns that some of the drug
companies do not properly or honestly present information to
the FDA about the drugs they want approved?

A Yes.

Q And when you first talked to Dr. Egilman -- withdrawn.

You had a friend named Whitiker who you respected
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and thought was a good journalist, is that right?

A Yes.

Q You had already by November 28th of 2006 knew that
Whitiker had written that the Zyprexa trials that were
submitted to the FDA were not correctly done, is that correct?
A Yes.

Q And was it also your -- was it either your opinion or
your suspicion or you had no opinion at all at the end of
November 2006 that Eli Lilly had withheld from the FDA certain
information that was relevant to Zyprexa?

A Yes.

MR. FAHEY: Objection, your Honor. He is in no
position to determine what was or was not withheld from the
FDA.

THE COURT: Well, we have that impression. That 1is
enough.

Q Was it also -- by the way, had you seen at that point in
time at the end of November of 2006 individuals that had been
medicated with Zyprexa?

A Oh, yes.

Q And had you ever had the opinion in your mind that
Zyprexa had had negative side effects on these people?

A Oh, yes.

Q Now, you posted all these documents on your website, is
that right, many of them from the FDA?
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A Well, all these documents, 1"m not sure which documents
you are referring to.
Q Let me show you one document.

I gave copies to everybody else.

Let me show you this one. This is something signed
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by -- if you recognize that, is that one of the documents that
were on your website?

MR. LEHNER: Can we have a point of clarification.
When he refers to all these documents, he is referred to
documents obtained through the FOIA?

MR. HAYES: Actually his friend obtained them, then
he put them on his website.
A I know Bob Whitiker, actually do think he is a friend.
So yes, | believe this is posted on our website. It doesn"t
appear to have been printed from our website.

THE COURT: Mark it, please.
A This looks like one that is on the website but --

THE COURT: In evidence.

(So marked in evidence Petitioner®s Exhibit 7.)
Q Did there come a time that you led -- how many documents
are on this website in regard to Zyprexa? Can you give me
some idea of the number of pages?

MR. FAHEY: Are we still talking about the FOIA
documents?
Q Any documents on your website relating to Zyprexa.
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A At least thousands.

Q Did there come a time that you led or told Egilman about
documents that you had on your website that related to
Zyprexa?

A Yes.

Q Did he ask you about documents that related to the FDA
approval process of Zyprexa?

A Yes.

Q Did you refer him to certain documents on your website
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with regard to that?
A Yes.
Q Did you form the opinion after listening to Dr. Egilman
that before he talked to you and got these documents from you
or from your website, that he didn"t know they existed?

MR. FAHEY: Objection. 1°m not sure --

MR. HAYES: |If he doesn"t understand, 1"1l rephrase.
A Maybe you could rephrase.
Q Egilman calls you, he asks you for certain information

about the FDA approval process for Zyprexa and you give it to

him?
A Yes, he asked for -- yes.
Q You told him about certain documents you had on the

website that related to the FDA approval process?
A Yes.
Q And you formed the opinion that he had not seen those
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documents before you referred them to him?

A Yes.

Q So that in fact when he called you up, he told you that
he was being an expert witness for the plaintiffs® lawyers in

a lawsuit, a large lawsuit against Eli Lilly involving

Zyprexa?
A Yes.
Q And one of the things he was doing was doing research,

right, as is his job as an expert witness?

A Yes.

Q And he told you that he had certain documents that were
covered by a sealing order in a discovery process from Eli
Lilly?

A Yes.
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Q Which you didn"t have?

A Correct.

Q And that you had had on your website certain documents
from the FDA approval process that he didn"t have?

Yes.

Your documents were public records?

Yes.

His were covered by a sealing order, is that right?

Yes.

o > O r»r O T

Was there ever a discussion between you about him just
making a DVD of these documents, sending them to you in the
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dark of night and just not telling anybody about it?
A No.
Q From the first conversation, he wouldn®t tell you the

substance of the documents and he said he wouldn®t give them
to you unless you subpoenaed them, is that right?

A He didn®"t tell me about the substance of them and yes, he
wouldn®"t give them.

Q So then at some point before you got the documents you
asked him to and he did read you the provisions of the sealing
order in regard to notice, is that right?

A Yes.

Q The sealing order doesn"t say that you never ever get to
look at these documents, it just says that you have to give
somebody notice, is that right?

A Yes.

Q To the best of your knowledge, this was a sealing order
that was not written and created by the judge, it was a

sealing order that was written, created and agreed to by the
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parties and then signed by the judge, is that right?

MR. FAHEY: Objection, your Honor. Mr. Gottstein
has testified repeatedly that he never even saw the protective
order and I don"t know whether Dr. Egilman®s
characterization --

THE COURT: Sustained.

Q Now you begin to discuss with Dr. Egilman -- withdrawn.
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You then say -- withdrawn.

Egillman says to you I"m not giving you those
documents. |If you subpoena them, I*m going to give them
notice of the subpoena, right?

A Yes.

Q Now you go out and you get a case involving somebody
called BB?

A Yes.

Q Was BB a person that was allegedly mentally ill?
A Yes.
Q Was BB a person that could theoretically have been
forcibly medicated with Zyprexa?
A He was.

MR. FAHEY: Objection. He has testified there is no
evidence that the person has been or was on Zyprexa.
A Can you ask me the question again.
Q Was BB a person that either -- that had been forcibly
medicated with Zyprexa?
A I don"t know if he had been.
Q Was it your opinion that BB could have been forcibly
medicated with Zyprexa?
A Yes.

Q Did you consider then the possibility that Zyprexa could
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have adverse side effects on BB?

A

Yes.
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MR. FAHEY: Objection, your Honor. We"re moving

about four or five strains beyond the hypothetical here.

Q

THE COURT: I°I1l1 allow it.
BB -- describe BB to us. Who is BB? Not give us the

name but give us an age, a health situation, their mental

capacity.

A

He is probably in his 50s. He has been in and out of the

psychiatric hospital many times. He is currently under a full

guardianship order that allows the guardian basically complete

control. They said that he couldn®t even authorize me to look

at his records because only the guardian could do that. He

also has been subjected to numerous Court ordered involuntary

psychiatric druggings.

Q Now, do you know anything about the other issues with
regard to BB"s health? Was he an overweight man or an obese
man?

A No.

Q Do you know if he suffered from diabetes or suffered from
high blood sugar?

A No, 1 never saw his record.

Q You have not seen his health records?

A Correct.

Q But you do know that he had been the subject of

involuntary druggings?

A

Yes.
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Q Do you know what his diagnosis was In terms of his mental
illness?

A It"s one of the serious ones.

Q Besides Dr. Egilman, you said you issued three other

subpoenas. Were they to other people that were experts in the
kind of issues that would also involve Zyprexa medication,

mental health, so forth?

A One of them was.
Q Who was that person?
A Dr. Grace E. Jackson.

Q And in your mind, when you saw -- how did you get the BB
case?

A That is a whole story and | posted that on --

Q How did you get it?

A I was looking for a case, an appropriate case, and It"s
not easy because these are confidential proceedings. So I
went to rather extraordinary lengths, 1 would say, to get it.
Q In any case, you go to extraordinary lengths, you get the
BB case, you then fill out four subpoenas, one of whom is for
Dr. Egilman?

A Right, 1 mean that was after | had -- in connection with
filing other appropriate pleadings in that case.

Q You then served the subpoena correctly according to the
laws of the Court in Alaska on Dr. Egilman, is that correct?
A I think there is some dispute over that.
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Q You felt you did?
A well, yes, I did at the time.
Q This is on or about December 6th that he gets the

subpoena?
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A He got it by E-mail and fax that day and it took a few
days for the actual process server to get it to him.
Q When he got it by fax, the subpoena has the date
returnable, who is the lawyer issuing the subpoena, the court,
the judge that it"s returnable to?
A Yes.
Q He faxed it that day during the ordinary business day to
the general counsel of Eli Lilly is that right?
A Yes.

MR. FAHEY: Objection. There has been no foundation
that Mr. Gottstein was the lawyer then.

Q Are you aware of that?
A Yes.
Q You are aware of the magnitude of the sales of Zyprexa

compared to the total sales of Eli Lilly, is that right?
A I believe so.
Q And you are also -- and you®ve got an opinion in your
mind that Zyprexa litigations would be an important matter to
the Eli Lilly general counsel, is that right?
A I would think so, yes.

MR. FAHEY: Objection, your Honor. 1 just wanted --
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there is no foundation that he knows anything about what is in
the general counsel®s mind at EIN Lilly. 1It"s just pure
speculation.

Q Now on the 6th, it"s faxed to the Eli Lilly general
counsel, right?

A Yes.

Q You then have a discussion with him as to -- you want him

to give you these documents as quickly as possible?



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 0 N o o b~ wWw N P

U o
w N B O

A Yes.

Q By the way, at that time did you have an opinion in your
mind that it the consumers and the doctors knew more about
Zyprexa, that this was a public health issue?

A Yes.

MR. FAHEY: Objection, your Honor. He has already
testified that he didn"t look at the documents at that time
and according to Mr. Hayes had not been communicated any
portion of the documents from Dr. Egilman. So there is no
basis for him to conclude what, if anything, was in those
documents.

THE COURT: I°I1l1 allow it.

Q Now, you wanted --

A I don"t think 1 answered that question. Is this the same
question again?

Q No. Keep going if | interpreted you.

A Can you ask it again?
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Q At the time that you issued the subpoena to Dr. Egilman,
was it your opinion that the public interest would be served
and public health interest by these documents being disclosed
to the public and to doctors?

A Yes.

Q Why?

A Just from the fact that Dr. Egilman thought they were
that important, 1 thought they probably were too.

Q Also at the time you were aware of the fact that there
was a lot -- your friend Whitiker had written extensively on
Zyprexa, is that correct?

A Yes.

Q And he had written critically about Zyprexa?
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A Yes.

Q And you were aware that there was large scale litigation
involving Zyprexa?

A Yes.

Q So now Wednesday they get a fax, Dr. Egilman won"t give
them to you on Thursday, right?

Right.

Won"t give them to you on Friday?

Right.

Won*"t give them to you on Saturday?

Right.

o > O r»r O T

Won"t give them to you on Sunday?
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A Right.
Q Monday you set up this FTP so you can get these documents
more quickly?
A Yes.
Q But he doesn®t give them to you quickly?
A Right.
Q The first time he starts transmitting documents to you is

after the close of business on Tuesday?
A Right.

MR. FAHEY: Objection. To the extent that they are
suggesting that these documents were produced pursuant to the
December 6 subpoena, Mr. Gottstein has testified that they
were not.

THE COURT: He is just moving on a temporal scale.
111 allow it.

Q Now, by the way, you had no interest whatsoever in any

trade secrets of Eli Lilly, did you?
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A No.

Q Have you ever had a trade secret case in your life?

A No.

Q Do you really even know what a trade secret is?

A I have some passing knowledge of it, maybe more than
vaguely.

Q In any case, now what happens is that after the close of

business Tuesday, you start getting these documents, is that
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right?
A Yes.
Q You had never -- the fax to the general counsel for Eli

Lilly had given all the information necessary to contact you
for the previous week, is that right?

A Yes.

Q Not contacted in the slightest, is that right?

A Correct.

Q And when you had heard and discussed with Dr. Egilman
complying with the protective order, the primary, in your
mind, the primary requirement of the protective order was
notice, iIs that right?

A Yes.

Q Now, furthermore, you were aware that he -- have you ever
had occasion to try to learn about some of these large class
action litigations involving pharmaceuticals?

A Some.

Q Would it be fair for me to state that at that time you
also had the opinion that one of the things that a defendant
might want to pay a premium for in these kinds of cases was
secrecy?

A Yes.
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MR. FAHEY: Your Honor, I"m not sure what the
relevance of all of this is.
THE COURT: I°1l permit it as bearing on the
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witness” state of mind.
Q In this particular case involving Zyprexa, at the time

you subpoenaed Dr. Egilman, had you the impression that Eli
Lilly had deliberately withheld from the public and from
physicians adverse side effects of Zyprexa?
A Absolutely.

MR. FAHEY: Objection, foundation.

THE COURT: 1°I11 allow it.
Q Now, one of the -- did you have occasion after you got

the Eli Lilly documents to look at the -- any of the Eli Lilly

documents?
A Some of them, not very many.
Q Did you also have occasion -- you said you talked to

Mr. Berenson on the phone a phone number of times?
Yes.

He is a young investigative reporter for the New York

A

Q

Times, is that correct?

A I don*"t know how old he is. 1 never met him personally.
Q Or from his voice?
A I don®"t know.

Q

In any way did he strike you as a bright, hard working

guy?
A Yes.
Q And you didn"t think you were Alex Berenson®s only

source, is that correct?

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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A He.

Q You didn"t think you were his only source about Zyprexa?
A No.

Q You had many conversations throughout your career with
reporters?

A More than a few.

Q Okay.

Did you think -- did you have the opinion that at
the time you talked to Mr. Berenson that he had done a great
deal of research on Zyprexa and Eli Lilly?

A Yes.

Q And that he had many sources of information both as to
the FDA"s handling of this matter, right, and of what facts
ElIi Lilly had and kept to themselves?

A Yes.

Q Did he know things when you first started talking to him
that you didn"t know?

A I don"t know that he really told me much about that.

Q He didn®t tell you much when you first talked to him.
Okay.

Now did you also discuss with Mr. Berenson or did
you discuss with anyone -- withdrawn.

Did you discuss with anyone whether or not political
forces would affect the approval of a drug?

A In connection with this or generally?
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Q First generally.
Yes.

Q So secondly, one of the things that you were concerned
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about was whether or not the FDA provided enough scrutiny to

drugs before they released them to the general public, is that

right?
A Yes.
Q In particular the report that I introduced into evidence

is from a man who is apparently the director of the division
of neuro pharmacological drug products, right, a man named
Paul Lieber?

A Yes.

Q And he talks in general terms about the political forces
on the FDA, is that correct?

A I think, yes, political and economic, | think actually.
Q One of the things he says is that the Eli Lilly tests on
this matter were only given for six weeks, is that right?

A Yes.

Q And another thing he says is that one of the best
protections that the public has is market forces, in other
words, their competitors are out there examining or whoever is
looking at this drug, to see whether it works or has adverse
side effects, is that right?

A Yes.

Q Did you have the opinion at that time, was it one of the
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reasons that you wanted to put this on the internet for
everyone to have access to is you can"t really have control by
market forces if people don"t know?
A The truth.
Q The truth, is that right?
A Yes.

MR. FAHEY: 1 object to it. At this point he is
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just going over the same ground.

THE COURT: I°I1l1 allow it.
Q In regard to dealing with Dr. Egilman, you never
contemplated once asking him to give you these documents or

tell you what was in these documents except In response to a

subpoena?
A Correct.
Q It was absolutely clear from your talking to Dr. Egilman

that he would not give you the documents without a legitimate

subpoena?
A Yes.
Q And you in fact you and he discussed what would

constitute sufficient notice under the protective order, 1is
that correct, how many days?

A It was discussed.

Q Now, one of the factors that was raised is the protective
order says for instance if there is a subpoena from a
competitor, that three days notice is sufficient, is that
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correct?
A Yes.
Q And in this case essentially there were seven days, five
working days, is that right?
A I think that is accurate.
MR. HAYES: I have nothing further, judge.
THE COURT: Anybody else?
MR. MILSTEIN: Yes, I will.
CROSS-EXAMINATION
BY MR. MILSTEIN:
Q I represent Vera Sharav. Again It was your impression

there were thousands of cases involving harm to people from
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Zyprexa, Is that right?
A Yes.

Q And that Lilly was in the process of settling those

cases?
A Yes.
Q So why is it that you wanted these documents out there?

A To protect people from this drug.

MR. MILSTEIN: That"s all 1 have.

MR. CHABASINSKI: Your Honor, this is Ted
Chabasinski . I want to question the withess.

THE COURT: |Is there anybody here in the courtroom
that wants to question first?

MR. McKAY: 1 do but I would be happy to go after
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Mr. Chabasinski.

THE COURT: 1"Il let you go Ffirst.

MR. FAHEY: Your Honor, can we take a three minute
break?

THE COURT: It"s five after 1:00 and 1 think we
ought to break for lunch. Then you can get the documents
squared away when everybody is here.

MR. CHABASINSKI: When will the court reconvene?

THE COURT: It"s five after 1:00. We"ll reconvene
at 2:15 .

MR. CHABASINSKI: Thank you, your Honor.

(Whereupon, there was a luncheon recess.)

(Continued on next page.)
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(Whereupon, the afternoon session began at
2:15 p.m.)

THE COURT: While we"re waiting for the witness to
appear, have you arranged for the authentication of documents?

MR. FAHEY: We have, your Honor.

THE COURT: Do you want to make a record, please?

MR. FAHEY: Yes, Mr. Gottstein produced materials to
us last night and Mr. McKay, Mr. Gottstein®s counsel, E-mailed
us some additional material today and 1 believe we are in
agreement that there is a stipulation as to the authenticity
of all of the documents.

THE COURT: Do the other attorneys here or the
attorneys on the phone want the opportunity to look at the
documents before they are accepted in evidence?

MR. CHABASINSKI: 1711 pass on that, your Honor. |
think 1t would be almost impossible to arrange anyway.

MR. McKAY: Just so we"re clear, we produced as
described by Mr. Fahey documents and 1 understand that -- you
gave me the opportunity to read these. 1 can tell you there
is no physical way to have done that. We"re not talking about

anything other than authentication. So we have no problem
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with objecting that these were the documents that were

produced from Mr. Gottstein authenticating that they came from

his computer.

So if that is the only issue here.
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THE COURT: Are those in the Redwell folders, those

constitute the documents?

MR. FAHEY: Yes, your Honor.
THE COURT: May I have them.

MR. McKAY: 1 think they have a copy for you,

your Honor. These may include them. There are other things

as well.

THE COURT: 1 just want the documents themselves.

That is one red file? Put those in the red file. Mark the

red file which is about 6 inches thick as Petitioner®s 7.

(So marked in evidence Petitioner®s Exhibit 7.)

MR. McKAY: 1 understand that the only documents

admitted at this hearing are the ones that were introduced.

THE COURT: 1"m going to admit them all subject to a

motion to strike.

Is that acceptable?

MR. HAYES: Yes.

THE COURT: Subject to a motion to strike.
You may examine.

MR. CHABASINSKI: Who, your Honor?

THE COURT: Somebody in the courtroom Ffirst.

MR. McKAY: Thank you, your Honor.

CROSS-EXAMINATION

BY MR. McKAY:

Q

This is John McKay.
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Mr. Gottstein, you were asked about the BB case in
which you represent the client in the Superior Court in the
State of Alaska. The Superior Court in Alaska is the trial

court, i1s that correct?

A Yes.

Q It"s been suggested in the filings and the
representations to the Court that this is -- you®ve undertaken
this case as some sort of subterfuge or a ruse. Is this an

actual case in which you are representing a client who has
significant legal interests at stake?

A Yes.

Q This is an ongoing case that you would be representing,
taking a considerable part of your professional time in the
coming months and years?

A I don"t know about years but yes.

Q And your iIntention as to -- these documents and Dr.
Egilman are as of this time a witnhess in that case, iIs that
correct?

A He is still subject to a subpoena for a deposition, yes.
Q Dr. Egilman was told by you according to your testimony,
to be certain that he -- when he received the subpoena from

you, to immediately transmit it to Eli Lilly, is that correct?

A Yes.
Q You were not a party to this multi-district litigation,
are you?
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A No, I"m not.

Q Do you represent the -- you indicated you have
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considerable knowledge about Zyprexa and other similar drugs.

Do you represent clients who are injured by Zyprexa or other

similar drugs in litigation for monetary damages?

A No.

Q So your interest is in protecting their interests as

patients of the metal system rather than pursuing monetary

gain, is that correct?

A The focus of Psych Rights and my focus is fighting

unwarranted court ordered forced psychiatric drugging but of

course when you represent a client, you get all of their

interests. So there may be other interests that go along with

that. So | represent my clients to the best of my ability.

Q But you are not pursuing tort claims for monetary damages

concerning Zyprexa?

A No.

Q When you served Dr. Egilman with the subpoena in this

case, are you aware of whether he complied with the obligation

that he had told you that he had under the protective order to

give written notice to Eli Lilly?

A Yes.

Q And Lilly"s counsel questioned whether you were aware

that Lilly had received this and you indicated that you were.
Did Lilly in fact provide you with a copy of Dr.
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Egilman®s transmittal letter to Lilly showing that it was
receipt stamped by the general counsel for Eli Lilly?

A Yes, It was referred to in Brewster Jamison®s letter but
wasn"t attached and I got it finally after I think asking for
it three times.

Q But you have it?
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A Yes.
Q In fact have you submitted it to the Court as an exhibit
to your declaration that was filed yesterday?
A I believe it iIs, yes.

MR. McKAY: 1 believe it"s 62 in the exhibits to the
declaration.
Q Specifically that copy shows the receipt stamped by the

general counsel, is that correct?

A The last page of that particular document.
Q That was on December 6th?
A It shows that it was received December 6.

Q That is Wednesday December 6, that is the day, the very
same day that you served Dr. Egilman with the subpoena?

A Correct.

Q It shows, there is also a fax line on that document
showing that Dr. Egilman transmitted it the same day to
general counsel for Lilly?

A Yes.

Q If you don*"t know from memory, 1 will give you a copy but
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I think everyone is somewhat familiar with this document.
Does it lay out in detail all of the things that

were required by the protective order in terms of notice to

Lilly?

A I believe that it does.

Q Beyond that, did it also specifically include Dr.

Egilman®s address?

A Yes.

Q Did it include a phone number for Dr. Egilman?

A I believe it did.

Q

Did it include his cell phone number?
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I think it did.

In addition to his office number?
Yes.

Did it include his E-mail address?

Yes.

o > O r»r O T

IT Dr. Egilman -- did Dr. Egilman tell you that he had
received any word from Eli Lilly in response saying don"t send
this out, don"t send these documents out?
A In what timeframe?
Q Good question.

Obviously, not after all of this came up. Let"s
start at December 6, the day that they received it.
A No.
Q Did they call him back and say don"t send this out?
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He didn*t tell me that, no.

The next day?

No.

The following day on Friday, did he do that?

No.

o > O r»r O T

We know from this case they work Saturday, Sunday, around
the clock but anything on the weekend?

A No.

Q Monday?

A No.

Q So at least after more than three full business days had

passed, he had not received any word, they didn"t pick up the

phone, say don"t send these out or wait until you hear from us
or anything?

A He didn"t tell me of anything like that.
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Q Was it your understanding that the protective order
requires reasonable time to object?

A Yes.

Q It doesn™t require them to get a Court order keeping
somebody from sending it out, it requires that they be given
time to object?

A Yes.

Q If Lilly, anybody from Lilly had called Dr. Egilman
during this period and said don"t do anything until you hear
from us or we object or anything of that nature, would you
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have taken the documents from Dr. Egilman had he given them to

you?
A Not if 1 was aware of that.
Q And 1°ve already asked you if you were a party to the

multi-district litigation. Before this, were you familiar
with who the counsel were in this case or specifically did you
have -- had you had dealings with any of the plaintiffs® or
defendant®s law firms regarding this matter?

A No.

Q But your information also was supplied on the subpoena
and the notice of deposition that was attached to Dr.
Egilman®s December 6 letter and transmitted to Lilly, is that
correct?

A Yes.

Q And they didn"t call you on Wednesday or Thursday or
Friday or Saturday or Sunday or Monday?

A Correct.

Q The following week you after the documents were
transmitted to you by Dr. Egilman and you sent them out,

you“ve described the circumstances of that you were contacted,
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I believe you received a letter that you received on the 15th
from Brewster Jamison representing Lilly, is that correct?

A Yes.

Q Did he indicate to you an objection to distributing or
using these documents?
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A Yes, | mean 1 didn"t think it was really a proper way to
do i1t but yes, he did.

THE COURT: What day are you talking about?

THE WITNESS: It was faxed to me 1 think after
business hours the 14th but 1 didn"t get it until the 15th.

MR. FAHEY: 1 think we have a copy of that if you
want to enter it into evidence.

THE WITNESS: 1 think it"s an attachment to my
declaration, too.

Q It was faxed to you after the close of business and you
received it the follow morning on December 14 -- you received
it December 15th?

A Yes.

MR. FAHEY: Can 1 put an objection. |1 think the
document when it was faxed speaks for itself. | think that
it"s P1 or P2 already in evidence.

THE COURT: Let me look at the document.

MR. McKAY: 1 don"t have the exhibit.

Do you have it, Mr. Gottstein?

THE WITNESS: 1 think it"s here.

MR. HAYES: If it"s Petitioner --

MR. FAHEY: Petitioner.

MR. McKAY: 1 think that you questioned about it

yesterday.



25

© 00 N o o b~ wWw N P

N R NN NN R B R R R R R R R
O N W N BP O © ® N O U0 M W N B O

MR. FAHEY: Not specifically about this document but
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in general.

THE COURT: This is Elaine Powell®s letterhead?

THE WITNESS: Yes.

THE COURT: Dated December 14, 20067

THE WITNESS: Yes.

MR. FAHEY: Yes, your Honor.

THE COURT: And that was faxed to you?

THE WITNESS: Yes, | believe it was Chanukah and 1
went home earlier than 1 normally do.

MR. FAHEY: The time on it just for the record, the
time on the fax strip is 18:05.

THE COURT: 18:05 of what?

MR. FAHEY: On the 14th.

THE COURT: Of what time zone?

MR. FAHEY: Alaska time.

MR. McKAY: So if I -- 1 realize that New York hours
and Anchorage hours, to say the close of business was not
meant to be a legal conclusion. When | said after the close
of business, 1 thought that was a fair characterization of
after 6:00.

THE COURT: It arrived at your office at 6:05 and
you saw it the next morning?

THE WITNESS: Yes.

THE COURT: What time?

THE WITNESS: A little after midnight. 1 should
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explain, right?
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When 1 -- we now have a fax machine that
automatically scans E-mail stuff to me. So | happened to wake
up and check my E-mail and I saw it.

Q When this letter came from Eli Lilly"s counsel, first of
all, that was the first time that they had either told you by
phone or by letter we do not want you to send these documents
out, is that correct?

A Yes.

Q At that time, whether they knew it or, not the documents
had already been not only provided to you but sent out by you?
A Yes.

Q And you"ve described yesterday that you felt that you
were proper in doing. That I"m not going to go over that now
again. At that time was the history the documents were
already out?

A Yes.

Q But you still had other people asking you for the

documents?
A Yes.
Q You said when 1 First asked you the question, you

qualified your answer saying you weren®"t sure that the way
they requested it was proper, yes or no?

A Yes.

Q Shortly after this you got a request, just as an example,
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from Senator Grassley®"s office for copies of these documents,
is that correct?

A Yes.

Q Did you decline to give those to Senator Grassley"s

office because Lilly had at that time asked you not to even
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though you say you question whether that was an appropriate
request at that time?

A Yes.

Q And in fact, once Lilly communicated to you that it
didn"t want these documents out, without waiting for a Court
order and without challenging this further until this was
resolved, you made no further distribution of these documents,
is that correct?

A That"s correct.

Q In fact, since that time you have not assisted or tried
to get these documents out to other people, is that correct?
A Correct.

Q There was a question raised about an E-mail. When you
sent the E-mail out to people telling them to send these back
after the court, Judge Cogan, had ordered this, there is a
question raised about some language that you sent that said
that you had serious objection to. So we"re clear on this,
was that objection to specific language or to the entire
order?

A Just to specific language.
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Q And did what you send have a link that they would press
on and see very specifically what you were talking about?

A Yes.

Q Was that the language that said that you had willfully?
A Knowingly aided and abetted, | think.

Q So you made it very clear your objection was to that
specific language and underlining that language?

A I believe so. 1°d have to look.

Q And it said 1 object to this language?

A On the page on the iInternet, absolutely, yes.
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Q And other than pointing out that particular language, you
clearly told people that you expected them to comply with the
Court order, is that correct?

A Yes.

Q So that the reason 1 asked you, BB is initials for a case
that it"s inappropriate to disclose the identity of the
petitioner.

IT Lilly had timely objected to the release of these
documents pursuant to your subpoena, was it your expectation
that you would be instead of sitting here, sitting in the
Superior Court in Anchorage addressing these same things or at
least addressing the questions of these documents being
released to the public?

A Release to the public?
Q Release, in other words, when you filed your subpoena
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with Dr. Egilman, it was likely one scenario is they did what
the protective order said and objected within a reasonable
time the other is that they didn"t?

A Yes.

Q As it turns out, you feel that they didn"t and you got
the documents. If they hadn"t objected in a reasonable time,
that doesn®"t mean the documents wouldn®t have become public
anyway, is that correct?

A Correct.

Q Your intention was, if they objected in a timely fashion,
to then present that matter to the trial Court where the
subpoena was issued, is that correct?

A Yes.

Q Then as you told the judge yesterday, | think, you had,
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because you undertook this litigation in part because this was
an opportunity to -- I apologize. 1f I can back up for just a
minute.

We have submitted a declaration so I*m not going
into all of this.

You had written about your psychiatric rights law
project for psychiatric rights public interest law firm and
submitted articles that, presentations that you have made
concerning that to the Court as part of your declaration, is
that right?

A Yes.
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Q Is this case an example kind of strategic litigation you
would undertake for purposes of advancing the missions of the
law project for psychiatric rights?

A Yes.

Q One important goal that you hope to accomplish in
addition particular litigation in addition to representing
some interest specific to BB was that important documents
concerning Zyprexa and other things that might come out in
this case would be made available to the public and to
researchers and doctors, is that correct?

A Yes.

Q So that had we not bypassed that stuff because Lilly
hadn"t timely objected to the release, you would still be here
asking for these documents in Superior Court anyway?

A Here being in the case in Alaska.

Q And it -- as I understand it, it was your intention as
soon as the Court there if it were necessary to go that far
ordered those documents to be provided, you would have then

made them then publicly available as soon as you could?
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A Yes.

MR. McKAY: Your Honor, I"m tempted to ask the
witness about his desire to protect the public safety and
health and 1 honestly in the interest of time, it has been
covered. 1 think that it"s fairly on the record and 1 think
in the iInterest of time, his reasons for doing that have been
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stated and 1 don"t think I have any further questions at this
time.

THE COURT: Thank you.

Anybody else in the courtroom?

MR. HAYES: No.

MR. MILSTEIN: No.

THE COURT: Anybody on the telephone?

Give your name and you may ask questions.

MR. CHABASINSKI: My name is Ted Chabasinski and 1
represent MindFreedom, Robert Whitiker and Judy Chamberlain.
CROSS-EXAMINATION
BY MR. CHABASINSKI:

Q Before you began your effort to obtain these documents,
did you discuss your plan with David Oaks or anyone else
connected with MindFreedom?

No.

Did you discuss your plans with Judy Chamberlain?

No.

Did you discuss your plans with Bob Whitiker?

No.

o > O r»r O T

I1*m having trouble hearing you.
While you were in the process of obtaining these

documents, did you discuss your activity along these lines
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with David Oaks or anyone else from MindFreedom?
A No.
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Q Did you discuss it with Judy Chamberlain?
A No.
Q Did you discuss it with Robert Whitiker?
A No.
Q After you obtained the documents, 1 think you“ve already
said that you sent them to Judy Chamberlain and Robert
Whitiker. Did you send copies of these document to
MindFreedom?
A No.
Q At the time that you sent these documents or didn"t send
these -- let"s try It one at a time.

When you sent these documents to Robert Whitiker,
did you tell him or discuss with him exactly what you wanted
him to do with them?
A No.

Q Did you have that kind of discussion with Judy

Chamberlain?
A No.
Q Did you have any discussion with David Oaks or any other

official or board member of MindFreedom as to what you thought
should be done with the documents which you had incidentally
not sent them anyway, did you have that sort of discussion?
A No.

MR. CHABASINSKI: That"s all | have, your Honor.

THE COURT: Thank you.
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Any cross-examination or redirect 1 should say?
MR. FAHEY: Very brief redirect, your Honor.
REDIRECT EXAMINATION
BY MR. FAHEY:
Q Mr. Gottstein, 1"m a little confused about two points.
One, yesterday you testified that Dr. Egilman told
you enough about the documents to know that they were in your

words hot, right?

A I"m not sure that I said that he told me enough about
them.
Q You knew before you had the documents that they were

"hot", you said that yesterday, right?
A 1*11 take it that 1 did.
Q And then --
A But he didn"t really tell me very much really about the
documents if anything really.
Q Enough to know that they were quote hot'?
A I knew that he had documents that 1 was interested in.
Q Because they were "hot"?
A Yeah.
Q And then Mr. Chabasinski just asked you about your
communications with members of MindFreedom prior to your
sending them documents.

You testified for a portion --

MR. CHABASINSKI: Objection. He testified that he
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didn"t send them documents.
MR. FAHEY: That"s what I"m trying to clear up.
Q You testified yesterday that you did speak with Mr.

Whitiker before you sent him the documents?
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A No, I don"t think I spoke with Mr. Whitiker before 1 sent
him the document.

MR. FAHEY: We~"lIl look at the transcript.
A Whatever it said, 1 believe that 1 talked to him after

they were already in the mail to him.

Q But before he had received them?
A Yes.
Q Okay.

So that is the distinction you were drawing with
respect to all the things that Mr. Chabasinski was asking, you
were drawing a distinction between whether you had sent them

and whether they had received them, correct?

A I don"t know. I was responding to his specific
questions.
Q Now you said you issued four subpoenas in your Alaska

case, correct?

A Yes.

Q Dr. Egilman was one?

A Yes.

Q Dr. Grace Jackson was another?
A Yes.
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Q Who were the other two people?
A Ron Adler and Steve Young.
Q And Dr. Grace Jackson"s deposition has been canceled by
you?
A Yes.
Q That was on December 13, the day after you received the

Zyprexa documents, correct?
A IT that"s what the documents show.

Q And the other two were canceled as well?
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No.
But they haven"t been taken, correct?

Correct, they have been postponed.

o > O >

Indefinitely, you don"t have a date for those two
depositions as you sit here today, do you?

A There is a big kind of brouhaha about all this now so
it"s going to be resolved by the Superior Court. There has
been an objection to the taking of these depositions so we"re
going to go back not very long from now. |1 have a deadline of
the 2nd of February | believe to respond to all of the pending

issues In that case.

Q And they haven"t been taken yet?

A Correct.

Q And the subpoena you were talking about with Mr. McKay --
A May 1 add one other thing which is part of that is that

at your counsel®s insistence.
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Q The question wasn"t whether it was at my counsel®s
insistence and we are not going to debate that. We want to
know whether or not you have taken those two depositions and
your answer was no, correct?
A Correct.
Q And the subpoena that you were talking to Mr. McKay
about, the one that was sent by Dr. Egilman to Lilly"s general
counsel, that, as you now have seen, that letter said that the
documents will be produced on December 20, right?
A The letter said that?

Is it here?

I"m not sure what it did say about that.

Q Yes.
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A Do 1 have that one?
Q P2, 1 believe.?
MR. MILSTEIN: He doesn"t have it Iin front of him.

Q It"s your December 17 letter. Do you have that in front
of you?
A No.

MR. McKAY: Can we know what the question is?

THE COURT: Would you repeat the question.
Q Sure.

Dr. Egilman when he communicated with Mr. --
withdrawn.

When Dr. Egilman communicated with Lilly"s general

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

157
Gottstein/Redirect/Fahey

counsel, he told him that documents would be produced on
December 20, correct?

MR. MILSTEINN: Are you asking him to look at a
letter that he wrote or a letter that Dr. Egilman wrote?
A I took it to mean the one that Dr. Egilman wrote.

MR. HAYES: That is in evidence.

THE COURT: Let him look at it.

A I"m trying to find it.

(Pause.)

I don"t see that letter in here.

Q IT you look at the mended subpoena, we agree that Dr.

Egilman sent Lilly"s general counsel the December 6 subpoena,

correct?
A Yes.
Q And that called for the production of documents on

December 20th, correct?
A Yes.

Q And then on December 11th you issued an amended subpoena,
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correct?
A The Court issued. 1 requested it, yes.
Q And then Dr. Egilman began producing documents the next

business day?
MR. HAYES: Objection, not the next business day.
Q It is the next business day, isn"t it, sir?
A I think it was two business days. It was after the close
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of the next business day, I believe.
Q Your certification says that Dr. Egilman began producing

documents on December 12, correct?

A Yes, but after the business day.

Q You start -- you were shipping documents out to your
recipients on December 12, correct?

A Yes, after the business day.

Q Well, regardless of when you sent them out, you had
documents from Dr. Egilman on December 12, one business day
after your amended subpoena, correct?

A It was after the business day.

Q On December 12th, correct?

A After the end of the business day on December 12th, yes.

MR. FAHEY: 1 have nothing further, your Honor.

THE COURT: |Is there any reason why we shouldn®t
release this witness?

MR. HAYES: None that 1 know of.

MR. MILSTEIN: One thing. Counsel for Lilly
represented that for one, that letter is in Petitioner™s 1.
It"s not.

He also -- | think he represented that the letter

that he is talking about from David Egilman to general counsel
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of Lilly represented that the documents would be produced on
the 20th. That was your representation.
MR. FAHEY: That was his testimony.
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MR. MILSTEIN: That was your representation.

The letter doesn®t say that. If you want to read
the letter into the record.

MR. FAHEY: 1°11 stipulate that the letter speaks
for itself and the subpoena and the amended subpoena speaks
for itself.

MR. MILSTEIN: The letter does not say that the
documents are going to be produced on the 20th.

MR. FAHEY: It called for a production date on
December 20th.

MR. MILSTEIN: The letter doesn"t say that.

MR. McKAY: 1t"s in the declaration.

MR. FAHEY: 1It"s attached to Mr. Gottstein"s
declaration which 1 think is P7.

MR. MILSTEIN: Let me read the letter in the record.

"I am a consulting witnhess in the Zyprexa litigation
and have access to over 500,000 documents and depositions
which Lilly claims are confidential discovery materials.
Lilly defines these as 'any information that the producing
party in good-faith believes properly protected under federal
Rule of Civil Procedure 26(c)(7). Lilly has claimed that
newspaper articles and press releases fit this definition. 1
have received a subpoena attached that calls for the
production of all of these documents and depositions in
compliance with the protective order. 1 am supplying a

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York
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complete copy of the subpoena which notifies you of all of the
following: 1, the discovery materials that are requested for
production in the subpoena; two, the date on which compliance
with the subpoena is requested; three, the location at which
compliance with the subpoena is requested; four, the identity
of the party serving the subpoena; and five, the case name,
jurisdiction and index, docket, complaint, charge, civil
action or other identification number or other designation
identifying the litigation, administrative proceeding or other
proceeding in which the subpoena or other process has been
issued. Signed David Egilman, MD, 8 North Main Street, suite
404, Attelboro, Massachusetts 02703, and then lists his E-mail
address, his phone number and his cell number.

MR. FAHEY: And we will stipulate that"s what the
letter says and if you want me to ask Mr. Gottstein, | think
it"s already clear but I can ask him if there is any other
date other than December 20th on the subpoena that is attached
to that letter.

MR. McKAY: 1 think the record is clear.

MR. FAHEY: 1 think that it"s clear as well. 1™'m
not sure why we are going through this exercise.

MR. McKAY: Because you misstated what is in the
letter.

THE COURT: As I understand it, the attached
document is December 20th.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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MR. HAYES: Right.
THE COURT: 1 think it"s reasonable to read the

letter plus the attachment as indicating December 20th as the



© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

0o N o o M~ w N P

date for supplying the exhibits.

MR. McKAY: Your Honor --

THE COURT: Do you want to ask anything?

MR. McKAY: No, your Honor. | think that it"s
really argumentative. It"s the date of the deposition and we
agree with that.

THE COURT: Then I"m prepared to release the
witness.

MR. HAYES: Yes.

THE COURT: Have a good trip back to Alaska, sir?

THE WITNESS: Thank you, your Honor.

(Witness excused.)

THE COURT: Next witness.

MR. LEHNER: At this time we would call Vera Sharav
who is still in the courtroom, 1 believe.

VERA SHARAV, having been called as a
witness, First being duly sworn, was examined and
testified as follows:

THE CLERK: Could you please spell your name for the
court reporter.

THE WITNESS: Vera Sharav, V-E-R-A S-H-A-R-A-V.
DIRECT EXAMINATION
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BY MR. LEHNER:
Q Good afternoon, Mr. Sharav.

My name s George Lehner and I represent Lilly in
this proceeding.

Can you tell us when you First met Mr. Gottstein,
under what circumstances?
A That"s hard to tell because | don*t really remember.

Face-to-face when did 1 meet him?
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Q When did you First become acquainted with him?
A I became acquainted with his work with Psych Rights Law
Project.

Q When was that?

A That might have been two years ago. 1 don"t have an
exact.

Q 20?

A 2 years ago perhaps.

Q And over the last two years, what kind of contact have

you had with Mr. Gottstein?

A All kinds of contact. We have similar goals in certain
ways and we sometimes collaborate and | spoke, gave a
presentation at a conference that he held on November 17th for
the National Association For Rights Advocacy. | forgot the
last name but it"s NAPA. It"s an organization for psychiatric
patients” rights.

Q So it"s fair to say over the last two years you"ve had
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regular contact with Mr. Gottstein, is that correct?
A As 1 do with very many advocates.
Q And the conference that you mentioned on November 17,
that was, you were with Mr. Gottstein at that particular
conference?
A He organized it. |1 was invited as a speaker and went to

Baltimore and presented to them, yes.

Q At that conference did you and Mr. Gottstein have an
occasion to talk about Zyprexa and the litigation that was
ongoing at the time?

A No.

Q And if you let me finish my question, it will make it a
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lot easier for the court reporter and 1711 try not to
interrupt your answer as well.

My question was, and | think 1If 1 understood, your
answer was that you did not have any occasion to discuss
Zyprexa with Mr. Gottstein when you were with him on
November 177
A I was actually together with my husband so I didn"t have
these private conversations. It was a conference as | said.
Q Let me ask you, and you®ve been in the courtroom and
you“ve heard testimony about the documents that Mr. Gottstein
received from Dr. Egilman.

When did you Ffirst receive a copy of the documents
that we*ve been talking about here today, those documents that
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Dr. Egilman produced to Mr. Gottstein?
A I believe it was on the 18th. 1 have the document with

me. The stamp was the 14th. In other words, it left Alaska

on the 14th. 1 didn"t get it before the 18th. It was a
weekend.

Q They were mailed to you?

A Yes.

Q You said you had the documents with you?

A Yes.

Q Is that a DVD version?

A Yes.

Q It"s the only copy you were provided?

A What I have is what | was provided.

Q Had you been alerted that these documents were going to

be sent to you before the time they actually arrived when they
arrived at your home?

A I had received word that the documents had been posted
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and 1 was given the website and | tried to open it and 1
couldn®*t. So I sent Jim an E-mail and said | can"t open it.
Q Let take that apart a little bit.

You had received word. Who had you received word

from?
A I believe it was -- | think it was Bob Whitiker. 1"m not
sure but this was -- you have to understand that when those

documents evidently went up, | was in Washington at an FDA
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hearing where | had to conduct a press briefing about
antidepressants and suicidality so 1 was quite out of it and
came back on 14th at which time | had a barrage of E-mails
from different people about the Zyprexa documents being up on
the web.

Q So you came back from a conference in Washington or a
meeting in Washington?

A hearing, an FDA advisory hearing.

On the 14th?

Yes. 1 was there the 12th and 13th.

Which was a Thursday?

I guess.

o > O r» O T

At that point you had a barrage of E-mails alerting you
that the documents that had been provided by Dr. Egilman to
Mr. Gottstein were on a website?

A That®"s not exactly how it was put, but what was said was
that the Zyprexa documents were up on the website, yes.

Q And do you recall from whom you received --

A As 1 said, there were many. There is a network, people,
and you get actually lots of duplicates.

Q I"m going to ask you again, please don"t interrupt me and
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I won"t interrupt you.

My question was: Do you recall some of the people
who sent you that E-mail? |1 understand it was a barrage but
from whom did you receive the E-mail?
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A Actually from far and wide. There are advocate in the
U.K., Australia, Canada. Word travels on the internet and
that is in fact the big connecting factor for people who don"t
have great many resources and who don"t have many lawyers.

The internet is the way that there is a constant interchange
and that is how it happens.

Q Do you still have your computer on which you received the

barrage of E-mails?

A Probably some have probably been deleted but some I still
have.
Q Do you still maintain the same computer on which they

were received?

A Yes.

Q Did you have any conversations with anybody after you
received these E-mails and before you actually received the
physical package containing the disc containing the documents?
A No, I just --

Q Did you have any conversation with anybody about what
these documents may be that were in the mail on their way to
you between the 14th and the time they arrived at your home?

A I think you have to understand that many of us were quite
aware that the documents had first been obtained in what is
now referred to as the Zyprexa 1 trial, the one in which there
were 8,000 plaintiffs and Lilly paid some $690 million which
we regard as money to keep the documents out of the public

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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domain.

And so there was guessing as to what was in them.
We also know from documents from the FDA and from pre-clinical
-- before the drug was approved as to some of the problems and
the fact that diabetes is now an epidemic --
Q What I want to really focus on are the conversations that
you had about how you learned what was in these documents.
You said you became aware even before the time the documents
were on their way to you what was in those documents.

How did you become aware of that?
A As | just explained, the adverse events that have been
observed in clinical practice --
Q So --
A I would also like not to be interrupted.
Q The first time | did it and | apologize.
A The fact that patients are getting diabetes,
cardiovascular dysfunction, hyperglycemia, that people are
dying, this is what is really the issue here. People are
dying from this drug. So getting documents that validate the
clinical evidence is very important to us.
Q Let me focus a little bit more on what you did when you
actually received the documents than on the weekend after you
got back.

The 18th was on a Monday?
A It could not have been before Monday and 1 get mail in
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the afternoon.

Q The documents arrived in the mail, what did you do at
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that point with this disc? It"s a computer disc?

A I had it. | didn"t do anything with it but 1 got some

Did you load it up on your own computer?
Yes.
And you tried to open it?

Yes.

Yes, | was.
Did you print up any of those documents?

Yes.

Q
A
Q
A
Q And were you able to open i1t?
A
Q
A
Q

And did you then distribute the documents that you

printed to anybody or give them to anybody?

A I read the documents or some of them.

Q Did you give them to anybody else?

A I had calls from a couple of press people and two came,
borrowed the disks, made copies and returned them. 1 didn"t
do it.

Q Who were these people?

A Wall Street Journal, Bloomberg News.

Q That was done on the afternoon of the 19th or the 18th?
A The 18th I think -- 18th and 19th, morning.

Q Were you aware when you received these documents that
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they had been the subject of what has been described here and

you“ve heard the testimony of a protective order that had been

entered into this case?

A I don"t know about a protective order about the case.
What 1 was given to understand is that the documents were
obtained legally, that certain legal procedures were

undertaken and that"s it and | accepted that. And of course
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by the time 1 got them, they had been in the New York Times so
I figured that is the public domain.

Q Who had given you the understanding that they had been
obtained legally? Who told you that they had been obtained
legally? You said you had been given an understanding?

A That would be Jim Gottstein.

Q So you spoke to Jim Gottstein over the weekend?

A I spoke to him when I couldn®"t open the link. Remember.
I couldn"t, in other words, download it myself so | said can
you send me it.

Q So you called Mr. Gottstein, said I"m trying to download
these documents from a link I have, I"m not able for open them
and you had a conversation with Mr. Gottstein at that time?

A Yes.

Q During that conversation you were led to believe that
these documents had been obtained legally?

A Yes.

Q And that understanding was provided to you by Mr.
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Gottstein, is that correct?
A It was validated in my mind when they appeared on Sunday

in the New York Times front page, then again on Monday on the
front page. Then of course the editorial calling for
congressional hearings about the content of the documents and
that is really my interest. My interest is the content
because the documents document the fact that Eli Lilly knew
that the -- that Zyprexa causes diabetes. They knew it from a
group of doctors that they hired who told them you have to
come clean. That was in 2000. And instead of warning doctors

who are widely prescribing the drug, Ell Lilly set about in an
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aggressive marketing campaign to primary doctors. Little
children are being given this drug. Little children are being
exposed to horrific diseases that end their lives shorter.

Now, 1 consider that a major crime and to continue
to conceal these facts from the public is | think really not
in the public interest. This is a safety issue.

MR. LEHNER: 1 move to strike as being nonresponsive
to my last question and 1 would like to ask the court reporter
if he is able to -- I think I remember my last question. [1~"11
repeat my last question. Nonetheless, 1°1l1 make a motion to
strike the last answer.

THE COURT: Denied.

Q My question was was it Mr. Gottstein who conveyed to you
the Impression that you formed in your mind that these
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documents had been obtained legally?

A Yes.

Q So the answer to that is yes?
A Yes.

Q Thank you very much.

Now, when he conveyed to you that the documents had
been obtained legally, did he tell you that they had been in
his view subject to a protective order at one point in time?
A By this time 1 don"t know any more about protective. The
next thing that came were an E-mail like I think from one of
your lawyers.

Q So at some point you learned that these documents were
subject to a protective order and were in fact considered by
ElIi Lilly to be confidential documents, is that correct?

A I realized that there was contention around it. 1 did

not accept necessarily what Eli Lilly™s interpretation is.
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Q I"m not asking you that.

You understood that there was at least a belief by
Eli Lilly and perhaps others that these documents were still
subject to the protection of the Court under the protective
order?
A No, I don"t really -- 1 have to admit, protective order
pro se does not mean the same thing to me as it does to you.
Q You understand that they were designed to be kept
confidential?
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A Except that they were open in the New York Times. That
signalled that they were open to the public.
Q Were there any documents that were actually reprinted in

the New York Times or was it actually a story?

A There were quotes from documents.

Q No whole pages or whole documents in the New York Times?
A No, but there were quotes from extensive documents.

Q Did you ever consult or consider consulting a lawyer to

determine the fact of whether you received this does put you
in any type of legal jeopardy?

MR. MILSTEIN: That would be attorney/client
privilege.

MR. LEHNER: I1"m not asking whether she consulted a
lawyer.

THE COURT: Address your remarks to me. She is just

being asked about whether she consulted. That is not

privilege.
A I did not think I had any reason to.
Q Did you ever consider whether or not there was any

opportunity to contact Eli Lilly or to contact Mr. Gottstein
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or any of
involved 1
there was

whether or

the attorneys that you had become aware were
n this controversy and determine whether or not
a procedure that had been set up to determine

not these documents should be kept confidential?

A I"m afraid that after they appeared in the New York
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United S
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id not think that it was my obligation to go hunting
i Lilly considered or didn®"t consider. That really
purview.

1*11 ask that this be marked as Petitioner-"s

please -- 8.

THE COURT: You are offering it In evidence?
MR. LEHNER: 1 am, your Honor.

THE COURT: Admitted.

(S0 marked iIn evidence Petitioner®s Exhibit 8.)
you had an opportunity to review what has been

Petitioner"s 8?2

f I"m correct, this is an E-mail that was sent from

ttstein to Veracare. Is that your E-mail address?

t was sent on Tuesday December 19th?

t"s copied to Mr. Gottstein and Mr. McKay and Mr.
mebody at the Lanier law firm, an address
lawfirm, an address rdm at the Lanier law firm,
at the law firm of Elaine Powell?

weren "t familiar to me, of course.

s Mr.

nly name that is familiar on there | take it
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Q He sent you this E-mail on December 19 and if you would
read the first two lines of the E-mail.

A "1 mailed you two DVDs with some documents on them
pertaining to Zyprexa and have been orally ordered to have
them returned too."

Q Now you indicated earlier on that you received one DVD.

Did you receive one or in fact receive two?

A 2.

Q So you received two DVDs?

A Yes.

Q Have you brought both of these DVDs with you here today?
A Yes.

Q You brought both of them here with you today?

A Yes.

Q My questions earlier on about opening the documents

loading them on your computer, my understanding was we were
talking about one DVD but did you in fact open up both DVDs
and copy both DVDs onto your computer?
A I did one. 1 assumed they were duplicates.
Q Did you look at the second DVD to determine if it was a
duplicate?
A No, I didn"t have time. This is very laborious.
Q Was there something in the package to indicate to you
that these were duplicates of one DVD?

Was there anything in the packet itself that

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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suggested that these were duplicates of the same DVD?
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No, I had asked for two copies.
Who did you ask for two copies?
From Jim.

So you had a communication with Jim?

> O r» O >

That was the same communication that | referred to
earlier. When I couldn™t open it and download it myself, 1

indicated that to him.

Q And what was your interest in having two copies?

A I wanted to take one to the New York State Attorney
General.

Q Now, this E-mail goes on and gives the address to whom

Mr. Gottstein has been asked to send these DVDs back. And it
gives a link to the proposed order in the case.

Did you open up that link and read the order?
A No, I didn"t, actually because I noticed that he said he
was orally ordered and 1 didn"t think that orally ordered was
a Court order and 1 wanted to hear that there would be a
hearing or some sort of thing in court and then I would of
course follow that. But when it says I"ve been orally
ordered, that sounded peculiar to me. It didn"t sound like an
order from the Court.

MR. CHABASINSKI: Your Honor, 1 cannot hear the
witness at all.

THE WITNESS: Can you hear now?
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MR. CHABASINSKI: Yes, thank you.
Q Would you go on and read the rest of the E-mail after the
address. The address -- we"ll stipulate the document says to
Mr. Peter Woodin. Then it gives a website, but if you would
read that paragraph that begins starting with a copy.

A "A copy of the proposed written order is posted at Psych
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Rights -- that is the organization and so forth -- with a
comment about certain language which 1 strenuously disagree

with and we are trying to get eliminated from the signed

order.

Q Would you read the next paragraph?

A "Regardless, please return the DVD, hard copies and other
copies to Special Master Woodin immediately. |If you have not

yet received it, please return it to Special Master Woodin
when you do receive it. In addition, please insure that no
copies exist on your computer or any other computer equipment
or in any other format, websites or FTP sites or otherwise on
the internet. There is a question in my mind that the Court
actually has jurisdiction over me to issue the order. |1
believe 1 came into the documents completely legally but the
consequences to me if 1 am wrong about the jurisdiction issue
are severe so | would very much appreciate your compliance
with this request."

Q I take it that you did not return the DVD to Mr.
Gottstein or to Special Master Woodin, is that correct?
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A That"s correct.
Q And you did not return the hard copies or any copies of

the hard copies that you made to Special Master Woodin, is
that correct?

A That"s correct.

Q And 1 take it that you did not check your computer to
make sure that no copies of the documents once you had opened
them on your computer existed, is that correct?

A That"s correct.

Q Why not?
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A In the meantime, 1 also had word that there would be a
hearing.

Q When did you first get word that there would be a
hearing?

A I don"t know the exact date but this was very much in
tandem because the first thing 1 heard, 1 think the first
communication was from your cocounsel --

What®"s his name?

It"s not listed here. Fahey.

So that there were cross-signals going on and 1 did
see that there would be a Court hearing and I decided to wait
for that.

Q Was there anything in the notice that you received about
the court hearing that suggested that the order that had been
given here to return these documents was somehow being
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withdrawn?

A As | say, this is coming to me not from the Court, it"s
coming from James saying that he was ordered orally and
telling it to me. That is not direct instruction from the
Court.

Q But the same time as you testified, you didn"t feel it
was necessary to even push on the link here where you could

read the order yourself, that was your testimony?

A It"'s —-
Q That was your testimony, isn"t that correct?
A Jim posted many documents during this time. |1 did not go

to each one because 1 was busy also with other things. The
Zyprexa thing, as important as it is, was not the only thing
that 1 had to deal with during this period.

So no, 1 did not go and download each of the
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documents. They were coming fast and furious.

Q Let"s go back and look at the website address to see
whether that might have heightened your concern about what
this particular document was.

That website address reads
http://PsychRights.org/states/Alaska/caseXX/Eli Lilly/proposed
order.

Is that correct?
A Proposed order.

Q And you read that?
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A Proposed order. It"s not a definite thing. | did not
take that as a definite. It says proposed order.

Q So you reread that in this E-mail and decided 1 don"t
need to open this?

A That"s right.

Q Do you recall receiving the order dated December 29 from
this Court which was I think transmitted to you by Mr. Fahey
among others?

A I do and 1 took that one seriously.

Q Did you return the documents as a result of receiving
that particular order?

A We weren"t told to return them, the Court did not order
us to return them.

Q But did the Court order you to do that at that time, do
you recall?

A I don®"t know.

Q You took that order seriously enough so that you posted
it on your website, is that correct?

A Yes.
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MR. MILSTEIN: Can you show the witness the order.

MR. LEHNER: Just so it"s in the record, I would
like to mark it.

THE COURT: Petitioner®s 9, order of Judge Cogan
filed December 29th.

Do you have a copy, ma®am?
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THE WITNESS: Not yet.

MR. LEHNER: Just for housekeeping, 1 think we did
move the admission of Petitioner”s 8.

MR. MILSTEIN: 1 have no objection to the admission
of the order. 1 object to his characterization. He
characterized the order as saying it required the return of
the documents. The order requires no such thing.

THE COURT: That is true but for the sake of the
clarity of the record, I*1l introduce it as Petitioner™s 9
even though obviously it"s a part of the record.

(S0 marked iIn evidence Petitioner®s Exhibit 9.)
You have that order in front of you?
Yes, | do.

Is that the order that you posted on your website?

> O » O

That may be. 1 have a blogger.
MR. LEHNER: Can we mark as the next exhibit

Petitioner™s 10.
THE COURT: Mark it in evidence Petitioner™s 10.
(So marked i1n evidence Petitioner®s Exhibit 10.)
THE COURT: Should you want a recess at any time,

jJust ask for it.

THE WITNESS: Thank you.

MR. LEHNER: May 1 approach the witness for a

minute?
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MR. LEHNER: Can I make sure they are in the right
order. They might have gotten -- yes, that is fine.
(Pause.)

MR. MILSTEIN: Do you have a question?

© 0o N o o b~ wWw N P
O

Yes.
Have you had a chance to read that?
A I"m familiar with this, this is on our blogger.
MR. MILSTEIN: Just wait for the question.
MR. LEHNER: Your Honor, if 1 can hand her
10 Exhibit 8.
11 Q You said this is a blog that you maintained?
12 A Actually, it"s maintained by a scientist in the U.K.
13 Q This is a blog to which you post information, is that
14 correct?
15 A Yes.
16 Q And the particular information that is included on this
17 particular document that appeared on the website was posted by
18 you, is that correct?
19 A Not physically. It"s posted by the scientist.
20 Q It"s your content that you provided to somebody who
21 puts --
22 A Except for the first line, your esteemed author. 1 don"t
23 do that.

24 Q Other than that, these are your words that you wrote?
25 A Yes.
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Q And had somebody put on the website, is that correct?

A Yes.
Q And the -- I"11 turn your attention to the paragraph that
begins: "See the court injunction several of us received
below."

Do you see that particular paragraph?
A Yes.

Q The -- why don®"t you just read that paragraph through to
the end, please.

A ""See the court injunction several of us received below
but the internet is an uncontrolled information highway. You
never know where and when the court"s suppressed documents
might surface. The documents appear to be downloadable at --
and It provides two websites that I"m unfamiliar with. Do you
want me to read them?

Q No, that is all right. We"ll note there are two websites
here in the documents but these are website addresses that you
wrote put in this document that directs people to go to the
documents, is that correct?

A IT they chose, yes.

Q And you were aware, however, that the order that you put
on the -- and posted iIn this blog and had copied in there
suggested that those -- suggested or not or ordered that the
temporary mandatory injunction requires the removal of any
such documents posted at the website?

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

183
Sharav/Direct/Lehner

We did not have them at our website.
You read the order, is that correct?

Yes.

o > O r

And you understood that the order itself required that

the mandatory injunction required the removal of any such



© 0o N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 0o N oo o b~ W N P

documents posted at any website?
A Yes, but I have no control over what people put on their
websites.
Q But you did feel that you had not only the opportunity
but I guess you felt you had the obligation to direct people
the toward websites where you believed at least they could
find these documents which the Court had ordered to be removed
pursuant to the order of December 29th, is that correct?
A That"s correct.
Q Let me just ask one final question.

You mentioned that the group that you are associated
with the Alliance For Human Resource?
A Protection.

MR. MILSTEIN: Research.

Research, Alliance For Human Research Protection.
That is a group?
I am the president and founder.
Is that group affiliated with MindFreedom in any way?

No.

o > O r»r O T

Is it affiliated with NAPA in any way?
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A No, we are strictly independent in every way, no funding
from industry.

MR. LEHNER: One more document to make sure that the
record is complete here.

THE COURT: Petitioner®s 11.

(Pause.)
Q Have you had an opportunity to review what has been
marked as Petitioner®s 117

A Yes, 1 have.
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MR. LEHNER: We move that into evidence, your Honor.

THE COURT: Yes.

(So marked iIn evidence Petitioner®s Exhibit 11.)
Q Why don®"t you just tell us the dates on which this E-mail
was sent and received?
A It was sent on Sunday December 17th, the day that the
first article on the front page of the New York Times appeared
and I wrote a note to Jim: "Hope I get the copies.” 1 still
hadn"t had the copies. "I intend to call New York State
Attorney General Andrew Cuomo tomorrow to deliver, then will
send to other attorneys general. 1 think that is
ground-breaking. Lilly is finally haven®t a PT disaster. 1-°d
like to coordinate with you when you write up the summary of
threats, et cetera. Forward so that 1 can incorporate into
infomail and then P.S. your portrait is a third of the page.”
Q After you talked to Mr. Gottstein, you had asked him to
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send you the DVDs because you had not been able to download
them from the link, is that correct?

A Yes.

Q And you signalled to him your intention then that it was
your desire to disseminate and spread this information as
broadly as you could at this point?

A In particular to the New York State Attorney General
after 1 read in the Times what was in the content of the
documents.

Q Before you read The Times, other than what you testified
to earlier about your suppositions of what might be in these
documents, did you have any other information that led you
specifically to believe -- that led you to a specific belief

about what was in those documents?
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A As 1 explained, there have been --

Q Let me strike that question and ask more particularly.
Did you and Mr. Gottstein when you talked to him

that day discuss the content of the documents?

A No.

MR. LEHNER: 1 have no further questions at this

MR. HAYES: Nothing, judge.
MR. McKAY: Nothing.
CROSS-EXAMINATION
BY MR. MILSTEIN:
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Q Ms. Sharav, can you tell the Court what the Alliance For
Human Research Protection is?
A We"re a group of professionals and lay people and our

mission is to protect the rights of human subjects in medical
research and to inform about concealed adverse drug events.

Q And if you can tell the Court something about your
background. Have you been asked the to testify or serve on
various government committees?

A Yes, | have. 1"ve served, | have testified at various
government agencies including the FDA, the Institute of
Medicine, | presented at the National Academy of Science. 1
was on the Children®s Committee of the -- what was it called
then? The National Bioethics Advisory Committee and 1"ve
presented before various bodies before the military, Columbia
University, Cornell University of Texas, primarily about both
unethical experiments and about the epidemic adverse effects
of drugs, particularly the psychotropic drugs but not

exclusively. Our organization focuses more generally but
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there i1s a great deal in this area because vulnerable people
such as children and the elderly and disabled people are being
targeted to take drugs that are doing them more harm than
there i1s any evidence of benefit.

So that is why there is such a focus on this.
Q And in that experience that you®ve had, 1 take It you“ve
done a lot of research into the way drug companies market
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their drugs?

A Yes, | have.

Q And the way they conduct research on their drugs?

A Yes, | have.

Q And 1 take i1t you consider it your life"s calling to

inform the public about unethical practices of pharmaceutical
companies like Eli Lilly?

A Absolutely.

Q Now, with respect to the conversations you had with Mr.
Gottstein, you did not receive the documents before the New
York Times published it"s front page article, is that right?
A That"s correct.

Q Mr. Gottstein didn"t tell you what the documents
contained?

A No, he did not.

Q Then you read the New York Times article?

A Yes, 1 did.

Q And after that, you received the documents by DVD from

Mr. Gottstein?

A Yes.

Q And did you have occasion to look at and read the
document?

A Yes, | have.
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Q And what did the documents show with respect to the
practices of Eli Lilly?
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MR. LEHNER: Objection, your Honor.
THE COURT: I°I11 allow it.
A In my opinion, this is about the worst that 1 have seen.

It borders on indifference to human life. Eli Lilly knew that
Zyprexa causes hypoglycemia, diabetes, cardiovascular damage
and they set about both to market it unlawfully for off label
uses to primary care physicians and they even set about to
teach these physicians who were not used to prescribing these
kind of drugs to, they taught them to interpret adverse
effects from their drug Prozac and the other antidepressants
which induce mania and that is on the drug®"s labels. They
taught them that if a patient presented with mania after
having been on antidepressants, that that was an indication
for prescribing Zyprexa for bipolar which is manic depression.
That i1s absolutely outrageous and that is one of the reasons
that I felt that this should involve the Attorney General.

Q What else did the documents say about the way Lilly
marketed its products?

A They marketed it, as | said, for off label uses which is
against the law. They told doctors -- they essentially
concealed the vital information that they knew from the
prescribing doctors and covered it over, sugar coated it which
you can see the sales. The sales of a drug that was approved
for very limited indications, for schizophrenia and for
bipolar. Each one of these is about one to 2 percent of the
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Sharav/Cross/Milstein
population. But the reason the drug became a four and a half
billion dollar seller in the United States is because they
encouraged the prescription for children, for the elderly, for
all sorts of reasons. The drug is being prescribed
irresponsibly because doctors have not been told the truth and
major study by the National Institute of Mental Health
validates this. It"s called the Catie study. It has been
published and they corroborate to such a degree the harm that
this drug is doing and the other so-called atypical
antipsychotics that leading psychiatrists who had been fans of
these drugs are now saying we were fooled, we didn"t realize.
It isn"t just weight gain. They are blowing up and it is
calling what is called metabolic syndrome, which is a cluster
of life-threatening conditions this drug is lethal and many
doctors now say it should be banned.

MR. LEHNER: Let me move to strike the testimony
again as being nonresponsive to the question that was being
asked.

THE COURT: It shows her state of mind.

Q In addition, are you familiar with a video recently
posted of a Lilly salesperson who talked about the way Lilly

markets the drugs?

A Yes.
Q Did that also mirror what these documents show?
A Absolutely. It appeared on U-Tube and we disseminated
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that and in there the former Zyprexa salesman tells exactly
what they were taught and how they were taught to defuse

doctors®s concerns who saw their patients as he put it blow

up.-
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Q When you reviewed the documents, was there anything in
those documents that you viewed as trade secrets or
confidential information the way that phrase is usually
construed?
A Absolutely not.

MR. FAHEY: Objection.
A What it showed me was why they were willing to pay so
much money to keep them concealed.

MR. LEHNER: Same objection, no foundation for which
she could answer that question.

THE COURT: I1°I1l1 allow it. It shows state of mind.
Q After you received the notice from Mr. Gottstein, did you
disseminate the documents?
A No.

MR. MILSTEIN: That"s all 1 have, your Honor.

THE COURT: Anybody on the phone wish to examine?

MR. CHABASINSKI: No, your Honor.

THE COURT: Any redirect?

MR. LEHNER: No, your Honor, not at this time. The
only thing 1 ask is that the documents she brought with her be
returned to Mr. Woodin as they have been by the others in the
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court.

THE COURT: Any objection?

MR. HAYES: No.

MR. MILSTEIN: We have an objection. That is what
this hearing is about, whether or not this Court will issue a
preliminary injunction ordering a person who did not act in
concert with nor did she aid or abet the distribution of these

documents by Dr. Egilman, whether this Court can order this
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witness to return these documents.

MR. VON LOHMANN: Let me also just note for the
record, your Honor, none of the non-parties have been ordered
by this Court or any other Court to return these documents.

The January 4th order that your Honor signed also
asks simply that they not further disseminate the documents.
There is nothing in the January 4th order just as there was
nothing in the December 29 order suggesting that the Court is
ordering the return of those documents.

So what counsel here is asking for is not the
enforcement of a prior ruling, what counsel is asking here 1is
something entirely new.

MR. LEHNER: This Court asked Mr. Gottstein to
retrieve the documents and return them to Mr. Woodin, have
people return them directly to Mr. Woodin. That request was
based particularly with respect to the first order. She says
she has them. Other people felt compelled to comply with that
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request.

MR. MILSTEIN: 1It"s a temporary restraining order
that was issued. If the court issues a preliminary injunction
order then Ms. Sharav is prepared to give the documents or the
DVDs to the special master.

IT the Court dissolves the confidentiality order
with respect to the documents, as we have requested, or
decides not to issue a preliminary injunction, then she can
continue to hold on to these document and she can post them on
her website and distribute them to the public which needs to
see them to prevent further harm.

THE COURT: The order of December 18 from Judge

Cogan orders them returned, 1 believe.
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MR. VON LOHMANN: 1 believe that order orders Mr.
Gottstein to request their return but especially considering
none of the parties are named in the order, | think it"s
certainly -- | can"t speak for -- none of these non-parties
even had seen this particular order at the time.

MR. MILSTEIN: And they did not request the New York
Times return the documents.

THE COURT: We don"t have the New York Times here.
We have your client.

MR. MILSTEIN: 1 understand that.

THE COURT: Unless you want to represent the New
York Times --
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MR. MILSTEIN: The New York Times.
THE COURT: -- and expand the orders to include it.

We can talk about the witness before us.

MR. MILSTEIN: The New York Times is noticeably
absent from the request of Eli Lilly to be ordered to return
these documents.

THE COURT: I understand.

Well, the order of December 18th requires Mr.
Gottstein to attempt to recover the documents.

MR. MILSTEIN: To request and she has refused Mr.
Gottstein. It doesn”"t order her. It orders Mr. Gottstein to
ask her and she says no, 1"m going to wait until the Court
orders me if the court can order me.

MR. McKAY: And Mr. Gottstein complied with respect
to that order.

THE COURT: He is here in court.

Paragraph 4 says: '"Mr. Gottstein shall immediately
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take steps to retrieve any documents subject to this order
regardless of their current location and return all such
documents to Special Master Woodin. *

Come forward, sir.

Did you ask the witness to return the documents?
MR. GOTTSTEIN: Are you asking me if I did?

THE COURT: Yes.

MR. GOTTSTEIN: Would you return the documents?
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THE WITNESS: I will return them if the Court orders

THE COURT: You refuse to turn them over at his
request?

THE WITNESS: Yes.

THE COURT: 1"m ordering you to turn them over to
your attorney to hold them in escrow.

MR. MILSTEIN: 1711 do that, your Honor.

THE COURT: Give the envelope to the attorney.

Are those all of the documents you have?

THE WITNESS: Yes.

THE COURT: You can seal it. Sign it. We"ll hold
them in escrow subject to -- you®"ll hold them In escrow
subject to the order of the Court.

MR. MILSTEIN: 1711 do that, your Honor.

THE COURT: Any reason why the witness should not
now be excused?

MR. HAYES: No, your Honor.

THE COURT: You are excused?

THE WITNESS: Thank you.

(Witness excused.)

MR. FAHEY: Your Honor, if we take a short break, we
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can -- if we can take a short break, we can have Mr. Meadow on
the phone who we believe will be a short witness.
THE COURT: 1t"s 10 to 4:00 we"l1l break until 4:00.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
United States District Court Eastern District of New York

195

(Recess.)

THE COURT: Proceed with your next witness, please.

MR. CHABASINSKI: Your Honor, before we proceed,
please excuse my naivete but I"m somewhat confused about where
we are procedurally.

Are we getting evidence here about whether there
should be a preliminary injunction? Because 1"11 point out to
you the TRO expired yesterday.

THE COURT: No, it did not expire yesterday. |
issued an order last night extending it until | decided this
motion.

MR. CHABASINSKI: All right, your Honor, I wasn"t
aware of that.

THE COURT: It should have been sent to you.

MR. CHABASINSKI: It wasn"t.

MR. HAYES: They are about to call Rick Meadow as a
witness. My understanding is that he gave an affidavit to
them. He was an attorney that works for Mark Lanier who is
the attorney of record on the underlying litigation.

So there are two questions I have. One is when
Egilman was talking to Meadow, he thought he was talking to
his attorney in regard to the issues in regard to the
confidentiality agreement but even if he wasn"t, that is
wrong. He certainly was talking to a man under valid work
product issues.
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You are always right on these matters, but --

THE COURT: 1 don"t understand your point.

MR. HAYES: They are calling Rick Meadow to testify
as to conversations with Egilman. Well, Egilman thinks that
Meadow is his lawyer and Meadow is working for Lanier who is
clearly the lawyer for the class and the work that Egilman 1is
doing for Lanier and Meadow is clearly covered by the work
product.

THE COURT: Your client is not represented by anyone
so far as 1| know except you. The fact that he was retained by
an attorney®s firm to give expert opinion does not make the
firm his personal lawyer when he commits some kind of delict,
if | understand your position.

MR. HAYES: My position is if he then goes back to
him -- 1 have two questions. The first -- let"s take the
first one first, which iIs that now he goes to the lawyer and
they discuss something In regard to the underlying case not
what he did but the issuance of the confidentiality order.
Isn"t that covered by the -- wouldn®t that be covered by the
work product exception?

THE COURT: 1It"s not up to him to raise the issue,
it"s up to the law firm. The law firm, as | understand it, 1is
in opposition to your client.

MR. HAYES: So unless Lanier exercises that.

THE COURT: They haven®t. If they did, 1°d have to
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answer the question. 1 don"t have to because | don"t see that
the work product belongs to your client, just to the retained

expert.
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Anything further?
MR. HAYES: No, your Honor.
THE COURT: But I"m not sure 1 understand the issue
fully and 1 invite you to submit a brief.
MR. HAYES: Thanks, judge.
THE COURT: Call your witness, please.
MS. GUSSACK: We call Richard D. Meadow.
MR. MEADOW: 1"m on the telephone. Thank you for
hearing me by phone. 1"m in Atlantic City on trial.
THE COURT: Swear the witness.
RICHARD D. MEADOW, having been called as a
witness, first being duly sworn, was examined and
testified as follows:
THE CLERK: Please restate your name.
THE WITNESS: Richard D. Meadow, M-E-A-D-0-W.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MR. FAHEY:
Q Mr. Meadow, this is Sean Fahey on behalf of Eli Lilly and
Company.
Good afternoon.
A Good afternoon, Mr. Fahey.
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Q You"re an attorney in the State of New York?

A Correct.

Q And you are the managing attorney of the Lanier law firm?
A In New York City, yes.

Q And the Lanier law firm is one of the members of the
Zyprexa 2 plaintiffs steering committee?

A At the moment, yes.
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Q And did you prepare an affirmation with respect to your
knowledge of the facts relating to the issues that bring us
here today?

A Yes, 1 did.

Q 1°d like to have that marked as Petitioner®s 12.

THE COURT: Without objection, so marked.

MR. FAHEY: And move it into evidence also.

THE COURT: In evidence.

(S0 marked iIn evidence Petitioner®s Exhibit 12.)

THE WITNESS: Unfortunately, judge, 1 do not have a
copy in front of me now.

THE COURT: We"ll try to assist you as far as
possible. 1f you find that you need a copy and reading parts
you are interested in does not help you, we can adjourn, but
let"s see how we proceed.

THE WITNESS: Thank you, judge.

Q You prepared that affirmation based on your personal
knowledge, correct?
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A Correct.

Q And everything in the affirmation is true to the best of
your knowledge?

A Correct.

Q And you swore that -- you affirmed under penalty of
perjury that the information was true and correct?

Correct.

You spoke to Dr. Egilman on December 13, correct?
Without looking at it, 1 believe so, yes.

That was the Wednesday, December 137

Yes.

o >» O > O >

And you told him not to produce documents requested in
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this subpoena that had been issued from the State of Alaska?

A I said don"t do anything with the subpoena until you hear
from me.
Q And you did that because you knew there was a process

that was being followed under the protective order and that
Lilly had already started that process, correct?

A I had received a phone call from Andy Rogoff and 1 told
him that I would reach out to Dr. Egilman and tell him not to
do anything.

Q And Andy Rogoff was an attorney for Lilly?

A Correct.

Q And he said -- what did Dr. Egilman say to you?

A He just said yes, Rick.
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Q And you -- what did you understand that to mean?

A That he understood that 1 told him don"t do anything. |1
don®"t want to read into other than what he said to me.

Q And you later learned that he had lied to you and that he
had already begun to?

MR. HAYES: Objection.

THE COURT: Yes.

Q 1*11 rephrase it.

You later learned despite what he said to you on the
phone, he had already begun producing documents to Mr.
Gottstein?

MR. HAYES: I still object to what he said. It"s a
characterization.

THE COURT: Yes.

Q Did you later learn that Mr. Gottstein -- I"m sorry.

Strike that.
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Did you later learn that Dr. Egilman had already
begun transferring documents to Mr. Gottstein?
A Yes.
Q And after you learned what had happened in this case, you
terminated Dr. Egilman as a consultant in this matter?
A For Zyprexa, correct.
MR. FAHEY: Thank you. 1 have no further questions.
MR. HAYES: 1 do.
CROSS-EXAMINATION
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BY MR. HAYES:
Q My name is Ed Hayes.
Mr. Meadow, I°m the lawyer for Dr. Egilman.
A Hi, Mr. Hayes.
Q You understand, by the way, before 1 begin, you
understand that I am personally friendly with Mark Lanier, is

that correct?

A Yes.

Q And 1 think you and I once had dinner, is that possible?
A I believe so, yes.

Q And now in this particular case there was an order, what

has been referred to as a confidentiality order, that was
drawn up and signed by the parties, is that correct?

A You mean Dr. Egilman?

Q No, something that was submitted to the judge, he signed
it and 1t"s the case management order 1 think number 3 or
something, right?

A Yes.

Q Now, that was the order that covered the confidentiality
of certain documents that were turned over to the defense, is

that correct?



22
23
24
25

© 0o N o o b~ W N P

N RN NN NN R BP RBR R R B R R R
o N W N P O © ®©® N O U0 » W N B O

Recovered by the defense, correct.
Turned over to the defense?

You are talking about subsequent?

o > O >

No, 1"m talking about an order that was entered into
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between the plaintiffs and Lilly which was signed by the judge
that governed the production of documents to the defense --
from the defense to the plaintiffs.

I*"m getting confused.
Yes, from Lilly to plaintiffs.
Now, was that order a subject of negotiation?

I was not part of the original order.

o > O >

Do you know why the order in paragraph -- in the
paragraph that refers to reasonable notice upon receipt of a
subpoena, do you know why there is no definition in that
paragraph for what constitutes reasonable notice?

A I did not negotiate that. That was negotiated actually
probably years before we got into the litigation.

Q Did you know -- do you know that in there, that order,
there are portions where it does give a definition of
reasonable notice, for instance, if they receive some subpoena
from a competitor?

A I don*t recall but that sounds familiar.

Q Now, in this particular case you gave a document to Dr.
Egilman which is called endorsement of protective order, is
that right?

A Correct.

Q And you have seen the copy of the endorsement of
protective order that was signed by Dr. Egilman?

A Yes.
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Q And is it fair to say that he crossed out some portion of
it and said and I agree to be bound by its terms as amended
below and then in the next paragraph which states originally:
"1 further agree that 1 shall not disclose to others except in
accord with the order any confidential discovery materials in
any form whatsoever, and that such confidential discovery
materials and the information contained therein may be used
only for the purposes sustained by the order unless release is
needed to protect public health.”

Is that correct?
A There were two endorsements, so you might be talking
about the first one.
Q That was certainly on -- that is certainly signed by him
and 1t certainly appeared on one of the endorsements he
signed, i1s that correct?
A I don"t have it in front of me but 1 believe what you are
telling me.

MR. HAYES: I offer it In evidence.

THE COURT: As a separate document?

MR. HAYES: Yes.

THE COURT: That would be Respondent®s 1 in
evidence.

(S0 marked iIn evidence as Respondent®s Exhibit 1.)

THE COURT: This refers to the order of 11/10/2006.

Is that the order that you are relying on? It was
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an order of 2004.
MR. FAHEY: CMO3 was entered in 2004, your Honor.
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THE COURT: Did he agree in a separate document to
follow 20047

MR. FAHEY: Yes, Mr. Meadow"s affidavit refers to
the subsequent endorsement of another exhibit.

THE COURT: And this is within exhibit what?

MR. FAHEY: That is Exhibit C to Petitioner®s 12.

THE COURT: Have you seen this endorsement?

MR. HAYES: Yes.

THE COURT: It says the only change here is
authorized by the order unless this conflicts with any other
sworn statements.

With respect to what is now Respondent®s 2, it
refers to a protective order of 11/10/2006. Where is that
order?

MR. FAHEY: There is no such order, your Honor. [I"m
not sure what that means.

THE COURT: I don"t know of any such order.

MR. FAHEY: We"re not aware of any.

THE COURT: Counsel, do you know what 11/10/2006 is?

MR. HAYES: 1 think that is a typo but I"m not sure.

THE COURT: 2004 is crossed out and 2006 is entered.

MR. HAYES: Right.

THE WITNESS: Maybe the day he signed it, judge.
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THE COURT: When had the original order of 2004 been
entered?

MR. FAHEY: 1 believe August 3rd of 2004.

THE COURT: Not 11/107?

MR. FAHEY: No.

THE COURT: So I don"t know what 11/10 --



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 00 N o o b~ wWw N P

I
R O

MR. FAHEY: It appears that the order was signed by
Dr. Egilman on that date.

THE COURT: 11/14/06 is when he signs the order
relating to 2004 which is after the date he signed
Respondent®™s 2, correct?

MR. HAYES: Yes.

THE COURT: All right, let me read it.

(Pause.)

THE COURT: Here is 2.

Q Mr. Meadow, you receive the first endorsement of
protective order that says on it unless release iIs needed to
protect public health. You then call Dr. Egilman and you say
to him, you explain to him the reason why this protective
order i1s required and that he would need to reexecute another
protective order, is that right?

A Yes.

Q Now, you were working at that time for Mark Lanier on a
case known as Zyprexa 2, is that correct?

A I can"t hear you.
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Q You were working at that time for an attorney who was an
attorney of record iIn Zyprexa 27?

A Correct.

Q And you knew that Dr. Egilman had worked for Mark Lanier
on many other cases?

A Correct.

Q Did you know whether or not Dr. Egilman had ever signed a
confidentiality order in any other case?

A Yes.

Q You knew that he had?

A Yes. In other litigations you mean?
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Q Yes.
A Yes.
Q But in those cases did he make an exception if It was

necessary to protect public health?

A I don"t recall.
Q When you say you went back to him and he wanted to make
-- he is the -- he has been, is it fair for me to

characterize, a key witness for Mark Lanier in a number of
litigations, is that correct?

A Correct.

Q And he was in fact, he has been an expert witness for
Mark Lanier in the asbestos litigations?

A Correct.

Q He has been an expert witness for Mr. Lanier in the Vioxx
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litigations?

A Correct.

Q And it"s fair to characterize Mr. Lanier as having a very
high opinion of Dr. Egilman®s ability?

A Correct.

Q Have you ever seen Dr. Egilman testify?

A Yes.

Q In your opinion, is he an excellent witness?

A Yes.

Q So It was your desire here to make, enter into an

agreement with Dr. Egilman that would enable you to keep using
him as a witness in this case, is that right?

A Correct.

Q And the change that he made here, the changes that he

made on these two endorsements, one that said unless required
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by public health and the other said unless in conflict with
other sworn statements, did you communicate those changes to
ElIi Lilly™s counsel in any way?

A No.

Q When he told you you have an -- you have had some prior

dealings with Dr. Egilman?

A Excuse me?

Q You have had dealings outside this case with Dr. Egilman?
A Yes.

Q And you have had -- and Mark Lanier has had a great deal
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of dealings with him?

A Correct, as have 1.

Q Would it be fair to say that you knew that Dr. Egilman
feels very strongly about these kind of public health issues?
A Yes.

Q Would it be fair to say that Dr. Egilman felt in this
case that the information presented by EIi Lilly from its
internal documents was vital to public health?

A I don"t know what he thought. 1 imagine so.

Q Now, when he got this and you asked him to put a
different amendment or change on the second endorsed order and
he said unless this conflicts with any other sworn statements,
do you know whether or not he was referring to the oath he
took as a doctor?

A No, I don"t know.

Q Did you ask him what were the circumstances that would
constitute a sworn statement so that he would feel entitled to
disclose these documents?

A I thought it was Congressional testimony.

Q In cases of Congressional testimony, would there be a
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subpoena there?

A I would assume so. | don"t know.

Q IT there is a subpoena there, there is already a
provision in the agreement as to reasonable notice, isn"t that
correct?
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A Correct.

Q And you were aware of that order, isn"t that correct?

A Correct.

Q And reasonable notice has no definition whatsoever, isn"t
that correct?

A Like 1 said, 1 don"t remember the order but 1"11 accept
your interpretation.

Q Now, did you discuss with Mr. Lanier whether or not you

should turn over either of these endorsements to Lilly?

A Did I discuss with Mr. Lanier?

No.
Q So you had a discussion with Egilman -- would you
describe Egilman as a -- withdrawn.

Egilman is -- would you characterize him as an

independent thinker?

A Absolutely.

Q Is he a man that you consider a captive of the Mark
Lanier law Firm, that is, he takes cases and does whatever the
Lanier law Ffirm tells them him to do?

A Do you mean is a juke box type of witness or he tells us
what he thinks?

Q He tells you what he thinks?

A He tells us what he thinks.

Q Does he ever disagree with you?
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A All the time.
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Q In this case he disagreed with you about what he was
willing to do in regard to the enforcement of the protective
order, is that correct?

A I"m not following your question.

Q You gave him a protective order, an endorcement of a
protective order. |1 assume you gave that endorcement to

everybody else?

A Correct.

Q Did anybody else make any changes in it besides Dr.
Egilman?

A No.

Q So you now know that he is a very important witness to

Mr. Lanier, that he is extremely strong-minded, that he will
tell you what he thinks and disagree with you whether you like
it or not. You get two documents from him. In both cases
there are changes and you don®t tell Mr. Lanier and you don"t
tell Lilly?

A Correct.

Q And at the time you got this --

A Hello.
Q I"m here. 1I"m reading. It takes me a little time
sometimes.

In paragraph 9 of your document you say on
December 13 you tell Dr. Egilman not to do anything, is that
correct?
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A Correct.
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Q And he says yes, Ricky, is that correct?

A Correct.

Q He does not say | have already done something, he just
says yes, Ricky?

A Correct.

Q Now, the -- do you remember what day of the week the 13th

was?
A I think it was a Wednesday.
Q You say on the 15th that you learned from Dr. Egilman®s
own narrative that he had given the documents as of
December 12th, is that right?
A No, not exactly.
Q Withdrawn.
In Dr. Egilman®s narrative that you read on
the 15th, he says | gave the documents to Mr. Gottstein on
the 12th, is that right?
Correct.
When did he prepare that narrative?
On the 15th, I think.
And he was asked to do so?

From what I understand, yes.

o > O r»r O T

He didn"t try to keep it a secret from you, he put it
down in the narrative, is that correct?
A Correct.
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Q Have you had occasion to -- did there come a time that
you became aware of certain documents that had been produced
by the FDA in regard to the testing of Zyprexa?

A You have to be more specific. Which documents are you

talking about? There are millions of documents.
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Q Did there come a time that you learned that Dr. Egilman
had somehow gotten possession or learned about certain
internal FDA documents?

A Yes.

Q And he was -- one of the things that you would expect him
to do as an expert witness was to make that kind of
investigation, is that correct?

A Correct.

Q Now, the fact of the matter is that when you filed the
Zyprexa lawsuit, that complaint was a public record, is that
correct?

A Correct.

Q And part of the theory of the case was at the time that
Zyprexa was marketed, it was marketed quote unquote off label,
for uses that were not prescribed, is that right?

A Correct.

Q And is it also fair to say that the complaint made the
allegation that when Lilly brought the drug to the FDA and to
the market, that they had internal information that showed
that there were certain dangers in regard to the drug?
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A Correct.

Q So way before, way before November of 2006 it was a
matter of public record, these two central allegations, is
that correct?

A The allegations, yes.

Q And the lawsuit was a matter of some public interest.
There were articles about 1t. There were newspaper stories.
There were other media that paid attention to it, is that
correct?

A Correct.
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Q So when --

MR. HAYES: Nothing further, judge.

THE COURT: Any other person?

MR. MILSTEIN: 1 just have a few questions.
CROSS-EXAMINATION
BY MR. MILSTEIN:
Q This is Alan Milstein.

How many documents approximately did Lilly produce
in your litigation?
A Millions, 1 think.
Q And what percentage of the millions of documents that
they produced to the plaintiffs®™ attorneys in the litigation
did they mark confidential?
A I think all of them.
Q So you had entered?
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A I didn®"t look at all of them so I"m not sure.
Q Let see if 1 have this right. The plaintiffs® attorneys
and Lilly"s attorneys enter into a confidentiality order
during the course of the litigation, is that right?

MR. FAHEY: Objection, foundation. He already said
that it was already entered into before his involvement.
Q At some point in time, Lilly"s attorneys and the

plaintiffs®" attorneys enter into a confidentiality order,

correct?
A Yes.
Q And that confidentiality order allows Lilly on its own to

designate any document that it sees fit as confidential,
correct?

MR. FAHEY: Objection. The Court order speaks for
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itself.
A I don"t remember.
Q Nevertheless, you have seen hundreds of thousands of

documents produced by Lilly in the litigation, correct?

A Have 1 seen personally? Not that many but 1°ve seen a
lot.
Q And virtually every document that you®ve seen produced by

Lilly in the litigation Lilly chose to mark as confidential,
correct?

MR. FAHEY: Objection, foundation.

THE COURT: If he knows. You may answer.
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A Most of what | saw were.
Q You did have occasion, did you not, to read the New York
Times articles about the Zyprexa -- about Zyprexa which

discussed the documents which Dr. Egilman had turned over to
Mr. Gottstein, correct?
A Yes.
Q And the information in the New York Times articles was
consistent with the facts that you developed, you and your
firm developed during the course of the litigation, correct?
MR. FAHEY: Objection, foundation.
THE COURT: I°I11 allow it.
A I"m sorry, I didn"t hear you, judge.
MR. MILSTEIN: He said you can answer the question.
A Yes.
Q It"s your belief, is it not, sir, that at least some of
your clients suffered harm because they or their physicians
did not have access to the information in the documents that
Dr. Egilman produced to Mr. Gottstein?

Do you want me to repeat that?
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A Yes, would you please.
Q It"s your belief, isn"t it, sir, that at least some of
your clients suffered harm because they did not have access to
the information in the documents produced by Dr. Egilman to
Mr. Gottstein?

MR. FAHEY: Objection, no testimony Mr. Meadow knows
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which documents have been produced by Mr. Gottstein.
Q 1*11 rephrase.

It"s your belief, sir, that some of your clients
suffered harm because either they or their physicians did not
have access to the information revealed in the New York Times
article?

A Possibly.

MR. MILSTEIN: That"s all 1 have.

THE COURT: Any other person wish to examine?

MR. McKAY: Yes, your Honor.

CROSS-EXAMINATION

BY MR. McKAY:

Q Mr. Meadow, my name is John McKay and 1 represent James
Gottstein.

First of all, have you ever spoken with Mr.

Gottstein?
A No.
Q And when you make representations concerning what

communications were had with --

A I can"t hear you.

Q Mr. Meadow, you"ve made certain representations in your
affidavit and in correspondence that has been cited before and

attached as an exhibit concerning communications with Dr.
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Egilman about this matter. You have not spoken with Mr.
Gottstein so you are not claiming that Mr. Gottstein made any
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representations about these documents to you?
A I never have spoken to written or communicated with Mr.
Gottstein. 1 don"t know him.
Q And so you have not -- to your knowledge, did you or

anyone else communicate to Mr. Gottstein that he should not
release these documents before the time that he had actually
released these documents?

A I have never spoken to Mr. Gottstein.

Q To your knowledge -- you®"re familiar with -- one more
question along those lines.

You have said that and In the correspondence it"s
been portrayed that your witness, Dr. Egilman, misrepresented
that he had not produced documents.

As | read your affidavit, you simply say that he --
you told him not to do anything after you talked to him and he
didn"t do -- he had already produced those documents, isn-t
that correct?

THE COURT: You are arguing with the witness.

A I don"t understand your question.

THE COURT: We have that iIn evidence. You are

arguing.

MR. McKAY: Thank you. It wasn"t my intention. |1
apologize.
Q Mr. Meadow, are you familiar with the confidentiality

order CMO-3? Are you?
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A Yes.
Q And you made some reference to this being before you got
in the case when you talked about some earlier documents.

How long have you been involved in this case?

A Since probably March or April of this year.

Q But you are familiar with the confidentiality order in
the case?

A Yes.

Q And this confidentiality order states that documents may

only be considered confidential if they are designated as such
in good-faith pursuant to the protective order, is that
correct?

A I don*t have anything in front of me and 1 haven"t read

it in a while.

Q You say you haven"t read it?
A I haven"t read it in a while.
Q IT you don"t know, we can either provide you with a copy

or read you the language.

A It sounds familiar. That is standard in a lot of these
orders.
Q It"s your understanding that to not be in violation of

the protective order, documents would not be marked
confidential except in good-faith, a good-faith representation
that these are legitimately confidential documents?

A I1*"m not following you. 1 think I"m following you but I
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don®"t know.
Q The protective order has certain requirements before a
document can be marked confidential, is that correct?

A Yes.
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Q So you can"t just willie-nilly mark things confidential?
There is an obligation to make a representation under the
protective order that these documents in fact qualify in good

faith for designation as a confidential document, isn"t that

correct?
A I assume so, yes.
Q Are you familiar with a settlement of a portion of the

Zyprexa litigation?

MR. FAHEY: Objection to form.

I*m not sure which --

THE COURT: You can answer it.

Did you hear the question?

THE WITNESS: 1 think so, judge.

I know Zyprexa 1 settled. Zyprexa 2 settled but
that was subject to a confidentiality order.
Q I think you said, and I*m sorry we"re having trouble
hearing, it"s a bit garbled in the courtroom, but did you just
say that Zyprexa 2 has settled but it"s subject to a
confidential order?
A with my client, yes.
Q That"s what 1 was asking.
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How recently did that occur?
A Do I have to answer these if | am subject to a
confidential order?
THE COURT: You do not.
Q And 1 apologize because I am not as familiar with the

litigation.
So the question 1 have and you can tell me if I™m
permitted to ask this given the confidentiality order, my

question is simply does whatever settlement that you have
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entered into on behalf of your client contain a provision that

says that the documents that are at issue here may not be

released?
A Judge --
Q Do you have -- are you able to speak into --

THE COURT: I don"t see the relevancy of this, so
111 cut it off.

Do you have anything else?

MR. McKAY: No.

My question is whether the settlement agreement that
has been entered into has a provision that requires documents
at issue here to be maintained as confidential because it goes
to the question of settlements that -- whether they have
agreed to keep documents secret as a result of the settlement.

THE COURT: I don"t see that it makes any
difference. They are not relying upon those original
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agreements, they are relying upon CMO-3.
MR. McKAY: Then I have no further questions.
THE COURT: Anybody else in the courtroom?
MR. HAYES: No.
MR. VON LOHMANN: No.
MR. MILSTEIN: No.
THE COURT: Anybody on the telephone?
(No verbal response.)
MR. FAHEY: 1 want to clarify one issue.
REDIRECT EXAMINATION
BY MR. FAHEY:
Q This is Sean Fahey again.

Mr. Meadow, there were two protective orders
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attached to your affidavit, one dated November 10, 2006 and
signed by Dr. Egilman on that date, the other signed by Dr.
Egilman four days later.

I"m going to read you paragraph 7 of your affidavit
which talks about that second affidavit and ask that you
respond to it when I am finished reading.

On November 14, 2004 -- 1 think that is actually
2006 -- November 14, 2006, Dr. Egilman executed another
protective order attached as Exhibit C. On this order Dr.
Egilman made one edit to the second paragraph of the form
protective order in which he represented that he would abide

by the protective order "unless this conflicts with any other
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sworn statements™. 1 inquired of Dr. Egilman as to why he
made this edit. Dr. Egilman explained that if he were to be
subpoenaed by the FDA or Congress, he wanted to insure that
the protective order would not preclude providing testimony
concerning Zyprexa. Since that explanation did not conflict
with my understanding of the purposes behind the protective
order, nor did it conflict with my understanding of the
protective order would not in any event have precluded such
testimony by Dr. Egilman, and because Dr. Egilman assured me
that he understood the protective order, 1 accepted this
protective order."

Is that true, Mr. Meadow?
A Yes.

MR. FAHEY: Thank you. No further questions.

MR. HAYES: I have two questions. Can 1 ask?

THE COURT: Yes.
RECROSS-EXAMINATION
BY MR. HAYES:
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Q Mr. Meadow, you are familiar with CMO-3?

A I couldn®"t hear anything.

Q Mr. Meadow, you are familiar with the order that the
Court signed referred to as CMO-3, is that correct?

A Yes.

Q Did that order have in it anywhere something that said
service iIn regard to being -- receiving a subpoena, that you
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had to notify you or your law firm or any of the plaintiffs”s
law firms on receipt of a subpoena?
A No.
Q It only said that you had to give reasonable notice to
Eli Lilly, is that correct?
A Correct.
Q Did it give an address or a law firm that this reasonable
notice had to be given to?
A I don*t think so.
MR. HAYES: Thank you.
Nothing further.
THE COURT: May 1 release the witness?
MR. HAYES: Yes.
MR. FAHEY: Yes.
MR. McKAY: Yes.
MR. VON LOHMANN: Yes.
THE COURT: Thank you, Mr. Meadow. You are
released.
(Witness excused.)
THE COURT: Any other witness for the petitioner?
MR. LEHNER: My understanding was Mr. David Oaks was

on the phone earlier and if he is on the phone, we"d like to
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call him as a witness.
THE COURT: Mr. Oaks, are you on the phone?
MR. OAKS: Yes, | am, your Honor.
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THE COURT: What are you going to ask him?

MR. LEHNER: He was one of the people who --

MR. OAKS: Who is speaking?

MR. LEHNER: My name is George Lehner, on behalf a
Eli Lilly.

We would like to question him about posting
information on various websites that made documents available
that are subject to the protective order and were received.

THE COURT: Before you examine him, are the
respondents going to put on any evidence at all?

MR. OAKS: Do you mean the 3 people that 1
represent?

THE COURT: You or any other respondent?

MR. CHABASINSKI: 1 have decided not to put on any
witness at this time after all.

THE COURT: Are you going to submit any documents?

MR. CHABASINSKI: Not at this time, I"m not planning
to, no, except I may submit some briefs indicating why I think
my client should not be subject to --

THE COURT: 1711 permit a briefing schedule.

Is anybody else in court going to submit any witness
or evidence?

MR. VON LOHMANN: No, your Honor.

MR. HAYES: No, your Honor.

MR. MILSTEIN: No, your Honor.

ALLAN R. SHERMAN, CSR, RPR Official Court Reporter
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THE COURT: So this is the last witness, correct?

MR. HAYES: Yes.

THE COURT: 1°Il1 allow you to finish tonight.

MR. CHABASINSKI: May 1 interject something here?

It seems there are two issues we"re dealing with
here and I suspect that Mr. Oaks®" testimony isn"t going to
address either one of them.

THE COURT: We"ll find out.

MR. CHABASINSKI: One is the alleged violation.

THE COURT: Excuse me. We"ll find out.

MR. CHABASINSKI: 1 don"t want to be making constant
objections which 1 am sure you will not appreciate.

THE COURT: No.

MR. CHABASINSKI: I1f I may be allowed to lay out my
position for a minute here, your Honor.

THE COURT: You may.

MR. CHABASINSKI: 1 think we"re either looking at
anything going to whether there was a violation of the
protective order and who violated it or we"re looking at
whether my clients aided and abetted that violation of the
protective order so that they would be subject to an
injunction.

Of course, we haven®t heard Mr. Oaks®" testimony yet
but I anticipate that it"s not going to go to either of those
issues and 1"m sure you don"t want me to make constant
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objections but 1 really have to in this case if that"s the way
the testimony is going to go.

THE COURT: I have no desire to inhibit you in any
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way in your lawyer-like activity. So if you find anything
objectionable, object and I1°11 rule.

Swear the witness, please.
DAVID OAKS, having been called as a

witness, First being duly sworn, was examined and
testified as follows:

THE CLERK: Give your name.

THE WITNESS: David William Oaks, 0O-A-K-S.

THE COURT: Try to be crisp.
DIRECT EXAMINATION
BY MR. LEHNER:
Q Mr. Oaks, my name is George Lehner and 1 represent Eli
Lilly.

Mr. Oaks, are you a director of an organization
known as MindFreedom?
A Yes, | am, MindFreedom International.
Q Would you briefly describe for the Court what MindFreedom
is and does?
A MindFreedom s a nonprofit 501(c)(3) that unites
thousands of folks and a hundred groups to work for human
rights of people In the mental health system.
Q Do you know and do you have a position in MindFreedom in
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connection to being the director?

A I am only the director and that is it.

Q By director, that means you run the operations of
MindFreedom, is that correct?

A I*"m the head of the staff here.

Q And as head of the staff of MindFreedom you served a copy
of the order that was issue on January 4th by the Honorable

Judge Weinstein, the order for a temporary mandatory
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injunction which names MindFreedom, is that correct?

A Yes, sir, and we immediately complied and put a
disclaimer on our website to that effect.

Q Prior to receiving that, had you engaged in any activity
in which you had attempted to disseminate or make available to
or inform people how to obtain access to the documents that
had been discussed here today?

MR. CHABASINSKI: This is where I"m going to object,
your Honor. | don"t see how that is relevant. MindFreedom
was not under any Court order and any activity of this sort
would be protected by the First Amendment and really doesn®t
speak to any violation of the protective order or any
violation of an injunction.

THE COURT: Overruled.

You may answer .

A Well, your Honor, there are about three different
questions. 1711 try to address them all.
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I need to make it absolutely clear that we have
never received a copy of these documents from Jim Gottstein.
We have not received a DVD. We have not disseminated that in
any way and we have not posted those materials on our website.
Never have we done that in any way, shape or form.

What we have done is do what we always do, which is
put out a human rights alert similar to a journalist though
obviously with an interest in advocacy for a cause.

So we research and put out human rights alerts about
material that is extremely important to our members and the
public. And so to that extent when we did discover that this

information was posted by others on the internet, we did
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report on that and some human rights alerts and got word out
to people but in no way, shape or form have we posted those
documents ourselves to the internet or disseminated them in
that way. We talked about them. We reported them, we used
our First Amendment rights and that"s what we have done.

Q You said you never received a copy from Mr. Gottstein.
Did you ever receive a copy of these documents in any format
electronic, DVD from any other party?

A Our office has never received the DVD. When the -- when
it was stated on the internet that anonymous parties had
posted these links as they have throughout, and my
understanding is they are still there, we did click and
downlload but 1 haven®t done absolutely anything with those
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documents in any way. But like apparently thousands of
people, we did click and download.
Q And you said you did discover but you didn®t say how
these documents were available for you to view, click and
download.

How did you discover that these documents were
available?
A We received anonymous alerts. We have never determined

the i1dentity of individuals who created these alerts, that
stated that there were links available for download. And
that"s how we found out about this and then we investigated
that, looked into it, tried to find out about the accuracy. |
did go on to the wicky, always publicly, never hiding my
identity In any way, never seeking to hide my identity.

I did go on to wicky about this subject and also an
E-mail list to ask questions to find out about accuracy. And

always all the information 1 received on the documents were
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anonymous alerts that we got out on this. 1 guess an
exception would be apparently an individual acting on his own
Eric Whalen apparently posted a link but that was not done by
us and 1 never clicked on that link and never downloaded it.
So all the information we got was from anonymous
posts and then we reported on them and we never transmitted
the documents in any way, shape or form.
Q Let me ask you a little bit about what you just described
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as the wicky and 1 believe you are talking about what has been
referred to as Zyprexa.pbwicky.com, is that what you are
referring to?

A Yes, that is a well publicized wicky which I understand
is represented here by Electronic Frontier Foundation.

Q Did you create the site Zyprexapbwicky.com?

A Absolutely not. We never created that cite or any
website ever, including the Zyprexakillsus, which Lilly
claimed in their Ffiling that that was our website. That is
absolutely untrue. We never set up that website. We never
set up the wicky. We don"t own it. We never have.

MR. FAHEY: Just for the record, just to clear up
any confusion, 1 don"t think we ever claimed that MindFreedom
set up wicky.

A People collaborating with Mr. Gottstein, Mr. Oaks and MFI
have another website on reserve, Zyprexakills.us, zero
evidence about that, utterly untrue, very unprofessional.

Q So do you know who set up the zyprexapbwicky.com?

A Absolutely not. These are anonymous -- anonymously
created links up on the web and we have reported on that and

we have gotten that information out but these are anonymous
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posts and we did not create them. We reported on it and 1
guess that"s why we"re named here, because we are the visible
group, but we have done everything aboveboard as a human
rights activist group. We did not create or post -- we did
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not create any website. We did not create any wicky.

Earlier in a filing by Eli Lilly, they said we
"transferred” documents on that wicky. That is utterly untrue
again with zero evidence, unprofessional. We never
transferred these documents anywhere, any way, shape or form.
Q Let me ask you one question, another question about the
wicky.

Do you know the identity of a person who has
identified I himself as Raphael raffi@phantomsynthetics.com?
A I do not have any evidence about who that identity is. 1
could speculate but 1 don"t want to be open to a deformation.
I don"t know basically.

Q Let me ask you this. If you were to speculate, what
would be the basis of the speculation?

THE COURT: No, I don"t want it.

Move to something else.

Q Have you communicated with this individual that | have
just identified?

THE COURT: Move to something else.

Q And as you said, you have not posted or made available

any information on Zyprexakills, is that correct, is that your

testimony?
A I couldn®t hear your question, sir.
Q Was your testimony that you have not posted anything or

made any information available on a website that is identified
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as Zyprexakills?

MR. CHABASINSKI: 1It"s a little bit vague. At what
time? Because that goes to the fact that MindFreedom was
under an injunction. Before the injunction or after the
injunction?

MR. LEHNER: At any time.

A I have not posted -- 1 believe there is some confusion.
I have not posted in any way the Zyprexakills.us. 1 have not
posted. | have openly posted to Zyprexa.pbwicky.com but I

have not posted the Zyprexakillsus.
Q And have you had occasion and through some of your
postings on any website to direct anybody who might be
interested to go to the website Zyprexakills?

MR. CHABASINSKI: Once again, 1 think that it"s very
important to indicate before or after the injunction.

MR. LEHNER: At any time.
A When we put out the alert, 1 put out any accurate
information I could about where the public could access these
files that we really considered extremely important.

My best recollection is that when 1 asked these
anonymous sources via their E-mail list and wicky, when I
asked them should 1 post this link Zyprexakills.us, | believe
they said that that was not an accurate link for this
information.

So to the best of my knowledge, I haven®t but 1
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might have. But when 1 wrote these alerts, we tried to list

those links that were available for people if they wanted to
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access these and apparently, yes, that is to the best of my
knowledge.

Q Mr. Oaks, let me refresh your recollection, and I am
looking at a document and I guess 1 better mark it for the
record so that it can be on the record here. And 171l ask
that the Court mark this as Petitioner™s 13.

MR. CHABASINSKI: Your Honor, 1°"m under a great
disadvantage because | don®t know what document he is marking
up-

Can it be read?

MR. LEHNER: 1"m going to identify it as soon as the
judge marks it.

If you have our findings of fact in front out of
you, it"s tab 32.

MR. CHABASINSKI: 1 don-"t.

MR. LEHNER: 1711 identify it in a minute.

THE COURT: Mark it in evidence but I don"t see any
point in gquestioning.

MR. LEHNER: 1°11 be very brief.

THE WITNESS: 1 think looking at my open notes here,
I think early on iIn the process on Christmas day | may have
posted that link as one of the several links and then took it
off because it didn"t seem accurate based on trying to put the
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links up there. But 1™"m not trying to hide anything. 1 tried
to post the links where people could obtain these documents
which 1 considered to be crucial for public health and in
public discussion about Eli Lilly --

MR. McKAY: Could we identify for other counsel what
this is.

MR. LEHNER: I1°11 identify it but I don"t think I
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need to ask any questions because | think Mr. Oaks answered
what | was going to ask, but 1 will identify this as an E-mail
that is from the individual 1 just previously identified
Rafael, and then 1| think the E-mail address is
Rafi@phantomsynthetics.com and it appears to be an E-mail
dated December 25th at 12:53. And within it there is a text
of an E-mail which David Oaks is quoted as having written and
I think that is the E-mail, Mr. Oaks, which you just
acknowledged that in fact you had posted some information on
this related to Zyprexakills, is that correct?

THE WITNESS: The source 1 interviewed on --

THE COURT: Excuse me. You have not been asked any
question. Don"t volunteer.

That is end of this situation.

Move to something else and bring it to a close,
please.

MR. LEHNER: I think with Mr. Oaks® last statement,
I have no further questions at this time.
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THE COURT: Anybody else have any questions?
MR. MILSTEIN: No.
MR. HAYES: No.
MR. VON LOHMANN: No.
MR. MILSTEIN: No.
THE COURT: You may cross-examine.
CROSS-EXAMINATION
BY MR. CHABASINSKI:
Q Mr. Oaks, all these links that you say you posted
information on the internet, were these all before MindFreedom

was enjoined from doing that?
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A The moment we were enjoined, 1 took off all possible
links for download and also even when | visited the
Zyprexakills -- the zyprexakillspbwiki, I was the one who
removed them. There even though obviously we don"t own that
website, as a public service I complied with the Court order.
Q I think that it"s probably best that you take the judge®s
advice and not offer —-

A I removed all possible links 1 could remove the moment I
was aware of the Court order.

Q Did Jim Gottstein ever send MindFreedom a copy of the
documents iIn question?

A Absolutely not.

Q When did you first become aware that Mr. Gottstein had
obtained these documents?
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A The New York Times Ffive days or seven days in a row,
whatever it was, that®"s when 1 found out about this myself.

Q Did you ever have any discussion with Mr. Gottstein
before, during or after he obtained these documents as to what
should be done with them?

A Absolutely not.

Q Did you ever have a discussion with Mr. Gottstein about
MindFreedom®s activities as to these documents?

A Absolutely not.

Q Did Mr. Gottstein indicate to you in any way that he was
-- before you heard about it in the New York Times, did you
have any clue from Mr. Gottstein that this was going to
happen?

A No, I received a couple of E-mails from him that just
referred to his website, didn"t say anything about this matter

but 1 didn"t even bother looking at his website so | didn"t
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even have a clue.

MR. CHABASINSKI: That"s all 1 have, your Honor.

MR. LEHNER: 1 have one followup question.

THE COURT: Let me hear it.
BY MR. LEHNER:
Q Mr. Oaks, could you tell me who Judy Chamberlain is?
A Judy Chamberlain is a long time psychiatric survivor
human rights activist who is on our board of directors as well
as | counted nine boards of directors that she is on.
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THE COURT: Thank you very much.

There is no reason why he shouldn"t be released?

MR. LEHNER: No.

THE COURT: You are released, sir.

Is there any other evidence?

MR. LEHNER: No.

THE COURT: Then the evidentiary hearing is closed.

Do you want time to brief this matter.

MR. MILSTEIN: 1 assume they are resting. 1°d like
to make a Rule 50 motion as to my client.

THE COURT: All right.

MR. MILSTEIN: This is Alan Milstein.

First, with respect to David Cohen, there is
absolutely no evidence that he aided and abetted Dr. Egilman
in allegedly violating the protective order. As to Vera
Sharav, there is no evidence that she aided and abetted Dr.
Egilman in violating the protective order. And as to the
Alliance For Human Research Protection, there is no evidence
that that organization aided and abetted Dr. Egilman in

violating the protective order.
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Therefore, this Court cannot enjoin them since they
did not assist, aid or In any way are they complicit in the
violation of the protective order.

In addition, we"ll rely on our brief with respect to
the other issues. 1 think the Court, the foundation of Eli
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Lilly®s motion for TRO and preliminary injunction is that
these documents are trade secrets and yet in all of the papers
they filed, all they do is say, without any kind of support,
that they are trade secrets. And the Court has had occasion
to look at the documents or at least has had occasion to read
the New York Times article. What is abundantly clear is that
they are not trade secrets. Lilly in no way fears
dissemination of these documents to their competitors, to
Merck or to Glaxo.

What Lilly wants to prevent is the public at large,
the consumers of its products, from seeing these documents and
learning the truth about the product that Lilly produces and
the way it markets it.

Documents like that are not confidential and should
not be marked confidential. You heard the testimony of the
plaintiffs®™ attorney who said to his knowledge, that virtually
every document produced by Lilly in this case is marked
confidential.

That is not the purpose of a confidentiality order
and it"s not what is set forth in CMO-3 and so these documents
which are now in the public record and are critically
important to save human lives, to prevent human suffering,
these documents need to be released from this protective order
and this Court should in no way assist Lilly in keeping them

from the public.
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And so for that reason we say that Lilly has
presented no evidence that would allow this Court to issue a
preliminary injunction.

THE COURT: As I understand your position, you are
not moving yourself or for any of your clients to be released
from CMO-3 for the reasons stated in CMO-3 that permit relief.

MR. MILSTEIN: We had filed a separate motion, your
Honor. What I have made here is a Rule 50 motion. In
addition, we have filed a separate motion as a third-party not
otherwise subject to CMO-3 to modify the protective order to
allow dissemination of these documents by the 3 clients that 1
represent because it is in the public interest to do so and
they should not be sanctioned by this Court to be kept secret
from the consumers of these products because that can only
cause more and more harm.

THE COURT: There are two problems.

One, what should be done with respect to the
injunction as it relates to your clients?

That"s what your Rule 50 motion is directed to,
correct?

MR. MILSTEIN: Correct. And with respect to that
question, it"s my position that my clients are not and should
not be subject to any preliminary injunction because there is
no evidence that they aided or abetted or in any way were
complicit in the violation of that protective order.
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THE COURT: I will rule on that. You may brief it
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if you wish. We"ll get a briefing schedule and 1°11 rule on
it In connection with the evidentiary hearing we have just
held.

Now, if In addition you want to proceed pursuant to
CMO-3 for the independent release of documents, you can do so,
but 1 don"t consider sufficiently formal your papers in the
present procedures to raise those issues in the clear cut way
that they should be raised.

So I"m not ruling on that but if you intend to
proceed along those lines as for example was done in the Agent
Orange case where the Court issued an order unsealing, then 1
suggest you do it in a formal way. [I"m not satisfied to
approach such an important motion by the informal papers I
have now.

MR. MILSTEIN: 1711 do that.

I think if the Court denies the preliminary
injunction as to my clients, then we can do what we want.

THE COURT: 1 don"t care what you do. [I™"m just
telling you what your position is.

Does anybody wish time to brief this is what 1™m
asking?

MR. LEHNER: Yes, your Honor.

THE COURT: How much time do you want?

1°d like to bring this to a head because as of
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yesterday 1 extended the preliminary injunction until I decide
it and I prefer not to extend either a temporary restraining
order or a preliminary iInjunction more than is absolutely
necessary, although both of those orders are appealable. 1
think 1t"s best if an appeal is taken by anybody, it should be

taken on a full record. So I would like to get the case
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decided on this record that we have now closed and 1 take it
Lilly is not putting in any further papers as evidence.

MR. LEHNER: Correct.

THE COURT: Nor is anybody else. So we have all the
evidence before us.

I want to know what the briefing schedule is so that
I can get out a memorandum, order, final judgment and either a
final injunction or no final injunction.

What do you want?

MR. LEHNER: We can brief this in two weeks,
your Honor. We have our motion ready but we can certainly
brief the issues and prepare the proposed findings of fact in
two weeks.

MR. CHABASINSKI: This is Ted Chabasinski. | think
two weeks would be adequate for the rather minimal showing |
have to make for my client.

THE COURT: January 31, all parties briefs.

MR. VON LOHMANN: 1 would just like to note on
behalf of John Doe for the reasons stated in our prior briefs,
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I believe any further extension of the temporary mandatory
injunction constitutes a prior restraint, and more to the
point, 1 can"t possibly see what could take two weeks based on
this evidence with respect to the non-parties.

Perhaps there can be a debate here about whether or
not Mr. Egilman -- Mr. Egilman obviously is subject to the CMO
if anything and with respect to Mr. Gottstein, there is
obviously evidence, but with respect to the non-parties, | can
dispose of the evidence on that matter in two days at most.

THE COURT: You don"t have a transcript for one
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thing.

MR. FAHEY: The substantial part of the record is
the Redwell which Mr. Gottstein provided today which even a
cursory review suggests that there is a lot of communications
among those parties.

THE COURT: 1 don"t want you to throw in a lot of
documents. 1 want you to give the parties explicit notice on
which documents you relied upon and 1 am not going to read a
big Redwell full of documents.

I want you to be precise on which documents and 1
also want you to tell me which of the documents that were
exposed are documents, one, that constitute trade secrets or
embarrassment or the other language under the rules and how
their release has harmed you.

So 1 want for you to be very specific. |1 don"t want
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to have a load of documents thrown at me.

MR. LEHNER: 1 was not suggesting that we would file
those as part of our pleadings but 1 think the evidence is in
those.

THE COURT: 1 know, but you have to give
everybody -- you better pick them out. And first of all, you
are going to give everybody a complete copy of what is in the
Redwell.

Secondly, you are going to as quickly as possible
tell them which of the specific documents in the Redwell you
are going to rely on and which of the documents released you
are going to specifically rely on, because 1 cannot, I
believe, deal with the case on the ground that 1 know that in
the millions of pages that we now have in our depository,

there are some documents that should not have been released.
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So you"ll have to be very specific.

MR. LEHNER: Your instructions are clear.

THE COURT: And as quickly as possible.

MR. HAYES: 1 am not going to contest on behalf of
Dr. Egilman whether he will be governed by the latest
injunction or he is not seeking to be relieved from the CMO-3.

Do 1 have to submit a brief at all?

THE COURT: How long have you been in practice now?
Have 1 ever directed you to do anything that you didn®"t want
to do?
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You are free to do anything you want to do.

MR. HAYES: Thank you, judge.

MR. MILSTEIN: 1 would ask that we rather than file
a brief simultaneously, that we see whatever they are going to
file and then respond to that.

MR. McKAY: 1 agree, your Honor.

THE COURT: |If they get their brief in January 31, a
week from that is February 7th.

Do you want until February 7th to submit your
briefs?

MR. MILSTEIN: Yes.

THE COURT: All respondents® briefs by February 7.

I don"t want argument unless 1 ask for it.

MR. VON LOHMANN: 1 want to place on record that my
client John Doe here does not consent to a further now I think
three week extension of the temporary mandatory injunction and
just to make a record in the event we want to seek --

THE COURT: I don"t know whether John Doe is under

any order. | don"t remember mentioning a John Doe.
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MR. VON LOHMANN: The John Doe that is subject here,
at least arguably subject --

THE COURT: Where is John Doe mentioned in the order
of mine?

MR. VON LOHMANN: In the January 4 order the Court"s
order specifically enjoins anyone from posting information to
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this wiki, anyone, and my client John Doe is a person who has
posted information to the wiki In the past and would like to
continue to do so.

The Court®s order barring anyone from posting
information there runs against my client directly.

THE COURT: 1 understand.

Well, 1 believe the orders of Judge Cogan and my
orders are appealable under the Federal Rules.

MR. VON LOHMANN: Thank you, your Honor.

THE COURT: So if Mr. John Doe or Ms. John Doe want
to appeal, you are free to do so. 1 am not at this stage
going to disturb the status quo.

MR. VON LOHMANN: Thank you, your Honor.

THE COURT: But I would like quickly to dispose of
the whole issue.

MS. GUSSACK: Your Honor is aware, | believe, that
the deposition of Dr. Egilman has been postponed as a result
of the need to obtain E-mails that have been deleted from his
control. We are hoping to conduct that deposition next week
so that we would have that in advance.

THE COURT: When is that deposition going to be
conducted?

MS. GUSSACK: 1 think next Monday or at a time

agreed on next week.
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MR. HAYES: 1 have told counsel for Lilly that
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unless they are willing to commit themselves that they are not
going to proceed to seek criminal contempt, that my client may
take the Fifth Amendment at such a deposition.

MS. GUSSACK: Counsel for Lilly has shared with Dr.
Egilman®s counsel the view that we are seeking to obtain a
factual record on which all sanctions that are appropriate can
be sought.

THE COURT: Are you going to proceed to seek
criminal contempt or civil contempt?

MS. GUSSACK: Your Honor, if the factual record
supports both civil and criminal sanctions, we will be
pursuing both.

THE COURT: Well, you are free to brief the point
and it is a very complex point, because all counsel know that
contempt is a quagmire in the federal courts as well as the
state courts; criminal, civil and all other kinds of
categories.

You don®"t have to do very much reading to determine
how difficult the procedures are.

Now, with respect to the question of whether your
client wishes to be deposed, he is going to be deposed or not
be deposed. 1 don"t want a conditional order. You are aware,
of course, that in a civil litigation, the fact that he pleads
this privilege may be used against him.

MR. HAYES: I am, your Honor.
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THE COURT: In connection with at least credibility,
correct?

MR. HAYES: That"s correct, judge.

THE COURT: So you have to decide what you want to
do but 1 can™t help you at this stage.

MR. HAYES: I understand, judge.

Fine.

THE COURT: Now, I suggest that the magistrate
judge, if it"s possible, rather than Mr. Woodin, preside at
the deposition unless you want to proceed without anybody
presiding.

MR. HAYES: It doesn®t matter to me, judge.

THE COURT: See if you can work it out without a
presiding officer, but if you need one, | think the magistrate
judge rather than Mr. Woodin should be in the position because
Mr. Woodin is a rather neutral assistant to all sides in
discovery matters and 1 don"t want him involved in reducing in
any way his independent respected stature as a
non-participant.

But it is a difficult and perplexing series of
problems which had occurred to me with respect to your client.
MR. HAYES: Yes, 1 understand, your Honor.

THE COURT: And the deposition.

MR. HAYES: I don"t think 1™"m really asking a
question but as it stands, they want to depose him to
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determine whether or not they are going to bring a contempt
motion. If he takes the Fifth Amendment now --

THE COURT: 1 think the deposition should be
restricted to only the issues we have dealt with now, but of

course they are interrelated with a possible contempt motion.
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MR. HAYES: Since we are not going to contest the
continuance not to disseminate, in other words, we are going
to say we are not going to disseminate it, we have given back
documents, we won"t give them to anybody else, we won"t talk
about them.

MS. GUSSACK: If I might remind the Court that our
order to show cause initially was sought to take the
deposition of Dr. Egilman and his documents to create the
factual record that would support the seeking of sanctions for
his willful violation of the protective order.

THE COURT: I really must say that we had a fairly
full revelation of what he did and said. 1 don"t know what is
going to be added.

MS. GUSSACK: We hope to review the transcript from
today and yesterday®"s hearing and determining what additional
information needs to be sought. It may be a shorter
deposition but the documents he has produced and continues to
produce will provide additional questioning as well.

THE COURT: 1I1"m not going to tell you how to conduct
the litigation. You are a very skilled attorney, but I have
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again some reading and research, obviously, looking forward to
this hearing and possible subsequent hearings and 1 do find
them very perplexing for the reasons that Mr. Hayes has partly
alluded to.

So | suggest if that"s what you want to do, set it
down for deposition and the proposed deponent will have to
decide what he wants to do.

MR. HAYES: Thank you, your Honor.

MR. VON LOHMANN: Your Honor, will that be the close
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of evidence with respect to this issue?

THE COURT: 1711 allow the deposition as well as any
documents taken from the Redwell to be submitted to supplement
the record we made today and yesterday.

MR. VON LOHMANN: And that will be it?

THE COURT: That will be the end.

MR. HAYES: This is a deposition with regard to this
proceeding solely?

THE COURT: Yes, but the difficulty, you understand,
is that what is at issue today might well bear on contempt.

MR. HAYES: 1 understand.

THE COURT: Not so much contempt of this Court"s
order because there doesn"t seem to be strong evidence of
contempt of this Court®"s orders but of the original CMO-3.
That is the contempt that is involved.

Yes.
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MR. McKAY: 1 know we want to leave.

THE COURT: 1™m perfectly willing. 1 have nothing
to do.

MR. McKAY: I would like to clarify one or two
things in the same vein and you directed Lilly a week or 10
days ago to specify their intentions with respect to pursuing
contempt sanctions and I would like at this point to know what
that is.

There were some preliminary indication last Friday
night but I think that it"s fair to ask at this point.

THE COURT: 1 think you should let counsel know as
soon as possible and preferably Mr. Hayes because his client
hasn™t testified.

I think Mr. McKay"s client has testified fairly
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fully and openly.

MR. HAYES: To make it simple, my client is going to
take the Fifth Amendment -- if they are going to say possibly
they are going to proceed with criminal contempt, my client is
going to take the Fifth Amendment.

THE COURT: I don"t see any point in bringing him
forward and wasting a lot of time. | would think a letter to
that effect will have the equivalence of his taking the Fifth
for purposes of evidence.

MR. HAYES: Yes.

THE COURT: Do you concede that?
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MR. HAYES: 1 do.

THE COURT: That will save us a lot of time if that
is the position.

When are you going to inform Mr. Hayes?

MS. GUSSACK: Your Honor, 1 believe the evidence
that we heard yesterday and today provide a basis for seeking
sanctions against Mr. Gottstein as well as against Dr.
Egilman.

THE COURT: He wants to know if you are going to
proceed with criminal contempt.

Actually, of course, the concept of criminal and
civil contempt is so vague and overlapping that it doesn"t
make any sense from a conceptual point of view with respect to
the issue you are raising. | think anybody who has been in
this field knows that but nevertheless, he said that if you
don"t commit yourself not to proceed with a criminal contempt
sanction, his client will plead the Fifth Amendment.

So if you don"t want to give him that assurance,
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tell him that immediately, as soon as you can. He will give
you a letter and then that simplifies matters.

MR. McKAY: 1I*m still asking can they say at this
time whether they are not going to pursue criminal contempt
against Mr. Gottstein.

THE COURT: They are not in a position to tell you
that because he is theoretically in the same position as Mr.
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Hayes® client.

MR. McKAY: The remaining question is 1 would ask
that your Honor rule that there is no further relief
appropriate with respect to the order to show cause both for
the reasons that | stated in the brief, and In any event
because he is fully, as you know, provided the substantial
relief that was sought in that order and there is no reason to
pursue that matter further.

THE COURT: 1711 consider that. 1It"s an argument
and 111 certainly consider that.

MR. McKAY: The reason | ask your Honor if there
were to be anything further, we don"t understand how there
could be we"re here and obviously if it"s something -- |
understand.

THE COURT: He is under an inhibition as 1
understand the matter not to further disseminate what is in
his possession with respect to these documents and he has
agreed to and the status quo is going to be held until I make
a decision.

MR. McKAY: Yes, your Honor. The only relief, and 1
apologize if 1 was confusing, the only relief I"m talking
about i1s in the order to show cause, not the initial temporary

mandatory injunction, but the order to show cause as far as
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producing himself and documents, he has done that.
THE COURT: He has done that.
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MR. GOTTSTEIN: May 1 consult with my attorney,
your Honor?

THE COURT: Before we break, yes.

MR. CHABASINSKI: Your Honor, 1 don"t know what is
going on.

THE COURT: We"re waiting for a final submission by
Mr. McKay .

MR. CHABASINSKI: Thank you.

MR. McKAY: Thank you, your Honor.

The concern that we have, and 1 think your Honor
would recognize it, is that you had left open for Lilly the
option outside of this hearing that was to take care of this
to go through the documents and see if there is something else
they want to submit. We can respond with a brief after they
have. Mr. Gottstein is concerned that things may be
characterized in a way that would ordinarily he would have a
chance to testify about that.

Can we assume that perhaps without the need for
anything more than an affidavit, he can at least respond?

THE COURT: Yes, he can respond by affidavit to the
characterization of any document.

And you or any other party can submit other
documents from that Redwell that Lilly doesn-t.

MR. VON LOHMANN: On that point, do we have a date
when Lilly has to identify those documents? Because if
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Mr. Egilman®s deposition doesn®t occur, it would be nice to
have a date.

THE COURT: Try to do it in the next few business
days. And do it on a rolling basis so that as you find them,
you give them.

MR. MILSTEIN: So they are going to send us the
documents?

THE COURT: They are going to send you the whole
Redwell because you may find something you want to use. And
then they are going to specify which documents they are going
to rely on specifically, and if you want to do that, you~"ll
send them those documents and indicate that you want to rely
on them.

Does everybody understand where we are?

MR. CHABASINSKI: Yes.

MR. HAYES: Yes.

MR. VON LOHMANN: Yes.

MR. McKAY: Yes.

THE COURT: 1It"s a pleasure to have such
distinguished counsel before me.

Have a nice evening.

(Matter concluded.)
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EDWARD W. HAYES, P.C.

ATTORNEYS-AT-LAW

RAE DOWNES KOSHETZ
Of Counsel
e-maik: rkoshetz@5 1 5law.com

January 23, 2007

VIA FACSIMILE 215-981-4307
Nina M. Gussack, Esq.

Pepper Hamiiton LLP

3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799

Re: Dr. David Egilman

Dear Ms. Gussack:

AR LN Lunnay AP REL 1 Fwens 2t mawean

515 Madison Avenue, 30" Floor
New York, New York 10022
TEL: (212) 644-0303
FAX:(212) 644-4818

e-mail: ehayes@515Liaw.com

I represent Dr. David Egilman. If deposed in regard to the Zyprexa case, he will refuse to

testify under the protection of the Fifth Amendment.

Thank you,

Sincerely,
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PsychRights”

Law Project for
Psychiatric Rights, inc.

December 17, 2006
Special Master Peter H. Woodin Draft
JAMS
280 Park Avenue, 28th floor vig e~-mail

New York, NY 10017

Re: Your December 15, 2006, Order in MDIL. 1596
Dear Mr. Woodin:

On December 16, 2006, I e-mailed you requesting certain information regarding
the Order you signed December 15, 2006, under your "authority as Special Discovery
Master” in MDL 1596 "to oversee the implementation of the orders of the United States
District Court for the Eastern District of New York relating to discovery, including Case
Mangement Order No. 3 ("CMO-3")" and indicated I would try to respond more fully this
weekend. You have not responded to my request, but even without it, some things can be
said. By doing so, I am not agreeing that the MDL 1596 court has jurisdiction over me or
the documents that came into my possession in what I believe is full compliance with
CMO-3." I am not entering an appearance, or otherwise participating in In re: Zyprexa
Products Liability litigation, MDL No. 1596, United States District Court, Eastern
District of New York (MDL 1596) in any manner whatsoever.” Instead, I am using this
mechanism to inform you of events which was not conveyed to you by Lilly and the PSC
that demonstrate that the materials were produced in full conformance with CMO-3.

You might thereafter decide sua sponte to vacate the Order.

Background

The Law Project for Psychiatric Rights (PsychRights) is a tax-exempt, public
interest Jaw firm whose mission is to mount a strategic litigation campaign against forced
(court ordered) psychiatric drugging and electroshock around the country. The massive
amounts of forced drugging in this country, amounting to probably at least a million
cases a year,’ is resulting in decreased, rather than increased, public safety; causing an
almost unimaginable amount of physical harm, including death; turning many patients
into drooling zombies; and preventing at least half the people who currently become

1 did not have a copy of CMO-3 until 1 received the fax from Mr. Fahey on the afiernoon of Friday,
December 15, 2006, a copy of which is enclosed.

1 am not signing this lest that somehow be deemed sufficient to confer jurisdiction and to emphasize this
1 am merely providing you, as a courtesy, with a drafi effect.

? See, e.g., Mary L. Durham, "Civil Commitment of the Mentally 1ll: Research, Policy and Practice,” in
Bruce D). Sales and Saleem A. Shah, eds., Menzal Health and Law Research, Policy and Services
{Durham, N.C.: Carolina Academic Press, 1996), pp. 17-40 (p.17}. This is a citation for involuntary
commitment as | understand it, but presumably most, if not all are subject to forced drugging and there is
also a large number of people now under outpatient forced drugging court orders.

406 G Street, Suite 206, Anchorage, Alaska 99501 ~ {907) 274-76856 Phone ~ {907) 274-9493 Fax
hitp:/fpsychrights.org
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diagnosed with "serious and persistent mental iliness" (f/k/a "chronic mental illness™)
from recovering’ and going on to the full, rich lives they could otherwise enjoy.’

In large part, this state of affairs has been created by the lies told by the
manufacturers of psychiatric drugs, particularly the neuroleptics, of which Zyprexa
(olanzapine), the subject of MDL 1596, is perhaps the biggest seller.® 1 do know people
who find these dmgs, even Zyprexa, helpful; I think these individuals should certainly be
allowed to use them, but they should be told the truth in order to make an informed
decision. My impression is that Eli Lilly's lies about Zyprexa form the basis of the
plaintiffs’ claims in MDL 1596, but that is not PsychRights' focus. PsychRights' focus is
helping people avoid being forcibly drugged pursuant to court orders, where the courts
have been, in my view, duped by Eli Lilly and other pharmaceutical company
prevarications.

In addition to the compilations of published studies, PsychRights' website has
been the first to publish some material on psychiatric medication, and as well has
produced some original analysis. For example, | believe PsychRights was the first to post
the February 18, 2004, Dr. Andrew Mosholder’s Report on Suicidality in Pediatric
Clinical Trials with Paroxetine (Paxil) and other antidepressant drugs that the Food and
Drug Administration (FDA) ordered Dr. Mosholder to suppress..” Another example is
the Allen Jones "Whistleblower Report” on the fraud involved in the Texas Medication
Algorithm Project (TMAP),* which has been downloaded from the PsychRights website
approximately 50,000 times,” and which just this week played what would appear to be a
pivotal role in the Texas Attorney General’s decision to join a lawsuit against Johnson
and Johnson, and five related companies, for allegedly misrepresenting the safety and
effectiveness of an anti-psychotic drug, and unduly influencing at least one state official
to make that drug a standard treatment in public mental health programs.'

* See, the assembled full {not just the abstracts) published peer-reviewed studies available on the Internet
at hitp://psychrights.org/Researchy/Digest/NL Ps/neuroleptics. htm and
hitp://psychrighis.org/Research/Digest/NL Ps/nevroleptics. tm.

* See, the assembled proof of the effectiveness of non-drug therapies, and selective use of drug therapies,
available at hitp://psychrights.org/Research/Digest/E fTective/effective him.

* The New York Times today reports that Zyprexa's sales were $4.2 billion last year.

’ The original file that was uploaded is at

http:/psvchrights org/Research/Dicest/ AntiDepressanis/Mosholder/MosholderReportwo24.pdf. Under
intense pressue and presumably because the report had already been leaked, the FDA subsequently
allowed release of the report and this befler copy is now on PsychRights' website at
http-//psychrights.org/Research/Digest/AntiDepressanis/Mosholder/MosholderReport.pdf.

¥ hiip//psychrights.org/Drugs/AllenlonesTMAP)anuary20. pdf

¥ See, hp:/fpsvchrights org/stats/.

'® See, "State’s mental facilities duped into using drug: Abbott alleges lawsuit claims state official pushed
drug, was rewarded with money,"” Austin Statesman, December 16, 2006, accessed on the Internet
December 17, 2006, at bitp://www .statesman.convsearch/content/news/stories/local/12/16/1 6drugs. htmi.
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With respect to Zyprexa, for example, Ellen Liversidge, whose son had been killed
by the drug,'' provided PsychRights with the FDA's response to her Freedom of
Information Act (" FOIA") request regarding adverse events reported from all of the so-
called "atypical” neuroleptics, of which Zyprexa is one.” Since March, 2003,
PsychRights has also posted documents which the author of Mad in America, Robert
Whitaker, received from the FDA under a FOIA4 request regarding Zyprexa’s approval,
as well as Grace E. Jackson, M.D.'s affidavit regarding, among other things, the clinical
trials contained in these FOI4 documents. These documents belie Eli Lilly's public, or at
least proxy, claims.” As will be described below, these documents, which may not
appear anywhere ¢lse on the Internet, are what caused Dr. Egilman to contact me. Before
discussing those events, however, some more background is in order.

Just last summer, in Myers v. Alaska Psychiatric Institute, 138 P.3d 238 (Alaska
2006), in PsychRights' first case, the Alaska Supreme Court invalidated Alaska's foreed
psychiatric drugging procedures as unconstitutional for not requiring the court to find
such drugging to be in the person's best interests, and that there are no less restrictive
alternatives. The last paragraph of the Myers decision thus holds:

We conclude that the Alaska Constitution's guarantees of liberty and
privacy require an independent judicial determination of an incompetent
mental patient's best interests before the superior court may authorize a
facility like API 1o treat the patient with psychotropic drugs. Because the
superior court did not determine Myers's best interest before authorizing
psychotropic medications, we VACATE its involuntary treatment order.
Although no further proceedings are needed here because Myers's case is
now technically moot, we hold that in future non-emergency cases a court
may not permit a treatment facility to administer psychotropic drugs unless
the court makes findings that comply with all applicable statutory
requirements and, in addition, expressly finds by clear and convincing
evidence that the proposed treatment is in the patient's best interests and
that no less intrusive alternative is available.

At 138 P.3d, 252, the Alaska Supreme Court gave the following guidance:

¥ More specifically, her son died of profound byperglycemia afier taking Zyprexa for two years and
gaining 100 pounds without any warning from the label or prescribing doctor.

1 psychRights has posted these flat text files at

hitp://psychrighis.org/Research/Dipest/NLPs/FDAFOIAs/, was then able to get to have these parsed into a
pretty clean 35 megabyte database that is available at
htto://osvchrights.org/Research/Digest/NLPs/FDAFOIAs/FDAAtvpicalNLPAdverseEventReportingSvste
m(AERS).mdb, and has been trying to get someone to analyze this data ever since.

B See, http://psychrights.org/States/Alaska/CaseOne/30-Day/ExhC-FDAenOlanzapineSave.pdf and
hitp://osyehriphts.orp/States/Alaska/CaseOne/30-Dayv/ExhibitD-Olanzapine. htm, respectively.
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Evaluating whether a proposed course of psychotropic medication is
in the best interests of a patient will inevitably be a fact-specific endeavor.
At a minimum, we think that courts should consider :

-]

{B) information about the proposed medication, its purpose, the
method of its administration, the recommended ranges of dosages, possible
side effects and benefits, ways to treat side effects, and risks of other
conditions, such as tardive dyskinesia,

[emphasis added].

In reaching its conclusion, the Alaska Supreme Court discussed the rights
involved, as follows:

When a law places substantial burdens on the exercise of a fundamental
right, we require the state to "articulate a compelling [state] interest” and to
demonstrate "the absence of a less restrictive means to advance [that]
interest.”

* % ¥

In the past we have recognized that Alaska's constitutional rights of privacy
and liberty encompass the prerogative to control aspects of one's personal
appearance, privacy in the home, and reproductive rights. We have noted
that "few things [are] more personal than one's own body,” and we have
held that Alaska's constitutional right to privacy "clearly... shields the
ingestion of food, beverages or other substances.”

* k%
Because psychotropic medication can have profound and lasting negative
effects on a patient's mind and body, we now similarly hold that Alaska's

statutory provisions permitting nonconsensual treatment with psychotropic
medications implicate fundamental liberty and privacy interests

ffootnotes and citations omiited].

Clearly, the documents in guestion here are highly relevant to the constitutionally-
required court inquiry before it can make an informed decision about whether to order
forced psychiatric drugging, which might very well include Zyprexa.

Production of the Subpoena'd Documents

Out of the blue, on or about November 29, 2006, Dr. Egilman called me to ask if
had FOI4 documents pertaining to Zyprexa. He identified himself as one of plaintiffs’
retained experts in Zyprexa damages litigation. 1 directed him to the location of the FOIA
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information available on PsychRights' website, and also mentioned to him the Adverse
Events database. During the course of the conversation, I learned that he had access to
secret Eli Lilly documents pertaining to Zyprexa. [ told him that I wanted access to those
documents, and would undertake a case from which to subpoena them. Dr. Egilman told
me he was subject to a protective order to provide notification of such a subpoena. 1
informed him that I understood, and indicated that, typically, forced drugging hearings
occur very quickly and that they are often scheduled for hearing the same day they are
filed, but that I always ask for a short continuance to prepare.”

Since I knew at the time that I would be away from Alaska from December 22,
2006, until January 15, 2007, I proceeded to try to acquire a suitable case in earnest.” In
spite of the impediments to doing so interposed by the Alaska Psychiatric Institute, I was
able to acquire a suitable case in the evening of December 5, 2006. This case, however,
was not within an AS 47.30.839 court ordered forced drugging proceeding, but involved
a guardianship wherein the public guardian, the Alaska Office of Public Advocacy
(OPA), was granted full guardianship powers under AS 13.26.090 through .155,
including the power to "approve administration of psychotropic medications,” meaning
the right to agree to the forced drugging of its ward, who was now PsychRights' client.

The next morning 1 filed papers to, among other things terminate the guardianship
and remove the guardian's right to consent to forced drugging, the court issued four
deposition subpoenas at my request, including one to Dr. Egilman setting his telephonic
deposition for December 20, 2006, a copy of which is attached. It is my belief that Dr.
Egilman promptly notified Eli Lilly of this subpoena, a belief which is supported by a
December 14, 2006, letter from Eli Lilly's Alaska counsel, Brewster Jamieson, a copy of
which is enclosed.” Over the weekend, in reviewing the paperwork, 1 realized that the
subpoena's requirement for Dr. Egilman to "bring with” him the subpoena'd materials
didn't make any sense for a telephonic deposition, so on Monday, December 11, 2006,
the court issued an amended subpoena, a copy of which is enclosed, that required Dr.
Egilman to deliver the subpoena'd materials to me prior to the deposition. This amended
subpoena, a copy of which is enclosed, was served on Dr. Egilman by e-mail which
states, in its entirety:

Dear Dr. Egilman,

I have (hopefully) attached an amended subpoena. I assume that you
will also accept service of this amended subpoena in this manner. If not
please notify me immediately.

In reviewing the original subpoena I realized it did not take into
account that this was a telephonic deposition. Therefore the amended one

" See, AS 47.30.839(c).

'* These efforts are chronicled at hiip:/psychrights.ore/States/Alaska/Case XX him.

'8 1t is noted that this letter recites a copy of Dr. Egilman'’s letter transmitting the subpoena, which was not
included in either the fax or hard copy of the letter received by PsychRights.
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orders [you] to deliver the material to me prior to the date and time set for
the deposition, rather than bring it with you.

In order for the deposition to go smoothly and as efficiently as
possible by allowing me to review them ahead of time, please deliver the
subpoena'd materials to me as soon as you can.

[emphasis added]. Iregistered the Internet domain ZyprexaDocuments.Net that same
day, December 11, 2006, in order to set up a secure method, via "file transfer protocol,”
for Dr. Egilman to deliver the subpeona’d documents to me. I then so informed Dr.
Egilman.

Subpoena'd materials began being uploaded on December 12, 2006, but ceased
after I e-mailed Dr. Egilman a copy of the after-hours Jamieson letter of December 14,
2006, which I received on December 15, 2006, and which is enclosed.”

Analysis
Section 14 of the CMO provides:

14. Subpoena by other Courts or Agencies

If another court or an administrative agency subpoenas or otherwise
orders production of Confidential Discovery Materials which a person has
obtained under the terms of this Order, the person to whom the subpoena or
other process is directed shall promptly notify the designating party in
writing of all of the following: (1) the discovery materials that are requested
for production in the subpoena; (2) the date on which compliance with the
subpoena is requested; (3) the location at which compliance with the
subpoena is requested; (4) the identity of the party serving the subpoena;
and (5) the case name, jurisdiction and index, docket, complaint, charge,
civil action or other identification number or other designation identifying
the litigation, administrative proceeding or other proceeding in which the
subpoena or other process has been issued. In no event shall confidential
documents be produced prior to the receipt of written notice by the
designating party and a reasonable opportunity to object. Furthermore, the
person receiving the subpoena or other process shall cooperate with the
producing party in any proceeding related thereto.

Alaska Civil Rule 45(d), as is typical, provides in pertinent part:

The person to whom the subpoena is directed may, within 10 days
after the service thereof or on or before the time specified in the subpoena

V7§ e-mailed this letier to Dr. Egilman because the fax cover sheet did not indicate it had been faxed 1o
him.
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for compliance if such time is less than 10 days after service, serve upon
the attorney designated in the subpoena written objection to inspection or
copying of any or all of the designated materials. If objection is made, the
party serving the subpoena shall not be entitled to inspect and copy the
material except pursuant to an order of the court from which the subpoena
was issued. The party serving the subpoena may, if objection has been
made, move upon notice to the deponent for an order at any time before or
during the taking of the deposition.

Thus, CMO-3 recognizes, as it must, that MDL 1596 has no authority to enjoin
enforcement of a subpoena in another proceeding, and gives the party seeking protection
a mechanism to do so in the forum from which such subpoena(s) might issue.”™ I fully
expected Eli Lilly to follow the specified procedure, instructing Dr. Egilman to invoke
Civil Rule 45(d). I expected, we would then be making our respective arguments to the
court here as to why the documents should or should not be produced. In my view, the
proper disposition of the question would be in favor of my client’s right to inform the
court of the extreme harm caused by Zyprexa, which Eli Lilly has successfully hidden for
so long, while making its billions off the pill.

However, since Eli Lilly sat on its rights under CMO-3 and Civil Rule 45(d)(1), it
has lost them. The documents came into my possession free of any restrictions in full
compliance with CMO-3 and Civil Rule 45(d)(1). Apparently, recognizing this, various
Lilly Lawyers have sent me all kinds of threatening letters, copies of which are attached,
and gotten you to issue the order, which I, respectfully, do not believe is within your
authority or within the jurisdiction of the MDL. 1596 court.

Normally, if one disputes the validity of an order, one is still required to comply
until such time as the validity has been determined. There are usually opportunities for
appeal, stay, etc., and where special masters are appointed, as in CMO-3, the judge in the
case often determines disputed issues rather than the master. Since I have yet to see the
order of reference to you, I don't know the specifics of your appointment. However, 1
don't believe it really matters in this case, because it is my understanding that the rule that
one must comply with an order until relieved of it, only applies if the court has
jurisdiction. The MDL 1596 court does not have such jurisdiction and I therefore do not
believe I am bound. This matter is properly within the jurisdiction of the Alaska Superior
Court from which the subpoena was issued with Eli Lilly having filed a motion to quash
and return of the documents.

Perhaps in light of this, you will sua sponte vacate the order, which, it is
respectfully suggested will eliminate confusion over the proper posture of this matter.

® This is confirmed by the December 15, 2006, letter from Richard Meadow of the Lanier Law Firm to
Lilly, in which he states that he informed Lilly that this is what they needed to do when he talked to them
on December 13, 2006. This is further confirmed by an e-mail from Eli Lilly's local counsel, on Sunday,
December 17, 2006, after 4:00 p.m., in which Eli Lilly served me, via e-mail, with a motion it had filed
the previcus Friday to quash the subpoena, a copy of which motion is enclosed.
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THE COURT: Mr. McKay, are you admitted in this
district?

MR. McKAY: Your Honor, I have a pro hac vice
application. 1 have the certificate with me and the check
but.

THE COURT: Mr. John McKay is admitted for the
purposes of this case. We"re very pleased to have such a
distinguished attorney join us here.

MR. McKAY: Thank you, your Honor.

THE COURT: Any other applications for admission.

MR. MILSTEIN: Alan Milstein.

THE COURT: You are admitted where?

MR. MILSTEIN: New Jersey, Pennsylvania, Southern
District of New York.

THE COURT: And you are applying for admission for
purposes of this case?

MR. MILSTEIN: Correct, your Honor.

THE COURT: You are admitted. We"re very pleased to
have you.

MR. VON LOHMANN: Fred Von Lohmann of the Electronic

Frontier Foundation.

Your Honor was very kind enough to sign my
application last week.

THE COURT: Very pleased to have you. You are
admitted where?

MR. VON LOHMANN: Northern District of California,
Southern District of California, Ninth Circuit.

THE COURT: Has everybody who wishes a notice of
appearance done so?

THE CLERK: Civil cause for order to show cause In
Re Zyprexa Products Liability Litigation.

Do we have any counsel on telephone for
the 2:00 Zyprexa order to show cause?

MR. OAKS: I"m not counsel. This is David Oaks.
Our counsel is Ted Chabasinski.

THE COURT: Restate your name, sSir.

MR. OAKS: My name is David Oaks, O A K S. I™m
director of MindFreedom International.

THE CLERK: Anyone else?

THE COURT: What is your attorney®s name, sir?

MR. OAKS: Ted Chabasinski.

THE COURT: Spell it, please.

MR. OAKS: C-H-A-B-A-S-A-N -- I-N-S-K-1, I hope 1
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got i1t right.
Do you want to read that one back.

MR. CHABASINSKI: 1"m on the line now. Who is
asking for this information?

THE COURT: The Court.

MR. CHABASINSKI: My name is spelled
C-H-A-B-A-S-1-N-S-K-1.

THE COURT: Are you admitted in this district?

MR. CHABASINSKI: 1"ve been appearing in this matter
for several hearings now.

THE COURT: Where are you admitted?

MR. CHABASINSKI: 1I"m admitted to practice in all
courts in California including the federal courts but my
participation has not been questioned up to now.

THE COURT: You are admitted for the purposes of
this case. We"re pleased to have you.

MR. CHABASINSKI: Is this Judge Weinstein speaking?

THE COURT: It 1is.

When any of you speak, would you please give your
name and the people who are present here will do the same so
that you"ll know who is speaking and 111 try to do the same
because we have a reporter.

Whose application is this?

MR. FAHEY: Your Honor, it"s our application for an
order to show cause with respect to Mr. Gottstein"s deposition
and connected document production.

THE COURT: Is Mr. Gottstein present?

MR. GOTTSTEIN: Yes, your Honor.

MR. McKAY: Your Honor, I am Mr. Gottsteiln®s
attorney.

THE COURT: Yes, I know, but he is present
physically?

MR. McKAY: Yes.

THE COURT: We"re going to take evidence as needed
on this matter.

Now, since he has come down to New York, 1 suggest
that it might be useful to either have him give his deposition
today and tomorrow morning or skip the deposition and have him
testify and we"ll take his testimony as part of the deposition
and direct testimony so that he is saved the inconvenience of
either having to come down twice or having to also give a
deposition in Alaska.

MR. McKAY: May I speak to that, your Honor?

THE COURT: Yes.

MR. McKAY: I realize that everybody has been
leaving you with 1 don"t know if it"s a lot of paper.

THE COURT: Give you name.

MR. McKAY: This is John McKay speaking, attorney
for Jim Gottstein.

Your Honor, may I ask if you have had a chance to
review the response to the order to show cause by Mr.
Gottstein?

THE COURT: I have read everything that has come
into the courthouse.

MR. McKAY: Thank you. Then | appreciate
your Honor"s suggestion concerning the deposition and perhaps
no need to do that and 1 guess what 1 was going to suggest is
that 1 believe our position is that by the end of the hearing
today on the injunction, which was the principal purpose for
this, that 1t may appear that there is no reason to go further
and that we can take up at that point whether there iIs any
need to go any further with the proceedings.



THE COURT: As I understood your papers, you are
proposing to put Mr. Gottstein on the witness stand.

MR. McKAY: If need be, your Honor. 1 think their
burden is to establish that there was a violation that there
was an Injunction that is appropriate. If we need to, we
will.

THE COURT: He is here, they can call him.

Since the burden is on Lilly, is there anything
you"d like to say before you proceed with your case?

MR. FAHEY: Your Honor, our request for the order to
show cause was for his deposition but it was also for
documents and the reason why we wanted the documents was
because up to this point the Court and the parties involved
are only in possession of documents that Mr. Gottstein has
chosen to provide the Court and the parties.

We believe that there are a number of communications
which he has disclosed in his writings which he has not
produced which would shed additional light on the issues
relating to his aiding and abetting Dr. Eagleman®s breach of
case management order number 3.

While we believe the documentary evidence we
submitted prior to this hearing and which we could elicit
today would clearly demonstrate that Mr. Gottstein aided and
abetted Dr. Eagleman, we do not want to or we"d like to
reserve the right to have additional documents to further show
the full nature of Mr. Gottsteiln"s contempt.

THE COURT: You do have a considerable number of
documents already. 1 suggest that you may want to just call
him as a witness and ask him about the other documents and if
there is a critical document, | suppose we can have it faxed
down or provide for it, but 1°d rather proceed quickly with
this matter.

MR. McKAY: John McKay.

I understand there is speculation that there
possibly is something that might help their case but 1 can
tell you I know of nothing and so I think we can proceed as
you suggested and if there appears there is something that is
necessary, we can deal with that.

THE COURT: Then we"ll proceed with the hearing.
This is an evidentiary hearing. Lilly will proceed. It has

the burden of proof.

MR. LEHNER: Thank you, your Honor.

This is George Lehner for Pepper Hamilton on behalf
of the defendant Eli Lilly and we are proceed to proceed.

The issue that is before the Court and that I will
address and which Mr. McKay suggested should be the Ffirst
issue we need to consider iIs whether or not the temporary
mandatory injunction that was entered first on December 29 by
Judge Cogan then extended and modified by this Court on
January 4th should be made permanent.

I believe the factual record for the continued basis
for the temporary injunction has been developed already
through a series of hearings before first Special Master
Woodin, Magistrate Mann and ultimately Judge Cogan. We have
for these proceedings submitted a proposed finding of fact
which outlines in detail the necessary factual predicate for
making this injunction permanent. Much of the material
findings of fact are documents and letters that have been
previously submitted to the Court. |In addition, there is an
affidavit from the law firm, from the Lineer law firm which
initially retained Dr. Eagleman. And it is important to note
1 think in the outset that the application for the injunction
that has been made and that is before you today is made on
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behalf of both Lilly and the plaintiffs®™ steering committee
both of whom are party to the protective order that has been

violated in this case and both of them recognize the
fundamental interests at stake when what happened here,
private parties affirmatively choose to subvert and order of
this Court and to decide to take the law into their own hands
to advance their own private agenda.

Let me review briefly the facts that have been
developed to date. Then we would call Mr. Gottstein to
testify.

As the Court knows, and as | just noted, Dr.
Eagleman was retained by the Lineer law firm --

THE COURT: I have read all the papers. You now
have the burden of proof. |If you are going to introduce
documents, you"ll have to do it in the regular course. |If you

are going to call witnesses, you are going to have to do it.

I don"t really need at this point, having read all
of the submissions, an opening statement.

MR. LEHNER: Then 1 think we would be prepared to
call Mr. Gottstein to the stand and have them testify as to
his involvement with Mr. Eagleman and his own involvement in
disseminating the documents that were subject to the
protective order.

So at this time we would call Mr. Gottstein to the
stand, please.

And if I might, 1 would turn the microphone over to
my colleague, Mr. Fahey, who will conduct the examination.

THE COURT: Would you take the stand.
THE WITNESS: May 1 can take notes, your Honor?
THE COURT: You may, however any notes you take will
be subject to inspection by the attorneys.
THE WITNESS: Thank you, your Honor.
THE COURT: Would you swear the witness.
THE CLERK: Would state your name for the record.
THE WITNESS: James V -- Jim Gottstein,
G-O-T-T-S-T-E-I1-N.
JAMES V. GOTTSTEIN, having been called as a
witness, first being duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. FAHEY:
Q Good afternoon, Mr. Gottstein.
My name is Sean Fahey.
You®"re an attorney, correct?
That*s correct.
And you graduated from Harvard Law School?
Yes.
You are licensed from the State of Alaska?
Yes.
You"ve been practicing as an attorney in Alaska for over
0 years, correct?
Correct.

As an attorney you are also an officer of the Court,
orrect?

Absolutely.

And as an attorney and officer of the Court, you have an
bligation to be truthful to the Court, correct?

Absolutely.

That is true when you use the Court®s subpoena power,
ght?

Absolutely.

You would agree that the privilege to use the Court"s
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subpoena power sets attorneys apart from most other

professions?
A The subpoena power is very powerful and 1 understand it.
Q And as an attorney, you have an obligation when using the

subpoena power in terms of those privileges that our
profession provides, correct.

A Yes.

Q With that privilege comes responsibility, correct?

A Yes.

Q It would be wrong as an attorney or officer of the Court

to misuse the Court"s subpoena power?

A Yes.

Q It would be wrong as an attorney and officer of the Court
to abuse the Court®"s subpoena power, correct?

A Yes.

Q As an attorney and officer of the Court, you also have an

obligation to be truthful when you speak to the Court during
hearings like this, correct?

A Yes.

Q And during the hearing that you testified with Magistrate
Judge Mann, correct?

A well, 1 was truthful, your Honor. 1 don®t think I was
actually testifying.

Q You spoke to Magistrate Judge Mann and you put out your
position?

A Yes.

Q You had an obligation to be truthful when you spoke to
the Court, correct?

A Yes, and 1 was.

Q You were present on the hearing with Judge Cogan on
December 18 as well, correct?

A Yes.

Q And you heard the words that your attorneys said,
correct?

A Well, 1 think it was very hard to hear him at times so 1
heard what 1 did hear.
Q Understood, but you -- at the end of the conference you
actually spoke up and spoke to the Court, correct?
A I don"t recall that, actually.
Q Do you remember when Judge Cogan asked you whether or not
you submitted the December 17 letter to Special Master Woodin?
A I remember it was in either one or both of those
hearings, yes.
Q When you spoke up in that hearing, you had an obligation
to tell the Court the truth there as well?
A Yes.
Q Going back to the conference with Magistrate Judge Mann,
you were on that call on December 18, correct?
A Yes.
Q And you spoke to Magistrate Judge Mann, you answered her
questions?

Yes.

And you answered them truthfully, yes?

Yes.

And you posted the transcript for that telephone
onference on your website, didn"t you?

Yes.

Then you participated as we just talked about in another
onference with Judge Cogan, correct?

Yes.

And your attorney was on that?

Yes.

And there was a transcript prepared from that conference,
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correct?
A Yes.

Q And you posted that to your website as well, didn"t you?
A Yes.

Q Now, you heard the things that your attorney was saying
during the call subject to your ability to be able to hear
them, right?

A Yes.

Q And you didn"t hear your attorney say anything that you
knew to be untruthful, did you?

A No, I don"t recall anything. |1 was called onto the phone
right then and I said well, | better try and get an attorney
and we put him on hold and 1 called Mr. McKay right then and
it was demanded that we get right back on the phone and we
did. So that was how that came about.

Q Now as an attorney and officer of the Court, you also
have an obligation to be truthful when you submit things in
writing to the Court, don"t you?

A Yes. And | seem to be hesitating.

Q Yes, you did.

A And the reason for that is you know I styled my response
to the special master a draft for a number of reasons. 1I™m

not really quibbling over that but it was prepared very
hurriedly | notice one footnote just ends.

Q I didn"t hear you.

A One footnote wasn®"t finished when I went back and read
it. 1°m not saying anything in there was not truthful but

that is a draft.

Q It"s a draft, it"s final, it"s truthful, right?

A Yes.

Q And you wrote that letter to the special master on
December 17, correct?

A I believe that is true.

Q Then you posted that letter to your website?

A Yes, as it"s been my practice in most of these cases that
1"ve been doing in this overall effort.

Q You do have a history of seeking documents in other
cases, don"t you, seeking to put them on your website?

A Well, we put a lot of documents on our website so they

are not necessarily from proceedings. It"s laid out, a
certain amount of that is laid out in the draft response.

Q In your draft response you talk about the history of your
desire to go out and find documents from litigation from other
sources and then make them widely available on your website,
correct?

A Correct.

Q And when you sent your letter to Special Master Woodin on
December 17, you attached a number of documents, correct?

A Correct.

Q 1 of them was a subpoena that you had issued in the case?
A Yes.

Q And the second was an amended subpoena that you had

issued In the case?

A Yes.

Q And the case that we"re talking about is a case in
Alaska, correct?

A Correct.

Excuse me, may 1 have some water, please?

THE COURT: OF course. We"ll get you some
immediately.

Now before we go any further, while everybody is
taking refreshments, is Dr. Eagleman in the courtroom?



MR. REINERT: 1I"m his counselor. My name is
Alexander Reilnert. Mr. Hayes is also present.

THE COURT: His counsel is present?

MR. REINERT: Yes, although we both did not expect
to be required at this hearing and both have to leave at
approximately 3:30.

THE COURT: 1 would suggest that counsel for Dr.
Eagleman come forward and sit at the table since your client
may be affected by what is going on and you may want to
object. You do have the power to object and you may want to
cross-examine. And if you wish the proceedings terminated
because you can®"t be here or for some other reason, please
speak up.

MR. REINERT: We will say that we haven®t received
any notice to this point of any initiation of any contempt

proceedings by EIli Lilly.
THE COURT: This is not a contempt proceeding. This
is a proceeding with respect to a mandatory injunction.
Do you understand that?
MR. REINERT: Yes, we do.
THE COURT: Would you gave your name.
MR. HAYES: Edward Hayes, 515 Madison Avenue.
THE COURT: I know you are admitted to this Court.
MR. HAYES: This is the first time 1"ve been down
here in a while.
MR. McKAY: Let the record show my client is not
recalcitrant In case there are any consequences.
MR. HAYES: It"s a joke.
THE COURT: Let"s get back to the examination.
MR. FAHEY: 1I"m going to hand back -- actually,
your Honor, if I can hand the witness a document.
THE COURT: Of course.
Marked what?
We=I11 call you petitioner.
MR. FAHEY: This is Petitioner 1.
(So marked.)
Have you seen this document before, sir?
Yes.
Could you tell the Court what it is?
This is what | referred to earlier as the draft response.

This is a letter —- 1™m sorry.
That 1 sent to Special Master Woodin on December 17 that
you referred to earlier. It appears to be it.

MR. FAHEY: 1 would move Petitioner 1 in evidence,
your Honor.

THE COURT: Admitted.

(So marked.)
Q Could you turn to page 4 of the letter, please.

This was the letter that you wrote to Special Master
Woodin after you had been ordered to return the documents that
you had received from Dr. Eagleman, correct?

>0 OO

A Correct.

Q This is the letter where you attempt to describe how you
came into possession of the document, correct?

A Yes.

Q Could you please read into the record starting with out
of the blue on the bottom of page 4.

A For how long?

Q Why don®"t you read the whole section about how you came

into the possession of the documents all the way down to
"analysis'™ on page 6.

A "Out of the blue on or about November 29, 2006, Dr.
Eagleman called me to ask if I had FOIA documents pertaining
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to Zyprexa. He identified himself as one of the plaintiffs”
retained experts in Zyprexa damages litigation. | directed

him to the location of the FOIA information available on Psych
Rights website and also mentioned to him the adverse events
database. During the course of the conversation 1 learned
that he had access to secret Eli Lilly documents pertaining to
Zyprexa. 1 told him that 1 wanted to access those documents
and would undertake a case from which to subpoena them. Dr.
Eagleman told me he was subject to a protective order to
provide notification of such a subpoena. 1 informed him that
I understood and indicated that typically forced drugging
hearings occur very quickly and they are often scheduled for
hearing the same day they are filed but that I always ask for
a short continuance to prepare.

Should 1 read the footnote there?

Footnote 14 see AS47.30.839E.

Q For the court reporter®s benefit, 1 don"t think you have
to read the footnotes for the rest of the paragraphs.
A I would prefer to.

"Since 1 knew at the time that I would be away from
Alaska from December 22, 2006 until January 15, 2007, |
preceded to try to acquire a suitable case in earnest and in
footnote 15, these efforts are chronicled at and then an URL
to that, a URL, which stands for uniform resource locator.

In spite of the impediments to doing so interposed
by the Alaska Psychiatric Institute 1 was able to acquire a
suitable case in the evening of December 5, 2006. This case

however was not within an AS4730839 Court ordered forced
drugging proceeding but involved the guardianship wherein the
public guardian, the Alaska Office of Public Advocacy, OPA or
OPA was granted full guardianship powers under AS 13.26.090
through .155, including the power to quote approve
administration of psychotropic medications, meaning the right
to agree to the forced drugging of its ward who is now Psych
Rights®™ client. The next morning 1 filed papers to, among
other things, terminate the guardianship and remove the
guardian®s rights to consent to forced drugging. The Court
issued four deposition subpoenas at my request.

IT 1 may, it"s the clerk®"s office that does that,
the clerk"s office -- including one to Dr. Eagleman setting
his telephonic deposition for December 20, 2006, a copy of
which is attached. It is my belief that Dr. Eagleman promptly
notified Eli Lilly of the subpoena, a belief which is
supported by a December 14, 2006 letter from Eli Lilly"s
Alaska counsel, Brewster Jamison, a copy of which is enclosed,
footnote 16. It is noted that this letter recites a copy of
Dr. Eagleman®s letter transmitting the subpoena which was not
included in either the fax or a hard copy of the letter
received by Psych Rights. Over the weekend, in reviewing of
paperwork, | realized that the subpoena®s requirement for Dr.
Eagleman to "bring with” him the subpoenaed materials didn"t
make any sense for a telephonic deposition. So on Monday

December 11th, 2006, the Court issued an amended subpoena, a
copy of which is enclosed, that required Dr. Eagleman to
deliver the subpoenaed materials to me prior to the
deposition. This amended subpoena, a copy of which is
enclosed, was served on Dr. Eagleman by E-mail which states in
its entirety: Dear Dr. Eagleman, 1 have (hopefully) attached
an amended subpoena. 1 assume that you will also accept
service of this amended subpoena in this manner. If not,
please notify me immediately. In reviewing the original
subpoena, 1 realized it did not take into account that this



was a telephonic deposition, therefore the amended order --
then i1t actually doesn®"t say you but 1 put it in here -- you
to deliver the material to me prior to the date and time set

for the deposition rather than bring it with you. In order
for the deposition to go smoothly and as efficiently as
possible by allowing me to review them ahead of time -- then

italicized, please deliver the subpoenaed materials to me as
soon as you can, emphasis added. |1 registered the internet
domain name or domain zyprexadocuments.net that same day
December 11, 2006 in order to set up a secure method via "file
transfer protocol™ for Dr. Eagleman to deliver the subpoenaed
documents to me. | then so informed Dr. Eagleman. Subpoenaed
materials began being uploaded on December 12, 2006 but ceased
after 1 E-mailed Dr. Eagleman a copy of the afterhours Jamison
letter of December 14, 2006 which 1 received on December 15,

2006 and which is enclosed. Footnote 17, I E-mailed this
letter to Dr. Eagleman because the fax cover sheet did not
indicate it had been faxed to him.

Q Okay -

And 1 just want to review some of the things -- and
those are the words that you wrote to Special Master Woodin to
describe how you came into possession of the Zyprexa
documents, correct?

A Correct.

Q On page 4 of your letter you told Special Master Woodin
that Dr. Eagleman called you in your words out of the blue on
November 29, correct?

A I think 1 said on or about or something like that. Going
back to my records, it looks like it was November 28th.

And those are records that you have in your possession?
Yes.

That you haven®t submitted at this point?

No.

What type of evidence are you suggesting confirms that
here was a communication on November 287

I have an E-mail from him.

What does the E-mail say?

That E-mail at my recollection is simply his contact
nformation, nothing else.

He just sent you an E-mail with his contact information?

Yes, after he had called me on the telephone.

So help me understand the phone call. He calls you out
of the blue and is looking for some documents that you have
posted on your website. How does he tell you that he has
access to secret documents?

A He says that he is a plaintiffs® expert in this
litigation.

Or O=mI>OITmOI>O0I>O0

Q And why was he telling you that in your view?

A Well, 1 mean I can kind of give my sense of that. Maybe
I have a pretty good sense of that. But anyway, basically he
-- he wanted -- he was interested in getting these documents
out as well. That was my sense of it.

Q So your sense was that Dr. Eagleman called you so that

you could help or he could help -- you could help him make the
documents public. That"s what you just said, right?

A I"m trying to think exactly. One of the things is that 1
had my interests and he had his interests. So | don"t know
that | was really trying to help him at that point.

Q You both had an interest in publicizing the documents,
correct?
A Yes, | have my iInterest. | really hesitate to speak for

Dr. Eagleman.
Q But your understanding based on your conversation with
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Dr. Eagleman was that he called you so that you could assist
him in disseminating the documents that were subject to a

protective order, right?

MR. HAYES: I object. It calls for a state of mind
of Dr. Eagleman.
MR. McKAY: | also object because it -- it states

facts that aren”"t in the record. That"s not what he said.
It"s predicated on a --

THE COURT: Excuse me. 1711 deal first with the
Eagleman objection.

What i1s your objection?

MR. HAYES: My objection is that it calls for his
analysis of Eagleman®s state of mind.

THE COURT: That is overruled. The state of mind of
the witness is what is iIn issue at the moment and his belief
as to what Eagleman wanted to do is admissible.

MR. HAYES: Yes, your Honor. Thank you.

THE COURT: Your objection, sir?

MR. McKAY: My objection is framing the question, he
misstated what Mr. Gottstein®s testimony was --

THE COURT: Sustained.

Reframe your question.

Q Mr. Gottstein, your understanding based on the
conversation with Dr. Eagleman, your state of mind at the time
was that you understood that the -- that Dr. Eagleman was
calling you so that you would assist him in disseminating
documents that were subject to a protective order, right?

A I think that is probably correct. 1 was pretty focused
on my objectives not his objectives but it"s hard for me to
say that is not accurate.

Q And your sense was -- we know that you wanted to get the
documents made public, you"ve already said that, right?

A Correct.

Q And your sense was that Dr. Eagleman shared your desire
to make them public, correct?

A Well, what 1 said is that -- it"s my understanding that

he also had that objective, and so did he share mine? 1 don"t
know but I think that was his objective.
Q And you are familiar with protective orders generally,

sir, aren"t you?
A Somewhat. Actually, | haven®t litigated that much in my
career.

Q But you understand what a protective order means in
litigation, right?

A Yes.

Q And you understand that a protective order is designed to

allow parties to share information to facilitate information,
correct?

A Yes. Well, 1"m not sure that 1 think that is the reason
for a protective order. 1 think the reason is to protect
information that is produced.

Q Fine.

In litigation though, right?
A Yes.
Q And you are aware that -- and Dr. Eagleman as you
testified told you that there were certain restrictions that
he was operating under with respect to the Zyprexa documents,
correct?
A Yes, and 1 told him he had to comply with those.
Q And you never asked for a copy of the protective order,
did you?
A Actually I did ask for it.



Q When?

A Probably the first telephone call. It was pretty early
on in the telephone conversations.

Q On November 28th?

A I don"t remember the exact day.

Q Was there a conversation before the 28th?

A No, but it might have been in subsequent phone calls.

Q But subsequent to Dr. Eagleman sharing the documents with
you, you asked for the protective order, correct?

A Yes.

Q And you didn"t get it, right?

A He said 1 didn"t want it and I didn"t push it.

Q Why did he say you didn®"t want it?

A Again, we"re calling for his state of mind. My kind of
sense of it was that if I didn"t have it, then I wouldn®t be

charged with the knowledge of it but.

Q And you wouldn®"t be here in a proceeding like this?
A No, I don"t think that is correct because he did read the
relevant portions to me and I felt —- first off, 1 felt and do

feel that we followed the procedure set out in the protective
order; and second of all, 1 feel that it was Dr. Eagleman®s
obligation to comply.

Now, subsequent to all of this coming out, 1 realize
that 1 probably should have been more insistent on getting the
protective order but 1 felt pretty confident that all 1 needed
to do was comply with my part of the process.

Q So essentially what you didn®"t know couldn®t hurt you,
right?
A I really hesitate to answer that. 1 guess maybe that was

his sense of it. Mine was I wasn"t really concerned about
that because 1 felt | had -- he read part of it to me.

Q What parts did he read to you?

A He read -- is it paragraph 147

Q The part relating to dissemination of information?

A The one relating to when someone subpoenaed and he read
or told me about one about that notice was defined as three
days for one purpose and a longer period for another purpose.
But what 1 was -- anyway, 1°m sorry.

Q So he read to you paragraph 14 of the protective order
which is actually in your letter, isn"t it?

A Yes.
Q You recite paragraph 14 in your letter?
A Yes.

Q One of the things that paragraph 14 requires is to
provide the producing party, in this case Eli Lilly, and

Section 3 under paragraph 14 is the location -- 1"m sorry,
number 2 is the date on which compliance with the subpoena is
requested?

A Yes, and actually 1 don®t know if I misheard or what and

I recall thinking of it as required rather than requested but
from my perspective, that doesn®t really make any difference.
Q And you"ve said before that the protective order didn"t
make much difference to you at all, it was not a concern of
yours?

MR. McKAY: Objection. That misstates the
testimony.

A That®s not what 1 said.

THE COURT: Reframe it.
Q Sure.

You understood there was a protective order
governing the production or dissemination of the documents
issued by this Court, correct?

A I"m sorry, could you repeat.



24 Q Sure.

25 You understood when you spoke to Dr. Eagleman that
0030

this Court had issued an order, a protective order relating to
the dissemination of the documents produced in this
litigation, correct?

A Yes.

Q And you further understood that the procedures in place
under that protective order required the producing party, in
this case it would be Dr. Eagleman who wanted to share the
documents with you, that he had to give notice to Lilly if
they were Lilly"s documents prior to production, correct?

10 A Yes.

11 Q And one of the things that was important for Dr. Eagleman
12 to share with Lilly was the date on which the production would
13 be made, correct?

14 A Well, 1 think it says requested.

15 Q Requested by you, correct?

16 A Yes.

17 Q Right.

OCoO~NOOAWNE

18 And then the production date that Dr. Eagleman
19 shared with Lilly was December 20, correct?

20 A I believe that"s correct.

21 Q And he never shared and you know he never shared the

22 amended subpoena that you and he concocted to prepare an
23 earlier production?

24 MR. McKAY: Objection to the question.
25 Argumentative.
0031

1 THE COURT: Yes, reframe.

2 Q Let me back up. 1711 rephrase.

3 On December 6 you sent a subpoena to Dr. Eagleman?
4 A Yes.

5 Q It was an Alaska State Court subpoena?

6 A Yes.

7 Q You didn"t serve it on Dr. Eagleman properly, you sent an
8 E-mail to him?

9 A I actually did have it served.
10 Q By who?
11 A A process server. We arranged to have a Massachusetts
12 process server serve it.
13 Q That s the December 6 subpoena, the first one?
14 A Yes.
15 Q Why don"t you turn to the page on -- the attachment to
16 your letter where the original subpoena is attached.
17 A Yes.
18 Q Now, before we get to the content of that subpoena, one

19 of the things that -- you and Dr. Eagleman had a problem on

20 November 29, didn®t you, you didn"t have a case that you could
21  use the subpoena the documents, right?

22 A Did you say November 28, 1 guess it would be.

23 Q November 28. But on November 28 when you knew that you
24  wanted the Zyprexa documents so that you could publicize them,
25 you had a problem because you didn"t have a case that you

1 could issue a subpoena from that would allow you to subpoena
2 the documents?

3 A I don"t know if I would characterize it as a problem but
4 it was necessary to have an appropriate case iIn order to do

5 that.

6 Q Right, because you can"t just send out subpoenas without
7 a case, right?

8 A Correct.

9 Q And you are supposed to use a subpoena for the purposes

10 of the case, right?



A You know, actually, 1 researched this before I did it
because 1 wasn"t really concerned about the protective order
because -- for reasons why 1 said and probably that will come
out that | considered that Dr. Eagleman®s responsibility. |1
advised him to comply with it and in fact to maybe foreshorten
it, 1 told him repeatedly that he should give Eli Lilly the
amended subpoena. But what 1 was concerned --

Q Let"s just stop there.

A Can | answer your guestion?
THE COURT: Finish your answer.
A But I was concerned about this issue of whether it would

be proper to issue a subpoena in a case that had dual
purposes, one In the case, and the other for this
dissemination. And 1 satisfied myself through that research
that it was proper.

Q There is no evidence that DB was ever taking Zyprexa?
A There is no evidence, you mean in the record here?
Q You haven~t offered any evidence that DB was taking

Zyprexa on December 6 when you issued the subpoena or at any
time since December 6, is that correct?
A That"s correct.
Q And so you found a case to issue a subpoena calling for
Zyprexa documents and there is no evidence that the person
involved In that case ever was taking Zyprexa, correct?
A Well, again, it hasn"t been produced in this proceeding
yet. 1°m not sure that he has never been. At this time I™m
not sure that he has ever been. He certainly was potentially
subject to it and Eli Lilly"s apparently illegal marketing
activity was certainly relevant to the question of whether of
not he should be ordered to take this drug against his will.
Q I understand what you are saying but 1 just want to make
it clear that you have no evidence to present to the Court
today that at any point from December 5th through today, you
have no evidence to provide to the Court that DB was taking
Zyprexa at any time during that period, correct?
A Correct.
Q And so you issued a subpoena, you found a case with
someone who has no evidence of taking Zyprexa and you issued a
subpoena to Dr. Eagleman on December 6.

Dr. Eagleman told you he had Zyprexa documents,

right?

A Yes.

Q He didn®t tell you he was an expert in any other cases
and had any other documents, correct?

A Yes.

Q Can you read the requested -- why don"t you read the
attachment to your December 6 subpoena.

A Attachment to subpoena duces tecum (production of
documents) David Eagleman, MD, MPH; one, your curriculum
vitae; two, subject to any applicable restrictions, subject to
any applicable restrictions, all expert reports prepared by
you within the last five years pertaining to psychiatric
medications; subject to any applicable restrictions, all
documents you have in your possession or have access to,
including those in electronic format and have read, reviewed
or considered pertaining to the testing, marketing, efficacy,
effectiveness risks and harms of commonly prescribed
psychiatric drugs in the United States, including but not
limited to Haldol, Thorazine, Mellaril, Clozaril, Risperdal,
Zyprexa, Seriquil, Abiliphi, Giadon, lithium, Depakote,
Prozac, Paxil, Zoloft and Wellbutrin.

Q How many medications besides Zyprexa did you just read
out? 1 lost track.
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14.
So you, 14 and then Zyprexa is the 15th?

Zyprexa is in the middle.

Are you including Zyprexa in the 14 or not?

I think you said other, so | don"t think 1 counted it.
So you sent a subpoena to Dr. Eagleman asking for the
Zyprexa documents you knew he had plus 14 other, asking for 14
other drugs that you knew he didn®t have, correct?

A Yes -- well, excuse me | guess | didn"t know that he
didn"t have. Although -- 1 mean I didn*"t know that for a
fact. It was Zyprexa that we had talked about for sure.

Q With respect to your interest to make these documents
public, we know you never got a copy of the protective order,
correct?

A until later.

Q Did you ever ask Dr. Eagleman whether there was a way to,
within the court procedure to seek to dedesignate documents
that you wanted to publicize?

A I don"t really recall that 1 did.

Q Did Dr. Eagleman ever tell you that there was a way that
the documents could be -- apply to the Court and ask for the
documents to be made public?

A No, I don"t believe that he did.

OrOoO>r OX

Q Instead as you"ve said, you decided that you would
subpoena them, correct?
A Yes.

Dr. Eagleman understood that once they were subpoenaed,

that you were going to disseminate them to the individuals
that you later certified as having disseminated them to?
A Yes, | think I already said that.

Did he share with you anybody that he would like to have
them disseminated with?
A Yes.
Q One was Alex Berenson from the New York Times?
A Yes. Yes.

Who else did Dr. Eagleman ask you to send the documents
to after he had given them to you?

A For sure Steve Cha.
Q He is with the Senate Finance Committee?
A He was with at the time the House Committee On Government
Reform minority office which is now the majority office.
Q Who else?
A Amelia Desanto. Yes.
Q Who is Amelio Desanto?
A She 1 think is the chief iInvestigator for Senator
Waxman®s committee and that may be the finance committee. 1I™"m
not sure what committee it is.
Q Who else?
A I spelled her name wrong. Snigdha Prakash.
My counsel probably knows how to spell it.
MR. McKAY: 1 believe it"s S-N-1-G-D-H-A,

P-R-A-K-A-S-H.

Q And Ms. Prakash is with NPR?

A Yes, National Public Radio. 1 believe that is true,
that"s what he indicated.

Q Did he give you these names on a phone or in an E-mail or
how did he communicate the names to you?

A I think he E-mailed Ms. Prakash®"s address to me. 1
remember that. Steve Cha called me and he E-mailed Amelia
Desanto and copied me with that.

Q So he gave you some E-mails and then he copied you on
other E-mails to other people to provide you with the



information by which you could use to send these documents,
correct?

A Yes.

Q Did he identify anybody else?

A You know, 1 don"t recall at this time. If I went through
the list, that might jog my memory.

Q And these names were given to you before you were even

produced documents, correct, you started sending the documents
out the day you got them, right?

A Alex Berenson, yes. 1 don"t think any of these others
were before 1 got them.
Q So before you got the documents you already knew that

when you got them you needed to send them to Alex Berenson at
the New York Times?
A I don"t know that 1 would say needed to but.

Q Dr. Eagleman had requested that you send them to Alex
Berenson?
Yes.
Who did you decide to disseminate them to?
There is Peter Bregan.
Who is Dr. Peter Bregan?
He is a well-known psychiatrist, expert on psychiatric
drugs and psychiatric treatment, an author of many drugs -- |
mean many books and scholarly articles and a critic of current
psychiatric practices, just basically.
Q All psychiatric practices, not just Zyprexa?
A No, I wouldn®t say all psychiatric practices.

He is not in favor of medicating patients with diagnosis
of psychiatric disease?
A I think that is generally true. 1 don"t know that he
would say it"s quite so categorically. For example, | think
he like another big critic who passed away a couple of years
ago and testified in the Meyers case feels like especially the
benzodiazepines might be helpful short-term to help people
recover, to get sleep and that will oftentimes bring them out
of psychosis. And so | think that he -- 1"m not sure about
that but 1 think that he is not against that and then 1 know
Dr. Moser felt that even maybe Zyprexa was appropriate in some
circumstances when other efforts hadn"t worked and you had
given them enough time and it might be helpful. So I"m not
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sure what Dr. Bregan®s position on that is.
I do know that his position is, which I believe is
accurate, that these drugs basically are brain damaging and

therefore they should be used -- and have other problems, and
that therefore they should be used very carefully.
Q Dr. Bregan was the founder of an organization, and 1

always have trouble remembering all the initials. Do you know
what 1"m talking about?

A I believe you are referring to the International Center
for the Study of Psychiatry and Psychology, which is known as
ICSPP.

Q Right.

And ICSPP, they are -- are they a sponsor or are
they an affiliate of MindFreedom do you know?
A I don"t really know. Well, they are probably a sponsor.
Q What is a sponsor for MindFreedom?
A It"s basically someone who supports their mission, |
think.

I don"t know iIf it even has to involve any kind of
fee or anything like that.
Q But you share common goals and interests?
A Right. Mainly 1 think it"s people have the right to not
be forced to take these drugs.



24 Q And who are the other people that -- can you identify the
25 other people that you decided to disseminate the documents to?
0040

1 A Dr. Grace Jackson.

2 Q Who else?

3 A Dr. David Cohen, Judy Chamberlain, Bob Whitiker, Vera
4 Sharav. Did I say Will Hull? Laura Zigler.

5 It doesn"t sound like that is enough. |Is it in my
6 list?

7 Q Would your certification help you?

8 A Yes.

9 Q You mentioned Bruce Whittington?

10 A I hadn®t mentioned him, yes.

11 Q Dr. Steven Kruszewski?

12 A Yes, | was going to say him but yes.

13 Q Then the two other people were Terrie Gottstein?

14 A Yes, that is right.

15 Q Is that your?

16 A And Jerry Winchester.

17 Q And Jerry Winchester lives in Alaska?

18 A Yes, his office is right next to mine.

19 Q Is there any other people that you remember disseminating
20 the documents to?

21 A No, but 1 mentioned Vera Sharav. | had spoken to her and
22 she wanted to get them to the Wall Street Journal and so |

23 gave her a password to access the FTP site but I don*t believe
24 they did that.

25 Q They, meaning the Wall Street Journal?

1 A Yes.

2 Q So your understanding was that Vera Sharav was going to
3 provide the password to your FTP server which contained the

4 Zyprexa documents to the Wall Street Journal?

5 A Right.

6 Q What is an FTP server?

7 A FTP stands for file transfer protocol, and it"s a

8 mechanism to do just that, transfer files and especially

9 multiple files over the internet more reliably for sure than

10 E-mail attachments and with -- it"s a lot easier than trying
11 to do it over say a website.

12 Q It"s faster?

13 A And more reliable. You can do multiple documents that

14 way. That is relatively hard 1If you don®t have special
15 software that will like what do they call it, crawl a website
16 or something like that to retrieve everything. File transfer

17 protocol is designed to -- you can download a whole directory.
18 Q So this FTP server and the data around the FTP server was
19 built on your computers, your servers?

20 A Yes, 1t was on one of our servers. | don"t know about

21 built but.

22 Q Let"s take a step back and we*ve already talked about the
23 December 6th subpoena and that called for the production of
24 documents on December 20th, correct?

25 A Correct.

0042

1 Q And you then issued an amended subpoena, correct?

2 A Correct.

3 Q And told Dr. Eagleman to start producing documents in

4 your words and I quote "as soon as possible™, correct?

5 A No, it"s as soon as you can and I realized since then

6 that can is ambiguous but what 1 meant was as soon as -- you
7 know, as soon as.

8 Q As soon as you can?

9 THE COURT: Don"t interrupt him.

10 A As soon as he could under the protective order is what 1



meant by it.

Q Did you say that?

A Well, 1 thought that -- that"s what 1 intended when 1
said that in the E-mail to him. 1 don"t -- I don"t know that
I communicated that separately to him.

Q Why did you move the date up from December 20 to as soon
as you can?

A I didn"t really move the date of the deposition up.

Q You moved the date of the production of documents up,
correct?

A Well, 1 mean, what it said was -- iIt"s like 1 put in the

E-mail, it didn"t make any sense for him to bring the
documents with him in Attelboro, Massachusetts for me to try
to examine them in Anchorage, Alaska. So 1| had an amended one
that said to give it to me prior to the deposition and o give

it to me as soon as he could so that | would have a chance to
review them before the deposition.

Q And the E-mail that you sent to Dr. Eagleman said produce
the documents 'as soon as you can', correct?
A I believe that"s true.

Q And that same day you set up the FTP server that you are
talking about that allowed for the rapid and efficient
transfer of documents, correct?

A Is that what | said -- is that what I wrote -- yes, could
be.

Q Then the production of documents started the next day on
December 12, correct?

A Yes.

Q And it continued until in your words you received the

December 14th fax from Lilly"s counsel on the morning of
December 15th, correct?

A If that"s what | said, yes.

Q And earlier you said you had told Dr. Eagleman repeatedly
that he should send the second subpoena to Lilly, correct?

A Yes.

Q And you knew he planned not to send it to Lilly, correct?
A Yeah, 1 think -- he told me he didn"t see that it made
any difference.

Q And you decided that it was not important for you to send
the subpoena to Lilly either, correct?

A My -- my position is that it was his responsibility under
the CMO and not mine.
Q As an officer of the Court, I"m just asking you, you made

the decision not to send the amended subpoena which called for
production of documents prior to December 20th to Eli Lilly,
correct?

A Correct.

Q And you knew at that time that Lilly had been provided
information that the document production would occur on
December 20th, correct?

A Yes, well, I mean that®"s what the subpoena says but
that"s not -- 1 think it"s not uncommon for documents to be
produced prior to the actual date.

Q I*"m sorry, | may have interrupted.

A I think 1 was done.

Q Under Alaska rules, and you are an attorney in Alaska,
correct?

A Yes.

Q The Alaska rules for subpoenas are basically identical to
the Federal Rules, correct?

A I guess. 1 couldn®t really say for sure.

Q Then let"s just talk about the Alaska rule. You are
familiar with those rules?



24 A Yes. Like | said, | haven"t done a lot but | reviewed
25 the rules before, 1 did.
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1 Q Under the Alaska rules, a party, all interested parties

2 are supposed to be given 10 days notice prior to a production
3 occurring, correct?

4 A Well, 1 don"t know that is entirely accurate. | think

5 what it says is that any party to whom the subpoena, something
6 like that, to whom a subpoena is directed may object within 10
7 days.

8 Q And the production in this case occurred prior to 10

9 days, correct?

10 A Right, Dr. Eagleman did not object.

11 Q Of course.

12 Now, the second subpoena that we"re talking about,
13 we already confirmed that you did not send that to Lilly,

14 right?

15 A I believe I"ve said that a number of times, yes.

16 Q And you did not send it to Dr. Eagleman®s -- the law firm
17  that retained Dr. Eagleman in the Zyprexa litigation, correct?
18 A I don"t think 1 even knew who that law firm was but no, 1
19 didn"t.

20 Q And you didn"t send it to the parties in the Alaska

21 litigation at that time, did you?

22 A Well, under the Alaska rules, you don"t send the

23 subpoena. You are required to send a notice of deposition and
24  when I -- actually when I went to get the subpoena issued, |1
25 had a certificate of service that said I"m sending notices of

1 deposition. There were three other ones and the clerk said

2 no, that"s not good enough, 1 want to see the actual notices
3 of a deposition. So I went back and got them and brought them
4 to the clerk and showed them to her and then she issued the

5 subpoenas and that was December 6.

6 Q December 117

7 A It was probably both actually.

8 Q But no other parties of the Alaska litigation received a
9 copy of the December 11 subpoena, correct?

10 A Right. That is not the practice.

11 Q So the only people knew that the subpoena had been

12 amended was you and Dr. Eagleman, correct?

13 A The only people?

14 I don"t know if it"s the only people. 1 didn"t

15 notify Elil Lilly if that"s really the question.

16 Q The question is you didn® notify anybody other than Dr.
17 Eagleman that there had been a change in the production date,
18 correct?

19 A Really, the deposition date hadn"t changed.
20 Q The production date, the document production date, the
21  only person you notified of a change in the production date
22 was Dr. Eagleman, correct?
23 A I don"t know about the only person. 1 might have told my
24  wife. 1 guess that is privileged, but anyway, 1 might have
25 told somebody else, but no, 1 didn"t tell the other parties

1 because it didn"t change -- the deposition date wasn"t changed
2 so there was really no reason to tell them unless Eli Lilly

3 was already in cahoots with them or something.

4 Q I"m not sure what that means.

5 A There is no -- | mean; A, they had notice of the

6 deposition. That hadn®"t changed and there was no reason to

7 notify them of this as far as | was concerned.

8 Q You already told us that you told Dr. Eagleman repeatedly
9 to notify?

10 A EIf Lilly, yes.



Q So that --

A I knew that Eli Lilly had an interest in this and so I
really -- 1 suggested that Eli Lilly should be notified but
the other parties in the Alaska case; A, they weren"t —- 1
didn"t see why they would have an interest in knowing that.
The deposition date hadn"t changed.

Q When you issued the subpoena, you reason you said you
needed the subpoena was so that you could review the documents
in advance of Dr. Eagleman®"s deposition, correct?

A Yes.

Q And instead of reviewing the documents you start making
copies of them as soon as you received them, correct?

A Yes.

Q And you proceeded to make copies for the next two days
and send them out to the people on your and Dr. Eagleman®s

list, correct?

A I made two batches.

Q Right, for the next two days, correct?
A

In the next two. It wasn"t for them. |1 didn"t spend all
say two days doing it.
Q This is the question 1 want to make clear. You were so

busy making copies of these documents that you never got to
review them, did you?

A I looked at some of them. The deposition was quite -- a
few days off which is, I think, your complaint. So I would
pull up some of them and look at them and I -- and it wasn™t

that 1 was so busy make copies. 1 had my laptop burning DVDs
and my main computer burning DVDs, another laptop making sure
that they were -- 1 would make them and then 1 would put them
in this other one to make sure that they came up and 1 don"t
know, I don"t think it took me an hour to do it each time.
Probably less.

Q And you were anxious to get them out as quickly as you
could, right?

A Anxious, yes, | thought it would be good to get them out.

Q Before the Court could enter an order telling you you
shouldn®t?

A Well, 1 don"t know. I mean I guess -- | don"t know that
-- you know, I knew that Eli Lilly would want to try to stop
it.

Q Right, and you wanted to get them out as quickly as you
could to make that harder?

A Well, 1 would say yeah, I wanted to get them out of the
way that would make it impossible to get them back.

Q Right. And I just want to confirm that you, sir, as an
officer of the Court and an attorney in the State of Alaska,
relied on a physician to determine the legal implications of a
protective order, correct?

A No, that is not precisely true. |1 advised him to get
counsel repeatedly and 1 looked at it in terms of what my
obligations were and that 1 didn"t have any obligations under
what is called CMO-3 here, 1 think, the protective order, that
I had to follow the rules. 1 felt that the protective order
essentially provided a road map of how to do it and that I
followed that road map.

Q Based on Dr. Eagleman®s description of that road map,
right?

A His -- well, he read that paragraph to me.

Q And let me just -- and the reason why 1°m asking the
question, you submitted a declaration to the Court this
morning?

A Yes.

Q In paragraph 6 of that declaration, you wrote, and these
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are your words: Dr. Eagleman indicated that three business
days could be construed as sufficient notice to comply?

A Yes.
Q And you relied on Dr. Eagleman®s interpretation of the
case management order and the procedures under which you were
supposed to be operating as an officer of the Court and you
never asked for the protective order and you never had a copy
of the protective order before you pursued your course of
action with Dr. Eagleman?
A There is a lot there and I"m kind of tired from
everything, flying all night and stuff but you said as an
officer of the Court. | was certainly an officer of the
Alaska Court and followed those rules.

I never did and 1 don"t believe now that I am

subject to -- a party to that case management order. Now, 1
think really the guts of the question is what was reasonable
notice. We discussed that and how -- actually, we discussed

and I know more about the law now but how ambiguous that order
was and so he said that he felt it could be construed that
way. One of the things, for example, that we discussed was,
and 1 mentioned it, that initially I assumed that 1 was going
to get one of those AS 47.30.839 proceedings where the usual
practice, which 1 think is an absolute outrage, is for the
hospital to file a petition sometimes only an hour before the
hearing and then go through and get a forced drugging order
then the hearing that starts an hour from when the respondent
was served. And that what is reasonable notice under those

circumstances? And what I said, and 1 think I put it in my
draft response, is that well, 1™m not going to do a hearing
under those conditions, and 1 always get a continuance. And
so we talked about that and what it meant to be reasonable
notice and we talked about that but 1 made it clear | was not
his attorney and he needed to consult his own attorney and
that it was his obligation to comply with the order.

Q Did he consult with his own attorney, if you know?
A He gave me the name of one attorney -- the name who
escapes me, they are not here -- who he said and I called them

and that attorney said no, 1"m not his attorney.
Q Was that the law Firm that terminated him after they
found out what he had done in this case?

No.

A different law firm?

A different lawyer.

Do you remember the Ffirst name?

I don"t.

Do you have -- how did you get the name of the attorney
o call?

Dr. Eagleman told me.

Was it in an E-mail?

No, I don"t believe it was.

Where was the attorney that you called, what part of the
ountry?

I think it was in the Boston area, certainly the
ortheast.

Is the name Tom Sobel?

I don"t know. It"s not inconceivable but it doesn"t
otally ring a bell.

So you had this conversation with this attorney?

Yes, and that basically terminated after he said he
asn"t representing him.

What did you say to the attorney?

I understand you are representing Dr. Eagleman and he
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said no, I"m not, and that was pretty much it.
Q I wasn®"t on the call so I"m trying to understand how it
happened.

You picked up the phone, dialed the number, somebody
answered the phone, you asked to speak with the attorney that
you thought was representing Dr. Eagleman and that person gets
on the phone and what did he say?

A I think I already said that, that Dr. Eagleman says that
you are representing him with respect to this.

Q What is this?

A Documents in this case, the Zyprexa multi-district
litigation. 1°m not sure exactly how | described it but I
described the case somewhat.

MR. HAYES: The time when this happened, judge?

Q This is before the documents were produced, correct?
A Yes.
Q So prior to you receiving Dr. Eagleman -- documents from

Dr. Eagleman, he gave you the name of an attorney that he
thought was representing him in connection with his
communications with you, correct?

A That he told me that he was, yes.

I"m sorry?
A Yeah, he told me that he was representing him.
Q So you called that person and said?
A I think I have described pretty much the whole

conversation except for one other thing which is that he said

that he, he did know Dr. Eagleman and he -- 1 don"t know if he
represented him or not in other matters but he definitely said
he wasn"t representing him in this matter.

Q Do you have phone records that would show who you called?
A I believe buried on my desk somewhere is that note. |1
tried to bring everything with me but I have a lot of stuff at
my desk and so 1 think -- so I think it"s somewhere there.

Q What have you brought with you today?

A I brought -- I tried to get on my computer basically, I

think, most everything that they would be interested in. 1
did bring hard copies of the E-mails from and to Dr. Eagleman.

Q Phone records?

A It"s on my computer.

Q Any --

A Not all of them. I mean I could go into why but 1 don"t
think -- you might ask me a question about some of them but 1

don®t think there is anything in the phone records other than
his attorney®s name and number. |1 don"t know. One of the
things is that when 1 was ordered to preserve all my voice
mail, that actually presented a problem. And so I had my
secretary while 1 was gone take a little recorder and record
them before she deleted them. And then she E-mailed me the
records. But they would be in one E-mail. They didn"t all
pertain to this case.

So where 1 filed them on my computer is In my law
office folder and so it"s not here, but 1 can access my office
computer via the internet and so I could actually find that.
Q Did you bring anything with you that relates to your
communications with the people who you disseminated the
documents to?

A Well, 1 didn"t -- there really isn"t any. 1 mean there
is a, | think there is a cover letter to Mr. Cha, 1 believe 1
have a copy of that.

I brought pretty much what I thought would be
responsive that 1 could do at the time before 1 left.

Q After you got off the call with the person that said they
weren"t representing Dr. Eagleman for the purposes of your
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communications, did you have any discussions with anybody else
who purported to be representing Dr. Eagleman?

A I don"t believe so.
Q Your Honor | think at this point 1 just want one minute
to check my notes.

(Pause.)

After you received a copy of the order of this Court
saying that you had improperly disseminated the documents in
violation of CMO-3, did you communicate that fact to the
recipients of the documents to whom you sent them to?

MR. McKAY: Objection, your Honor. As Mr. Fahey
knows, your Honor specifically struck the word improperly from
that order.

Q You received a copy of the mandatory injunction directed
to you, did you not, sir?
A Yes.

Q And that document said that you aided and abetted a
violation of CMO-3, correct?
A Yes, and 1 strenuously objected -- tried to object to
that before it got issued but it got issued before we were
able to.

You actually objected to that on the call with Judge
Cogan and your attorney?
A That is probably true, yes. 1 was pretty offended by it.
Q Then --

MR. McKAY: Your Honor, 1 apologize but in fairness,

and for the record I think I misheard or misunderstood what

Mr. Fahey was understanding.

You struck the word improperly from your order. |1
believe that he is referring to an earlier order so 1
apologize for misunderstanding.
Q You communicated the fact that you were asked to
communicate, you were ordered to in fact communicate to
everyone who you disseminated the documents to and retrieve
them, right?
A Yes.
Q And that was on December 18 and 19, right, you started
doing it in the middle of the night, at least East Coast time
on the 18th?
A I think that is correct.
Q And by the time on the 19th, you had communicated with
everyone to whom you had disseminated the documents, correct?

A I don"t think that is correct. 1 think -- 1 think I kind
of remembered other people and the one that comes to mind is
when | was preparing the -- maybe it was on the 19th,

preparing a compliance certificate, | came across Prakash®s
name which 1 had forgotten. So then I sent her a letter so 1
think that was the last one and maybe it was the 19th but it
might have been the 20th or even later.

Q When you communicated these documents in the first
instance to the recipients that you®ve identified, the 13 or
16 people, did you communicate to them that they had been

received pursuant with your discussions -- or strike that.
When you communicated with the people who had --

when you were disseminating the documents, did you tell them

that you had received them from Dr. Eagleman and they involved

the Zyprexa litigation?

A I have to look at the E-mails. You have them. You were

copied on those E-mails because that way you could contact

them immediately.

Q Actually, what we were copied on was your request to have

them returned.



A I thought that was the question.
Q No. When you originally disseminated them on the 12th
and 13th, did you tell them these are the Zyprexa documents |1
got from Dr. Eagleman?

No.

What did you tell them?

I didn*t tell them -- it depends. Some people had no
dea they were coming and other people did.

What how did the other people know what were coming?

I called them.

What did you tell them?

It varied. Bob Whitiker, 1 just talked to Bob Whitiker
nd told him that they were coming.

And you told him that they were the confidential
ocuments that you received from Dr. Eagleman from the Zyprexa
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litigation, correct?

I don*"t know if I mentioned Dr. Eagleman by name.
But you were getting confidential documents from the
Zyprexa litigation?

A Actually at that point I did not consider they were
protected anymore.

Q But you understood that a lot of people in New York
thought they were protected, right?

A Well, 1 guess | didn"t know that.

What timeframe are you talking about?

MR. McKAY: Your Honor, if I might object to that
question because it assumes facts not in evidence and it talks
about what people in New York unidentified thought at a time
when he wasn"t --

THE COURT: Why don"t you ask a more direct guestion
with respect to a specific person.

MR. FAHEY: Okay.

Q With respect to Dr. Whitiker, you said you called?

A He is not a doctor.

Q Robert Whitiker, before you sent him the documents you
said you had a telephone conversation with him, correct?

A I think I did.

O >

Q And you told him these were the documents that had been
obtained from the Zyprexa litigation in New York, correct?
A I think 1 probably told him something like I"ve received

documents pursuant to a subpoena out of this case and that I
was sending them to him.

Q And these were the secret documents that Dr. Eagleman had
told you about?

MR. McKAY: Objection, your Honor, Mr. Gottstein has
previously testified that he no longer considered them to be
confidential or secret.

THE COURT: Sustained.

Q When you told Robert Whitiker that you were getting
Zyprexa documents --

A I think I -- I"m sorry for interrupting.

Q Go ahead.

A I think I already had them at that point. 1In fact, 1 --
it may have been that they were -- that they were already in

the mail and I told him that they were in the mail. That is
almost certainly the way that -- the way it happened.

MR. FAHEY: Your Honor, without waiver we would like
to stop the examination at this point and request that the
documents that Mr. Gottstein has described that he has brought
with him as well as those that are subject to the order to
show cause be produced.

THE COURT: Well, we have representatives of Dr.
Eagleman here and I understand they want to leave at 3:30,



24 correct?

25 MR. HAYES: Yes, judge.
0060

1 THE COURT: It"s now 3:25. | suggest that the

2 documents be made available to Dr. Eagleman and any of the

3 other parties who are present for immediate examination with

4 copies to be made by Lilly.

5 I guess you have the best access to a copier so why

6 don®t you make copies for everybody that needs them, that we

7  then break the examination so that you can look at the

8 documents.

9 There will be possible cross-examination certainly
10 by Dr. Eagleman. |1 have a 4:00 hearing so we can®t complete
11 this tonight.

12 Can you be here tomorrow?
13 THE WITNESS: Yes, your Honor.
14 THE COURT: 1 have a 10:00 motion. 1 suggest that

15 we convene again at 10:30 tomorrow, that you get all these

16 documents, immediately have them copied, return the originals
17 to the witness, make them available, whoever asks for them.
18 You can do that. If the witness would be so kind as to call
19 somebody in his office to look at his desk to get the name of
20 that -- try to get the name of that person who he called in
21 Massachusetts apparently. That would be helpful. Give that
22 to counsel.

23 Is there anything else you need before
24 10:30 tomorrow?

25 MR. FAHEY: 1 don"t think so.

0061

1 THE COURT: Anybody else need anything?

2 MR. McKAY: Your Honor, 1 will note that Lilly

3 specifically was directed to provide before the hearing today
4 notice of any documents they intended to rely on, the

5 substance of those, and of course didn®"t. And | understand

6 that these are documents that Mr. Gottstein has that are

7 responsive to the order to show cause, if the order to show

8 cause were to be issued, and it shouldn®*t. The only reason I
9 raise that is that Mr. Gottstein has done his best to have

10 available, should the need arise, these documents but 1 think
11  he indicated that they are in his computer. We will do our

12 best to work with counsel locally to physically get these

13  things available. And 1 suggest that we may, because we may
14 run into questions, for example, if their request is for

15 anything close to the breath of the show cause request, which
16 I don"t understand to be relevant here, but if it is, there is
17 no question that we may have some issues that arise about

18 privilege or anything else. So 1 would ask whether Mr. Woodin
19 or somebody else be made available if those questions should
20 arise.

21 THE COURT: Mr. Woodin, would you stay for a little
22 while at least to do that?
23 But I understood from the witness that he had hard
24 copy of most or all of what was in his computer?
25 THE WITNESS: Oh, no, your Honor. I can look but 1
0062

1  think basically what 1 brought hard copies of are the E-mails
2 to and from Dr. Eagleman.

3 I"ve got -- | tried to like —- I copied my whole --
4 1 copied all my Psych Rights E-mails. So | think -- it"s an
5 unGodly amount. The other thing that 1 thought would be

6 fairly easy for me to do is | scanned a copy of the phone

7 records and I brought that. And if I can get a printer, 1

8 think 1 can find that and get that out pretty quickly.

9 THE COURT: Work with counsel. They have technical
10 equipment. Your lawyer may want to look at some of these



documents before you turn them over.

You have a law office.

MR. LEHNER: Yes, we have a law office in New York.
We would be happy to make arrangements this evening for a
printer.

THE COURT: It"s now 3:30. Your counsel wants to
look at the documents first, 1°m sure.

MR. McKAY: Yes.

THE COURT: So arrange to be at the office of Lilly
at 5:00 this evening to turn over the documents. And if they
make a request for additional documents that you can easily
get, you"ll try to get them.

The special master will be available immediately and
then by telephone. You can go back to your family tonight and
just be available by telephone.

THE WITNESS: Your Honor, can we have an outside
time because I really -- I1"m very tired and if 1"m going to be
here at 10:45 in the morning, 1 would like to at least -- if
we can agree to cut it off at 9:00 or something.

THE COURT: They will accommodate you. They will
probably even give you dinner since it"s --

MR. HAYES: I have some suggestions for restaurants.

THE COURT: It will be within the law firm, not at a
restaurant.

MR. McKAY: And 1 assume we"re talking about in
terms of the breath of the order that hasn®t been addressed
yet, we"re talking about things that are reasonably addressed
to the proceedings before your Honor.

THE COURT: I want to move this forward. Let"s not
have a lot of unnecessary effort. The central issues are
fairly clear.

THE WITNESS: I1f I may, I think I can really
identify what I think would be most relevant.

THE COURT: Try to do that so we can finish this as
quickly as possible and you can go back to your home.

THE WITNESS: Thank you.

THE COURT: 1"11 see you at 10:45 and the special
master will tell you how he can be consulted.

MR. VON LOHMANN: We can then at the 10:45 hearing
also hear from the other nonparties -- as you Honor knows,

there are at least three represented non-parties who are
arguably named in the injunction who would like to argue the
motion to clarify or modify the Court®s prior mandatory
injunction.

So I"m just clarifying are we on for that as well
after the close of evidence?

THE COURT: Yes, 11l hear from anybody who wants to
be heard. And if necessary, we"ll go over to the following
day.

MR. HAYES: Thank you, your Honor.

THE COURT: And the day following.

Thank you very much, everybody.

(Matter concluded.)
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Subject: subpoena

Date: Tue, 28 Nov 2006 15:45:25 -0500
X-MS-Has-Attach:
X-MS-TNEF-Correlator:

Thread-Topic: subpoena

Thread-Index: AccTLhs+xRYAhGIZQIuffZ9pHODp0A==

From: "David Egilman” <degiiman@egilman.com>
To: <jim@psychrights.org>

David Egidman MD, MPH

Clinical Associate Professor Of Community Medicine
Brown University

8 Morth Main Sirest

Attleboro, Massachusetts 02703
degilman{@egiiman.com

Office: 508-226-5091

Fax: 425-699-7033

Cell: 508472-2808

file/ICADOCUME~IVImLOCALS~NTemn\eudF6 htm
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X-Mailer: QUALCOMM Windows Eudora Version 7.0.1.0
Date: Wed, 06 Dec 2006 10:00:42 -0900

To: "David Egiiman” <degilman@egilman.com>

From: Jim Gottstein <jim@psychrights.org>

Subject: subpoena

Cc: Jim Gottstein <jim@psychrights.org>

Dear Dr. Egilman,

My recollection is that you agreed to accept service either by fax or e-mail. We are doing
both. Feel free to call if you have any questions.

SPEE

& DEgilmanSubpoena.pdf
James B. (Jim) Gottstein, Esq.

Law Project for Psychiatric Rights

406 G Street, Suite 206

Anchorage, Alaska 99501

USA

Phone: (907) 274-7686) Fax: (907) 274-9493
jim@psychrights.org

http.//psychrights_ org/

PsychRights .

Law Project for
Psychiatric Rights

The Law Project for Psychiatric Rights is a public interest law firm devoted to the defense of
people facing the horrors of unwarranted forced psychiatric drugging. We are further
dedicated to exposing the truth about these drugs and the courts being misled into ordering
people to be drugged and subjected to other brain and body damaging interventions against
their will. Extensive information about this is available on our web site, http://psychrights.org/,
Please donate generously. Our work is fueled with your IRS 501(c) tax deductible donations.
Thank you for your ongoing help and support.

Ale HCADOCUME~ i LOCATL S~ I\Temn\endF7 him 11001004
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IN THE PHEPRIEY/SUPERIOR COURT FOR THE STATE OF ALASKA
AT ANCHQRAGE

Ia the Matter of the Guardiamship
of B.B.

Respandent - REXRINREY,
REX

CASE NO. _3AN-04-545 P/G

DEDERREARER

To: Pavid Egilmen; MD, MPH
Address: 8 North Main Street, Attleboro, Massachusetts 02703

You are commanded to appear and testi fy MISEIMR F A above case at:
Date and Time: December 20, 2006 at 10:00 ASY, 2:00 PM EST
@iSvopnt Telephone Na. 907) 274-7686

Address: __ n/a

Notice, as required by Cnfd Rule 45(d), has been served upon _ Jewes H. Parker

on __ Deceaber 6. 2 You are ordered to bring with you
See attached

)
)
)
)
)
)
)
)
)
)
}

SUBPOENA FOR TAKING DEPOSITION

%
VATPRLY o
Date ' I
Subpoena issued at request of Before this subpoena may : et
James B. Gottstein, Esg, above information must béy 3 ey
Attomney for _Respoundent proof must be presented to TRRELG
Address: 406G G Street, Suite 206 a notice to take depasition has b %"
Telephone: 274-7688 upon opposing counsel.
If you have any questions, confact the person
named above.
RETURN
{ certify that on the date stated below, I served this subpoena on the person to whom it is
addressed, ,in

Alaska. I feft a copy of the subpocna with the person named and also tendered mileage and
witness fees for ane day's court attendance,

Date and Time of.Service Signature

Service Fees: . P

Service $ Print or Type Name

Mileage § -

TOTAL § Title -
Il served by other than a peace officer, this retumn must be notarized,
Subscribed and sworn 1o or affirmed before me at , Alaska
on ' .
(SEAL) ' Clerk of Court, Notary Public or other

person authorized to administer oaths.
My comunission expires

CIV-115 (8/96)(st.3) Civil Rule 45(d)
SUBPOENA FOR TAKING DEPOSITION

PETITIONERS 7 0006



Attachment to Subpoena Duces Tecum
(Production of Docurents)
David Egilman MD, MPH

1. Your curriculum vitae.

2. Subject to any applicable restrictions, all expert reports prepared by you
within the last five years pertaining to psychiatric medications.

3. Subject to any applicable restrictions, all documents you have in your
possession, or have access to, including those in electronic farmat, and
have read, reviewed or considered, peraining to the testing, marketing,
efficacy, effectiveness, risks and harms of commonly prescribed
psychiatric drugs in the United States, including but not limited to Haildol,
Thorazine, Mellaril, Clozaril, Risperdal, Zyprexa, Seroquel, Abilify,
Geodon, Lithium, Depakote, Prozac, Paxil, Zoloft, and Wellbutrin.

PETITIONERS 7 0007
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December 6, 2006

Robert A. Armitage
General Counsel

Eli Lilly and Company
Lilty Corporate Center
Indianapolis, IN 46285
Phone: (317) 433-5499
FAX: (317)433-3000

Dear Mr. Armitage:

[ am a consulting witness in the Zyprexa litigation and have access to over 500, 600
documents and depositions which Lilly claims are “Confidential Discovery Materials.”
Lilly defines these as “any information that the producing party in good faith believes
properly protected under Federal Rule of Civil Procedure 26{c)(7).”

Lilly has claimed that newspaper articles and press releases fit this definition. I have
received a subpoena attached that calls for the production of all these documents and
depositions. In compliance with the protective order [ am supplying a complete copy of
the subpoena which notifies you of all the following:

(1) the discovery materials that are requested for production in the subpoena;

(2) the date on which compliance with the subpoena requested;

(3) the focation at which compliance with the subpocena is requested;

(4) the identity of the party serving the subpoena; and

(5) the case name, jurisdiction and index, docket, complaint, charge, civil action or other
identification number or other designation identifying the litigation, administrative
proceeding or other proceeding in which the subpoena or other process has been issued:

David Egilman MD

8 North Main Street
Suite 404

Attleboro, MA 02703
degilman@egilman.com
508-226-5091 ext 11
cell 508-472-2809

PETITIONERS 7 6005
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

— e X
Inre: ZYPREXA MDL No. 1596
PRODUCTS LIABILITY LITIGATION

T — X
THIS DOCUMENT RELATES TO:
ALL ACTIONS
o P T . e e i ok s — —— X

ORDER

Upon consideration of the joint request by members of the Plaintiffs’

Steering Committee and counsel for Eli Lilly and Company, and based on the facts
described below as reported by them, and in the exercise of my authority as Special
Discovery Master appointed by Judge Jack B. Weinstein to oversee the implementation
of the orders of the United States District Court for the Eastern District of New York
relating to discovery, including Case Management Order No. 3 (“CMO-37), which sets
forth the protective order entered in the above captioned multi-district litigation to protect
and ensure the confidentiality of discovery materials produced by the parties, it is hereby
ordered that:

1. James Gottstein, Esquire, 1s in possession of documents produced by Eli
Lilly and Company in the above-captioned action in violation of CMO-3, and has been so
notified by counsel for Eli Lilly and Company without response by Mr. Gottstein.

2. Mr. Gottstein has further disseminated these documents to additional third
parties in vielation of CMO-3.

3. Mr. Gottstein shall immediately return any and all such documents

(including all copies of any electronic documents, hard copy decuments and CDs/DVDs)

ORDER — Page 1 of 2




provided by David Egilman, M.D., MLP H., or any other source, to the Special Discovery
Master at the following address, where they shall be maintained, under seal, untl further
order:

Special Master Peter H. Woodin

JAMS

280 Park Avenue, 28th Floor
New York, New York 10017

4, David Egilman, M.D., M .P.H,, shall immediately return any documents in
his possession produced by Eli Lilly and Company in the above-captioned action, or
otherwise provided to him by the Lanier Law Firm or any other source (including all
copies of any electronic documents, hard copy documents and CDs/DVDs), to Richard D.
Meadow, Esquire of the Lanier Law Firm. 1 understand Mr. Meadow has already made
such a request to Dr. Egilman today.

SO ORDERED this 15th day of December, 2006

A K.

Peter Woodin, Special Master

ORDER —Page 2 0f 2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

In re:
04-MD-1596 (JBW)
ZYPREXA PRODUCT LIABILITY
LITIGATION, : December 18, 2006
Brooklyn, New York

TRANSCRIPT OF CIVIL CAUSE FOR TELEPHONE CONFERENCE
BEFORE THE HONORABLE ROANNE L. MANN
UNITED STATES MAGISTRATE JUDGE

APPEARANCES:

For Eli Lilly: SEAN FAHEY, ESQ.

For Lanier Law Firm: EVAN JANUSH, ESOQ.
Local Counsel for Lilly: BREWSTER JAMESON, ESQ.
Court Transcriber: SHARI RIEMER

TypeWrite Word Processing Service
356 Eltingville Boulevard
Staten Island, New York 10312

Proceedings recorded by electronic sound recording,
transcript produced by transcription service
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THE COURT: This is Judge Mann on the line. I'm
conducting -- one moment. This is Judge Mann on the line. I'm

conducting a telephone conference in In re: Zvyprexa

Litigation, 04-MD, I believe it's 1496.

Would counsel please state their -- 1596. Would
counsel please state their appearances for the record?

MR. FAHEY: This is Sean Fahey on behalf of Eli Lilly

MR. JANUSH: This is Evan Janush on behalf of the
Lanier Law Firm plaintiff.

THE COURT: I'm sorry. Could you state your name
again?

MR. JANUSH: Evan Janush, E-V-A-N, last name J-A-N-U-
S-H on behalf of Lanier Law Firm plaintiff.

MR. JAMISON: This is Brewster Jamison. I'm local
counsel in Anchorage, Alaska for Eli Lilly.

MR. GODSTEIN: This is Jim Godstein but I'm not in
this case in any manner other than that I received documents
pursuant to a subpoena in another case.

THE COURT: I believe that it was Mr. Fahey who
requested that this conference be scheduled.

MR. FAHEY: Yes, Your Honor, and we wanted to bring
an issue of great importance to your attention. As you may
know, Special Master Wooden entered an order on Friday evening

which among other things directed Mr. Godstein -- found that
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the possession of documents produced by Eli Lilly & Co. had
been in violation of the Case Management Order Number 3, found
that Mr. Godstein had further disseminated these documents to
additional third parties in violation of CMO 3 including the

New York Times, that Mr. Godstein was ordered to immediately

return all the documents until such further order of the Court.

Mr. Godstein has taken the position that Special
Master Wooden doesn't have the power to issue such orders as
Special Master even though Case Management Order Number 6
provides that he has the authority to -- all discovery matters
including the protective orders in the MDL and has at this
point refused to return the documents to Mr. Wooden.

Let me just address how Mr. Godstein came into
possession of these documents. As he details in his letter to
Special Master Wooden of last night, he learned from a
consulting expert on behalf of the plaintiffs -- a pressure
litigation that this consulting expert had possession of
documents that were produced by Eli Lilly and were covered by,
among other things, Case Management Order Number 3. He then in
his own words found a case that could be used to subpoena these
documents and had an issue -- had a subpoena issued on the 6th
of December. The return date for that subpoena was December
20th. That subpoena was sent to Lilly. Lilly took immediate

action to identify who was representing Dr. Egelman or who had
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retained him. By the 13th, still a week before the documents
were to be produced, we informed the Lanier Law Firm that we
would be moving to quash the subpoena and asked them to convey
to Dr. Egelman that he should not produce documents during the
pendency of the motion. The Lanier Law Firm called Dr.
Egelman, told him not to produce documents. Dr. Egelman said
he would not produce documents.

It later turned out that Mr. Godstein and Dr. Egelman
had communicated through an amended subpoena which no one has
ever seen until this issue surfaced on Friday night which
called for the immediate production of documents, not on
December 20th but immediately, and Dr. Egelman without the
consent of the Lanier Law Firm, without the consent of Lilly,
started to produce documents subject to the protective order
via an internet transfer procedure on December 12th. Days

later the New York Times had those documents and we are

concerned not only about the violation of CMO 3 but also in
terms of the continued dissemination of these documents.

What we were asking for is for Mr. Godstein to return
the documents to Special Master Wooden so that we could avoid
any further dissemination of the documents until the issues
about whether he appropriately or inappropriately came upon
those documents was resolved.

THE COURT: Mr. Godstein, do you want to respond? I

have read your letter to Special Master Wooden.
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MR. GODSTEIN: Well, I guess the main thing is that I

told Dr. Egelman that I thought he should give the amended
subpoena to Lilly and I'm not sure why he didn't.

THE COURT: When was it issued?

MR. GODSTEIN: December 1lth. So I think he didn't
see the -- kind of the significance of it as I understand
although I tried to convey that to him. So I don't know. I
mean I feel like I have the doc -- I haven't seen Case
Management Order 6 or other documents, you know, and you've
read my letter so you see that the case that I got was part of
Psychrights [Ph.] mission and so it's in my view, and I don't
think there's much question about it, is entirely legitimate
use. I mean that's what Psychrights does is pick strategic

cases to further its mission.

THE COURT: Well, certainly you could have subpoenaed

documents from Lilly and then you could have litigated that in
the court in Alaska, but instead you chose to obtain these
documents through an expert who I presume you knew had come
into possession of them subject to the terms of a

confidentiality order. Is that correct?

MR. GODSTEIN: Yes, but I didn't know -- I didn't see

the confidentiality order until just this last Friday.
THE COURT: But you knew that he had obtained those
documents pursuant to a confidentiality order and before you

obtained the documents and before you amended the subpoena to
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require immediate production you did not ask to have a copy of
it. Is that correct?

MR. GODSTEIN: Correct. Well, I -- I indicated and
he indicated that he had to comply with it and I understood
that and expected him to comply with it and frankly I never
expected to get the documents as I put in my little letter.

MR. JANUSH: Your Honor, this is Evan Janush on
behalf of --

MR. GODSTEIN: And then I didn't really -- the
amended subpoena doesn't say immediately.

MR. JANUSH: Your Honor, this is -- if I may, this is
Evan Janush.

THE COURT: Well, I'd like to hear -- please don't
interrupt one another. Mr. Godstein, do --

MR. JANUSH: I apologize.

THE COURT: Do you have anything further to say?

MR. GODSTEIN: You characterized the amended one as
saying immediately.

THE COURT: Well, you did -- you asked for it prior
to the return date which is on the 20th and as I understand it
from the documents that I've been reviewing in the last few
minutes there were some discussions going on about adjourning
the return date so that all counsel would have sufficient time
to consider these issues and to litigate them if need be.

MR. GODSTEIN: That happened later. That happened
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7
after the production had already occurred. So what happened is
I had -- there were three other subpoenas issued in this case
because it's a real case and I -- it's a subpoena for a
telephonic deposition and it said for him to appear and bring
with him those documents and then I realized over the weekend
well, that doesn't make any sense. I can't examine him over
the telephone if he's got the documents. So I did the amended
one and said to -- the amended subpoena says to provide them
before the date and then in my email I said basically to give
me a chance to review them and make for an efficient deposition
to send them as soon as he can. So that's what it -- that's
how it was set up. I mean that was what happened.

MR. JAMISON: Your Honor, this is Brewster Jamison
for Lilly in Anchorage.

THE COURT: Yes.

MR. JAMISON: As far as I can tell, Your Honor, I've
spoken with the counsel for the State of Alaska. The amended
subpoena has not been served or was not served on James Parker
as far as we can tell and so the existence of the amended
subpoena seeking the unusual production of documents earlier
than the original subpoena date was not delivered and didn't
come to our attention until frankly last night.

MR. JANUSH: Well, the practice of --

MR. GODSTEIN: May I, Your Honor?

THE COURT: Well, I asked them not to interrupt vyou.
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So 1f you would not interrupt them. I don't know that they've
finished.

Anything further from the defense?

MR. JAMISON: No, I think Mr. Janush was trying to
speak on behalf of the plaintiffs, Your Honor.

MR. JANUSH: Your Honor, this is Evan Janush and I
just wanted to add one point which I -- we are dealing with a
situation in which we have an attorney from Alaska who 1s quite
clearly aware of the concept of jurisdiction. In fact, he
challenged Special Master Wooden's jurisdiction in this very
matter and yet he issued a state subpoena on a state resident
of Massachusetts, my consultant, which he clearly as a Harvard
Law trained lawyer and as a -- as any lawyer clearly knows has
no jurisdiction over a Massachusetts resident.

So for someone who's challenging the jurisdiction of
this court on an order to have issued a state subpoena on a
Massachusetts resident is entirely suspect.

THE COURT: Mr. Godstein, is there anything else you
wanted to add?

MR. GODSTEIN: Well, there was something that Mr.
Jamison was saying that I wanted to respond to.

THE COURT: All right. If you have nothing you want
to add let me just say that I am very distressed about what
happened here. The issue before me is not whether ultimately

Mr. Godstein would be entitled to obtain these documents from
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Eli Lilly. He could have subpoenaed El11li Lilly directly and
they could have litigated his entitlement to Lilly's documents
in state court in Alaska. The issue really i1s the propriety of
what was done here which was to obtain documents that had been
produced by Lilly pursuant to a protective order. To subpoena
them not even from opposing counsel in this litigation but from
an expert one step removed who when he received those documents
took an undertaking to comply with the protective order under
the terms of Case Management Order Number 4, he had to sign a
document indicating that he was aware of the conditions which
included that those documents would be used solely for purposes
of this litigation.

To have obtained them under these circumstances with
a return date of the 20th and then to have after Lilly was
notified and there apparently were communications with Lilly
concerning adjourning the return date to almost surreptitiously
modify that subpoena so that the documents would be produced
without Lilly's knowing at the time, without knowing that the
date had in effect been moved up, this is highly suspect. It
certainly has the ring of collusion here and I find it very
disturbing.

There is no doubt in my mind that the Court in the
FEastern District of New York has the authority to enforce its
orders and my only hesitation is as a Magistrate Judge. I do

not have the authority to grant injunctive relief or to hold
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10
any individual in contempt of court. That would be a matter
that the District Court Judge would have the authority to do.
As I assume you're all aware, Judge Weinstein is traveling and
is unavailable at this time. So I am not in a position to
order -- issue any injunctive relief, but I am prepared to say
that I think that what happened here was an intentional
violation of Judge Weinstein's orders. I think it was
inappropriate. I cannot make -- if you want to litigate your
entitlement to these documents in Alaska, Mr. Godstein, then
you can subpoena Lilly but as I said, it appears to me that you
rather than face Lilly directly you were trying to attempt for
the back door what you should have done through the front door.
This was improper.

I personally am not in a position to order you to
return the documents. I can't make you return them but I can
make you wish you had because I think this is highly improper
not only to have obtained the documents on short notice without
Lilly being advised of the amendment but then to disseminate
them publicly before it could be litigated. It certainly
smacks as bad faith.

So this i1s the extent of what I'm prepared to do is
simply state my views on the record and if counsel in the MDL
case want to go before a District Court Judge who has more
authority -- I understand Judge Cogan is on miscellaneous duty

today.
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MR. FAHEY: Yes, Your Honor. This is Sean Fahey on
behalf of Eli Lilly. We do intend to go before Judge Cogan
today and I would ask Mr. Godstein to provide me his
availability this afternoon for a hearing with Judge Cogan.

MR. GODSTEIN: Well, I'm going to get counsel here
and discuss this whole situation. I would want to say -- I do
want to say that I did advised Dr. Egelman to give the amended
subpoena to Lilly and he didn't seem to think it made any
difference.

THE COURT: Well, don't you think that you should
have done that directly? You were aware of the fact that these
documents were subject to a confidentiality order and you chose
to go through the expert who had them solely for purposes of
this litigation rather than subpoena Lilly directly. So don't
vou think that you had an obligation to inform Lilly?

MR. GODSTEIN: No.

THE COURT: All right. Well, I think I've said all I
need to say. Is there anything further?

MR. FAHEY: Your Honor, I'm wondering if it would be
beyond your authority to at least ask Mr. Godstein to not
further disseminate the documents until we can have the issue
brought emergently to Judge Cogan?

THE COURT: Well, I can ask him not to and I think,
although I haven't used those precise words, I've certainly

suggested that he should not further disseminate them. Indeed
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he ought to give them back and then litigate the issue.

MR. FAHEY: Thank you, Your Honor.

THE COURT: But he can't undo what's already been
done but that should not be an excuse for him to further
disseminate the documents.

MR. FAHEY: Thank you very much, Your Honor.

THE COURT: Thank you. Goodbye.

MR. GODSTEIN: I'll not further disseminate them.

THE COURT: All right. Goodbye.

* * * * %

12
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I certify that the foregoing is a court transcript from an
electronic sound recording of the proceedings in the above-

entitled matter.

Shari Riemer

Dated: 12/19/06
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Case 1:04-md-01596-JBW-RLM  Document 981  Filed 12/19/2006 Page 1 of 3
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
In re: ZYPREXA PRODUCTS LIABILITY ~ :  MDL No. 1596
LITIGATION :

X

THIS DOCUMENT RELATES TO:

:  ORDER FOR MANDATORY
ALL ACTIONS :  INJUNCTION
,,,,,,,, X

Upon receipt of the (i) Emergency Oral Joint Motion of members of the In

Re Zyprexa Product Liability Litigation Plaintiffs’ Steering Committee (“PSC”) and Eli

Lilly and Company to enforce compliance with Special Discovery Master Peter H.
Woodin’s Order dated December 15, 2006, Case Management Order No. 3 (CMQ-3), and
a joint request for mandatory injunction; (ii) the Report and Recommendation of
Magistrate Mann dated December 18, 2006; and (iii) Mr. Gottstein’s submission dated
December 17, 2006; and upon having heard oral argument by counsel for the PSC, Eli
Lilly and Company, and Mr. Gottstein (by his attorney, Mr. McKay), and relying on Mr.
Gottstein’s statements in his December 17, 2006 submission to Special Master Woodin,
specifically that Mr. Gottstein has deliberately and knowingly aided and abetted Dr.
David Egilman’s breach of CMO-3, it is therefore

ORDERED that the Joint Motion for a Mandatory Injunction is hereby
GRANTED, and Mr. Gottstein is enjoined from further dissemination of any of
documents produced, pursuant to CMO-3, by Eli Lilly and Company (including ail copies
of any electronic documents, hard copy documents and CDs/DVDs);

It is hereby further ORDERED that;
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(1) Special Master Woodin’s Order dated December 15, 2006 is
enforced, and Mr. Gottstein shall immediately return all documents produced, pursuant to
CMO-3, by Eli Lilly and Company (including all copies of any electronic documents,
hard copy documents and CDs/DVDs), and which were provided by David Egilman,
M.D., M.P.H.,, or any other source, to the following address where they shall be
maintained, under seal, until further Order:
Special Master Peter H. Woodin
JAMS

280 Park Avenue, 28th Floor
New York, New York 10017;

(2) Mr, Gottstein shall immediately, upon receipt of this Order,
provide to Special Master Woodin and the parties a listing of all persons, organizations or
entities to which any documents covered by this Order, or any subset thereof, were
provided;

(3)  Mr. Gottstein shall, within 24 hours of this Order, identify to
Special Master Woodin and the parties, by specific bates stamp, the particular documents
given to any person, organization or entity noted above, which shall also include the date
and location such documents were disseminated,;

(4)  Mr. Gottstein shall immediately take steps to retrieve any
documents subject to this Order, regardless of their current location, and return all such
documents to Special Master Woodin, This shall include the removal of any such
documents posted on any website; and

&) Mr. Gottstein shall take immediate steps to preserve, until further

Order of the Court, all documents, voice mails, emails, materials, and information,
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including, but not limited to all communications, that refer to, relate to or concern Dr.

Egilman or any other efforts to obtain documents produced by Eli Lilly and

Company.
SO ORDERED.
_M/Z,/ .
U
Kiyn, New York " S Y
Dated: Brooklyn, New Yor U.gD.] .
December 18, 2006 // /
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Lisa S. Cox, CCR, RMR
Official Court Reporter
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APPEARANCES:

For the Plaintiffs:

LANI ER LAW FI RM, PLLC
Tower 56
126 East 56th Street, 6th Floor.
New York, New York 10022
BY: EVAN M. JANUSH, ESQ.
Rl CHARD D. MEADOW, ESQ.

For Eli Lilly & Company:

PEPPER, HAMI LTON, LLP

3000 Two Logan Square

Ei ght eenth and Arch Streets.
Philadelphia, Pennsylvania 19103
BY: SEAN P. FAHEY, ESQ.

LANE, POWELL
301 West Northern Lights Boul evard
Suite 301.
Anchorage, Alaska 99503
BY: BREWSTER H. JAMI ESON, ESQ.

Speci al Master:

PETER H. WOODI N, ESQ.

280 Park Avenue

West Building, 28th Floor
New York, New York 11017.
REPRESENTING MR. GOTTSTEIN:
JOHN MCKAY, ESQ.

ALSO PRESENT

JAMES GOTTSTEIN, ESQ.

REPORTED BY: LISA SCHMID, CCR, RMR

Lisa S. Cox, CCR, RMR
Official Court Reporter
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THE COURT: Good afternoon, everyone.
It's Judge Cogan. Judge Cogan. Before we
call the case, is it everyone's preference to
wait and see if we can get Mr. Gottstein on,
or should we go without him?

MR. JAMIESON: This Mr. Jamieson, for
Eli Lilly, in Alaska. | have Mr. Gottstein's
office on the line, and he's going to click
back any moment, and so, he could be here for
the conference, | believe.

THE COURT: Well, I'm happy to hold,
if you all want to hold.

MR. FAHEY: Your Honor, this is Sean
Fahey on behalf of Eli Lilly. If you want to
just put us on hold, and if you have other
matters, we can just call back this line and
let you know when we have Mr. Gottstein on the
phone.

THE COURT: All right. Let's give
him no more than half an hour.

MR. FAHEY: We think it's within
minutes.

THE COURT: Okay. That's fine.
We'll be here.

MR. FAHEY: Okay.

Lisa S. Cox, CCR, RMR
Official Court Reporter
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THE COURT: Okay. Good bye.
(RECESS.)

THE COURT: Judge Cogan here. This
is Judge Cogan. Who do we have on the line?

MR. FAHEY: Sean Fahey, on behalf of
the EIli Lilly and Company.

MR. JANUSH: Evan Janush --

THE COURT: I'm sorry. Say it again,
please.

MR. JANUSH: Evan Janush,
J-A-N-U-S-H, on behalf the Lanier Law Firm,
plaintiff.

THE COURT: Okay.

MR. JAMIESON: Brewster Jamieson with
Lane, Powell in Anchorage, Alaska, on behalf
of the Eli Lilly Company.

MR. GOTTSTEIN: This Jim Gottstein.
I'm not a party or have made an appearance in
the case, and lastly, | have retained counsel,
so it seems like maybe | should -- we should
do this when he's got a chance to be here.

THE COURT: Are you a lawyer, Mr.
Gottstein?

MR. GOTTSTEIN: | am.

THE COURT: You like us to hold on
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for a brief time while you get your lawyer on

the phone?

MR. GOTTSTEIN: If | can, yeah. And

how would I -- | can probably --

THE COURT: Just put us on hold.
We'll give you five minute to get your lawyer
on the phone.

MR. GOTTSTEIN: Thank you.

MR. JANUSH: Also present are
Mr. Peter Woodin, W-O-O-D-I-N, and Rick
Meadow, Richard D. Meadow, from my office.
There is Evan Janush from the Lanier Law Firm.
They just joined the call.

THE COURT: All right. Let's not
have appearances from anyone unless we think
there's a reasonable chance they'll be
speaking. And I just want to remind all
parties that before you start speaking, say
your name, because we are on the record here.

MR. JAMIESON: Your Honor, this
Brewster Jamieson in Alaska. It appears that
Mr. Gottstein's office has put us on hold, and
we have this very pleasant music playing. |
could call him and try to get them to take

that off if you'd like.
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THE COURT: We agree that he could
put us on hold for I think I said five or ten
minutes, so he could try to get his lawyer on
the line. 1 think that's what he's trying.

I'm very lucky. | can't hear the music.

MR. JAMIESON: Okay. Sounds like Bob
Dylan, so | don't know if you're a fan.

THE COURT: No comment.

(RECESS.)

THE COURT: All right. Does one of
the defendants want to try Mr. Gottstein
offline, see if we can get him back?

MR. JAMIESON: Your Honor, Brewster
Jamieson from Alaska. I'll do that right now.

THE COURT: Okay.

MR. JAMIESON: Your Honor, Brewster
Jamieson from Alaska. | contacted his office,
and his secretary is following up on him right
now.

THE COURT: Thank you, Mr. Jamieson.

MR. JAMIESON: You're welcome.

THE COURT: Would you tell him that
this is Judge Cogan, and he'd like him to get
back on our line right now? Okay? Thank you.

MR. GOTTSTEIN: This is Jim. Sorry
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about that. Hello?

THE COURT: Yes, Mr. Gottstein.

MR. GOTTSTEIN: Yes. Can |
conference in my lawyer? [I'll try to do that
right now.

THE COURT: Please do.

MR. GOTTSTEIN: Okay. | think
Mr. John McKay is on the line now, so --

THE COURT: Mr. McKay? This is Judge
Cogan in the Easter District of New York.
Please try to keep your voice up. Are you
affiliated with a firm you'd like to have
shown on the record, as we are on the record?

MR. MCKAY: Hello?

THE COURT: Yeah.

MR. MCKAY: I'm sorry. Evan Janush
was muting that.

THE COURT: That's okay.

MR. JAMIESON: This is Brewster
Jamieson from Alaska. |I'm not sure if Judge
Cogan is on the line.

THE COURT: I'm sorry. | am on the
line, and I just want to know if
Mr. Gottstein's lawyer would announce his

appearance one more time a little more
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clearly, and his firm, if there is one.

MR. MCKAY: Yes, Your Honor. This is
John McKay.

THE COURT: Mr. McKay, you're very
faint. Can you speak up?

MR. MCKAY: Yes, Your Honor. We may
be at the --

THE COURT:

Yes. | can barely hear you.

Can you yell into the phone?

MR. MCKAY: Yes, Your Honor. If you
can't hear, we can probably try a direct line.
John McKay, M-C-K-A-Y, in Anchorage, Alaska.

THE COURT: All right. | was able to
hear that a little bit. All right.

MR. MCKAY: May | ask what court | am
in?

THE COURT: Yes. This is Judge Cogan
from the Eastern District of New York, and
even though we have given appearances already,
I'm going to ask the parties to do that one
more time, so Mr. McKay, you know who's on the
phone. So would everyone please do that once
again?

MR. FAHEY: Sure. This is Sean
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Fahey, on behalf of Eli Lilly and Company.

MR. JANUSH: Evan Janush and Rick
Meadow, on behalf of plaintiff.

MR. WOODIN: Peter Woodin, Special
Discovery Master.

MR. JAMIESON: Brewster Jamieson for
Eli Lilly here in Anchorage Alaska.

THE COURT: All right. And so just
so we know what case this is about, this is In
Re: Zyprexa Products Liability Litigation,
Multi-district Litigation Number 1596. I'm
covering as the miscellaneous judge in the
Eastern District of New York, for Judge
Weinstein, who is outside of the district
today.

| understand there's an
application by the defendant, Eli Lilly. Just
so you know going in, everyone, | have
reviewed the Case Management Order Number 3,
that was signed by Judge weinstein on
August 3rd, 2004. | have also reviewed the

order entered by Mr. Woodin on the 15th of

December, 2006. | have also reviewed the
December 17th, 2006 -- I'll call it a draft
because it's labeled "draft" -- letter from
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10
Mr. Gottstein. And lastly, | have reviewed

the proposed recommendation -- I'll call it

the report and recommendation from Magistrate
Judge Mann, in response to the parties'

earlier conference today, at 12:18.

Let Maine just hear briefly from
the defendants. Obviously, I'm familiar,
having read these papers, with what's going
on, but would you please just summarize for me
the nature of your application?

MR. FAHEY: Yes, Your Honor, this is
Sean Fahey, on behalf of Eli Lilly and
Company.

Your Honor, the application is
really at this point asking for Mr. Gottstein
to return the documents that we believe he
improperly obtained, in violation of CMO 3, to
Special Master Woodin, until such time as
there is a ruling about whether there is a
proper way that he can obtain them.

We are aware that he's already
disseminated these materials beyond the scope
of his case, where he has allegedly subpoenaed
them, including the New York Times, and there

may be other places.
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So the first thing we're asking
for is for him to return all documents.
Second, | him to provide specific information
about who he disseminated the documents to,
and on what date. The third is to --
obviously, no further dissemination of the
materials, and the fourth is a requirement

that he preserve all emails and all
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correspondence of any kind, whether it's voice
10 mail, written letters, emails, so that we can
11 pursue a contempt proceeding against both he
12 and Dr. Egilman, who we believe clearly

13 violated CMO 3.

14 THE COURT: AIll right.

15 Do the plaintiffs need to be

16 heard on this?

17 MR. JANUSH: No, Your Honor.
18 THE COURT: Okay. Mr. McKay, as |
19 said, | have read Mr. Gottstein's letter. Do

20 you have anything that you want to add to

21 that?

22 MR. MCKAY: Well, Your Honor, | don't
23 want to add anything because | am ahead of you
24 at this point --

25 THE COURT: I'm sorry, Mr. McKay.
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You faded out. The only thing | heard for
sure was you that you didn't want to add
anything because | am a head of you at this
point.

MR. MCKAY: Yes, Your Honor. You
know that at only this time, Mr. Gottstein
this morning --

THE COURT: And he says it's still
morning here in Alaska.

MR. MCKAY: What I'm telling you,
Your Honor -- | apologize. | hope you can
hear me. What I'm telling you is that | have
not had an opportunity to review the documents
that you have referred to. | have received a
copy of the documents from my client, at least
some of the documents that you have referred
to, but I've only been able to begin reviewing
them, and in addition, Mr. Gottstein indicated
that the magistrate called him this morning.
I'm not sure that it's from a phone
conference, but the short of it is, we would
be not prepared at this time to fully or
fairly respond to the petition. | have not
seen a copy of the petition. | don't know if

Mr. Gottstein has it or not, but | have not.

Lisa S. Cox, CCR, RMR
Official Court Reporter

12



© 00 N o o A~ W N P

N NN N NN R R R R R R R R R R
g A W N B O © 0 N O O A W N B O

13
In addition, | think the one thing | can add

in addition is that Mr. Gottstein would be
prepared to preserve the status quo by
agreeing -- if this has not already been done
-- not to further dissimilate the documents,
until we have had an opportunity to --

THE COURT: All right. Thank you,
Mr. McKay. | believe we got all of that.

Let me ask the defendant, Eli

Lilly this: Are you comfortable with the
offer that's been made to freeze the status
quo, in lieu of the mandatory injunction that

you are seeking?

MR. FAHEY: Your Honor, based on
Mr. Gottstein's prior contact and conclusions
with an expert, we're not comfortable with it.
We know that he's already disseminated
information. We have no problem with him
talking the time to more adequately respond to
the issues that we are presenting, but we do
believe, that he needs to immediately return
the documents in his possession to Special
Master Woodin, and provide the information as

to who has received the document.
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THE COURT: AIll right, Mr. Fahey.

Let me ask you this. What's the rule or
statutory predicate for this application?

MR. FAHEY: It's a violation of
Section 37, and also what's provided for under
CMO 3.

THE COURT: You mean Rule 377

MR. FAHEY: Sorry. Yeah, Rule 37.
It's also provided for under CMO 3.

THE COURT: Okay.

MR. FAHEY: And there is --

THE COURT: Are you still there,
Mr. Fahey?

MR. FAHEY: Yes, I'm here.

THE COURT: You kind of trailed off.
But | understand the basis for your relief is
Rule 377

MR. FAHEY: Well, it's Rule 37. We
also believe the All Writs Act should apply,
since the action that Mr. Gottstein is
attempting to take into state court is
frustrating the purpose of federal litigation
and the orders issued by the federal court
much, and so that those are the bases for our

request.
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THE COURT: All right. Anything
further from anyone or from Mr. Gottstein's
lawyer?

MR. MCKAY: Your Honor, this is
nothing -- again, I'm at a significant
disadvantage. Number one, | haven't seen an
application. It sounds like the grounds for
the application are being researched as we
speak --

THE COURT: Mr. McKay, you trailed
off after you said, "The grounds of the
application are being thought of or