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Lilly has filed a 'olice of Appeal from the Superior Court's June 13,2008, Order

Granting Bloomberg's Motion to Unseal Records ("Order"), and also from the Superior

Court' June 18,2008, order denying Lilly's motion for a stay on unsealing the documents.

These orders are auached hereto as Exhibits A and B, respectively. Lilly hereby moves the

appeal.
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and di eminarion of the documents filed under seal below during the pendency of this

harm and 10 presef\e federal-state comity, Lilly requests that this Court prevent the unsealing

un aled and made available to be inspected and copied by the public. To avoid irreparable

fIl und r eal in the case belo\\', are public documents, and effective today are to be

highl) onftdential trade e rets of Appellant Eli Lilly and Company ("Lilly"), which were

a

ppellant.
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MDL.1596. Exhibit D. However, on March 7, 2008, Appellee Bloomberg, LLC d/b/a

confidential Lilly documents which had been filed under seal. Bloomberg's motion is at

Exhibit E. Lilly's opposition to that motion and Bloomberg's reply are at Exhibits F and G,

respectively. On June 13, 2008, the Superior Court entered the Order, thereby granting

Bloomberg's motion to unseal the records. Exhibit A. On June 16, 2008, Lilly then filed, on

an expedited basis, a motion to stay the Order, so that Lilly could have the time to file a

motion for reconsideration of the Order. Exhibit H. Today June 18 2008 th S ., , , e upenor

Court issued an order denying Lilly's motion to stay; this order slates in part: "This Court

Bloomberg ews ("Bloomberg") moved to intervene in this case in order to obtain

protecli e order in federal court in In re Zyprexa Products Liability Litigatian, MOL No. 04-

..

entered by the Superior Court. Exhibit C. Virtually all of these documents are subject to a

Lilly documents with the Superior Court under seal pursuant to a confidentiality order

underlying case. During the pendency of that case, both Lilly and the State filed confidential

of the public in possession of any copy of the records, pending this appeal.

Briefly, the facts are as follows: Lilly and the State of Alaska settled the

Court to tay the implementation of the Order-that is, to stay the unsealing of any records

which \\ere there ubject of the Order-until such time as this appeal can be heard. In

addition. hould the documents be unsealed and made available to the public before this

Court i ues a tay, Lill also moves for an order from this Court requiring the return of such

documents and prohibiting the publication or dissemination of the documents by any member



un eating the record. The records noW are available for public access."
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prevenl uch disclosure.

Further this Court can see from Lilly's motion for stay (Exhibit H) that Lilly asked

for a slay below so thai it could prepare and file with the Superior Court a motion for

reconsideralion of the Order. Under Alaska Rule of Civil Procedure 77(k), Lilly had ten days

10 file its motion for reconsideration. H ., dowever, 10 Its or er denying the motion for stay

(Exhibil B), the Superior Court stated: 'The Court has delayed unsealing the records for five

days. Lilly has nOl moved 10 reconsider." The Superior Court w b' t .as 0 VIOUS Y of a mmd to

refrain from unsealing the records to allow Lilly th .e lime to file its motion for

destroyed by public disclosure before Lilly can exhaust the procedures available to it to

Order), and on appeal 10 this Court. The purpose for filing the documents under seal will be

unsealing of the documenlS bolh in the Superior Court (by motion for reconsideration of the

should remain under seal will be mOOI, and Lilly will have lost its right to further contest the

acces ed by Bloomberg or any other member of the public, the dispute over whether they

the first instance. A bell cannOl be unrung. Once lhe documents are made available and

xhibil B.

documents be accessed by the public, if those documents should never have been unsealed in

Lilly will nol argue in this motion the subslance of \ hy il believes that the

uperior Court erred in unsealing lhe documenls filed under seal by Lilly below. The point

for this motion i the immediale and irreparable harm 10 Lilly which will occur should the

will n I la
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to confidential Lilly material have been resolved by the Second Circuit Court of Appeals.

Exhibits I, J and K. The impact of the Zyprexa MDL on the confidentiality of the sealed

documents needs to addressed in the proper forum; again, unsealing and disclosure of the

documents to the public at this time will destroy Lilly's opportunity to make this argument.

the confidentiality of the documents until complaints about Alaskan James Gottstein's access

I Moreover, expecting Lilly to file a motion for reconsideration within five d
unreasonable. The Order was released by the Superior Court 0 F . ays was
of the next five days were over the weekend. n a nday afternoon, and two

Exhibit D. In addition, Judge Weinstein has deferred dealing with motions to de-designate

seeks to remain under seal are protected by a case management order in the Zyprexa MOL.

a

Wein tein, U. . District Court, Eastern District of New York. The documents which Lilly

uperior Court clearly erred in that regard.

In addition, it is important that the Court note that the underlying issues in this

being addressed in the Zyprexa Multidistrict Litigation pending before Judge Jack B.

case, which dealt with claims relating to the drug Zyprexa manufactured by Lilly, are also

nsideration, but for some inexpli able reason impo ed a five-day deadline on Lilly for

the motion ~ r recon ideration. The uperior Court had not previously advised Lilly that it

had onJ fi e days to move for re onsideration and there was no reason for the Superior

Court to deviate from the ten-day deadline impo ed by Rule 77(k).1 To the extent that the

uperio
r

Court thought that Lilly had not filed a timely motion for reconsideration, the
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By \"?(IV-...--r~V Brewster H. Jamieson, ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

I•

RE PECTFULLY SUBMlTfED this 18th day of June, 2008.

LANE POWELL LLC
Attorneys for Eli Lilly and Company

F r \he reason tated above, Lilly a ks \hat \his Court stay accesS to and
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appeal.

\\ he\her \hey should be unsealed in the first instance may proceed in \he natural course of this

for a ta) in \he unsealing and public disclo ure of these documents so that the merits of

p edures available to it to contest \he unsealing of \he documents. All that Lilly is asking is

out om f \hi appeal. Lilly i not a king this Court to re1lLx any deadlines to accesS the

di mination of any of \he documents which are \he subject of \he Order, pending the
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Eli Lilly and Company's MOlion 10 tay Unsealing of Records, daled June 16,2008 H

Order Issued by Honorable Jack B. Weinslein, E.D. .Y., daled December 21, 2007 .1

Order Issued by Honorable Jack B. Weinstein, E.D..Y., daled February 12,2007 .1

Olice of Re-Filing of Reactivalion of Appeal, by D. John McKay in Second Circuit
Court of Appeals, June 12, 2008 K

Records, dated May 2 2008 , ,- G
Bloomberg's Reply to Supplemental Response 10 Motion to Lntervene and 10 Unseal

Eli Lilly and Company's Opposition 10 Bloomberg's MOlion to lnlervene and 10
Unseal Records, daled March 20, 2008 F

Bloomberg s Motion 0 Intervene and to Unseal Records, daled March 7, 2008 ·· .. ·
E

Order Granting Bloomberg's MOlion 10 Unseal Records, daled June 13,2008 ·· .. ····· · A

Order Denying Eli Lilly's Motion to Stay Unsealing of Records, daled June 18,2008 B

Protective Order, dated July 30, 2007 C

Leuer with Case Managemenl Order No.3 (ProleClive Order), daled Augusl 3, 2004,
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