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Dan A. Hensley

Attorney '
Practice Limited to Mediation and Arbitration
1036 W. 22d Ave.
Anchorage, AK 99503
360-3177
dhensley@gci.net

September 24, 2007

Brewster Jamieson, Esq.

Lane, Powell, Spears, Luberski, LLP
301 W. Northern Lights Blvd., Suite 301
Anchorage, AK 99503

Eric Sanders

Feldman, Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501

RE: State of Alaska v. Eli Lilly & Co., 3AN-06-05630 CI
DISCOVERY MASTER ORDER
State’s First Motion to Compel

Lilly’s Motion to Compel
Lilly’s Motion for Commission for Subpoena

Introduction

r ~

Q The State of Alaska seeks damages from Eli Lilly & Co. for harm

\

\;r: allegedly caused by Lilly’s marketing and sale of the drug Zyprexa. The State asserts
o~

claims in strict product liability for failure to warn and design defect, for violation of the
State’s Unfair Trade Practices and Consumer Protection Act, and for negligence,
negligent misrepresentation and fraud.

The State has not filed a class action and is not seeking damages for individual

patients. Instead, the state seeks to recover for excess expenditures allegedly incurred by
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ns and medical treatment

the State’s Medicaid program in paying for excess prescriptio

for injuries caused by use of the drug.

Because it is not seeking damages for individual patients, the State does not

ng specific patients. Rather, the

intend to prove its case by presenting evidence regardi
State will attempt to prove its claim solely by use of statistical and epidemiological
evidence. For example, the State may argue that epidemiological data demonstrates that
use of Zyprexa in a Medicaid population produces a significant increase in diabetes and
that Lilly failed to warn the consumer (an ordinary doctor) of this risk and of the need to
take appropriate extra precautions to prevent that risk.

The State’s experts will apply existing scientific research to the State Medicaid
database to reach conclusions about the injury and damages allegedly suffered by the
Medicaid program. That data base, according to the State, will allow experts to identify
(without naming) every Medicaid recipient who took Zyprexa, the illness for which it
was prescribed, whether the patient suffers from one of the medical conditions caused by
Zyprexa and information regarding other risk factors that may have caused those
complications.

The trial court has imposed limits on discovery in this case. Lilly has been
involved in substantial other litigation regarding Zyprexa and a considerable amount of
discovery has been catalogued in a collection in Multi District Litigation in New York.
Because the State has access to those documents, the Court found no good reason to
allow the State to conduct direct discovery against Lilly for the same information. In

addition, the court set a trial date of March 2008 in this complex case, based primarily on
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the State’s estimate of the amount of time necessary to prepare the case under its

epidemiological theories.

In earlier proceedings Judge Rindner, although recognizing that use of
epidemiological evidence is generally accepted in litigation, found that he did not have
sufficient information to determine whether the State’s evidence passed muster under
Alaska law. The Judge ordered discovery to flesh out those claims so that he could make
that determination. He also noted that Lilly was free to defend the claim in whatever
ways might be appropriate, and thus did not limit Lilly’s discovery solely to the defense
of epidemiological evidence.

With this general background in mind I turn to the specific discovery disputes
raised by pending motions. This order will address is detail the most significant dispute
between the parties — access to individual patient records. As explained below, I find that
in large part Lilly has not shown how discovery of individual Zyprexa users’ medical
records will lead to evidence relevant to challenging the State’s epidemiological
evidence. To the extent that Lilly has demonstrated a theoretical possibility that this
evidence may be useful, that does not outweigh the significant risk of harm posed by a
wholesale invasion of mental health patients’ records or the expense and considerable

delay resulting from that discovery. Finally, Lilly has not explained how this discovery

will aid its defense of the case in ways other than challenging the scientific evidence.

Following the general discussion of the patient records issue, this Order will

address all remaining discovery disputes.
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Access t0 Individual Patient Records

Lilly seeks discovery of medical records of State Medicaid patients receiving

Zyprexa. The State OppoOses, claiming that the records are not relevant and asserting a
number of other privacy and practical objections.

At the outset I note that Zyprexa is prescribed for patients diagnosed with mental
iliness or mental health concerns, including schizophrenia, certain stages of bipolar
disorder and mood disorders. Thus I will not order discovery of the records containing
the identity of these patients unless that discovery is vital to this litigation and unless
there is no other practical way of obtaining it.

The State argues that evaluating whether and why an individual Zyprexa patient
incurred adverse symptoms does not shed any light on whether the overall
epidemiological evidence is valid. The State claims that its epidemiological estimate of
increased risk of diabetes is based on the Medicaid population as a whole and not on
specific individuals. The State supports its claims by noting that in the scientific arena,
Lilly and the Federal Drug Administration rely heavily on epidemiological evidence to
make major decisions concerning prescription drug regulation without needing access to
specific patient records.

Lilly makes the following arguments to support its request for access to individual
patient records. (1) It needs the individual records to challenge directly the State’s expert
epidemiological evidence; (2) The State Medicaid database is insufficient because it does
not contain information about certain non-Zyprexa risk factors for diabetes, including

being overweight and having a family history of diabetes; (3) Access to medical records

will allow Lilly to test whether the Medicaid database entries are accurate; and (4) Lilly
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is not limited to defending this case by using epidemiological evidence, and the medical

records may produce relevant evidence to other forms of defense. Iaddress these claims

in order.

Lilly has not really explained why use of specific patient records is an accepted
scientific method for directly challenging epidemiological evidence. Lilly’s expert, Dr.
Virnig, identifies the kind of general factors that might be important in evaluating an
individual’s claim of Zyprexa related diabetes — risk factors other than diabetes, prior
history of diabetes or the fact that some diabetes patients are non-symptomatic. But Dr.
Virnig does not explain how access to this specific information is useful in challenging an
epidemiological study where one population is compared against another and the factors
mentioned by the affidavit are controlled.

Lilly’s second claim, also supported by the Virnig affidavit, is that the State’s
Medicaid database is not sufficiently detailed to be used as a basis for a valid
epidemiological analysis because it does not contain important information. While Lilly
is free to challenge to validity of the database, it is not clear to me that access to
individual records is the appropriate scientific method of doing so. In fact, Dr. Virnig
was able to explain in detail why the database production is inadequate without having
access to patient records. If the database is inadequate, that may be cause for its
exclusion from trial. If the database is admitted at trial Lilly presumably will have ample

opportunity to show the jury that the State’s claims are based on bad science. But

nowhere in Lilly’s arguments is the claim that access to individual records is necessary to

show that the database is inadequate.




ess to individual patient records is necessary to challenge

Lilly also asserts that acc

the validity of entries coded in the database. Lilly is technically correct. Lilly is entitled

to test the accuracy of the database and the only 100% foolproof way to challenge its

accuracy is to start from scratch and compare individual records to data base entries.

But, a court is obligated to impose reasonable limitations on discovery, including

limitations on pursuing information that might technically Jead to the discovery of
relevant information. In doing so a court may balance the need for the information
against the cost, burden and harm caused by obtaining the data.

Discovery of the identity of Zyprexa users would be extraordinarily intrusive.
Zyprexa is used to treat mental iliness, including schizophrenia, certain stages of bi-polar
diseases and other mood disorders. The records of Zyprexa users are bound to contain
highly personal and private information.

Discovery of these records will cause significant delay in this case. The State
estimates that its case involves prescriptions to approximately 700 Zyprexa patients. To
obtain these records, the State or Lilly would be required to review the Medicaid database
to identify the patients and their physicians. Then, a party would be required to send an
order to the physicians to produce the records. The court may be required or feel
obligated to offer each patient the opportunity to object to disclosure of his or her records.
Even in the absence of that requirement or courtesy, I anticipate that the court will be
required to resolve assertions of physician-patient privilege by some physicians.

Discovery of the records but with information regarding the actual identity of the
patient removed would be less intrusive but equally time consuming. At oral argument

the parties discussed retaining a medical records gathering company to obtain the records
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rds prior to distribution to

(under the process described above) and then redacting the reco’

the parties. But this method of discovery would still entail considerable delay through

the process of patient and physician identification, potential objections made by

physicians, and the record editing process. Although neither party discussed the costs of

this method of discovery, neither volunteered to pay for it.

 cannot determine exactly how long gathering this data would take. ButI can say
with some confidence that if the discovery is ordered, the March 2008 trial date will have
come and gone before anyone sees an actual patient record.

In light of these burdens associated with the gathering of records, Lilly must make
a strong showing that it is likely that the discovery will produce important evidence
undermining the accuracy of the Medicaid database. Lilly has not made that showing.

As to post 1996 data, Lilly makes only general assertions of potentially inaccurate
database entries. For pre 1996 data, the State has conceded that some of the data is
“corrupt.” But I do not know what that means. That may mean that the data is so
unreliable that the State may not use it to establish epidemiological proof. In that case,
Lilly doesn’t need actual patient records to challenge that evidence.

Finally Lilly claims that it needs specific patient information to defend the case in
ways unrelated to the epidemiological proof. But, when pressed Lilly was unable to
make a compelling showing as to why the court should invade a mental health patient’s
privacy in pursuit of that goal.

Lilly asserts that it might want to present evidence from individual patients who
liked the drug and felt better using it. But its not clear to me what that type of evidence

would prove. The State does not assert that Zyprexa has no benefit or that some patients
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were happy with the drug. Indeed, as Lilly points out, Zyprexa is still part of the State’s

ulary — Medicaid physicians are free to prescribe it and seek payment for

Medicaid form!

their services. Finally, even if evidence from satisfied actual Zyprexa users is relevant,

surely Lilly can find that evidence by some means other than the method proposed here.

Lilly has asserted number of objections regarding the State’s production of
information from its Medicaid Database (aside from information regarding the identity of
Zyprexa patients). The Virnig affidavit specifically identifies those deficiencies.

At oral argument the State indicated that it did not object to producing the
information identified by Dr. Vimig if it was actually in the database. The State has since
confirmed that it has taken steps to provide that discovery. Thus I consider Lilly’s
motion resolved. Iam mindful that the State’s case may rise or fall in large part on the
database. Lilly may renew its motion regarding the database if unsatisfied with the
State’s supplemental discovery.

Lilly also filed a separate motion seeking a subpoena of the original database
maintained for the State by First Health Services Corporation. The State opposes.

The State asserts that it took the original database, manipulated it to exclude all
patient identifying information, and produced (or will produce) the rest. The State claims
that if Lilly has access to the original database, it will have access to patient identifying
information.

Lilly doesn’t dispute the second claim -- that access to the First Health records

will result in access to patient identifying information. But Lilly asserts that it should
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have that access because the production from the State has been so shoddy that Lilly

cannot be assured of the accuracy of the edited database information.

For the reasons stated above, Lilly {s not entitled to access 10 patient identifying

information. Because the State has committed to making additional database discovery,
Lilly’s claim of risk of inaccurate production is not persuasive.
Rulings on Individual Discovery Requests
Lilly's Motion to Compel (August 6. 2007)
DENIED. See discussion of Access to Patient Medical Records above.
MMWWM
DENIED. See discussion of Access to patient Medical records and Discovery
Regarding State’s Medicaid Data Base above.
State’s First Motion to Compel (July 10.2007) *
DENIED in part and GRANTED in part.
Int. # 1, RFP # 1. Lilly withdrew its objection at oral argument. |
Int. # 2, RFP #2. DENIED. The State seeks information regarding '
communications about Zyprexa from Lilly to public payors of medical bills in Alaska ’
other than Medicaid. Lilly argues that the information sought will not lead to admissible
evidence because the State’s claims are limited to misrepresentations to Medicaid. The
State argues that this information is relevant because other public payor organizations
could influence the State and prescribing physicians regarding the use of Zyprexa.
The State has access to the MDL collection that likely contains a representative
sample of communications about Zyprexa made by Lilly to numerous organizations. Itis

also likely that the communications made to other payors in Alaska are similar to
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communications made to the State and evidence of communications available in the

MDL collection.
The evidence sought by the State is technically discoverable - but it appears that

the ability of other payors to influence the State is tenuous and the information sought is
also likely redundant to information already available to the State. Given the State’s

interest in limiting unnecessary discovery so as to preserve the March 2008 trial date,

Lilly’s objection to the discovery as overbroad is sustained.

Int. # 3, REP #3. Lilly withdrew is objection at oral argument.

Int. #6, RFP #9. DENIED. The State seeks information regarding
communications about Zyprexa from Lilly to representatives of Alaska’s executive or
legislative branch. Lilly asserts the same objections noted above regarding Int. #2. The
State does not have any evidence that other members of the Alaska executive branch or
the Alaska Legislature influenced Alaska Medicaid regarding the use of Zyprexa. Lilly’s
objection is sustained.

Int. # 8, RFP #11; Int. #9, RFP # 12; Int. #10, RFP # 13; Int. # 11, RFP # 14.
DENIED. The State seeks information regarding communications about Zyprexa from
Lilly to patient advocacy groups, the American Psychiatric Association, the Texas
Medication Algorithm Project, and Comprehensive NueroScience. Lilly’s objections are
sustained for the reasons stated above in Int. #2.

Int. #4, REP #7. GRANTED in part. The State seeks information regarding call
note references to Zyprexa generated by Lilly sales representatives in Alaska. Call notes

are brief entries made by sal i i i i i
y sales representatives documenting meetings with physicians.

Lilly recognizes that the information may be discoverable but claims that retrieving the
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nsome. Lilly asserts that it must search

information from its database is unduly burde!
approximately 40,000 entries in the call note database, a task that may take 1300 hours.

The State disputes this assertion.

etermine how burdensome the search for

1 do not have enough information to d

Alaska related Zyprexa call notes will be. But Lilly’s proposed solution to the issue

oduce a random sample of Zyprexa related call

appears reasonable. Lilly proposes to pri

notes and suggests that any pattern relevant to these proceedings should reveal itself

through that sample.

Lilly shall produce a random sample of 4,000 Alaska call notes referencing

Zyprexa.
Int. #7, REP # 10. Lilly withdrew its objection at oral argument.

Int. #12. GRANTED in part. The State seeks financial information regarding

e from Zyprexa sales, cost of products sold, gross margin,

Lilly’s worldwide revenu

operating expenses, other expenses and income before taxes. Lilly agrees to produce
publicly available information regarding sales and revenue, but objects to engaging in ‘
forensic accounting to calculate cost of products sold, gross margin, operating expenses

and pre-tax income. While the more detailed financial information may help the State

prove a motive for misrepresentation or corroborate the State’s claim that Lilly’s

marketing tactics resulted in increased sales, the publicly available information offered by

Lilly is relevant to the same issue. In light of the State’s interest in efficient discovery to

maintain the March 2008 trial date, Lilly’s objections to produce other than publicly

available information are sustained. Lilly must produce publicly available worldwide

Zyprexa sales revenue responsive to this request.
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Int. #13. Granted in part. The State seeks information regarding Lilly’s Alaska

Zyprexa sales revenue, and its gross margin and income before taxes. For the reasons |

stated regarding Int. # 12, Lilly must produce publicly available Alaska Zyprexa sales

revenue responsive to this request.

Int. # 19 and 20. Lilly’s 9//21/2007 letter is responsive to this request.

RFP #4, 5 and 6. GRANTED. The State seeks documents regarding
communications about Zyprexa from Lilly to Alaska physicians other than those made by
Lilly sales representatives. Those include communications made by “thought leaders” —
physicians or other consultants retained by Lilly to communicate about Zyprexa on
Lilly’s behalf. At oral argument Lilly counsel conceded that these documents may be
discoverable and indicated that counsel had not made a search for them. Counsel also
indicated that he would check but was not certain whether he had the capability of
locating that information in Lilly’s file database.

Lilly shall make a diligent search for documents responsive to these requests and
produce those documents within 15 days. If unable to locate documents Lilly must
explain efforts made in that regard.

Int. #5, 15, 16, 17 and 18; RRFP # 8, 15, 17, and 18. GRANTED in part. Lilly
did not object to the discoverability of the information sought by these requests but
referred the State to the MDL collection to obtain that information. The State asks that

Lilly at least designate the Bates ranges for that information to ease the burden of

locating the documents.




¥ »

At oral argument Lilly asserted that the MDL collection was SO extensive, and the

method of organization of documents SO peculiar, that it was equally difficult for the
State and Lilly to locate the information in the collection.

In my view, if Lilly knows the information sought by the State is in the MDL
collection, then Lilly must have some idea as to how t0 locate the information. Thus, no
later than September 27 Lilly must produce the information sought by the discovery, OF

provide some more specific means to assist the State to locate the information, or if

unable to do either, explain what efforts were made to obtain the information.

Discovery Master Fees

The Discovery Master fees incurred to date for all matters submitted are

$6350.00.< T e parties shall each pay one- Inlf (Invoice submitted to counsel)

’Wf &m%/

Dan A. Hensley
Discovery Master
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK

TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
VS.
ELI LILLY AND COMPANY,

Case No. 3AN-06-5630 CIV
Defendant.

L~ o S N N s

e

ORDER GRANTING PERMISSION FOR NON-RESIDENT ATTORN EY
T.SCOTT ALLEN JR. TO APPEAR AND PARTICIPATE

[T IS HEREBY ORDERED that the Motion and Application of Non-Resident
Attorney T. Scott Allen Jr. for Permission to Appear and Participate as co-counsel for
plaintiff State of Alaska in the aboy e-referenced case is GRANTED.

DATED this "] _ day of 5@;»}_ 2007.

BY THE COURT

Mark Rindner
Superior Court Judge

cartity that oS KMbEY 12007

- 5
of the a‘kcve was mailed to each of the following &
thelr addresses of record: *

nders Jamieson
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,

VS.

Ry, S,

C:s,./.
Case No. 3AN-06-588 061, .

ELI LILLY AND COMPANY,

Defendant.

MOTION AND APPLICATION OF NON-RESIDENT ATTORNEY y
T.SCOTT ALLEN JR. FOR PERMISSION TO APPEAR AND PARTICIPATE

Pursuant to Alaska Rule of Civil Procedure 81(a)(2), attorney T. Scott Allen Jr. of
the law firm of Cruse, Scott, Henderson & Allen, L.L.P., whose mailing address is 2777
Allen Parkway, 7" Floor, Houston, Texas 77019-2133 (Telephone: (713) 650-6600),
applies for permission to appear and participate as co-counsel for plaintiff State of Alaska
in this action.

Mr. Allen will associate with the undersigned, Eric T. Sanders, a member of the
Bar of this Court, who maintains an office at a place within the district, with whom the
Court and opposing counsel may readily communicate regarding this case. My Consent
of Local Counsel in support of this motion is filed herein.

Mr. Allen is a member in good standing of the Bar of the State of Texas, A copy
of his Certificate of Good Standing with the Bar of the State of Texas is attached as

Motion and Application of Non-Resident Attorney — T. Scott Allen Jr.

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 1 of 3
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FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

ation is also

ayment of the required fee to the Alaska Bar Assocl

Exhibit A. Proof of p
attached as Exhibit B.

DATED this %% day of August, 2007.

FELDMAN ORLANSKY & SANDERS
Attorneys for State of Alaska

By

Eric T. Sanders
Alaska Bar No. 7510085

CONSENT OF LOCAL COUNSEL

The undersigned consents and moves for the granting of the application of T. Scott
Allen Jr. to appear and participate as co-counsel in this action on behalf of plaintiff State
of Alaska. The undersigned is authorized to practice law in the State of Alaska and is
admitted to the Superior Court for the Third Judicial District at Anchorage.

Dated this j_” __day of August, 2007.

FELDMAN ORLANSKY & SANDERS

By:

Eric T. Sanders

Alaska Bar No. 7510085
500 L Street, Suite 400
Anchorage, Alaska 99501
Telephone: (907) 272-3538
Facsimile: (907) 274-0819

Motion and Application of Non-Resident Attorney — T. Scott Allen Jr.

State of Alaska v. Eli Li, = e
Pagesofs . Lilly and Company, Case No. 3AN-06-5630 CIV




I hereby certify that a true and correct copy of the
foregoing Motion and Application of Non-Resident
Attorney T. Scott Allen Jr. for Permission to Appear
and Participate was served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

/ / / 7 7
By [fCagl . S Z (B
Date /YU 2/ /rz

FELDMAN ORLANSKY
& SANDERS
500 L STREET

FOURTH FLOOR
ANCHORAGE, AK
5 99501
EL: 907.272.3538 .
FAX: 907.274.0819 Motion and Application of Non-Resident Attorney — T. Scott Allen J
. enJr.

State of Alaska v. Eli Lilly H
B Eli Lilly and Company, Case No. 3AN-06-5630 CIV
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CERTIFICATE OF GOOD STANDING

UNITED STATES OF AMERICA §

wn wn

SOUTHERN DISTRICT OF TEXAS

I, MICHAEL N. MILBY, Clerk of the United States District Court for the -
SOUTHERN DISTRICT OF TEXAS
§§§ DO HEREBY CERTIFY That T. Scott Allen Jr., Federal Bar No. 64, was duly admitted
Zz3 g-
5>
ﬁg to practice in said Court on August 12, 1985, and is in good standing as a member of the bar of said
é? Court.
22
3 Dated August 24,2007 at Houston, Texas.
=

>
N\

TCHAEL N. MILB}Y/Slerk

Attorney Admissions Deputy Clerk




ALASKA BAR ASSOCIATION
PO. Box 100279, Anchorage, Alaska 89510-0279
(907) 272-7469
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
' THIRD JUDICIAL DISTRICT AT ANCHORAGE =
‘\ STATE OF ALASKA,

| Plaintiff, | )
| | Case No. 3AN-06-05630.Cl
{\ V. \

I

| ELILILLY AND COMPANY. | MOTION OF NONRESIDENT

i . ATTORNEY FOR PERMISSION
{ Defendant. TO APPEAR AND PARTICIPATE

TO APPEAR AND AR =——"—
I
Pursuant to Alaska R. Civ. P. 81(a)(2), defendant moves 0 permit Barry H. Boise of

Pepper Hamilton LLP, 3000 Two Logan Square, Philadelphia, Pennsylvania 19103-2799,

phone number 215-981-4881, to appear and participate as attorney for defendant in the

907.276.2631

above-captioned action. Mr. Boise. as shown by the attached certificate, is a member in good
standing of the Bar of the Commonwealth of Pennsylvania and is not otherwise disqualified
from practicing law in the State of Alaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of

|
Lane Powell LLC, whose address is 301 West Northern Lights Boulevard, Suite 301,

Anchorage, Alaska 99503-2648, phone number 907-277-9511, and who is authorized to

L practice in this court and the courts of this state. Brewster H. Jamieson consents to this

Telephor

| Tt
| association.

\
| Pursuant to Civil Rule 81(a)(2)(D). proof of payment of the fee required to be paid to
the Alaska Bar Association is also attached.

DATED this 31st day of August, 2007.

LANE POWELL LLC
Attorn€yy for Defendant

1 certify that on August 31, 2007, a copy
of the forcgoing was served by mail on:

Eric T. Sanders, Esq

Feldman Orlansky & Sanders

500 L, Street, Suite 400

Anchorage, / a 99501-5911
e

Nahci L. Bigg, " CPS, PF
@9867.0038/161537.1
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X

Supreme Court of Pennsylvania
CERTIFICATE OF GOOD STANDING

Barry H. Boise, Esq.

DATE OF ADMISSION

December 12, 1991

The above named attorney was duly admitted to the bar of the Commonwealth of
Pennsylvania, and is now a qualified member in good standing.

Witness my hand and official seal
Dated: August 30, 2007

Sotipot by por
\_Pafricia A. Johnson

Chief Clerk

00061 |




ALASKA BAR ASSOCIATION
PO. Box 100279, Anchorage, Alaska 99510-0279
(907) 272-7469
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Dan A. Hensley

Attorney .
Practice Limited to Mediation and Arbitration
1036 W. 22d Ave.
Anchorage, AK 99503
360-3177
dhensley@gci.net

September 17, 2007

Brewster Jamieson, Esq.

Lane, Powell, Spears, Luberski, LLP
301 W. Northern Lights Blvd., Suite 301
Anchorage, AK 99503

Eric Sanders

Feldman, Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501

RE: State of Alaska v. Eli Lilly & Co., 3AN-06-05630 CI

DISCOVERY MASTER ORDER
STATE’S SECOND MOTION TO COMPEL

For the reasons stated below, the State’s Second Motion to Compel is
GRANTED.
The State’s second motion to compel seeks discovery of information related to a
March 28, 2007 letter from the FDA to Lilly regarding a drug called Symbyax, a
combination of Zyprexa and Prozac. The letter refers to a study or research submitted by
Lilly and expresses concern that information known to Lilly about weight gain,
hyperglycemia, and hyperlipidemia associated with the drug was not included in Lilly’s
proposed warnings. The state seeks information regarding the studies and

communications between Lilly and the FDA regarding the March 28 letter.
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Lilly claims that information sought by the State is irrelevant because it was
developed in 2006 or later and the State’s claims are based on conduct preceding 2006.
Lilly also argues that even if the information is relevant, the court should impose &
discovery cutoff date similar to that imposed by the MDL (2004) because with a

d daily. Finally, Lilly claims that it

medicine on the market, new information is develope!

should not be required to disclose information regarding Prozac, the other drug in
Symbyax.
I find that the discovery seeks information that may lead to the relevant evidence.

he same concerns raised by the State in this litigation —

The FDA letter expresses U

whether Zyprexa (alone or in combination) creates an increased risk of diabetes

symptoms. Although Lilly presented the studies to the FDA in 2006, it is possible that

the studies were based on information available earlier. Finally, because the request
focuses on a discrete issue, allowing this discovery will not automatically open Lilly up
to ongoing discovery of information generated at later times.

Lilly shall answer the State’s Interrogatories 1-9 within 10 days. Lilly shall
produce the documents requested by the State’s RFP Nos. 1-6 within 15 days.

To the extent that information responsive to these discovery requests is contained
in the MDL discovery collection, Lilly’s counsel shall identify a specific means of
locating the information, or if unable to locate it, explain why counsel believes it is there
and what efforts were made to locate it.
Lilly is not required to produce information regarding Prozac, if it is possible to

segregate that information from the discovery.
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STATE OF ALASKA,

Plaintiff,
Case No. 3AN-06-05630 CI
Vi
i DEFENDANT ELI LILLY
ELI LILLY AND COMPANY, | AND COMPANY’S
SUPPLEMENTAL IDENTIFICATION
Defendant. OF RETAINED EXPERT WITNESSES

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

|

301 West

retained experts, supplementing the identification filed by Lilly on August 10, 2007, as
required by the Court’s Routine Pre-Trial Order.
identification on August 10, Lilly submits this list without the benefit of evidence that may be
considered by experts, including data from the State’s Medicaid claims database and patient

medical records. This evidence is the subject of a Motion to Compel pending before the

Defendant Eli Lilly and Company (“Lilly”) submits the following identification of

As was the case when Lilly filed its

Discovery Master. Accordingly, Lilly may identify additional witnesses, and Lilly’s
witnesses may be asked to testify about topics in addition to those identified below, as
necessary, to address the evidence discovered in the case. Lilly also may name or substitute
additional experts or withdraw some experts named herein at a later date, and may name
additional experts to respond to the State’s expert reports. Subject to the foregoing, Lilly
hereby advises it may call the following expert witnesses to testify at the trial in this matter.
The following experts will testify based on their education, training,

and experience, as well

as the evidence produced in this case.
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LANE POWELL LLC

EXPERT WITNESSES

1. Ernst Berndt, Ph.D.
Sloan School of Management
MIT, E52-452
50 Memorial Drive
Cambridge, MA 0214241

Dr. Berndt is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts.

2. Robert S. Busch, M.D.
The Endocrine Group, LLP
Washington Center Medical Arts

1365 Washington Ave., Ste 300

Albany, NY 12206-1035

Dr. Busch is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and regarding the care and treatment of diabetes and complications of
diabetes, and respond to the reports and opinions of the State’s experts. He will also analyze
individual medical records to assess issue of causation, and he will testify about the cost of
individual treatment of diabetes.

Iain Cockburn, Ph.D.
School of Management
Boston University

595 Commonwealth Avenue
Boston, MA 02215

: Dr. Cockburn is expected to provide testimony consistent with opinions
e§pr_e§scd in h1§ report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts.

Defendant Eli Lilly and Company’ i i
1 ly an y’s Supplemental Identifi i i
State of Alaska v. Eli Lilly and Company (Case No. JAN-O;-II)CS“G‘?:%"C(;‘). R ONG P:
age 2 of 8

000618




=
2
2
E
g
g
3

9]
|
-
=
-
=
=
=

301 West Nort

le 907.276.2631

Telephone

Boris Draznin, M.D., Ph.D.
UCHSC Endocrinology
4200 E. 9th Ave, B 151
Denver, CO 80262

Dr. Draznin is expected to provide testimony consistexylt with opinions
expressed in his report and declaration provided in MDL 1596. In Re Zyprexa Prloducts:
Liability Litigation, and regarding the care and treatment of diabetes and cqmphcauons of
diabetes, and‘respond to the reports and opinions of the State’s experts. He will also analyzc‘
individual medical records to assess issue of causation, and he will testify about the cost of
individual treatment of diabetes.

5. William S. Gilmer, M.D.
Northwestern University
Feinberg School of Medicine
Department of Psychiatry and Behavioral Sciences
446 E. Ontario, Suite 7-100
Chicago, IL 60611

Dr. Gilmer is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts. Dr.
Gilmer also will testify about the cost-benefit analysis involved in individual prescribing
decisions.

Dana Goldman, Ph.D.
RAND Corporation

1776 Main Street

Santa Monica, CA 90407

Dr. Goldman is expected to provide testimony about his review and analysis
f’f Alaska Medicaid data regarding the incidence of medical conditions experienced by
Zyprexa users compared to other groups in the Alaska Medicaid population, regarding health
care costs for patients using mental health medications, including his review of Alaska
MCd'ICal.d cost data for Medicaid recipients using Zyprexa and other mental health
medications. Dr. Goldman also will testify about conclusions that can, and cannot, be drawn

from the data in the State’s Medicaid dat i
m abase, and otherwise respond to the
opinions of the State’s experts. > P

Defendant Eli Lilly and Company’ i i
i y’s Supplemental Id: i i
State of Alaska v. Eli Lilly and Company Fgase Ic‘lr:).alAl‘le-rll]l(':-r(iJCSaG';?]nCol‘). e

Page3 of 8

000619




LANE POWELL LLC

301 West North

=
!
=2
o
=
=3
=3
2

s Boulevard, Suite 301

Fa

7. Rodney A. Hayward, M.D.
Veterans Affairs Ann Arbor Healthcare System
2215 Fuller Road
Room Mailstop 11H
Ann Arbor, MI 48105-2399

vide expert testimony concerning the

Dr. Hayward is expected to pro ¢ !
lications of diabetes, the epidemiology

diagnosis, care and treatment of diabetes and the comp he ep
of diabetes among patients with severe mental illness, and rcsl:)onq lo'thc Sl'alc s efforts to
attribute the sequellae of diabetes to the use of atypical anlipsychc_mcs. 1_11}:1ud1ng Zyprexq, as
opposed to other risk factors for the disease. Dr. Hayward also will testify about conclusans
that can, and cannot, be drawn from the data in the State’s Medicaid database, and otherwise

respond to the State’s expert reports.

8. Sean Hennessy, Ph.D., Pharm.D.
Center for Clinical Epidemiology and Biostatistics
University of Pennsylvania School of Medicine
803 Blockley Hall, 423 Guardian Drive
Philadelphia, PA 19104-6021

Dr. Hennessy is expected to provide testimony about the epidemiology of
diabetes. his review and analysis of Alaska Medicaid data regarding the incidence of medical
conditions experienced by Zyprexa users compared to other groups in the Alaska Medicaid
population. Dr. Hennessy also will testify about conclusions that can, and cannot, be drawn
from the data in the State’s Medicaid database, and otherwise respond to the reports and
opinions of the State’s experts.

9. William H. Herman, M.D., M.P.H.
A. Alfred Taubman Health Care Center
1500 East Medical Center Drive
Room 3920 H
Ann Arbor, MI 48109-0354

i Dr. Herman is expected to provide expert testimony generally in the fields of
enflocnpology and epidemiology concerning potential risk factors for diabetes, the
epldemlo'logy of diabetes among the mentally ill, the State’s efforts to attribute to Zypre,xa an
alleged n"lcrcased risk of diabetes independent of severity of disease state and oth‘er
confounding _factors‘ and the State’s efforts to attribute to Zyprexa a cost of care for diabetes
allegedly attributed to Zyprexa. Dr. Herman also will testify about conclusions that can, and

Defendant Eli Lilly and Company | Identi of R

d Expert Witnesses

s 1 i
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)

Page 4 of 8
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X icaid database erwise respond to
cannot, be drawn from the data in the State's Medicaid database, and otherwise respol

the State’s expert reports.

10.  Silvio E. Inzucchi, M.D.

Yale University School of Medicine

Section of Endocrinology, LLCI-101

333 Cedar Street

New Haven, CT 06520-8020

Dr. Inzucchi is expected to provide testimony consislc'nl with opinions
expressed in his report and declaration provided in MDL ]596. In Re Zyprcxg l’r.oducls‘
Liability Litigation, and regarding the care and treatment of diabetes and complications of
diabetes, andvrcspond to the reports and opinions of the State’s experts.

11. David A. Kahn, M.D.
Columbia University Medical Center
Harkness Pavilion
180 Fort Washington Avenue, HP 242
New York, NY 10032

Dr. Kahn is expected to provide testimony consistent with opinions expressed
in his report and declaration provided in MDL 1596, In Re Zyprexa Products Liability
Litigation, and respond to the reports and opinions of the State’s experts.

17

Nicholas Kletti, M.D.
2211 Congress Street, MSC 337
Portland, Maine 04122

Dr. Kletti is expected to provide expert testimony regarding the treatment of
mentally ill patients in Alaska, testimony concerning the consequences of untreated severe
mental illness, including schizophrenia and bipolar, the use of mental health medications,
ipcluding the use of typical and atypical antipsychotics. Dr. Kletti will also testify as to the
risk benefit analysis involved in individual decisions about which mental health drugs to
prescribe, the sources of information available to prescribers when making that
determination, and will respond to the reports and opinions of the State’s experts.

Defendant Eli Lilly and Company’s Supplemental Identification of Retained Expert Witnesses

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page Sof 8
age 50
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13. Patricia MacTaggart, M.M.A., M.B.A.
Department of Health Policy )
George Washington University Medical Center School

of Public Health and Health Services #3800
2021 K St.
Washington, DC 20006

Ms. MacTaggart is expected to provide testimony regarding MCdlC'nl'ld
ayment and data management. She also will

reimbursement policy, and Medicaid claims p '
aims data, and will respond to the reports and

testify about the creation and use of Medicaid cl
opinions of the State’s experts.

14. Jeffrey S. McCombs, Ph.D.
1540 East Alcazar St.
CHP 140
Los Angeles, CA 90089-9004

Dr. McCombs is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and about health care costs for patients using mental health medications,
including his review of Alaska Medicaid healtheare cost data for Medicaid recipients using
Zyprexa and other mental health medications. Dr. McCombs also will testify about
conclusions that can, and cannot, be drawn from the data in the State’s Medicaid database,
and otherwise respond to the reports and opinions of the State’s experts.

1 Mark Olfson, M.D., M.P.H.
New York Psychiatric Institute
1051 Riverside Drive

Box 24

New York, NY 10032

w

i Dr. Olfson is expected to provide testimony consistent with opinions
e;prgs.sed in h|§ report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts.

16. Tomas Philipson, Ph.D.
University of Chicago

Irving B. Harris Graduate School of Public Policy Studies

1155 E. 60th St, Suite 112

Chicago, IL 60637

Defendant Eli Lilly and Ci y

s Supg | Identificati ; .
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 c“x; Refainicd Ezpert Witncuses

Page 6 of 8
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ected to testify about his review and analysis of Alaska
Medicaid data regarding the incidence of medical conditions experienced by Zyprexa users
compared to other groups in the Alaska Medicaid populathn. anq about hcalth_ care costs 'for
patients using mental health medications, including his review of Al:fska' Medicaid EO.SI- data
for Medicaid recipients using Zyprexa and other mental health medications. pr. I hl!1pso.n
also will testify about conclusions that can, and cannot, be drawn from the data in the State’s
Medicaid database, and otherwise respond to the reports and opinions of the State’s experts.

Dr. Philipson is exp!

17. Thomas Schwenk, M.D.
Women's Hospital
1500 East Medical Center Drive
Room L2003
Ann Arbor, MI 48109-0239

Dr. Schwenk is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts.

18. Carol A. Tamminga, M.D.
UT Southwestern Medical Center at Dallas
5323 Harry Hines Blvd.
Dallas, TX 75390-9070

: Dr. Tamminga is expected to provide testimony consistent with opinions
cxprgsAscd in her report and declaration provided in MDL 1596, In Re Zyprexa Products
Liability Litigation, and respond to the reports and opinions of the State’s experts.

19. Beth A. Virnig, Ph.D., M.P.H.
School of Public Health
University of Minnesota
Mayo Mail Code 729
420 Delaware Street SE

Minneapolis, MN 55455-0392

Dr. Vimig is expected to i i

' g > provide testimony about the epidemiolo i

L R . vine S g of

(cj:b‘;l;s. her rev iew and analysis of Alaska Medicaid data regarding the incidence ofmezical
0n 1ltlsns uxpenen.ce(_i by Zypr.exa users compared to other groups in the Alaska Medicaid

population. Dr. Virnig also will testify about conclusions that can, and cannot, be drawn

Defe fiea
efendant Eli Lilly and Company’s Supplemental Identification of Retained Expert Witnesses

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
Page 7 of 8 !
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from the data in the State’s Medicaid database, and otherwise respond 10 the reports
| opinions of the State’s experts:
DATED this 4™ day of September, 2007.

Attorneys for Defendant
PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000

LANE POWELL LLC

fieson, ASBA No. 8411122
amo-Welp, ASBA No. 0211044

" Brewster H. Jz
Andrea E. Gifol

ber 4, 2007, a cOpY

1 certify that on Septem!
rved by mail on

of the foregoing was sc

Defendant Eli Lilly and Com .
| y an pany’s Supplement ificati i
State of Alaska v. Eli Lilly and Company Fgase ;nu'a;[l\t&cj:)l(:&)c;g;%ncolf) RetiahstExper BEURERS
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, ;
Plaintiff, |
|

v. | Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY, ) NOTICE OF FILING EXHIBIT A,
ENDORSEMENT

Defendant. ‘ OF PROTECTIVE ORDER

COME NOW the parties, through their respective counsel, and give notice to the

Court of jointly filing the attached Endorsement of Protective Order, Exhibit A to the Protective
Order. Exhibit A was inadvertently not attached to the original Protective Order filed with the
court and subsequently signed by Judge Rindner on July 30, 2007. The parties stipulate and

agree that this Exhibit A is the Endorsement of Protective Order.

LANE POWELL LLC
Attorneys for Defendant

Dated: Aug 1222007 0@ / u‘é ) \]/ =t
R sy UC SO ~ UMD

Brewster H. Jamieson, ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff

Dated: Augusl?éy 2007 A/ﬂ
B /7

-
Eric T. Sanflers, ASBA No. 75100085
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ORDER

[T IS SO ORDERED that Exhibit A attached to the Notice of Filing Exhibit A,

Endorsement of Protective Order is the Endorsement of Protective Order to the July 30, 2007

1

|

1 Protective Order.

DATED this é ) day of lé‘ >L _,2007.

The Hororable Mark Rindner

Judge of the Superior Court
009867.0038/161499.1

st 27,2007,

1o each of the following at

Goo’

Administrative Assistant

:‘;::i'ce olIFil‘mg Exh_ibi‘t A, Endorsement of Protective Order
e of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
Page 2 of 2
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IN THE SUPERIOR C OURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, \
|
Plaintiff, l
\
Case No. 3AN-06-05630 CI

:L1 LILLY AND COMPANY, w
l ) ‘ ENDORSEMENT
Defendant. . | OF PROTECTIVE ORDER

N

I hereby attest to my understanding that information or documents designated
Confidential are provided to me subject to the Protective Order (“Order”) dated July 30, 2007
(the “Protective Order”), in the above-captioned litigation (“Action”); that I have been given
a copy of and have read the Order; and that 1 agree to be bound by its terms. [ also
understand that my execution of this Endorsement of Protective Order, indicating my
agreement to be bound by the Order, is a prerequisite to my review of any information or
documents designated as Confidential pursuant to the Order.

I further agree that I shall not disclose to others, except in accord with the Order,
any Confidential Discovery Materials, in any form whatsoever, and that such Confidential
Discovery Materials and the information contained therein maybe used only for the purposes

authorized by the Order.

I further agree to return all copies of any Confidential Discovery Materials I have

received to counsel who provided them to me upon completion of the purpose for which they

were provided and no later than the conclusion of this Action.

Exhibit A
Page 1 of 2
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confidentiality of such discovery material will continue

I further agree and attest to my understanding that my obligation to honor the
even after this Action concludes.

I further agree and attest to my understanding that, if I fail to abide by the terms of
the Order, 1 may be subject t0 sanctions, including contempt of court, for such failure. \
agree to be subject to the jurisdiction of the Superior Court for the State of Alaska, Third
Judicial District at Anchorage, for the purposes of any proceedings relating to enforcement of
the Order.

I further agree to be bound by and to comply with the terms of the Order as soon as

I sign this Agreement, regardless of whether the Order has been entered by the Court.
Date:

By:

Signature

Printed Name

Company

009867.0038/160900.1

Endorsement of Protective Order xhibit A
: LOSLIg e rde Exhibi

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) c‘ 5

Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

\

\

Plaintiff, "‘
. l
|

ELT LILLY AND COMPANY, \

|
Defendant. Case No. 3AN-06-5630 CI

ORDER

The State’s Motion to Compel Discovery dated July 10, 2007 is ‘

referred to the Discovery Master.

DATED at Anchorage, Alaska, this 171 day of August 2007.

MARK RINDNER
Superior Court Judge

I certify that on August 17, 2007 a copy
was mailed to:
E. Sanders B. Jamieson

D. Hensley -

Administrative Assistant
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

N THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
VS.
ELI LILLY AND COMPANY,

Case No. 3AN-06-5630 CIV
Defendant.

—

ORDER GRANTING REQUEST FOR ORAL ARGUMENT
IT IS HEREBY ORDERED that plaintiff’s request for oral argument on its
Motion to Compel Discovery is GRANTED. Oral argument shall be held on the

day of , 2007, at ___.m., before the Judge Mark Rindner, at the Alaska

Court System, 825 West 4" Avenue, Anchorage, Alaska, in the Courtroom 403.

DATED this day of ,2007.

Mark Rindner
Superior Court Judge
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAXx: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
v Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

N S S N N

ORDER GRANTING PLAINTIFE’S
MOTION TO COMPEL DISCOVERY

The State of Alaska (“the State™) has filed a Motion to Compel responses to
several of its Requests for Production of Documents and Interrogatories previously
served on Eli Lilly and Company (“Lilly”). The Court finds the State’s discovery
requests to be reasonably calculated to lead to the discovery of admissible evidence, and
further finds Lilly has asserted no meritorious objection to those requests. Therefore, the
Court hereby orders Lilly to respond, within 20 days, to the State’s Requests for

Production and Interrogatories as follows:

i3 Interrogatory Nos. 1. 2. 3. 6, 8. 9. 10, and 11 — Lilly shall identify its
employees responsible for Zyprexa-related communications with: representatives of

Alaska’s Medicaid program; representatives of other public payors in Alaska; members

of any organization, committee or authority responsible for determining which

Order Granting Plaintiff’s Motion to Co

) mpel Discovery
State of Alaska v. Eli Lilly

and Company (Case No. 3AN-06-05630 Civ)

00063] Page 1 of 4




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

prescription drugs will be on any Alaska formulary, pharmaceutical and therapeutics list

or preferred drug list; employees or representatives of Alaska’s executive or legislative
branch of government; patient advocacy groups; the American Psychiatric Association or

any of its work groups; employees, representatives, members or participants in the Texas
Medication Algorithm Project (TMAP); and Comprehensive NeuroScience (CNS).

2. Interrogatory No. 4 — Lilly shall identify its sales representatives in Alaska

from October 1996 to the present and describe the organizational relationship of its sales
representatives to its Chief Executive Officer.

B Interrogatory Nos. 5. 15, 16. 17, and 18 — Lilly refers the State generally to

the documents and depositions in the MDL collection, but does not specify by bates
range or deponent. Lilly shall respond specifically to the State’s interrogatories by
referring to bates ranges or specific deponents which it contends provide responsive
information.

4. Interrogatory No. 7 — Lilly shall identify its employees or others, including
but not limited to third party marketing entities, responsible for developing and
implementing marketing programs to support access to Medicaid recipients.

S. Interrogatory Nos. 12 and 13 — Lilly shall produce the financial information

related to the sales of Zyprexa worldwide, and specifically in Alaska, requested by the

State.

Order Granting Plaintiff’s Motion to Compel Discovery

tate of Alaska v. Eli illy and Com as -06-05630 ( Page 4
Si ki EliL ipany (Case No. 3AN-06-056 0 Civ)
ge 2 of
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99501
TEL: 907.272.3538
FAX: 907.274.0819

6 Interrogatory Nos. 19 and 20 — Lilly shall identify any civil or criminal

investigations of Lilly or actions against it related to Zyprexa, and shall identify any

particular Lilly employees or representatives involved in those investigations or actions.

i) Request for Production Nos. 1, 2, 3. 9, 11, 12 13. and 14 — Lilly shall

produce any Zyprexa-related communications between Lilly employees or
representatives and representatives of the following: Alaska’s Medicaid program;
representatives of other public payors in Alaska; members of any organization,
committee or authority responsible for determining which prescription drugs will be on
any Alaska formulary, pharmaceutical and therapeutics list or preferred drug list;
employees or representatives of Alaska’s executive or legislative branch of government;
patient advocacy groups; the American Psychiatric Association or any of its work groups;
employees, representatives, members or participants in the Texas Medication Algorithm
Project (TMAP); and Comprehensive NeuroScience (CNS).

8. Request for Production Nos. 4, 5. and 6 — Lilly shall provide Zyprexa-

related communications between its sales representatives, “thought leaders” and other
consultants retained or paid by Lilly, or any medical doctor who is a regular employee of
Lilly, and healthcare providers in Alaska.

9.

Request for Production No. 7 — Lilly shall produce a database containing

call notes generated by its sales representatives in Alaska.

Order Granting Plaintiff’s Motion to Compel Discovery

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civ) P
age 3 of 4
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FAX: 907.274.0819

10. Request for Production No. § — Lilly shall provide color copies of

advertisements for Zyprexa which appeared in medical journals published in the United

States.

11.  Request for Production No. 10 — Lilly shall provide documents regarding

the development and implementation of Zyprexa-related marketing programs supporting
access to Zyprexa Medicaid recipients.

12.  Request for Production No. 15 — Lilly shall provide the documents

identified in response to Plaintiff’s Interrogatories.

13. Request for Production Nos. 17 and 18 — Lilly shall provide documents

submitted to, generated or reviewed by its Global Product Labeling Committee or Policy

Committee which relate or refer to Zyprexa.

14.  Request for Production Nos. 19 and 20 — Lilly shall produce any
documents, including testimony or transcripts of Lilly employees or representatives,
related to any civil or criminal investigation or action the Court has ordered Lilly to
identify in response to Interrogatory Nos. 19 and 20.

Dated this ___ day of ,2007.

BY THE COURT

Mark Rindner
Superior Court Judge

Order Granting Plaintiff’s Motion to Compel Discovery
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civ)
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STATE OF ALASKA,

Ve

ELI LILLY AND COMPANY,

[N THE SUPERIOR COURT FOR THE ST

Plaintiff, |

|

Defendant. l
N |

7 SR
\

ATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Case No. 3AN-06-05630 CI

DEFENDANT ELI LILLY AND COMPANY’S
IDENTIFICATION OF RETAINED EXPERT WITNESSES

evidence discovered in the c

ase. Lilly also may name or substitute additional experts or

call the following expert witnesses to testify at the trial in this matter.

Defendant Eli Lilly and Company (“Lilly”) identifies the following retained experts as
required by the Court’s Routine Pre-Trial Order. Lilly submits this list without the benefit of
evidence that may be considered by its experts, including data from the State’s Medicaid
claims database and patient medical records. Accordingly, Lilly’s witnesses may be asked to

testify about topics, in addition to those identified below, as necessary to address the

withdraw some experts named herein at a later date, and may name additional experts to

respond to the State’s expert reports. Subject to the foregoing, Lilly hereby advises it may
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EXPERT WITNESSES

1. Ernst Berndt, PhD
Sloan School of Management
MIT, E52-452
50 Memorial Drive
Cambridge, MA 0214241

opinions expressed in his report
roducts Liability Litigation, and

Dr. Berndt is expected to provide testimony consistent with
and declaration provided in MDL 1596, In Re Zyprexa P
respond to the reports and opinions of the State’s experts.

(=}

Robert S. Busch, MD

The Endocrine Group, LLP
Washington Center Medical Arts
1365 Washington Ave., Ste 300
Albany, NY 12206-1035

Dr. Busch is expected to provide testimony consistent with opinions expressed in his report
and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation, and
regarding the care and treatment of diabetes and complications of diabetes, and respond to
the reports and opinions of the State’s experts. He will also analyze individual medical
records to assess issue of causation, and he will testify about the cost of individual treatment
of diabetes.

Iain Cockburn, PhD

School of Management
Boston University

595 Commonwealth Avenue
Boston, MA 02215

w

Dr. Cockburn is e}'pected to provide testimony consistent with opinions expressed in his
report and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation
and respond to the reports and opinions of the State’s experts.

[?efendam Eli Lilly and C of R d Expert Witnes:
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C I ki

y’s Identi

Page 2 of 7
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Boris Draznin, MD, PhD
UCHSC Endocrinology
4200 E. 9th Ave, B 151
Denver, CO 80262

onsistent with opinions expressed in his report
e Zyprexa Products Liability Litigation, and
d complications of diabetes, and respond to
He will also analyze individual medical
d he will testify about the cost of individual treatment

Dr. Draznin is expected to provide testimony ¢
and declaration provided in MDL 1596, In R«
regarding the care and treatment of diabetes an
the reports and opinions of the State’s experts.
records to assess issue of causation, an
of diabetes.

5.  William S. Gilmer, MD
Northwestern University
Feinberg School of Medicine
Department of Psychiatry and Behavioral Sciences
446 E. Ontario, Suite 7-100
Chicago, IL 60611

Dr. Gilmer is expected to provide testimony consistent with opinions expressed in his report
and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation, and
respond to the reports and opinions of the State’s experts. Dr. Gilmer also will testify about
the cost-benefit analysis involved in individual prescribing decisions.

Dana Goldman
RAND Corporation

1776 Main Street

Santa Monica, CA 90407

Dr. Goldman is expected to provide testimony about his review and analysis of Alaska
Medicaid data regarding the incidence of medical conditions experienced b)"Z)'prexa users
coxn;?ar?d to other groups in the Alaska Medicaid population, and about his review of Alaska
MCd'lCﬂlfj cost data for Medicaid recipients using Zyprexa and other mental health
medications, and respond to the reports and opinions of the State’s experts.

Defendant Eli Lilly and Com i i i i
y pany’s Identification of Retained Expert Wi
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C;l)er e
Page 3 of 7
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Sean Hennessy, PhD, PharmD i
Center for Clinical Epidemiology and Biostatistics
University of Pennsylvania School of Medicine
803 Blockley Hall, 423 Guardian Drive
Philadelphia, PA 19104-6021

Dr. Hennessy is expected 10 provide testimony about his review and analysis of Alaska
Medicaid data regarding the incidence of medical conditions experienced by Zyprexa users
compared to other groups in the Alaska Medicaid population, and respond to the reports and

opinions of the State’s experts. Dr. Hennessy also will testify about conclusions than can,
and cannot, be drawn from the data in the State’s Medicaid database.

Silvio E. Inzucchi, MD

Yale University School of Medicine
Section of Endocrinology, LLCI-101
333 Cedar Street

New Haven, CT 06520-8020

Dr. Inzucchi is expected to provide testimony consistent with opinions expressed in his report
and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation, and
regarding the care and treatment of diabetes and complications of diabetes, and respond to
the reports and opinions of the State’s experts.

David A. Kahn, MD

Columbia University Medical Center
Harkness Pavilion

180 Fort Washington Avenue, HP 242
New York, NY 10032

Dr. Kahn is ‘cxpectedA to provide testimony consistent with opinions expressed in his report
and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation, and
respond to the reports and opinions of the State’s experts. ’ S '

Defendant Eli Lilly and Com v i i
i pany’s Identification of Retained i
State of Alaska v. Eli Lilly and Company (Case No. BAN-UG-OSESOE:III))C" g
Page 4 of 7
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Patricia MacTaggart, MMA, MBA

Department of Health Policy

George Washington University Medical Center School
of Public Health and Health Services #3800

2021 K St.

Washington, DC 20006

Ms. MacTaggart is expected to provide testimony regarding Medicaid reimbursement pollF}'.
and Medicaid claims payment and data management. She also will testify about the creation
and use of Medicaid claims data.

Jeffrey S. McCombs, PhD
1540 East Alcazar St.

CHP 140

Los Angeles, CA 90089-9004

Dr. McCombs is expected to provide testimony consistent with opinions expressed in his
report and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation,
and about his review of Alaska Medicaid healthcare cost data for Medicaid recipients using
Zyprexa and other mental health medications, and respond to the reports and opinions of the
State’s experts.

12. Mark Olfson, MD, MPH
New York Psychiatric Institute
1051 Riverside Drive
Box 24
New York, NY 10032

Dr. Olfson iﬁ expected to provide testimony consistent with opinions expressed in his report
and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation, and
respond to the reports and opinions of the State’s experts.

Defendant Eli Lilly and C ’s Identi i
> : y an y of R d Expert Wi
State of Alaska v. Eli Lilly and C ompany (Case No. 3AN-06-05630 C'I)) NS

Page 5of 7
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13. Tomas Philipson, PhD
University of Chicago )
Irving B. Harris Graduate School of Public Policy Studies
1155 E. 60th St Suite 112
Chicago, IL 60637

Dr. Philipson is expected to testify about his review and analysis of Alaska Medicaid data
recarding the incidence of medical conditions experienced by Zyprexa users compared 1.0
other grn;ups in the Alaska Medicaid population, and about his review of Alaska Medicaid
cost data for Medicaid recipients using Zyprexa and other mental health medications, and
respond to the reports and opinions of the State’s experts.

14. Thomas Schwenk, MD
Women's Hospital
1500 East Medical Center Drive
Room L2003
Ann Arbor, MI 48109-0239

Dr. Schwenk is expected to provide testimony consistent with opinions expressed in his
report and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation,
and respond to the reports and opinions of the State’s experts.

15. Carol A. Tamminga, MD

UT Southwestern Medical Center at Dallas
5323 Harry Hines Blvd.

Dallas, TX 75390-9070

Dr. Tamminga is e'xpecled to provide testimony consistent with opinions expressed in her
report and declaration provided in MDL 1596, In Re Zyprexa Products Liability Litigation
and respond to the reports and opinions of the State’s experts. 3

Defendant Eli Lilly and Com * i i i
y pany’s Identification of Retained Ex i
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C[l))en Wi
Page 6 of 7
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1 centify that on August 10, 2007, a copy of the
foregoing was served by hand on

Eric T. Sanders, Esq
Feldman Orlansky & Sanders

Suite, —
orage, Alaskd 10950159 1

, S

4

|~
\
1
\
\

DATED this 10th day of August, 2007.

Attorneys for Defendant

PEPPER HAMILTON LLP

Andrew R. RogofT, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square

18™ & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

LANE POWELL LLC

By

Brewster 11, Jamieson, ASBA No 3411122
Andrea E. Girolamo-Welp, ASBA No. 021 1044

Defendant Eli Lilly and Com i i i
y: pany’s Identification of Retained Ex Wi
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C?)en e

Page 7 of 7
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff, E

\

| Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

\
Defendant. ORDER

THIS COURT, having considered defendant’s Motion for Extension of Time to

V.

Identify Retained Experts, all responses thereto, as well as applicable law:

IT IS HEREBY ORDERED that defendant’s motion is GRANTED.

ORDERED this_____day of ,2007.

The Honorable Mark Rindner
Judge of the Superior Court

1 certify that on July 3, 2007, a copy of.
the foregoing was served by fax and mail, on:

Eric T. Sanders, Esq

Feldman Orlansky & Sanders
500 L. Street, Suite 400

009867.0038/161295.1

000642
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IN THE SUPERIOR COURT FOR THE STA TE OF ALA\SKA R
THIRD JUDICIAL DISTRICT AT ANCHORAGE \

-

STATE OF ALASKA, ;
Plaintiff, ]
|
v \ Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY, i
J

Defendant.

MOTION FOR EXTENSION OF TIME
TO IDENTIFY RETAINED EXPERTS

Defendant Eli Lilly and Company (“Lilly”), by and through counsel, hereby moves
the Court for an extension of time to Identify Retained Experts.

The Court’s Routine Pretrial Order entered on January 10, 2007, requires the parties
to identify retained experts on August 1, 2007. The Order was entered before the parties
submitted pleadings regarding the method by which the State proposes to prove its claims,
which was argued to the Court at a hearing on July 12, 2007. The parties also have
disagreements about the discovery each side is entitled to, which they are preparing to
discuss this week, and which will likely require determinations by the Court. It is Lilly’s
position that until the Court rules on the State’s motion regarding how it will prove its claims,
and the parties’ discovery disputes are resolved, it is premature to identify expert witnesses.
The type of experts that will be helpful to the trier of fact will be guided by how the case is to
be proved, and what evidence will be available for consideration.

Beyond the specific deadline for identifying retained experts, Lilly believes that the
Court and parties should revisit other deadlines in the Routine Pretrial Order, including the
completion of fact discovery by December 10, 2007, and trial on March 10, 2008. The

discovery required for this case will involve, among other things, the collection of medical

000643
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records, and prescriber depositions, which, based on past experience, will take considerably

more time to arrange and carry out than the schedule currently permits. It will also require

the production and analysis of Alaska’s Medicaid claims database. Lilly proposes that once

the Court rules on the State’s Motion for Rule of Law, that the Court call a conference to
discuss the resolution of discovery disputes and the schedule for discovering the case.

Lilly sought agreement from the State to an extension of this deadline for both
parties, which was denied. See Exhibit A, attached to the Affidavit of Brewster H. Jamieson
in support of the Motion for Expedited Consideration. Accordingly, Lilly moves this Court
to extend the time for identifying retained experts until after it has ruled on the State’s
Motion for Rule of Law and the parties’ disputes relating to their Responses to the First Sets
of Discovery Requests, and, in any event, no earlier than September 3, 2007. Lilly also
requests a conference to discuss other aspects of the scheduling order for this case.

DATED this 31st day of July, 2007.

Attorneys for Defendant

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
30[]00 Two Logan Square

18" & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

L E)
1 certify that on July 31, 2007, a copy of the ANBEOVI T
foregoing was served by mail and fax, on:

Eric T. Sanders, Esq

Feldman Orlansky & Sanders
500 L. Street, Suite 400
Anchorage, Alaska 99501-5911

" Brewster H. Jandieson, ASBA No. 8411
009867.0038/161294.1 Andrea E. Glrolamo-Welp, ASBA No. 0211044

Motion for Extension of Time to Identi i
) entify Retained Expert
State of Alaska v. Eli Lilly and Company (Case No. 3AN-[:)6—055630 (o))
Page 2 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALA%%

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
A7 Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

PLAINTIFE’S EXPERT WITNESS LIST

Pursuant to the Court’s Standard Pre-trial Scheduling Order entered in this action,
Plaintiff hereby advises it may call the following expert witnesses to testify at the trial in
this matter.

EXPERT WITNESSES

David Allison, Ph. D.

University of Alabama at Birmingham
1665 University Boulevard, RPHB 327
Birmingham, AL 35294-0022

Dr. Allison is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596; In Re Zyprexa Products
Liability Litigation.

FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
Fax: 907.274. i g
T Plaintiff’s Expert Witness List

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil) Page 1 of 5
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FELDMAN ORLANSKY
& SANDERS
500 L STREET

FOURTH FLOOR
ANCHORAGE, AK
99501

TEL: 907.272.3538
FAX: 907.274.0819

Judith Benkover, Ph.D.
Innovative Health Solution

the expected cost

Dr. Benkover is expected to provide testimony regarding d cos
of diabetes and other outcomes resulting from the ingestion of Zyprexa resulting in

damages to the State.

3. Zachary Bloomgarden, M.D.
Clinical Professor
Department of Medicine
Mount Sinai School of Medicine
35 East 85™ Street
New York, NY 10028

Dr. Bloomgarden is expected to provide testimony regarding the expected
costs of treatment for diabetes, diabetes-related conditions and other Zyprexa-related
conditions.

4. Frederick Brancati, M.D., Ph. D.

Welch Center for Prevention, Epidemiology, and Clinical Research

Johns Hopkins Medical Institutions

2024 East Monument Street, Suite 2-619

Baltimore, MD 21205

Dr. Brancati is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596; In Re Zyprexa Products
Liability Litigation. In addition, Dr. Brancati will testify regarding the appropriate
Medicaid Codes to be considered in epidemiology and he will testify regarding the nature
and extent of diabetes, diabetes-related conditions and other Zyprexa-related conditions
within Alaska’s Medicaid population before and after ingestion of Zyprexa.

5z David Calvin Goff, Jr., M.D., Ph.D.
Public Health Sciences and Internal Medicine
Wake Forest University School of Medicine
641 Summit Street
Winston Salem, NC 27101

Plaintiff’s Expert Witness List
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil) Page 2 of 5
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR

TEL: 907.272.3538
FAX: 907.274.0819

ent with opinions
Products Liability

Dr. Goff is expected to provide testimony consist
expressed in his affidavit provided in MDL 1596; In Re Zyprexa

Litigation.

6. John L. Gueriguian, M.D.
14513 Woodcrest Drive
Rockville, MD 20853-2371

Dr. Gueriguian is expected to provide testimony consistent with opini'o_ns
expressed in his report provided in MDL 1596; In Re Zyprexa Products Liability
Litigation.

7. Stefan P. Kruszewski, M.D.
732 Forest Road
Harrisburg, PA 17112

Dr. Kruszewski is expected to provide testimony regarding good medical
practice regarding the use of atypical antipsychotics, the history of Zyprexa, and the
inadequacies of Zyprexa’s labeling.

8. Laura Plunkett, Ph.D., DABT
1223 Melford Drive
Houston, TX 77077-1544

y Dr. Plunkett is expected to provide testimony consistent with opinions
expressed in her statement provided in MDL 1596; In Re Zyprexa Products Liability
Litigation.

9 Robert A. Rosenheck, M.D.
66 Elmwood Road
New Haven, CT 06515

Dr. Rosenheck is expected to provide testimony consistent with opinions

expressed in his declaration provided in MDL 1596: iabili
L i ; In Re Zyprexa Products Liability

Plaintiff’s Expert Witness List

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil)

Page 3 of 5
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

10.  H. Dennis Tolley, Ph.D.
Department of Statistics
Brigham Young University
206 TMCB
Provo, UT 84602

Dr. Tolley is expected to testify regarding his review and analysis of A_Izllska
Medicaid data to dcterﬁ]ine the nature and extent of diabetes, diabetes-related condlthns
and other Zyprexa-related conditions within the population, and to quantify Fhe morbidity
resulting from the introduction of Zyprexa into the Alaska Medicaid population.

11.  Brian R. Tulloch, M.D.
Diagnositic Clinic of Houston
6448 Fannin Street
Houston, TX 77030

Dr. Tulloch is expected to testify regarding the epidemiology of diabetes,
diabetes-related conditions and other Zyprexa-related conditions generally and in
particular with respect to the Alaska Medicaid population.

12

William C. Wirshing, M.D.
VA Greater Los Angeles Healthcare System — West Los Angeles

11301 Wilshire Blvd.
Building 210, Room 8 (B-151H)
Los Angeles, CA 90073

X Dr Wirshing is expected to provide testimony consistent with opinions
expressed in his report and declaration provided in MDL 1596; In Re Zyprexa Products
Liability Litigation.

Respectfully SUBMITTED and DATED this ( day of August, 2007
FELDMAN, ORLANSKY & SANDERS

Counsel for Plaintiff

BY

Eric T. Sanders
Alaska Bar No. 7510085

Plaintiffs Expert Witness List
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil) Page 4 of 5
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FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Certificate of Service

I hereby certify that a true and correct
copy of Plaintiff’s Expert Witness
List was served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

e, // X
X el 0

By (/2 Yot )
Date. /77~ 5/,70>

Plaintiff’s Expert Witness List

State of Alaska v, Eli Lilly and Company (Case No. 3AN-06-5630 Civil) Page 5 of 5§
ge S o
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819
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IN THE SUPERIOR COURT FOR THE STATE OF ALéGg,Q ,;(7?,

‘%‘Z%/‘i(){%w
AT 6 s,
THIRD JUDICIAL DISTRICT AT ANCHORAGE »sk%/‘?%z.g

STATE OF ALASKA,
Plaintiff,
v Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

PLAINTIFF’S RESPONSE TO DEFENDANT ELI LILLY AND COMPANY’S
MOTION FOR EXTENSION OF TIME TO IDENTIFY RETAINED EXPERTS

The State opposes Lilly’s motion for an extension of time in which to identify
retained experts. Litigation involving Zyprexa has been proceeding in various other state
courts and in the federal courts for over three years. In the pending Zyprexa Multidistrict
Litigation, In re Zyprexa Products Liability Litigation, MDL 1596, Lilly identified
thirteen experts in March 2007. Those experts provided written reports and were
presented for deposition months ago.

While the State’s case against Lilly differs in some respects from the cases
pending in the MDL, Lilly obviously knows what the generic liability and causation
issues are. The issues in this litigation are sufficiently well known to the parties to
identify retained experts. On January 11, 2007, this Court entered a Pretrial Order which

set August 1, 2007 as the time for identification of retained experts. Despite the fact that

Plaintiff’s Response to Lilly’s Motion for
Extension of Time to Identify Retained Experts

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil) Page 1 of §
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

Lilly has had notice of this deadline for almost eight months, it decided just days ago that

it would notify the State and the Court that it had no intention of meeting this deadline.

Further, without providing any justification for its unwillingness to comply with the
Court’s Pretrial Order, Lilly seeks an open-ended extension while the parties work out
discovery disputes. Lilly’s stated justifications for the extension request were uncertainty
regarding how the case would proceed and what evidence would be available for use at
trial. In light of the Court’s ruling yesterday that it would be premature to decide exactly
the manner in which the trial will proceed, and that further motion practice would be
necessary to define the proper scope of discovery and what evidence will be available for
use at trial, Lilly is essentially asking that the Court indefinitely extend the deadline for
designating experts.

The existence of various legal, evidentiary or discovery disputes between the
parties does not necessitate a postponement. Such disputes exist in every litigation, and
regardless of their presence, parties typically must obey court ordered deadlines for
designating witnesses, expert or otherwise. Lilly has made no showing why, at the
eleventh hour, it must have the requested extension of time to name its experts. The State
has filed pleadings describing the nature of its claims and the proof it intends to offer.
Lilly has done the same. In light of this, Lilly knows exactly — and has known for some
time — what experts it may need to dispute evidence proffered by the State, and what
experts it may need to support its defenses. Again, it identified thirteen experts in similar
Plaintiff’s Response to Lilly’s Motion for

Extension of Time to Identify Retained Experts
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil)

Page 2 of §
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

litication months ago. Certainly it could identify some, if not all, of its experts in this

case. Presumably there may even be some “crossover” of the experts Lilly has

previously identified. The notion that Lilly cannot name a single expert at this juncture is
incomprehensible.

Lilly is well aware of a number of issues in this case that are certain to remain in
the case until its conclusion. Some obvious examples include, but are not limited to,
whether Zyprexa’s warning label was adequate and whether Zyprexa causes diabetes or
other conditions. At the very least, Lilly could identify some experts on issues it knows
or anticipates will be in the case, and if the need arises at a later date, name additional
experts or withdraw some of those previously named. Lilly’s last-minute assertion that it
is not in a position to identify any experts can be viewed as nothing more than an effort to
delay the parties’ progress in this litigation.

This Court has put in place a schedule that will put the parties on a reasonable
track through discovery to trial. From day one, this schedule has specified a date certain
for the parties to identify retained expert witnesses. Also from day one, Lilly has taken
every opportunity to delay its obligations under this schedule. At no time before this
deadline did Lilly indicate to the Court or the State it could not timely identify experts.
Even now, Lilly has not put forth a single plausible reason why it cannot do so. The

Court should not allow Lilly to treat its schedule so cavalierly in what appears to be a

Plaintiff’s Response to Lilly’s Motion for
Extension of Time to Identify Retained Experts
State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-5630 Civil)
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The State respectfully requests

tactic aimed at derailing the parties’ progress toward trial.

that the Court deny Lilly’s Motion.

Dated this _&-day of August, 2007.

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

Eric T. Sanders

Alaska Bar No. 7510085
500 L Street

Suite 400

Anchorage, AK 99501
(907) 272-3538

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TeL: 907.272.3538
FAX: 907.274.0819 -
Plaintiff’s Response to Lilly’s Motion for
Extension of Time to Identify Retained Experts

State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-5630 Civil) Page 4 of 5

000653




FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

I hereby certify that a true and correct
copy of Plaintiff’s Response to Lilly’s
Motion for Extension of time to Identify
Retained Experts was served by
messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

By V.Aodoy 2 ( ’fov(
Date vV /a2 Sp
/ /

Plaimiff‘s Response to Lilly’s Motion for
Extension of Time to Identify Retained Experts
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 Civil)

Page 5 of 5
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Telephone 907

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

|
Plaintiff, |

\ Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY, !
|

Defendant. ORDER

The Court, upon consideration of Plaintiff’s Motion and Memorandum Describing
its Claims and Proofs, and Defendant Eli Lilly and Company’s Response thereto, and being
otherwise fully apprised in the matter;

IT IS HEREBY ORDERED that:

1. All counts of the Complaint are dismissed with prejudice because the State

may not prove proximate causation using only aggregate statistical evidence;

2. All common law counts, including strict liability—failure to warn, strict

liability—design defect, negligence, fraud and negligent misrepresentation, are dismissed
with prejudice based on the doctrine of remoteness;
3. Both counts sounding in strict liability, including failure to warn and design

defect, are dismissed with prejudice based on the doctrine of economic loss;
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4. The State’s claims under the Unfair Trade Practices and Consumer Protection

Act are dismissed with prejudice because an action involving prescription drugs does not lie

under the Act;

5. The State’s claims under the Unfair Trade Practices and Consumer Protection

| Act are dismissed with prejudice because the practices upon which the State bases its claims

are exempt from coverage under the Act; and
6. The State’s claims under the Unfair Trade Practices and Consumer Protection
Act are dismissed with prejudice because the remedies sought by the State are not available

to it under the Act.

IT IS HEREBY, IN THE ALTERNATIVE, ORDERED that Eli Lilly & Company
is permitted to discover, with the proper protective order in place, the individual
circumstances of each and every Alaska Medicaid patient whose Zyprexa prescriptions give
rise to the State’s claims in this case.

ORDERED this day of ,2007.

The Honorable Mark Rindner
Judge of the Superior Court
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
Vs.
ELI LILLY AND COMPANY,

Case No. 3AN-06-5630 CIV
Defendant.

ORDER REGARDING CLAIMS AND PROOFS

In this action the State of Alaska (the “State”) is seeking damages and civil
penalties from Eli Lilly and Company (“Lilly”) arising from the marketing of an
allegedly defective drug called Zyprexa. At a hearing conducted on January 8, 2007,
Lilly maintained that the trial of this matter would be lengthy because the State could
only prove essential aspects of its case by offering the testimony of each physician who
prescribed Zyprexa to a patient on Medicaid and by offering proof of each patient in
Alaska who developed diabetes as a result of consuming the drug. In short, it was Lilly’s
position that to prevail the State would be required to present hundreds of individual
physicians and patients as witnesses at trial. The State disagreed with Lilly, asserting that

in the instant case the examination of an individual physician’s or patient’s experience

Order Regarding Claims and Proofs

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 1 of 5
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/ se the
with Zyprexa was not necessary for the State to recover under Alaska law. Becau i

: d e : = ‘
resolution of this disagreement will determine the nature and scope of the trial, the Cou

requested briefing at the earliest opportunity.

Having considered the pleadings and arguments of the parties, the Court rules as

follows:

1Ly The State did not file this action on behalf of its Medicaid recipients as
individuals, nor did it file this action in subrogation. The State has filed its own action
for damages it sustained as a result of Lilly’s alleged conduct. Therefore, the State need
not prove specific injury to particular persons resulting from Lilly’s conduct, but rather
must prove that the State itself was injured in some manner by Lilly’s actions.

2 The State has made a number of factual allegations which, if proven, would
be sufficient to establish prima facie proof that: (a) Zyprexa was defective in design; (b)
Zyprexa was defective in that it lacked adequate warnings of serious risks; (c) Lilly
committed unfair and/or deceptive acts in the conduct of trade or commerce; (d) Lilly
breached a duty of care to the State; and (e) Lilly’s conduct was fraudulent.

3. To prove its design defect claim, the State need only show that either (a)
Zyprexa failed to perform as safely as an “ordinary doctor” would expect when used by
patients in an intended and reasonably foreseeable manner, or (b) a defect in Zyprexa

LAW OFFICES proximately caused the State’s damages and the benefits of the drug’s design do not

FELDMAN ORLANSKY & | X
oo outweigh its risks. The State has alleged sufficient evidence, if proven at trial, to meet
FOURTH FLOOR

ANCHORAGE, AK 99501 Order Regarding Claims and Proofs

'F'i": gg;i;i;ﬁz State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
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this burden. As discussed in the State’s pleadings, its evidence on these matters will

largely be presented by expert testimony and documentary evidence intended to meet the

objective standards above. The testimony of individual physicians’ subjective opinions

peo Lt : ; 8 . e
or individual patients’ experiences is not necessary to the State’s burdens on desig

defect.

4. The State’s failure to warn claim requires proof that Lilly marketed

Zyprexa without warnings sufficient to put the ordinary physician on notice of the nature
and extent of any scientifically knowable risks or dangers inherent in the use of the drug.
Again, the State will attempt to satisfy its burden on this claim by way of expert and
documentary evidence. As with the design defect claim, the burden of proof on the
failure to warn claim involves an objective standard, that of the “ordinary physician,” and
thus the testimony of individual physicians and patients is not required to prove Lilly
failed to warn of scientifically knowable risks.

5. To establish violations of the Alaska Unfair Trade Practices Act, the State
need only show that: (a) the defendant is engaged in trade or commerce; and (b) in the
conduct of that trade or commerce, the defendant committed an unfair and/or deceptive
act. The State has alleged a number of facts which could establish violations of the Act.
Because all that is required is a showing that the acts were capable of being interpreted in

a misleading way, the primary focus of the evidence, as discussed in the State’s

?rdcr Regarding Claims and Proofs
tate of Alaska v. Eli Lilly and Com; ), Cas
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pleadings, is on Lilly’s conduct and not the individual experience of patients and
physicians.

6. Lilly owed the State — as the financially responsible party for Alaska
Medicaid recipients — a duty of care to market to the State and its physicians a
pharmaceutical that was appropriately designed, packaged with appropriate warnings,
and safe when ingested in a reasonably foreseeable manner. The State has alleged
numerous facts that, if true, would establish that Lilly breached this duty and Lilly knew
or should have known the serious risks alleged to be connected with Zyprexa use would
cause significant injury to the State.

7 The State has alleged numerous fraudulent misrepresentations by Lilly,
along with facts indicating Lilly knew the falsity of its statements and that it intended
others to rely on those statements. As discussed in its pleadings, the State intends to
provide significant documentary and expert evidence proving Lilly’s fraudulent conduct.
Further, the State has indicated that through expert and statistical evidence it can
demonstrate proof of justifiable reliance on Lilly’s misrepresentations.

8. For most claims above, the State must show Lilly’s conduct caused it
damages. Litigants routinely use statistical or epidemiological evidence to establish

causation. As noted, the State’s burden in this case is to establish by a preponderance of

the evidence that Lilly’s conduct was the cause of the State’s damages. The method of

proving causation in a population of individuals described by the State in its pleadings

Order Regarding Claims and Proofs
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though subject to challenge by Lilly, is appropriate to the posture of the present case.

Lilly’s conduct caused it damages, it may do so by

Where the State must show

demonstrating, for example, the increased incidence of diabetes in the State’s Medicaid

recipients attributable to Zyprexa, or the rate of prescriptions for uses that were not
medically necessary. Examination of an individual physician’s or patient’s experience
with Zyprexa is not a necessary element of the State’s proof.

9! Because the State need only prove its damages are “reasonably probable” to
oceur, it may seek to meet this burden by using its own Medicaid data, other available
medical evidence, and accepted scientific means of using that data and evidence to
establish both the nature and extent of its damages.

DATED this day of _ ,2007.

BY THE COURT

Mark Rindner
Superior Court Judge

Order Regarding Claims and Proofs
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
VS.

ELI LILLY AND COMPANY,
Defendant. Case No. 3AN-06-5630 CI

ORDER RE: PLAINTIFF'S CLAIM OF PROOF

The State of Alaska (“State”) filed this civil action on its own behalf
against drug manufacturing Eli Lilly & Company (‘Lilly”) for damages
allegedly caused by Lilly's introduction of the drug Zyprexa. The State
alleges that it has paid and in the future will pay additional expenses for
the medical care of Alaska’s Medicaid population because Medicaid
recipients developed diabetes and diabetes-related illnesses as a direct
result of ingesting Zyprexa. The State also seeks civil penalties for what it
alleges are Lilly’s deceptive Zyprexa marketing practices.

The State’s complaint asserts five claims for relief: (1) Violations of

Alaska’s Unfair Trade Practices and Consumer Protection Act (AS

45.50.471 et. seq.); (2) strict products liability for failure to warn; (3) strict

3AN-06-5630 CI Page 1 of 13
State v. Elf Lilly
Order Re: Plaintiff’s Claim of Proof
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cts liability for design defect; (4) negligence; (5) fraud and negligent

produ!

misrepresentation.
At the start of this litigation, Lilly suggested that in order to prove its

claims the State would need to produce evidence and testimony from most

of the Medicaid patients who were prescribed Zyprexa and every physician

who wrote prescriptions for those patients. The State disputed this and

indicated that if that were its burden of proof the State would not pursué

this case. This Court requested the State to provide a brief recitation of

the State’s causes of action, and an outline of the proof that the State

expected to produce to satisfy each cause of action. The State now has
done so, asserting that it intends to prove its claims using aggregate data
and statistical, epidemiological, and endocrinological analyses. The State
notes that it did not file this action on behalf of a class of individuals or as
action in subrogation. Rather, it filed this lawsuit to recover its own
monetary damages. Thus, the State argues it need not rely upon
evidence of injury to specific persons. Rather, the State expects to prove
its own case through expert testimony based on scientifically derived
statistical evidence of Zyprexa's effect upon the State’s Medicaid
population and the damages the State has sustained as a result of Lilly’s

actions.

3AN-06-5630 CI Page 2 of 13
State v. Eli Lilly
Order Re: Plaintiff's Claim of Proof
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In response to the State’s memorandum describing its claims and

proofs Lilly filed a comprehensive memorandum in which Lilly asserts that

the methodology described by the State fails to sustain this lawsuit. Lilly

asserts that the statistical methodology that the State intends to use to

prove its case cannot satisfy the State’s burden to prove that any act of

Lilly proximately caused the damages for which the State seeks recovery.
Lilly further asserts that the State’s common-law court claims fail under the
remoteness and economic 0ss doctrines, that Alaska’s Unfair Trade
Practices Act does not apply to prescription drug transactions, and that the
State does not have standing under the Unfair Trade Practices Act to seek
the money damages that it has demanded. Lilly also argues that even if
the State is allowed to present its case using only statistical evidence, Lilly
is entitled to build and present a defense using non-statistical evidence.

Following thorough and comprehensive briefing on these issues, oral
argument was held on July 12, 2007.

DISCUSSION

A. The Court Declines to Rule Whether the Method by Which
the State Proposes to Prove its Case is Legally Sufficient

This Court declines to rule whether the method by which the Sate

proposes to prove its case is legally sufficient. The Court recognizes that

3AN-06-5630 CI Page 3 of
State v. Eli Lilly 4 =
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the Court itself, originally proposed that the State file a memorandum

describing the method by which it proposed to prove its claims so that the

legal sufficiency of this methodology could be challenged. However, after

now reviewing the memoranda of the parties and after hearing argument

on these issues, the Court believes that it would be issuing an advisory
opinion and that a determination on these issues is premature. There is
no “evidence” before the Court, the sufficiency of which the Court could
rule upon. Epidemiological and other statistical evidence is an accepted
method of proof depending on the reliability and validity of such evidence.
Ultimately the scientific evidence the State intends to use can be examined
under the standards set forth in State v. Coon, 974 p.2d 386 (Alaska
1999). But the case is not sufficiently advanced for such challenges to be
brought at this time. Nor is there any clear legal standard by which this
Court could rule on the sufficiency of the methodology the State proposes
to use. Any challenge to the methodology the State proposes to use is not
raised by a Motion to Dismiss or a Motion for Judgment on the Pleadings.
Motions for Summary Judgment may eventually be utilized to challenge
the sufficiency of the State’s evidence. But such motions will depend on a

evidentiary record that has not yet been developed.

3AN-06-5630 CI Page 4 of
State v. Eli Lilly % =
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This Court therefore reluctantly concludes that any determination by

it as to the sufficiency of the methodology the State proposes to use to

prove its case would require this Court to issue an advisory opinion and

that such an opinion would be inappropriate. See Earth Movers of

Fairbanks, Inc. v. State Dept. of Transportation and Public Facilities, 824

p.2d 715, 718 (Alaska 1992); Geiffels V. State, 562 P.2d 661, 664-65

(Alaska 1976). The State is free to proceed with its discovery and to
develop the statistical evidence that it intends to use at trial. The manner
by which the State intends to prove its case, however, should not, by
itself, limit Lilly's method of defending against the State’s claims. Lilly is
free to obtain discovery in accordance with the Rules of Civil Procedure.
Both parties, if necessary, may request that the Court or the Discovery
Master impose appropriate limitations on discovery pursuant to Civil Rule
26(b)(2), Civil Rule 26(c) or other applicable civil rules.
B. Lilly's Other Challenges

In addition to its broad assertion discussed above that the
methodology the State proposes to use is inadequate to meet its burden of
proof, Lilly also raises a number of other arguments in which Lilly contends

that various of the State’s causes of action fail as a matter of law. The

Court will treat these arguments as motions to dismiss for failure to state a

3AN-06-5630 CI Page 5 of
State v. Eli Lilly X 2
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cause of action upon which relief can be granted under Civil Rule 12(b)(6)

s 1
ply the standard of review applicable to such motions.

and will ap
1. Remoteness
Lilly contends that the State’s attempt to recover directly from Lilly
for the cost of treating beneficiaries’ medical costs is precluded under the
remoteness doctrine. Lilly contends that under this doctrine “plaintiffs who
are obligated to pay the medical expenses of another may not recover
against the tortfeasor who caused the damage, because their injuries are

indirect since they derive wholly from the injuries sustained by the third

party.” Laborers Local 17 Health & Benefit Fund V. Phillip Morris, 191 F.3d

229, 233-34, 242 (2™ Cir. 1999), cert. denied, 528 U.S. 1080 (2000). Lilly
cites at fn. 28 of its response to plaintiff's motion concerning claims and
proofs to a number of other cases standing for this proposition.

Other states, however, have rejected the remoteness rule.
See Texas v. American Tobacco Company, 14 F. Supp. 2™ 956 (E.D. Texas
1997). There, various tobacco companies filed motions to dismiss Texas’

complaint for recovery of state medical expenditures arising from smoking

By b st o

! plaska Civil Rule 12(b)(6) allows the dismissal of a complaint for “failure to state a claim upon
which relief can be granted.” To survive a motion to dismiss, a “complaint need only allege a set
of facts consistent with and appropriate to some enforceable cause of action.” Guerrero v. Alaska
Hous. fin. Corp., 6 P.3d 250, 254 (Alaska 2000)(internal quotation marks omitted). “[A]
complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that

the plaintiff can prove no set of facts in support of the claims that would enti inti
= pla itle the plaintiff
relief.” Angnabooguk v. State, 26 P.3d 447, 451 (Alaska 2001). 2 i

3AN-06-5630 CI Page 6 of 13
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arguing, in part, that the State was limited to its right of

related injuries,

subrogation and that the State could not successfully proceed directly

against the defendants because the damages incurred by the State were
too remote. The Court rejected that argument, finding the State had
reason to bring the action directly under common law theories of liability
because Texas expended millions of dollars each year under its Medicaid
program and such action was clearly peneficial to the State’s citizens.
Additionally, the Court held that limiting Texas to individual subrogation
actions in the face of such large expenditures and potential third party
recovery responsibilities under Medicaid would frustrate the purposes of
both state and federal Medicaid third-party recovery requirements. The
Court also found the State’s injuries were not too remote for the State to
seek its increased health costs under common law theories of liability.

This Court finds the reasoning of Texas v. American Tobacco Co. to be

persuasive and directly applicable to this case.
This Court also notes that in other contexts the Alaska
Supreme Court has allowed third-parties, whose economic injuries flow

from physical injury of others, to proceed directly against the tortfeasor.

See e.g. Mattingly v. Sheldon Jackson College, 743 P.2d 356 (Alaska

1987). Indeed, under the doctrine of Ruggles Ex Rel. Estate of Mayor v.

3AN-06-5630 CI Page 7 o
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Grow, 984 P.2d 509 (Alaska 1999) an insurer who pays expenses on

behalf of an insured may pursue a direct action against the tortfeasor,

discount and settle its claim, or determine that the claim should not be

pursued at all. If the insurer determines to handle its rights directly, the

insured lacks authority to pursue the claim on its own. The right of an
insurer to directly assert its claim under Ruggles for expenses paid on
behalf of an insured would appear to apply with an even greater force to
the right of the State to proceed directly against a tortfeasor for Medicaid
expenses incurred by the State as a result of a tortfeasor’s actions. Lilly’s
Motion to Dismiss the State’s Claims under the Remoteness Doctrine is
denied.

2. The Economic Loss Doctrine

Lilly next contends that under Alaska law a plaintiff may not recover
economic losses in strict products liability in the absence of any property

damage or personal injury suffered by the plaintiff itself. “Economic loss”

does not suffice. See Kodiak Elec. Ass'n v. Delaval Turbine, Inc., 694 P.2d

150, 153 (Alaska 1984); See also Northern Power & Eng'g v. Caterpillar

Tractor Co., 623 P.2d 324, 329 (Alaska 1981); Pratt & Whitney Canada

Inc. v. Sheehan, 852 P.2d 1173, 1177-81 (Alaska 1993). The economic

loss rule has traditionally only been applied to bar strict liability claims

3AN-06-5630 CI Page
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where there was no injury to persons OF property but merely to the

product itself. Even then if the defective product is potentially dangerous

to persons or other property and loss occurs as a result of that danger

strict liability in tort is an appropriate theory of recovery even though the

damages may be only economic in nature. See Northern Power, supra,

623 P.2d at 329; Sheehan, supra, 852 P.2d at 1176-1178. Given that the

allegations in this case assert that Zyprexa is potentially dangerous to
others and resulted in physical injuries to persons, the State’s strict liability
claims are not barred by the economic loss rule and Lilly’s motion to
dismiss the products liability claims based on the economic loss rule is
denied.

3.  The Unfair Trade Practices and Consumer Protection
Act Claims

Lilly contends that Alaska’s Unfair Trade Practices and Consumer
Protection Act (UTP) does not apply to prescription medication
transactions. Lilly notes that the Federal Trade Commission Act (FTCA)
does not apply to prescription medications. Alaska’s UTP requires courts
to give “due consideration and great weight” to the interpretation of the

FTCA when determining what constitutes an unfair trade practice. AS

3AN-06-5630 CI Page 9 of
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45.50.545; see also State V. O'Neill_Investigations, 609 P.2d 520 (Alaska

1980).

Lilly also asserts that the acts and practices at issue in this litigation

are exempt from the UTP under AS 45.50.481(a)(1). That section states:

Nothing in AS 45.50.471 — 45.50.561 appliesto . . . an act or

transaction regulated under laws administered by the Stqte,

by a regulatory board or commission . . . OF officer acting

under statutory authority of the state or of the United States,

unless the law regulating the act or transaction does not

prohibit the practices declared unlawful in AS 45.50.471.
“[W]here the business is both regulated elsewhere and the unfair acts
and practices are prohibited therein,” the exemption applies.  O'Neill
Investigations, Inc., 609 p.2d 520, 528 (Alaska 1980). Lilly argues that
the sales of an FDA approved pharmaceutical such as Zyprexa are exempt
under this test because the FDA regulates the industry and the alleged
unlawful practices at issue in this litigation — off-label promotion and
making false claims regarding safety and efficacy — are prohibited by FDA
regulations.

The UTP is accorded a liberal construction. Id. The act is not

limited to consumer transactions. Western Star Trucks, Inc. v. Big Iron

Equipment Service, 101 P.3d 1047 (Alaska 2004). Any interpretation of
the UTP or claim of exemption must be afforded the liberal construction

designed to promote the purposes of the Act.

3AN-06-5630 CI Page 10 of
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While the federal government under the FTC may have ceded its

jurisdiction over certain pharmaceutical related matters to the Federal

Drug Administration, the plain language of Alaska’s UTP makes clear that

Alaska has not done so. The plain language of the Alaska UTP specifically

applies to prescription drug transactions by making a violation of AS 17.20

(the Alaska Food, Drug, Cosmetic Act) an unfair or deceptive practice. See
AS 45.50.471(b)(48).

Nor is it clear that the acts or practices complained of by the State
are specifically prohibited by the FDA. Mere regulation of Zyprexa by the
EDA is insufficient to exempt the conduct complaint by the State from
coverage under the UTP where that conduct is not specifically prohibited

by the FDA. See Smallwood v. Central Peninsula Gen. Hosp., 151 P.3d 319,

328-29 (Alaska 2006). The plain language of the UTP applies to
pharmaceutical transactions and Lilly’s conduct is not exempted from the
Acts coverage by AS 45.50.481.

Finally, Lilly argues that the State cannot recover money damages,
restitution or civil penalties pursuant to its UTP claim arguing that the
State is not a private actor under the Act and that the statutory scheme
confers different causes of action and different remedies on the State and

private actors. The parties have debated what remedies the State may

3AN-06-5630 CI Page 11 of 1
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seek under the Act when the State is acting not on its own behalf but in its

as an enforcer of the Act. See O'Neill Investigations, Inc., 609 p.2d at

solve that dispute. Here the State does not

role
524. This Court need not re
bring this action seeking injunctive relief or to enforce the UTP's

prohibitions. Rather the State seeks to recover on its own behalf damages

it has incurred. Under AS 45.50.531 a “person” who suffers an

ascertainable loss of money or property as a result of another person’s act
or practice declared unlawful under the Act may bring a civil action and
obtain the relief specified in that statute. The term “person” is not defined
under the UTP. “Person” is defined under AS 01.10.060(a)(8). In other

contexts the State has been declared to fall within this definition of

“person”. Mustafoski v. State, 867 P.2d 824, 833 (Alaska 1994). Given

the remedial purposes of the Act and the liberal construction that must be
applied to any interpretation of the Act, this Court finds as a matter of law
that the State, when suing for its own damages, is a “person” under the
Act.

Accordingly, Lilly's motion to dismiss the causes of action asserted

under the UTP is denied.
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CONCLUSION

This Court declines to rule whether the methodology the Staté

purposes to use to meet its burden of proof are adequate. Both parties

may proceed with discovery subject to further motion practice and rulings
that may otherwise limit such discovery. Lilly's motions to dismiss the

various causes of action on the basis of remoteness, the economic loss
rule, or on the basis that the UTP does not cover such causes of action or

allow the relief sought in the complaint are denied as discussed above.

5T —_
DATED at Anchorage, Alaska, this 21" day of )4/"7/ 2007.

Mhse_ $G dre

MARK RINDNER
Superior Court Judge

I certify that on 7-3/-07 a copy was
mailed to:
E. Sanders B. Jamieson

Administrative Assistant
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
% Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY, SUPPLEMENTAL

Defendant. SCHEDULING ORDER

The Routine Pretrial Order of January 10, 2007, is supplemented and revised as
follows:

I. NATURE OF THE CASE

This case shall be characterized as non-routine. Accordingly, this case is exempt
from the Initial Disclosure requirements of Rule 26(a)(1) and from the thirty-interrogatory
limit of Rule 33(a). Except as provided in this Order, the Alaska Rules of Civil Procedure
shall govern this case.

II. DISCOVERY

A. Plaintiff may serve requests for the production of documents in addition to.
but not duplicative of, those already produced in /n re Zyprexa Products Liability Litigation,
MDL No. 1596 (E.D.N.Y.) (“Zyprexa MDL”). Plaintiff may serve requests for the
production of documents in addition to, but not duplicative of; those already produced in the
Zyprexa MDL. Lilly may object to such requests on any grounds, including that such
discovery would be duplicative of discovery already taken in the Zyprexa MDL and available
to plaintiff in the repository of Lilly documents established by the Plaintiffs’ Steering
Committee in the Zyprexa MDL, subject to the terms of Case Management Order No. 3

(*CMO-3") (copy attached) in the Zyprexa MDL. Exhibit A. To the extent that documents
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Telephone 907.277.9511 Facsimile 907.276.2631

ative of documents produced in the Zyprexa

are produced in this action that are not duplic

MDL, the terms of the attached Protective Order shall control. Exhibit B. Upon motion of

any party, the Court may amend the terms of this Protective Order.

B. For purposes of this action, plaintiff may, without leave of Court, take ten

depositions of employees or former employees of defendant, subject to Lilly’s rights to object

to any deposition under the Alaska Rules of Civil Procedure. If plaintiff wants to take
additional depositions, it shall seek leave of Court.
C. The following guidelines shall govern depositions in this case:

. Who May Be Present. Unless otherwise ordered by this Court or agreed

by the parties, depositions may be attended by counsel of record, retained experts, members
and employees of their firms, attorneys specially engaged by a party for purposes of the
deposition, court reporters, videographers, the deponent, and counsel for the deponent. Upon
application, and for good cause shown, the Court may permit attendance by a person who
does not fall within any of the categories set forth in the preceding sentence. While the
deponent is being examined about any stamped confidential document or the confidential
information contained therein, persons to whom disclosure is not authorized under the
Protective Order governing this litigation shall be excluded from the deposition. Any portion
of the deposition transcript containing confidential information shall be sealed so as not to
waive confidentiality when the transcript or video medium is placed in the document
depository.

2.  Scheduling. Absent extraordinary circumstances, counsel should

consult in advance with opposing counsel and counsel for proposed deponents in an effort to
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schedule depositions at mutually convenient times and locations. Counsel are expected to

cooperate and coordinate the scheduling of depositions.
Several depositions of Lilly

3. Coordination with Other _Actions.

employees and former Lilly employees have been taken in the Zyprexa MDL. Zyprexa MDL

Case Management Order No. 15 (“CMO-157) (copy attached as Exhibit C) requires counsel
for Zyprexa MDL plaintiffs to coordinate with counsel in state court actions against Lilly.
The Court notes that plaintiff in this action is represented by counsel who is a member of the
Plaintiffs’ Steering Committee (“PSC”) in the Zyprexa MDL. Counsel for plaintiff shall use
their best efforts to coordinate the scheduling of depositions with counsel for other plaintiffs
in other state or federal courts in order to minimize the number of times that a witness shall
appear for a deposition. Any deposition in this action may be cross-noticed by any party in
any Zyprexa-related action pending in any state or federal court, and any deposition in any
Zyprexa-related action pending in any state or federal court may be cross-noticed by any
party in this action. If a deposition has been cross-noticed in this action, then neither party
may take a subsequent deposition of that witness except for good cause shown.

4. Depositions Taken in Other Proceedings.  The plaintiff in this
proceeding shall not, without good cause, re-notice the depositions of witnesses who have
already been deposed in the Zyprexa MDL. In the event that a party re-notices the deposition
of a witness who has already been deposed, should a party object, then such objection must
be made within ten days of the notice, and counsel shall meet and confer within five days of
the objection to attempt to resolve the dispute. If no agreement can be reached, the matter
shall be brought to the Court for resolution at the earliest possible time and without undue

delay to avoid postponement of the deposition.
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5. Documents Used in Connection with Depositions.

a. Production of Documents. Non-party witnesses subpoenaed to

Production of LJOCLILETSS

produce documents shall, to the extent possible, be served with the document subpoena at
least thirty calendar days before a scheduled deposition.

b. Copies. Extra copies of documents about which deposing counsel
expects to examine a deponent should be provided to primary counsel for the parties and the
deponent during the course of the deposition.

(6 MME—OLEP——M@—M% All documents previously
produced and used as deposition exhibits shall be referred to by the unique alpha-numeric
identifiers appearing on the documents.

d. Objections to Documents. Objections to the relevance oOr
admissibility of documents used as deposition exhibits are not waived, and are reserved for
later ruling by the Court or by the trial judge.

D. Pursuant to Alaska R. Civ. P. 53, the Court hereby appoints Dan Hensley,
Esquire, as the discovery master (“DM”). Subject to the procedures set forth in this Order,
the DM is authorized to decide all issues arising under Alaska R. Civ. P. 26-37 in this action.
Notwithstanding his appointment, the DM’s authority shall not extend to the first set of
discovery requests served by defendant nor to the ten depositions of employees and former
employees of Lilly that are referenced in paragraph III(B). The following procedures and

guidelines shall be followed in submitting disputes to the DM for consideration:

1. Before submitting a discovery dispute to the DM for resolution, the

parties shall make a good faith effort to resolve any such dispute. Any motion filed with the

DM must include the certification required by Civil Rule 37(a)(2)(A) stating that the parties
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attempted to resolve the dispute prior to seeking the DM’s assistance. All motions shall be

served on the DM and the opposing party by hand or electronic mail.

2. Ifthe parties are unable to resolve the dispute, motions may be filed with
the DM. The party or parties to whom the motion is directed shall file an opposition within
seven days from the date the motion is served by hand or electronically. Any motion and any
opposition shall be limited to 10 pages of argument and 30 pages of exhibits, unless the filing
party can make a good cause showing why additional pages are needed. The party filing the
motion may file a reply memorandum. Any reply shall be filed within three days from the
date the opposition is served by hand or electronically. Any reply shall be limited to five
pages of argument and 10 pages of exhibits, unless the party filing the reply memorandum
can make a good cause showing why additional pages are needed. Each side shall submit a
proposed order for the DM’s signature.

3. In the event that a discovery issue arises which requires immediate
resolution in order to prevent undue expense or delay (e.g., an issue arising over an
instruction to a deponent not to answer a deposition question at an out-of-state deposition
attended by multiple counsel), one or more parties may attempt to contact the DM by
telephone for his expedited ruling on the discovery issue. If the DM cannot be reached, the

party(ies) seeking immediate resolution of the discovery issue may attempt to contact the trial
judge for his similar resolution of the issue.

4.  Except as otherwise noted herein, all discovery disputes must first be

submitted to the DM for resolution. In his discretion, the DM may schedule oral argument on

any dispute presented to him for resolution. The DM is authorized to communicate on

matters related to coordination of state and federal court Zyprexa actions with Peter H
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Woodin, Special Master in the Zyprexa MDL. Such communications shall be in writing or

recorded stenographically.

5. The DM shall decide the motions in the order they are received, unless a
party can make a good cause showing why they should be taken out of order. The DM shall
endeavor to decide the motions promptly. The DM will issue a written decision on each
dispute presented to him for resolution.

6. The parties shall give telephonic notice to the DM’s secretary that a
motion is ripe for decision.

7. Once the DM issues a decision, a party has a right to appeal the decision
to the Court. An appeal shall be filed with the Court within five days of service by hand or
electronically (six days if mailed) of the DM’s decision and will consist of a notice of appeal
indicating which motion is being appealed, the DM’s decision, and the papers filed with the
DM. The DM will decide if his ruling will be stayed pending the Court’s decision on appeal.
If the Court affirms the DM’s decision in its entirety, the Court may award the prevailing
party costs and fees. The Court shall have the discretion to make any award of costs and fees
against an appealing party if it determines that the appealing party did not substantially
improve its position from the DM’s order or if there was not a good faith basis to file the
appeal. In support of the appeal to the Court, the party appealing may file supplemental
pleadings addressing the perceived error of the DM’s order of not more than five pages. A
single response shall be allowed, with no reply, within five days of service by hand or

electronically of the supplemental pleading in support of the appeal.
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discovery disputes.

ORDERED this day of June, 2007.

8. The DM shall schedule status conferences with the parties when

necessary. Any party may request a status conference with the DM to promptly resolve

9. The DM’s fee is $250 per hour. Each party shall pay an equal share of

the fees and costs of the DM unless he orders that the fees be allocated in some other fashion.

009867.0038/156254.1
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DOCKET & FILE

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Inre: ZYPREXA MDL No. 1596
PRObUCT S LIABILITY LITIGATION

MOVANTS COUNSEL IS DIRECTED

; AN TO SERVE A COPY OF THIS ORDER ‘

THIS DOCUMENT RELATES TO: ON ALL PARTIES UPON RECEIPT : ‘
ALL ACTIONS _ .

CASE MBYACEMENT

To expedite the flow of discovery material, facilitate the prompt resolution of
disputés over ¢onfidentiality, adequately protect confidéntial miaterial, and ensure that p}'otcction
is afforded only to'material 5o entitled, -Ihe'Col_m enters this Protective Drder pursuant to Rule 26 |
of the Federal Rules of Civil Procedure. " r ),‘

1, Discovery Materials: N ‘ | "]

‘This Order ap]ﬁlies to all products of discovery. a.nd'all' information derived |
therefrom, including, but notdimited to, all documents, objects or things, depositicm testimony : |
and interrogatory/request for admission responses, and any copies, excerpts or summaries

thereof; obtaified by any party pursuant to'the requirements of any court order, requests for |

production 6f d¢ nts, requests for admi

ions, interrogatories, or sibpoena ("discoi/cry-
materials”). This Order is limited to the litigation or appeal of any action brought by or on

behalf of plaintiffs, aileging personal injuries or other damages Arising from plaintiffs” ingestion

of ol pine, c ly known as (“Litigation”).and includes any state court aétion

where counsel for the plaintiff has agreed to be bound by thisbordcr.
2 Use of Dis_coveg Materials
With the exc’eption- of documents or information that has become publicly

available without a breach of the terms of this Order, all docuients, information or other

EXHIBIT A |
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‘discevcrv materials produced 01; discovered in this Litigationi and fhat have been designated

confidential shali'be used by the receiving party solely for the prosecution or defense of this .
Litigation, to the extent reasonably necessary to accomplish the purpose for which disclosure is

made, and not for any other purpose, including any other litigation or judicial proceedings, o

any biisiness, competitive, governmental, ial, or administrativé purpese or function. i
3. “Confidential Discovery Materials” Defined
For the purposes of this Order, *‘Confidential Discovery Materials” shall mean

any inforfation that the producing party in good faith beli¢ves is properly protected under

Federal Rule-of Civil Procedure 26(c}(7).

The-terms of this Order shail in no way affect the right of any person (a) to

witlihold information pn alleged g ds of i ity from discoyery such as, for example,
attorney/client privilege, work ;.)mdué( or privacy rights of such tiird parties as.patients,
physicians, clinical investigators, or reportess of claimed adverse reactions; or (b) to withhold~ -

information on alleged grounds that such.information is neither relevant to-any claim or defense,

" nor reasonably calculated to lead fo the disco vy of admissit idence. Ifihfai'mntibnv_is
redacted on the basis it i§ néither relevant nor reasonably calculated to lead t6 the discovery-of
admissible evidence, the redacting paity shall identify on.a-separate log that identifies the

document subject to redaction-and thie reason for such redaction.

Where large volumes of discovery materials are provided to the requcst.ing party’s
counsel for preliminary inspection and designation for production, and haye not been revi&;wéd it
for couﬁdcnuahly purposes, the prcducmg party resérves the right to so designate and redact
appropriate discovery materials after they are designated by.the requesting party for.production.
During the preliminary inspection process, and before: production, all dxscovery materials i

reviewed by the Tequesting party’s counse} shall be trcalcd as Confidential Discovery material.

4. D. ignation of Documents as “Confidential?
a’ - For the purposes of this Order, the term *“document” means all

tangible items, whether written, recorded or graphic, whether produced or created bya pafty or

-2-
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another person, whether produced pursuant to.subpoena, to discovery request, by agreement, O

'1

s SRS

otherwise.
b. Any document which the producing party intends tg-designate as ‘ .
Confidential shail be stamped (or otherwise have the legend recorded upon if in-a way that brings

the legend to the attention of a reasonable exammer) with a notation substantially similar-to the | [

followmg: i | . N » |
Zyprexa MDL 1596: Confidential-Subject to Protective Ofder_ LS | | |
Such stamping or marking will take place prior to production by the producing

person, or subsequent to selection by the receiving party for copying. The stamp shall be affixed

in such a manner as-not to obliterate ar ebscure any wntten material.

e — R

c. A party may preliminarily designate as “Confidential’” ali

dpcuments produced by a third party entity employed by the ﬁarty'far the purposes of document % ]
management, quality control, production, reproduction, siﬂmgﬂ, scaﬁning; or other such purpose

related to discovery, by notifying counsel for the other 'part}r'ﬂiaf all..ldﬂcuments being produced

are to be accorded such-protection: Onch.said'dﬂcﬁmants are prt}ﬁucf:d by such third Ibarty :

vendor, the dcsxgn&hng party will thcn review the documents and, as appropriate, de:s:gmtﬁ them

‘Cmﬁdﬂnhal“ by slampmg the document (or utharw:sr: hiaving the legﬂnd recorded upon it in

a way that brings its attention to a reasonable examiner) as such.

5. Nﬂnrl')is;lnsure of Confidential Discovery Materials

Ei{:épt with the prior writtf:n consent of the party or nther.pefmfm originally
producing Confidential Discovery Materials, or as hereinafter pmwdﬂd undcr this Order, n
Cﬁnﬁdent:al Discovery Materials, or any portion thereof, may be disclosed to any person, X H

including any plaintiff, except as set forth in section 6(d) belnw. | | i =

3- ' ol 1 B
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6. Permissible Disclosures of ‘Cnn'ﬁdenﬁAal Discovery Material ‘

Notwithstariding paragraph 5, Confidential Discovery Materials may be disclosed

to and used only by: ‘
a. counsel of record for the parties in this Litigation and:to-his/her
partners, associates, secretaries, legal assistants, and employees to the extent considered

reasonably necessary to render professional services in the Litigation ,

b. inside counsel of the parties, to the'extent rcasonably necessary to
render professional services in the Litigation;

c. court officials involved in this Litigation (including court reporters,
pérsons operating video recording equipment at depositjons, and any specidl master appointed by
the Court); :

d. any person designated by the Court in the interest of justice, upon
s;xch terms as the Court may dc;:m proper;

el * where produced by a plaintiff, in.addition to the persons. described

in subseotions (a) and (b) of this section, a defendant’s in-h legals and outside counsel,
including aiy attorneys cmplbycd’b’)’.or retained by defendant’s outside counsel who are
assisting in.connection within this Litigation, and the pamlcgal; clerical, secretarial, and other
staff employed or retairied by such outside counsel or_rctained'by the attorneys ei-nployed by or
retained by defendant’s outside counsel. To the extehra defendant does not have in-house
counsél, n may designate two individuals employed by such defcndant (in-addition to oulsxde
counsel) to receive Confidential stcovcxy Materials produccd by plaintiff;
f.© where produced by defendant Eli Lilly and Cnmpe.my, in addition
* to the peisons described in subsections (a) and (b) of'this section, p]amuff’s attorneys in othar

filed ]mgauon alleging injuries or damages result.mg from the usé of Zyprexa® mcludmg their

paralegal, clenca] secmanal and other staff employ ‘or ined by such 1, provided that

> EXHIBI
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such counselhave agreed to'be govemned by the terms of this Order and shall sign a copy of the
order; : ]

g . where produced by any defendant, outside counsel for any other
déefendant, including any attorneys employed by or retained by any other defendant’s outside
counsel who am ;sﬁsﬁngin connection with this Litigation, and the paralegal, clerical,
secretarial, and other staff employed or retained by such outside counsel;

h. persons noticed for depositions or desi d as trial wi or

those who counsel-of record in good faith expect to testify at deposition or trial, to the extent
reasonably necessary in preparing to testify;

) i outside consultants or outside experts retained for the purpose of
agsisting counsel in the Litigation;

j. ° employees of counsel mvolvcd selely in one or more aspects of.
organizing, filing, codmg, converting, storing; or relnevmg data or designating programs for
handlmg data connected with this action, including the performancé of such duties in relation to
a computerized-litigation support system; ;

. k. employees of third-party.contractors performing one or more of the
functions set forth-in (j) above;

1 any employee of a party or former employee of'a party, but only to

the-extent idered y forthe p and trial-of this actien;-and

. any other person, if Consented to by the producmg part.y-
Any individual to-whom disclosure.is to'be made under subparagraphs (d) through
(m) above, shalt sign, prior to such dlsclosure a copy of the Endorsement of Protective Order,

attached as Exhibit A. Counsel providing access to Cnnﬁdcntxal Discovery Materials shall retain
coplesofthc X d End nent(s) of P

Order. _AnyApany seeking a.copy of an
d setting forth hie reasons therefor to which the opposing party

endc mzymak'ca‘_ nz
will respond in-writing. If the dispute cannot be resolved the demanding party m:.iy move the

Court for an order compeiling production uponé showing of good cause. For tesnfymg experts,

e

EXHIBIT A
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a copy of the Endersement of Protective Order executed by the testifying expert shall be

(urmshcd to counsel for the party who pmduced the Confidential Discovery Materials to which ]

the expert has access, at the time.the e'xpert s designation is served,-or at the time the -
Confidential Discovery Materials are provided to the testifying expert, whichever is later.

Before disclosing Confidéntial di y materials to any person Jisted in

- subparagraphs (d) through (m) who.is 2 Cistonier or Cormpetitor (or an employee of either) of
the party that so deéig'natgd the discovery materials, but who is not an cmp]oyee ofa pény, the
party wishing to make sﬁéh disclosure shall give at least three (3) business days advance notice
in writing to the counsel who designated such discovery materials as Confidential, stating that
such disclosure will be made, idéntifying by subjéct matter category the'di;zovery material to be
disclosed, and stating the purposes.of such disclosire. If, within the three (3) business day

period, a motion js filed objecting to the p d discl discl is net permissible until

P >

the Court has denied such motion. As used in'this paragraph, (a) the term “Customer” means

any dircet purchaser of px;oduc,is from Lilly, or any régular indirect purchaser of produets from

Lilly (such as a.ph generally p ,' hasi 2 !hx;ough wholesale houses), an_d does notinclude
physieians; arid (b) the term “Comp:\‘.ikor" means any manufacturer or seller of prescription
medications. : ¢

The notice provision immediately aboye applies to 1 and/or i d

dent
PEL

contractors of Cornpetitors to the extent thie consull or

derive a substantial
portion of their income, or spend a substantial portion of their time. working fora pharmacentical
pany that £z

prescription medical products in the neproscience area.

S Production of Confidential Materials by Non-Parties
Any non-party who is producing discovery materials in the ngautm may agree
to and obtain the benefits of the {erms and protections of this Order by designating as

“Confidential” the discovery matmals that the nori-party is producing;

as set forth in paxagmph
4.




8. - Inadve[_t‘ent'])isclﬁsg['_és
a: The parties agree that the inadvenﬁﬁt production of any discovery

materials that would be pmte:f:tcd from disclosure pursuant to the aﬁnmcy-ciient prvilege, the
werk product doctrine or any other relevant priviiege or doctrine shall net constitute a waiver of
the applicable privilége or dnctriﬁc. If any such discovery matenals aﬁ; inad:.rm-tcn‘ﬂy produced,
the recipient of the discﬁvcrj: materials agrees tl}at, upon request fru;.n_l the producing party, it will
prﬂmptly-rﬂnnn the diSEG‘-’&I}; ﬁlaleﬁhls nnti all cﬁpiéspfﬁm discovery materials m its
possession, ﬂﬂ]tlﬂ-my versions of the discovery matenals O any database it maintains and n}akc
no use of thlc information eontained 1a the discovery materials; provided, however, that the paﬁy
returning.such discovery m ateéals shall have the T ght-llﬂ. apply to.the Court for #n order. fhat'
such discovery materials are not protected from disclosure by any privilege. The person

returnin g 'sur:._l‘rmatél_i’al may not, hnwﬂver,‘ass'ﬂrt as a ground for such motion the fact or

circu mst:;ncﬂs of the in':;-dv'ertent production.

b. The parties further agree that in the event that the producing i;\arty
or other person inadvertently fails to designate disc;uvefy materials as Cﬂllﬁd{:;ﬁt_ié] in this or any
other litigation, it may- make such 'a'dcsignatinn subse:qucntt.y b},_rl notifying afl persons and paﬁiﬁs L
to whom such .'di;:cnverj:r mateﬁa]s were pmdu_bcd-, in-#ﬁﬁngj a5 soon as pmﬁﬁcablﬂ. fsﬂer
receipt of m;.ch notification, Tht'; ]':jf-él'.ﬁﬂfﬂs to whom produetion has been made shall prospe ctively

treat the designated discovery materials as Confidential; subject to their night to dispute such

designation in accordancé With paragraph 9.

L.\ Dei:]assfﬁcaﬂun

a. " Nothing shall prevent ﬁsclnsme-&ynnd that limited by this Order
1f the producing party consents in writing to such disclosure.

1.

EXHIBIT A
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b. If 4t any time a party (&raggricvzd‘: entity permitted-by the Court to

intervene for such purpese) wishes for any reason to dispute a designation of discovery materials

as Confidential made hercundcr such person shall motify the designating party of such dispute in
writing, specifying by exact Bates mamber(s) the discovery materials in dispute. The' des:gnatmg
party shall réspond in writing within 20 days of receiving this notification.

c. If the parties are ynable to smicalﬂy resolve the dispute, the
proponcni of confidentiality may apply by motion t6 the Court fora mfing that discovery
materials-stamped as Conﬁdcn.ti;\l are entitled to such status and protection under Rule 26 of the
Fedcm],Rules of Givil Procedure and-this Order, provided thqt'mch motion is made within forty
five (45).days frem the date the challenger of the confidential designation challenges the
designation or such other -tir%m period as the parties may agree. The designating party shall have
the, burden of proof on such-motion t6 establish the propricty of its Cor_x_ﬁdehtial‘desigpaﬁon.

d, If the time for filing a motion, as.provided in paragraph 9.c, has
expired without the filing of any. such motion, or ten (10) business days (or such longer Limc‘as
ordered by this Court) have clapsed after the appcél peﬁod for an.order of this C<;_im that 1h§
discovery material-shall not be entitled to Confidential status, the Conﬁdénlial-DisCovery
Material shall lose its designation.

10. Confidential Discoyery Materials in Depositions

a. Counsel for any party may show Confidential- Discovery Materials
1o a deponent during deposition and examine the deponent about the materials so long as the
deponent already knows the Couﬁdential information conmmcd'ﬁxerch\ or if’ lhc provi;sions of
patagraph 6 are comphed with. The party noticing a deposmon shall obtain eéach thness
endorseiment of the protective order in advance of the deposition and shall noufy the desxgnanng
party at least ten (10) days prior to the deposition if it has bc;n unable to obtain that witness”
€ndorsement. The designating party may then move the Court foran Order dm:ctmg that the
witness abide by thie tenms of the protective order, and no confidential document shall be sho%

to the deponent until the Counhas ruled. Deponents shall not retain or copy portions of the

-8-
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transeript of their depositions that contain Confidential information not provided by them or the

entities they represent unless they sign the form described, and otherwise comply with the
provisions in paragraph 6. A deponent who is not a party shall be furnished acopy of this Order
before being examined abont potentially Confidential Discovery Materials.: ‘While a deponent is
being examined about any Confidential Discovery Materials or the Confideritial information
contained therein, persons to whom disclosure is not authorized under this Order shall'be
excluded from being present.
b. Parties (and deponents) may, within thirty (30) days after réceiving

a deposition, designaté pages of the tmnsm"ipt (and exhibits thereto) as Confidential: Until
expiration of such thirty (30) day period, the entire transcript, including exhibits, will be treated
as subject to Confidential protection under this Order. If no-party or deponent timely designates
a transeript as Conﬁdemial, then none of the transcript or its exhibits will be n.'catcd as
confidential. :

11 Confidential Discovery Materials Offered as Evidence at Trial .

' Confidential Discovery Materials and the information therein may be _ofi’cfed in
evidence at trial or any court hearing, };rovided ‘that the proponent of the evidence gives notice to
counsel for-the party or other person that designated the discovery materials or information as
Confidential in accordance with the Federal Rules of Evidence and any iocal rules, standing
orders, or rulings-in the Litigation governing identification and use of exhibits at trial. Any party
may move-the Court for an order that the evidence be rcceived. in camera-or under o".l‘xér
conditions to prevent unnecessary disclosure: The Court will then determine whi:thar. the
proffered evxdcncs should continue to be treated as Conﬁdenua! and, if so, what protection, if
any, may be afforded to such discovery materials or mfommnon at trial.

12.  Filing
Coyﬁdenlial Discovery Materials shall not be filed with.the Clerk except when

required in connection with matters'pending before the Court. - If filed, they shall be filed in a

sealed envelope; clearly. marked:




Iy

«THIS DOCUMENT CONTAINS . CONFIDENTIAL
n:romnon COVERED BY A PROTECTIVE ‘ORDER .
OF THE COURT AND: IS SUBMITTED UNDER SEAL .
PURSUANT: TO THAT PROTECTIVE ORDER. THE
CONFIDENTIAL CONTENTS OF THIS DOCUMENT MAY *
NOT BE DISCLOSED WITHOUT EXPRESS ORDER OF .
THE COURT”

and shall remain sedled while in the office of the Clerk so long as they retain their status as

Confidential Discovery Materials. Said Confidential Discovery Matérials shall be kept under
seal until farther order of the Court; however, said Confidential Discdvcry Mz.nen'als and other -
papers filed under seal shall be available to the Court, to counsel of record, and to §ll other
persons entitled to receive the confidentiat information conitained thereinunder the terms of this
Order.

13. . Client Consultation .

Nothing in this Order shall prevent or-otherwise restriet counsel from rendering
advice to their clients in this Litigation and, in the cotuse thereof, relying generally on
examination of Confidential Dis;:ovéry Materials; provid(}d}, however, that in rendering such ¢ . ‘
advice and otherwise communicating with such client, counsel shall not make specific disclosure
of any item so designated except pursuant-to the procedures of paragraph 6.

14.  Subpoena by other Courts or Agencies 3 |

If another court or an admini ative agency sub

P or ot.h_erwise orders
production of Confidential Discovery Materials which a person ﬁas obtained under the terms of 3 [
this Order, the person to whom the subpoena or othér process is directed shall prom-'pt.].y notify
the designating party in writing of all of the following: (1) the discovery materials that are

- TEq) ‘for, diiction in the sub

poena; (2) the date on wluch oomphance ‘with the subpoena i is
requested; (3) the location at which cempham,e with the subpoena i3 requested; (4) the 1dcnmy
of the party serving the subpocna and (5) the cage name, jurisdiction nnd index, docket,

ccmplamt, charge, civil action.or-other identification nllmbcr or other designation identifying the

-10-
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- pérson receiving the ‘subpoéma or other process shall cooperate with the producing party in any
: proceeding related thefeto.

15.  Non-termipation

% 1
[
|
|
- ! ) ; |
Jitigati dministrati di oi' other proceeding in whichi the subpoena or other process ‘
12 2
has been 1ssued In no event shall confidential dc be produced prior to the receipt of
written notice by the designati party anda ble opportunity to object. anore, the
1
|
|
|
|

The provisions ‘of this Order shall not terminate ;xt the conclusion of this
‘Li_t;ga'ﬁon. Within ninety-(90) days after final conclusion of all aspects of this Litigation, counsel
shall, at their option, return or destroy-Confidential Discovery Materials and all copies of same.
1f counsel elects to destroy Confidential Discovery Materials, they shall consult with counsel for
‘the produeing party on the:manner of destruction and obtain such party’s consent to ‘themethed
an;i means of destruction. Ali “cotmsel of record shall majie certification of élompiiance'hmw_.ith
and shall deliver the same to counsel for the party who produced the discovery: matérials not
more than one hundred twenty (120) days after final termindtion of this Litigation. Outside
counsel, however, shall not be required to retuin or destroy any pretrial or trial records as are
regularly mainitained by that counsel in the ordinary course of business; which records will
continue to be maintained as confidential in conformity with this Order.

16.  Modification Permitted - 4

Nothing in this Order shall prevent any party or other person from seeking
modification of this Order or from -objecting to discovery that it belicves to be 'otvherwise
improper. : q

7. Responsibility of Attorneys: Coples

The atlorneys of chord are respnnsxb]c for empll)ymg rcasonable measures tu
contro] asid record, consxstem with this Order; duplication: of, access to and distribution of
Confidential Discovery Ma(cnals including abstracts and Summancs thereof,

No-duplications of Confidential Discovery Materials shall be ‘made except for

providing working copies and for filing in Court under sal provided, however, that copies may

51
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be made only by ;}m;: persons specified in sections (a); (b) and (c) of paragraph 6 above. Any
copy provided to a pexson’ listed in paragraph 6 shall be remmed to counsel of record upon
cumpleﬁun of thc puxpose for which such copy was provxded In'the cvent ofa change in
“counsel, retiring counsel shaﬂ fully instruct new counsel of their rcsponslbllmes under this Order
and new counsél shall sign this Order.
18. ‘ No Waiver of Rights or Implication of Discoverability

a.  Nodisclosure pursuint to any provision of this Ordex'shall waive
any rights or privileges of any party granted by this Grder. s

b. This Order.shall-not enlarge er afféct the proper scope of discovery

in this or any other litigation; nor shalk this order imply that Confidéntial Discovery Materials are

11 By

properly di , relevant, or.ad in this or any other litigation. Each party Teserves
the right to object to any disclosure-of informalior;-or praduction of any docurments that the
producing party désignates as Confidential Discoyery Materials on any other ground it may
deem appropriate.

c: The entry of this Order shall be without pejudice to the rights of
‘the parties, or any one of them, or of any non-party to assert or.apply for additional-or different
protection. Nothing in this Order shal] prevent any party. from seeking an appropriate protective

ordz;r 1o further govern the use of Confidential Discovery Materials at trial.
19.  Improper Disclosure of Confidential Discovery Material
Diselosure of discovery materials designn;ed Confidential other-than in
accordance with the terms of this Protective Order may subject the disclosing person to such

sanctions and remedies as-the Couit may deern appropnate
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on. A. Stmon Chrem

Dated: 2. 2004
Brooklyn, New York

SO ORDERED

ited States Magistrate Judge |

. f%@“tf'ﬁ’

ks

fHun. Jack B. Weimnstein

Senior District Judge

Dated: 8>~

| Brooklyn, New York

-13-
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

In re: ZYPREXA - MDL No. 1596
PRODUCTS LIABILITY LITIGATION

THIS DOCUMENT RELATES TO:

ALL ACTIONS

ENDORSEMENT OF PROTECTTVE ORDER

T hereby attest to my understanding that information ‘or documents designated
Confidential are provided to me subject to thie, Pro(eg:li.ve Order. (“Order”) dated
o) ks 2064 (the “Protective Order”), in. éhe above-captioned litigation
(“Litigation”); that I have béen given a copy. of and have read the Order; and that-I agree to be
bound by its terms.  also understand that my execution of this Endérsement of Protective Order.
indicating my agreement to'be bound by the Order, is a prerequisite to my review of any
information or documents designated as Confidential pursuant to the Otder. .

I further agree thatI shall not disclose to-others, except in aécord with the Order,
any. Confidential Discovery Materials, in any form whatsoever, and that such Confidenitial

Discovery Materials and the information contained therein maybe used only for the puiposes
authorized by the Order

1 farther agree to retum all copies of any Conf dential Discovery Matenals I'have
received to counsel who provided them to me upon completion of the purpose for which they -
were provided and noJater than the conclission of this Litigation,

I further agree and attest to my understanding that my obligation to honor the

confidentiality of such discovery material will contimué éven after this Litigation concludes.

1=
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1 further agree and attest to my understanding that, if] fail to abide by the terms of

the Order, I may be subject to sanctions, including contempt of court, for such failure. Iagree to

be subject to the juﬁsdidion of the United Stafed District Coutt; Eastern District of New York,

for the puxposcs' of any pr dings relating to enfo

of the Order.

1 further agree to be bound by.and to comply with the terms of the Order as soon

as I sign this Agreement, regardless of whether the Order has been entered by the Court.

Date:

By:

000696
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, 1

Plaintiff,

V.

Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

Defendant. J PROTECTIVE ORDER

To expedite the flow of discovery material, facilitate the prompt resolution of
disputes over confidentiality, adequately protect confidential material, and ensure that
protection is afforded only to material so entitled, the Court enters this Protective Order
pursuant to Rule 26 of the Alaska Rules of Civil Procedure.

1. Discovery Materials

This Order applies to all products of discovery and all information derived
therefrom, including but not limited to, all documents, objects or things, deposition testimony
and interrogatory/request for admission responses and any copies, excerpts or summaries
thereof, obtained by any party pursuant to the requirements of any court order, requests for
production of documents, requests for admissions, interrogatories, or subpoena (“discovery
materials”). This Order is limited to the litigation or appeal of this action (“Action”).

2. Use of Discovery Materials

With the exception of documents or information that has become publicly available

without a breach of the terms of this Order, all documents, information or other discovery

000697 Exhibit B
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materials produced or discovered in this Action and that have been designated confidential

shall be used by the receiving party solely for the prosecution or defense of this Action, to the

extent reasonably necessary to accomplish the purpose for which disclosure is made, and not
for any other purpose, including any other litigation or judicial proceedings, or any business,

competitive, governmental, commercial, or administrative purpose or function.

3.  “Confidential Discovery Materials™ Defined

For the purposes of this Order, “Confidential Discovery Materials™ shall mean any
information that the producing party in good faith believes is properly protected under Alaska
Rule of Civil Procedure 26(c)(7); under any Federal or state statutes, regulations or court
rules; or under Federal or state constitutions. Federal and state regulations may preclude the
parties under certain circumstances from producing personal identifying information. In such
cases, the parties my produce redacted or de-identified information for use in this litigation
and under the protection of this Order, provided, however, that the Court nevertheless retains
the authority to review any such action by any party.

The terms of this Order shall in no way affect the right of any person (a) to withhold
information on alleged grounds of immunity from discovery such as, for example, attorney-
client privilege, work product or privacy rights of such third parties as patients, physicians,
clinical investigators, or reporters of claimed adverse reactions; or (b) to withhold
information on alleged grounds that such information is neither relevant to any claim or

defense nor reasonably calculated to lead to the discovery of admissible evidence: or (c) as

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (84} P
age 2 of 16
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

required by Federal or state law. If information is redacted on the basis it is neither relevant
nor reasonably calculated to lead to the discovery of admissible evidence, the redacting party
shall identify on a separate log the document subject to redaction and the reason for such
redaction.

Where large volumes of discovery material are provided to the requesting party’s
counsel for preliminary inspection, and designation for production, and have not been
reviewed for confidentiality purposes, the producing party reserves the right to so designate
and redact appropriate discovery materials after they are designated by the requesting party
for production. During the preliminary inspection process, and before production, all
discovery materials reviewed by the requesting party’s counsel shall be treated as
Confidential Discovery Material.

4,  Designation of Documents as “Confidential”

a.  For the purposes of this Order, the term “document™ means all tangible
items, whether written, recorded or graphic, whether produced or created by a party or

another person, whether produced pursuant to subpoena, to discovery request, by agreement

or otherwise.

b.  Any document which the producing party intends to designate as

Confidential shall be stamped (or otherwise have the legend recorded upon it in a way that

brings the legend to the attention of a reasonable examiner) with a notation substantially

similar to the following:

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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State of Alaska v. Eli Lilly and Company: Confidential-Subject to Protective Order

Such stamping or marking will take place prior to production by the producing

person, or subsequent to selection by the receiving party for copying. The stamp shall be
affixed in such a manner as not to obliterate or obscure any written material.

c. A party may preliminarily designate as “Confidential” all documents
produced by a non-party entity employed by the party for the purposes of document
management, quality control, production, reproduction, storage, scanning, or other such
purpose related to discovery, by notifying counsel for the other party that all documents
being produced are to be accorded such protection. Once said documents are produced by
such third-party vendor, the designating party will then review the documents and, as
appropriate, designate them as “Confidential” by stamping the document (or otherwise

having the legend recorded upon it in a way that brings its attention to a reasonable examiner)
as such.

5.  Non-Disclosure of Confidential Discovery Materials

Except with the prior written consent of the party or other person originally
producing Confidential Discovery Materials, or as hereinafter provided under this Order, no

Confidential Discovery Materials, or any portion thereof, may be disclosed to any person,

including any plaintiff, except as set forth in section 6(d) below.

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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6. Wmm‘wma—[
Notwithstanding paragraphs, Confidential Discovery Materials may be disclosed to
and used only by:
a.  counsel of record for the parties in this Action and to his/her partners,
associates, secretaries, legal assistants, and employees to the extent considered reasonably
necessary to render professional services in the Action;
b. inside counsel of the parties, to the extent reasonably necessary to render

professional services in the Action;
¢.  court officials involved in this Action (including court reporters, persons
operating video recording equipment at depositions, and any special master appointed by the

Court);

d.  any person designated by the Court in the interest of justice, upon such
terms as the Court may deem proper;

e.  where produced by a plaintiff, in addition to the persons described in
subsections (a) and (b) of this section, defendant’s in-house paralegals and outside counsel,
including any attorneys employed by or retained by defendant’s outside counsel who are
assisting in connection within this Action, and the paralegal, clerical, secretarial, and other

staff employed or retained by such outside counsel or retained by the attorneys employed by

or retained by defendant’s outside counsel.

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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f  where produced by defendant Eli Lilly and Company, in addition to the
persons described in subsections (a) and (b) of this section, plaintiff’s attorneys in other filed
litigation alleging injuries or damages resulting from the use of Zyprexa® including their
paralegal, clerical, secretarial and other staff employed or retained by such counsel, provided
that such counsel have agreed to be governed by the terms of this Order and shall sign a copy
of the Order;

g.  persons noticed for depositions or designated as trial witnesses, or those
who counsel of record in good faith expect to testify at deposition or trial, to the extent
reasonably necessary in preparing to testify;

h. outside consultants or outside experts retained for the purpose of
assisting counsel in the Action;

i. employees of counsel involved solely in one or more aspects of
organizing, filing, coding, converting, storing, or retrieving data or designating programs for
handling data connected with this action, including the performance of such duties in relation
to a computerized litigation support system;

j.  employees of non-party contractors performing one or more of the
functions set forth in (i) above;

k. any employee of a party or former employee of a party, but only to the

extent considered necessary for the preparation and trial of this Action; and, any other person,
if consented to by the producing party;
Protective Order
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

. Any individual to whom disclosure is to be made under subparagraphs

(d) through (k) above, shall sign, prior to such disclosure, a copy of the Endorsement of

Protective Order, attached as Exhibit A. Counsel providing access to Confidential Discovery
Materials shall retain copies of the executed Endorsement(s) of Protective Order. Any party
secking a copy of an endorsement may make a demand setting forth the reasons therefore to
which the opposing party will respond in writing if the dispute cannot be resolved the
demanding party may move the Court for an order compelling production upon a showing of
good cause. For testifying experts, a copy of the Endorsement of Protective Order executed
by the testifying expert shall be furnished to counsel for the party who produced the
Confidential Discovery Materials to which the expert has access at the time the expert’s
designation is served or at the time the Confidential Discovery Materials are provided to the
testifying expert, whichever is later. Before disclosing Confidential Discovery Materials to
any person listed in subparagraphs (d) through (k) who is a Customer or Competitor (or an
employee of either) of the party that so designated the discovery materials, but who is not an
employee of a party, the party wishing to make such disclosure shall give at least three
business days advance notice in writing to the counsel who designated such discovery
materials as Confidential, stating that such disclosure will be made, identifying by subject
matter category the discovery material to be disclosed, and stating the purposes of such
disclosure. If, within the three business day period, a motion is filed Objecting to the

proposed disclosure, disclosure is not permissible until the Court has denied such motion. As

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI
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used in this paragraph, (a) the term “Customer” means any direct purchaser of products from

Lilly, or any regular indirect purchaser of products from Lilly (such as a pharmacy generally
purchasing through wholesale houses), and does not include physicians; and (b) the term
“Competitor” means any manufacturer or seller of prescription medications.

The notice provision immediately above applies to consultants and/or independent
contractors of Competitors to the extent the consultants or contractors derive a substantial
portion of their income, or spend a substantial portion of their time working for a
pharmaceutical company that manufacturers prescription medical products in the

neuroscience area.

7. Production of Confidential Materials by Non-Parties

An non-party who is producing discovery materials in the Action may agree to and
obtain the benefits of the terms and protections of this Order by designating as “Confidential”
the discovery materials that the non-party is producing, as set forth in paragraph 4.

8.  Inadvertent Disclosures

a. The parties agree that the inadvertent production of any discovery
materials that would be protected from disclosure pursuant to the attorney-client privilege,

the work product doctrine or any other relevant privilege or doctrine shall not constitute a

waiver of the applicable privilege or doctrine. If any such discovery materials are

inadvertently produced, the recipient of the discovery materials agrees that, upon request

from the producing party, it will promptly return, the discovery materials and all copies of the

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) P;
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discovery materials in its possession, delete any versions of the discovery materials on any

database it maintains and make no use of the information contained in the discovery

materials; provided, however, that the party returning such discovery material shall have the
right to apply to the Court for an order that such discovery materials are not protected from
disclosure by any privilege. The person returning such material may not, however, assert as a
ground for such motion the fact or circumstances of the inadvertent production.

b. The parties further agree that in the event that the producing party or
other person inadvertently fails to designate discovery materials as Confidential in this or any
other litigation, it may make such a designation subsequently by notifying all persons and
parties to whom such discovery materials were produced, in writing, as soon as practicable.
After receipt of such notification, the persons to whom production has been made shall
prospectively treat the designated discovery materials as Confidential, subject to their right to
dispute such designation in accordance with paragraph 9.

9.  Declassification

a.  Nothing shall prevent disclosure beyond that limited by this Order if the

producing party consents in writing to such disclosure.

b. If at any time a party (or aggrieved entity permitted by the Court to

intervene for such purpose) wishes for any reason to dispute a designation of discovery

materials as Confidential made hereunder, such person shall notify the designating party of

such dispute in writing specifying by exact Bates number(s) the discovery materials in

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI
Page 9 of 16
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T

dispute. The designating party shall respond in writing within 20 days of receiving this

notification.

¢.  Ifthe parties are unable to amicably resolve the dispute, the proponent of
confidentiality may apply by motion to the Court for a ruling that discovery materials
stamped as Confidential are entitled to such status and protection under Rule 26 of the Alaska
Rules of Civil Procedure and/this Order, provided that such motion is made within forty-five
days from the date the challenger of the confidential designation challenges the designation
or such other time period and the parties may agree. The designating party shall have the
burden of proof on such motion to establish the propriety of its Confidential designation.

d.  If the time for filing a motion as provided in paragraph 9(c) has expired
without the filing of any such motion, or ten business days (or such longer time as, ordered
by this Court) have elapsed alter the appeal period for an order of this Court that the
discovery materials shall not be entitled to Confidential status, the Confidential Discovery
Material shall lose its designation.

10. Confidential Discovery Materials in Depositions

a.  Counsel for any party may show Confidential Discovery Materials to a

deponent during deposition and examine the deponent about the materials long as the

deponent already knows the Confidential information contained therein or if the provisions of

paragraph 6 are complied with. The party noticing a deposition shall obtain each witness’

endorsement of the Protective Order in advance of the deposition and shall notify the

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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designating party at least ten days prior to the deposition if it has been unable to obtain that
endorsement. The designating party may then move the Court for an Order directing that the
witness abide by the terms of the Protective Order, and no confidential document shall be
shown to the deponent until the Court has ruled. Deponents shall not retain or copy portions
of the transcript of their depositions that contain Confidential information not provided by
them or the entities they represent unless they sign the form described, and otherwise comply
with the provisions in paragraph 6. A deponent who is not a party shall be furnished a copy
of this Order before being examined about potential Confidential Discovery Materials.
While a deponent is being examined about any Confidential Discovery Materials or the
Confidential information contained therein, persons to whom disclosure is not authorized
under this Order shall be excluded from being present.

b.  Parties (and deponents) may, within thirty days after receiving a
deposition, designate pages of the transcript (and exhibits thereto) as Confidential. Until
expiration of such thirty-day period the entire transcript, including exhibits, will be treated as
subject to Confidential protection under this Order. If no party or deponent timely designates

a transcript as Confidential, then none of the transeript or its exhibits will be treated as

Confidential.

11.  Confidential Discovery Materials Offered as Evidence at Trial

Confidential Discovery Materials and the information therein may be offered in

evidence at trial or any court hearing, provided that the proponent of the evidence gives

Protective Order
State of Alaska v. Elj Lilly
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s

notice to counsel for the party or other person that designated the discovery materials or
information as Confidential in accordance with the Alaska Rules of Evidence or rulings in the
Action governing identification and use of exhibits at trial. Any party may move the Court
for an order that the evidence be received in camera or under other conditions to prevent
unnecessary disclosure. The Court will then determine whether the proffered evidence
should continue to be treated as Confidential and, if so, what protection, if any, may be

afforded to such discovery materials or information at trial.

12. Filing

Confidential Discovery Materials shall not be filed with the Clerk except when
required in connection with matters pending before the Court. If filed, they shall be filed in a

sealed envelope; clearly marked:

“THIS DOCUMENT CONTAINS CONFIDENTIAL INFORMATION
COVERED BY A PROTECTIVE ORDER OF THE COURT AND IS
SUBMITTED UNDER SEAL, PURSUANT TO THAT PROTECTIVE
ORDER. THE CONFIDENTIAL CONTENTS OF THIS DOCUMENT

MAY NOT BE DISCLOSED WITHOUT EXPRESS ORDER OEMFHE)
COURT”

and shall remain sealed while in the office of the Clerk so long as they retain their status as

Confidential Discovery Materials. Said Confidential Discovery Materials shall be kept under

seal until further order of the Court: however, said Confidential Discovery Materials and

other papers filed under seal shall be available to the Court, to counsel of record, and to all

Protective Order
State of Alaska v, Eli Lilly

and Company (Case No. 3AN-06-05630 CI)
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5 : : ; .
other persons entitled to receive the Confidential information contained therein under th

terms of this Order.

13. Client Consultant

Nothing in this Order shall prevent or otherwise restrict counsel from rendering
advice to their clients in this Action and, in the course thereof, relying generally on
examination of Confidential Discovery Materials; provided, however, that in rendering such

advice and otherwise communicating with, such client, counsel shall not make specific

— @ | disclosure of any item so designated except pursuant to the procedures of paragraph 6.

z % g 14.  Subpoena by Other Courts or Agencies

T&

-E é‘ f—; If another court or an administrative agency subpoenas or otherwise orders

production of Confidential Discovery Materials which a person has obtained under the terms

of this Order, the person to whom the subpoena or other process is directed shall promptly

LANE POWELL LLC

notify the designating party in writing of all of the following: (1) the discovery materials that

5 | are requested for production in the subpoena; (2) the date on which compliance with the

subpoena is requested; (3) the location at which compliance with the subpoena is requested;
(4) the identity of the party serving the subpoena; and (5) the case name, jurisdiction and
index, docket, complaint, charge, civil action or other identification number or other

designation identifying the litigation, administrative proceeding or other proceeding in which

the subpoena or other process has been issued. In no event shall confidential documents be

produced prior to the receipt of written notice by the designating party and a reasonable

Protective Order
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opportunity to object. Furthermore, the person receiving the subpoena or other process shall

cooperate with the producing party in any proceeding related thereto.

15. Non-termination

The provisions of this Order shall not terminate at the conclusion of this Action.
Within ninety days after final conclusion of all aspects of this Action, counsel shall, at their
option return or destroy Confidential Discovery Materials and all copies of same. If counsel
elects to destroy Confidential Discovery Materials, they shall consult with counsel for the
producing party on the manner of destruction and obtain such party’s consent to the method
and means of destruction. All counsel of record shall make certification of compliance
herewith and shall deliver the same to counsel for the party who produced the discovery
materials not more than one hundred twenty days after final termination of this Action.
Outside counsel, however, shall not be required to return or destroy any pretrial or trial
records as are regularly maintained by that counsel in the ordinary course of business, which
records will continue to be maintained as Confidential in conformity with this Order.

16. Modification Permitted

Nothing in this Order shall prevent any party or other person from seeking

modification of this Order or from objecting to discovery that it believes to be otherwise

improper.

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C 1)
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17. Responsibility of Attorneys: Copies

The attorneys of record are responsible for employing reasonable measures t0

control and record, consistent with this Order, duplication of, access 10, and distribution of
Confidential Discovery Materials, including abstracts and summaries thereof.

No duplications of Confidential Discovery Materials shall be made except for
providing working copies and for filing in Court under seal; provided, however, that copies
may be made only by those persons specified in sections (a); (b) and (c) of paragraph 6
above. Any copy provided to a person listed in paragraph 6 shall be returned to counsel of
record upon completion of the purpose for which such copy was provided. In the event of a
change in counsel, retiring counsel shall fully instruct new counsel of their responsibilities

under this Order and new counsel shall sign this Order.

18. No Waiver of Right or Implication of Discoverability

a.  No disclosure pursuant, to any provision of this Order shall waive any
rights or privileges of any party granted by this Order.

b.  This Order shall not enlarge or affect the proper scope of discovery in
this or any other litigation nor shall this Order imply that Confidential Discovery Materials
are properly discoverable, relevant, or admissible in this or any other litigation. Each party
reserves the right to object to any disclosure of information or production of any documents

that the producing party designates as Confidential Discovery Materials on any other ground

it may deem appropriate.

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 C I)
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¢. The entry of this Order shall be without prejudice to the rights of the

parties, or any one of. them, or of any non-party to assert or apply for additional or different
protection. Nothing in this Order shall prevent any party from seeking an appropriate
protective order to further govern the use of Confidential Discovery Materials at trial.

19. Improper Disclosure of Confidential Discovery Material

Disclosure of discovery materials designated Confidential other than in accordance
with the terms of this Protective Order may subject the disclosing person to such sanctions

and remedies as the Court may deem appropriate.

ORDERED this day of ,2007.

The Honorable Mark Rindner

o Judge of the Superior Court

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn
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LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907

.276.2631

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

5 Case No. 3AN-06-05630 CI
3 AND COMPANY,
RRLRE ENDORSEMENT

OF PROTECTIVE ORDER

Defendant. |

I hereby attest to my understanding that information or documents designated

Confidential are provided to me subject to the Protective Order (“Order”) dated

2007 (the “Protective Order”), in the above-captioned litigation

(“Action”); that I have been given a copy of and have read the Order; and that I agree to be

bound by its terms. I also understand that my execution of this Endorsement of Protective

Order, indicating my agreement to be bound by the Order, is a prerequisite to my review of
any information or documents designated as Confidential pursuant to the Order.

I further agree that I shall not disclose to others, except in accord with the Order,
any Confidential Discovery Materials, in any form whatsoever, and that such Confidential
Discovery Materials and the information contained therein maybe used only for the purposes
authorized by the Order.

I further agree to return all copies of any Confidential Discovery Materials I have
received to counsel who provided them to me upon completion of the purpose for which they
were provided and no later than the conclusion of this Action.

I further agree and attest to my understanding that my obligation to honor the

confidentiality of such discovery material will continue even after this Action concludes
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301 West North

Telephone 907.277.95

907.276.2631

abide by the terms of

1

I further agree and attest to my understanding that, if I fail to
the Order, I may be subject to sanctions, including contempt of court, for such failure.
agree to be subject to the jurisdiction of the Superior Court for the State of Alaska, Third
Judicial District at Anchorage, for the purposes of any proceedings relating to enforcement of
the Order.

I further agree to be bound by and to comply with the terms of the Order as soon as
I sign this Agreement, regardless of whether the Order has been entered by the Court.

Date:

By:

DATED this_____ day of June, 2007.

009867.0038/160900.1

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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UNITED STATES DISTRICT COURT'
EASTERN DISTRICT OF NEW YORK

In re: ZYPREXA MDL No. 1596 (JBW)
e X/
PRODUCTS LIABILITY LITIGATION
--X
THIS DOCUMENT RELATES TO:
ALL ACTIONS
X

CASE MANAGEMENT ORDER No. 15
(Deposition Guidelines)

IT IS ORDERED that depositions in the above-captioned matter shall be

conducted in accordance with the following rules:

1. GENERAL PROVISIONS

a. Cooperation. Counsel are expected to cooperate with and be courteous to each
other and deponents in both scheduling and conducting depositions.

b. Lead Deposition Counsel. Depositions and matters related to depositions shall be
coordinated by a Lead Deposition Counsel for plaintiffs and a Lead Deposition Counsel for
defendant. Lead Deposition Counsel for plaintiffs shall be Plaintiff Liaison Counsel or his
designee, and Lead Deposition Counsel for defendant shall be Nina Gussack or her designee.

The name and contact information for any designee shall be promptly communicated to the other

Exhibit C
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parties.

¢c. Attendance.

i, Who May Be Present. Unless otherwise ordered under Fed. R. Civ. P. 26(c),

depositions may be attended by counsel of record, members and employees of their firms,
attorneys specially engaged by a party for purposes of the deposition, the parties or the
representative of a party, court reporters, videographers, the deponent, and counsel for the
deponent. Upon application, and for good cause shown, the Court may permit attendance by a
person who does not fall within any of the categories set forth in the preceding sentence. While
the deponent is being examined about any stamped confidential document or the confidential
information contained therein, persons to whom disclosure is not authorized under an MDL -
1596 Protective Order shall be excluded from the deposition. Any portion of the deposition
transcript containing confidential information shall be sealed so as not to waive confidentiality
when the transcript or video medium is placed in the document depository.

ii. Unnecessary Attendance. Unnecessary attendance by counsel is discouraged
and may not be compensated in any fee application to the Court. Counsel who have only
marginal interest in a proposed deposition or who expect their interests to be adequately
represented by other counsel should elect not to attend.

iii. ~Notice of Intent to Attend a Deposition. In order for counsel to make
arrangements for adequate deposition space, counsel who intend to attend a deposition noticed in
this MDL should advise Lead Deposition Counsel for the noticing party not fewer than seven 7)

business days prior to the deposition, whenever feasible.

0007 Exhibit C
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2. CONDUCT OF DEPOSITIONS

a. Examination. Except in depositions that have been cross-noticed in actions

pending in state court (see below), questioning should ordinarily be conducted by two attorneys
for all plaintiffs and one attorney for defendant in MDL No. 1596, designated by Lead
Deposition Counsel for each side. Once the witness has fully answered a question, that same or
substantially the same question shall not be asked again. Counsel for plaintiffs who have
individual or divergent positions, which cannot be resolved by good faith negotiations with
plaintiffs’ Lead Deposition Counsel, may examine a deponent limited to matters not previously
covered. This limitation shall be strictly construed against the examining attorney. Three (3)
days before a deposition requested or noticed by plaintiffs or defendant, Lead Deposition
Counsel for the noticing party shall give Lead Deposition Counsel for the other side notice of the
identity of the attorney(s) who may examine the deponent. Smoking by deponents or counsel
during the deposition will not be permitted.

b. Duration. Counsel should consult prior to a deposition to agree upon the time
required to depose a particular witness. Absent agreement of the parties or order of Special
Master Woodin based on a showing of good cause, the length of depositions shall be controlled
by Fed. R. Civ. P. 30(d)(2). Counsel should cooperate so examinations by multiple attorneys do
not result in a deposition exceeding the allotted time.

¢. Scheduling. Absent extraordinary circumstances, counsel should consult in advance
with opposing counsel and counsel for proposed deponents in an effort to schedule depositions at

mutually convenient times and locations. Counsel are expected to cooperate and coordinate the

scheduling of depositions. There shall be no multi-tracking of depositions of former or current
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officers or management personnel of Eli Lilly and Company (“Lilly”). Distributors, sales

representatives, detail personnel, or other fact witnesses may be multi-tracked and the parties

shall meet and confer on the establishment of a reasonable schedule for the multi-tracking of

schedule for such

those depositions. To the extent that the parties cannot agree on a proposed

multi-tracking, the parties shall file with Special Master Woodin separate proposed schedules.

After counsel, through consultation, have arrived on a mutually acceptable date

and location for a deposition, each side shall be notified of the scheduled deposition at least thirty

(30) days in advance.

d. Deposition Day. A deposition day shall commence at 9:30 a.m. and terminate no
later than 5:30 p.m. local tune. Modest variations in this schedule may be made by agreement of

counsel who noticed the deposition and counsel for the witness. There shall be a 15 minute

morning break and a 15 minute afternoon break, with one (1) hour for lunch.

Depositions may not take place in more than three consecutive weeks out of every

four consecutive weeks. The fourth week shall be an “off” week. In any given calendar month,
the Plaintiffs in the MDL will ordinarily take the depositions of no more than nine (9) current or
former employees of Lilly..
e. Depositions of Witnesses Who Have No Knowledge of the Facts. An officer,
director, or managing agent of a corporation or a government official served with a notice of a

deposition or subpoena regarding a matter about which such person has no knowledge may

submit to the noticing party within fifteen (15) days before the date of the noticed deposition a
declaration so stating and identifying a person within the corporation or government entity

believed to have such knowledge. Notwithstanding such declaration, the noticing party may

Exhibit C
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itness to seek a protective order or

proceed with the deposition. The right of the responding W

other appropriate relief during or following the deposition is reserved.

f. Coordination with State Court Actions. Counsel for plaintiffs in the MDL shall

use their best efforts to coordinate the scheduling of depositions with counsel for state court

plaintiffs in order to minimize the number of times that a witness shall appear for a deposition

In a coordinated deposition, the Special Master expects counsel for plaintiffs in the MDL and

counsel for state court plaintiffs to cooperate in selecting the primary examiners. Upon the

conclusion of the examination by the primary examiners, counsel for plaintiffs in a state court

proceeding may ask additional questions prior to the completion of the deposition. It is the intent

of this Order that counsel for MDL plaintiffs shall be the primary examiners in a deposition

coordinated with a state court proceeding, but that counsel in the state court proceeding have
sufficient opportunity to question the deponent so that the deposition may be used in the state
proceeding for all purposes consistent with the state’s procedure.

g. Cross-Noticing. Any deposition in this MDL may be cross-noticed by any party in
any Zyprexa-related action pending in state court, and any deposition in any Zyprexa-related
action pending in state court may be cross-noticed by any party in this MDL. Each deposition
notice shall include the name, address and telephone number of the primary examiner(s)
designated by the party noticing the deposition; and the date, time and place of the deposition. If
a state court deposition has been cross-noticed in this MDL, then the state court plaintiffs may
not take a subsequent deposition of that witness except for good cause shown as determined by

Special Master Woodin or because documents which may be relevant to the witness or lead to

discoverable information have been produced or discovered after the date of the deposition and,
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in that case, any subsequent deposition shall be restricted to such additional inquiry permitted by

Special Master Woodin or to subsequently produced or discovered documents. The attorney who
s responsible for ensuring that a copy of

conducts the primary cxamination for the noticing party i

the deposition transcript, a disk, and, where applicable, a videotape or video DVD, are provided

to the other side’s Lead Deposition Counsel.

h. Postponements. Oncea deposition has been scheduled, it shall not be taken off the

calendar, rescheduled or relocated less than three (3) calendar days in advance of the date it is

scheduled to occur, except upon agreement between the primary examiner designated by the

party noticing the deposition and Lead Deposition Counsel for the opposing party witness (if the

witness is a party or a current or former employee or an expert designated by a party) or counsel

for the witness (if the witness is not a party or a current or former employee or an expert

designated by a party) or by leave of Special Master Woodin for good cause.

i. Objections and Directions Not to Answer.

i.  Counsel shall comply with Fed. R. Civ. P. 30(d)(1). When a privilege is

claimed, the witness should nevertheless answer questions relevant to the existence, extent, or
waiver of the privilege, such as the date of a communication, who made the statement, to whom
and in whose presence the statement was made, other persons to whom the contents of the
statement have been disclosed, and the general subject matter of the statement, unless such
information is itself privileged. Any objection made at a deposition shall be deemed to have
been made on behalf of all other parties. All objections, except those as to form and privilege,
are reserved until trial or other use of the depositions.

ii. Counsel shall refrain from engaging in colloquy during deposition. The
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phrase “objection as to form” or similar language shall be sufficient to preserve all objections

to form until the deposition is sought to be used. If requested, the objecting party shall provide a

sufficient explanation for the objection to allow the deposing party to rephrase the question.

jii. Counsel shall not make objections or statements which might suggest an

answer to a witness.

iv. Counsel shall not direct or request that a witness refuse to answer a

question, unless that counsel has objected to the question on the ground that the question seeks

privileged information, information that the court has ordered may not be discovered, or a

deponent seeks to present a motion to Special Master Woodin for termination of the depositions

on the ground that it is being conducted in bad faith or in such a manner as to unreasonably
annoy, embarrass or oppress the party or deponent.

v. Private consultations between deponents and their attorneys during the actual
taking of the deposition are improper, except for the purpose of determining whether a privilege
should be asserted. Unless prohibited Special Master Woodin for good cause shown,
conferences may be held during normal recesses, adjournments, or if there is a break in the
normal course of interrogation and no questions are pending.

j. Evidentiary Form of Questions. It is stipulated by plaintiffs and defendant that in
the event the parties seek to use at any trial the deposition testimony of any witness offering an
opinion, the parties shall not raise at such deposition or trial the objection that the deposition
questions asked or the answers given regarding such expert opinion do not conform to the

evidentiary form typically required by the jurisdiction whose law would control the case being

tried. For example, if one jurisdiction requires an opinion to be expressed to a reasonable degree
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of certainty, the parties shall not object to an opinion givento a reasonable degree of probability.

k. Telephonic and Internet Participation.

i. Telephonic Participation. Telephone facilities shall be provided so that

parties wishing to participate in the depositions by telephone may do so. However, technical
difficulties with telephonic participation shall not constitute grounds for continuing the
deposition or for rendering a deposition inadmissible that would otherwise be admissible in
evidence. Counsel attending a deposition in person may terminate telephone participation ina
deposition if technical problems with the telephonic facilities create disruptions in the deposition.

ji. Internet Participation. The parties will explore the possibility of providing
internet facilities for depositions and court hearings.

. Avoidance of Duplicative Depositions.

i. Depositions Taken in Other Proceedings. The defendant shall advise the
Plaintiffs’ Steering Committee of all depositions that have been taken by plaintiffs in other
Zyprexa-related proceedings (other than depositions of case-specific witnesses) and shall assist in
arranging for the Plaintiffs’ Steering Committee to obtain copies of transcripts of those
depositions. The plaintiffs in this MDL proceeding shall not, without good cause, re-notice the
depositions of witnesses who have already been deposed. In the event that a party re-notices the
deposition of a witness who has already been deposed, should a party object, then such objection
must be made within ten (10) days of the notice and Lead Deposition Counsel shall meet and
confer within five (5) days of the objection to attempt to resolve the dispute. If no agreement can

be reached, the matter shall be brought to Special Master Woodin, for resolution at the earliest

possible time and without undue delay to avoid postponement of the deposition.

Exhibit C
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ii. Successive Depositions in this Proceeding. Asa general rule, no Witness

should be deposed on the same subject more than once in this proceeding.

m. Disputes During Depositions. Disputes between the parties should be addressed
to Special Master Woodin rather than the District Court in the District in which the deposition is I
being conducted. Disputes arising during depositions that cannot be resolved by agreement and
that, if not immediately resolved, will significantly disrupt the discovery schedule or require
rescheduling of the deposition, or might result in the need to conduct a supplemental deposition,
shall be presented to Special Master Woodin, by telephone (212-607-2754). If Special Master
Woodin is not available, the deposition shall continue with full reservation of rights of the
examiner for a ruling at the earliest possible time. Nothing in this Order shall deny counsel the
right to suspend a deposition pursuant to Fed. R. Civ. P.30 (d)(4), file an appropriate motion
with Special Master Woodin at the conclusion of the deposition, and appear personally before
Special Master Woodin.

n. Documents Used in Connection with Depositions.

i, Production of Documents. Third-party witnesses subpoenaed to produce

documents shall, to the extent possible, be served with the document subpoena at least thirty (30)
calendar days before a scheduled deposition. Depending upon the quantity of documents to be
produced, some time may be needed for inspection of the documents before the examination
commences. With respect to experts, arrangements should be made to permit inspection of

documents, if possible, seven (7) calendar days before the deposition of expert witnesses.

ii. Copies. Extra copies of documents about which deposing counsel expects to

examine a deponent should be provided to primary counsel for the parties and the deponent
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during the course of the deposition.
fii. Marking of Deposition Exhibits. All documents previou

used as deposition exhibits shall be referred to by the unique alpha-numeric identific

on the documents.

iv. Obijections to Documents. Objections to the relevance or admissibility of
documents used as deposition exhibits are not waived, and are reserved for later ruling by the
Court or by the trial judge.

0. Video Depositions. By so indicating in its notice of a deposition, a party, at its
expense, may record a deposition by videotape or digitally-recorded video pursuant to Fed. R.
Civ. P. 30(b)(2) subject to the following rules:

i. Real-time Feed. Allvideo depositions will be stenographically recorded by a
court reporter with “real-time feed” transcription capabilities.

ii. Video Operator. The operator(s) of the video recording equipment shall be
subject to the provisions of Fed. R. Civ. P.28(c). At the commencement of the deposition, the
operator(s) shall swear or affirm to record the proceedings fairly and accurately.

iii. Attendance. Each witness, attorney and other person attending the
deposition shall be identified on the record at the commencement of the deposition.

iv. Standards. Unless physically incapacitated, the deponent shall be seated at a
table except when reviewing or presenting demonstrative materials for which a change in
position is needed. To the extent practicable, the deposition will be conducted in a neutral

setting, against a solid background with only such lighting as is required for accurate video

recording. Lighting, camera angle, lens setting and field of view will be changed only as

10
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necessary to record accurately the natural body movements of the deponent. Only the deponent

and any exhibits or demonstrative aids used in the examination will be video recorded. Sound

levels will be altered only as necessary to record satisfactorily the voices of counsel and the

deponent. The witness shall appear in ordinary business attire (as opposed to, for instance, a lab
coat) and without objects such as a bible, medical equipment, or other props.

v. Filing. The operator shall preserve custody of the original video medium
(tape or DVD) in its original condition until further order of the Court. No part of the video or
audio record of a video deposition shall be released or made available to any member of the
public unless authorized by the Court.

p. Telephone Depositions. By indicating in its notice of deposition that it wishes to
conduct the deposition by telephone, a party shall be deemed to have moved for such an order
under Fed, R. Civ. P. 30(b)(7). Unless an objection is filed and served within ten (10) calendar
days after such notice is received, Special Master Woodin shall be deemed to have granted the
motion. Other parties may examine the deponent telephonically or in person. However, all
persons present with the deponent shall be identified in the deposition and shall not by word, sign
or otherwise coach or suggest answers to the deponent. The court reporter shall be in the same

room with the deponent.

3. USE OF DEPOSITIONS

Depositions of Lilly employees and former employees taken in this MDL
proceeding or in any state action relating to Zyprexa in which Lilly is a party may be used by or

against any person (including parties later added and parties in cases subsequently filed in

11
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removed to or transferred to this Court as part of this litigation):

(i) who is a party to this litigation;

(i)  who was present or represented at the deposition;

(iii)  who was served with prior notice of the deposition or otherwise had
reasonable notice thereof, or

(iv)  who, within thirty (30) calendar days after the transcription of the
deposition (or, if later, within sixty (60) calendar days after becoming a party in this Court in any
action that is a part of this MDL proceeding), fails to show just cause why such deposition should
not be useable against such party.Depositions may be used in any Zyprexa-related action in state

court to the extent permitted by that state’s law and rules.

4. FEDERAL RULES OF CIVIL PROCEDURE APPLICABLE

Unless specifically modified herein, nothing in this order shall be construed to abrogate the

Federal Rules of Civil Procedure.

Dated: New York, New York %
May 2, 2006 . .

Peter H. Woodin
Special Discovery Master
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LAW OFFICES
FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK

99501
TEL: 907.272.3538
FAX: 907.274.0819

4

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
///

STATE OF ALASKA,

Plaintiff,
Case No. 3AN-06-05630 CI

Vi

ELI LILLY AND COMPANY,

Defendant.

SUPPLEMENTAL SCHEDULING ORDER

The Routine Pretrial Order dated January 10, 2007, is supplemented as follows:

DISCOVERY.

A. Except as indicated herein and as otherwise ordered by the Court, the

Alaska Civil Rules governing discovery are applicable to this case.

B. The parties are exempt from the initial disclosure requirements of Rule

26(a)(1) and from the 30-interrogatory limit of Rule 33(a).

©: Defendant need not produce documents to Plaintiff that Defendant

previously produced in the Zyprexa multi-district litigation, In re Zyprexa Products

Liability Litigation, MDL No. 1596 (EDN.Y.).

Supplemental Scheduling Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI

Page 1 of 7
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LAW OFFICES
FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

1 'hi / nts
D The Court will issue a protective order which governs any docume

s of

on. Upon motion of any party, the Court may amend the term

produced in this acti
this protective order.
E. Plaintiff may take ten depositions of employees or former employees of
defendant, subject only to Lilly’s right to object to the deposition under the Alaska Rules
of Civil Procedure. If Plaintiff wants to take any additional depositions, it shall seek
permission from the Court.
B The following guidelines shall govern depositions in this case:

it Who May Be Present. Unless ordered by this Court, or by

agreement of the parties, depositions may be attended by counsel of record, members and
employees of their firms, attorneys specially engaged by a party for purposes of the
deposition, retained experts, court reporters, videographers, the deponent, and counsel for
the deponent. By agreement of the parties, the Court may permit attendance by a person
who does not fall within any of the categories set forth in the preceding sentence.

2. Confidential Information. Any portion of the deposition transcript

containing confidential information shall be sealed until further order of the Court.

3. Scheduling. Absent extraordinary circumstances, counsel should
consult in advance with opposing counsel and counsel for proposed deponents in an
effort to schedule depositions at mutually convenient times and locations. Counsel are

expected to cooperate in the scheduling of depositions.

Proposed Supplemental Scheduling Order
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LAW OFFICES
FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
Fax: 907.274.0819

4. Coordination with Other Actions. With respect to any depositions in

addition to the ten provided for in paragraph E., above, the following procedures shall

apply. Counsel for plaintiff shall use their best efforts to coordinate the scheduling of

depositions with counsel for plaintiffs in other state or federal courts in order to minimize
the number of times that a witness must appear for a deposition.

3. Documents Used in Connection with Depositions.

a. Production of Documents. Non-party witnesses subpoenaed

to produce documents shall, to the extent possible, be served with the document subpoena
at least 30 calendar days before a scheduled deposition.

b. Copies. Extra copies of documents about which deposing
counsel expects to examine a deponent should be provided to primary counsel for the
parties and the deponent during the course of the deposition.

C: Marking of Deposition Exhibits. All documents previously

produced and used as deposition exhibits shall be referred to by the unique alpha-numeric

identifiers appearing on the documents.

d. Objections to Documents. Objections to the relevance or
admissibility of documents used as deposition exhibits are not waived, and are reserved

for later ruling by the Court or by the trial judge.

Proposed Supplemental Scheduling Order
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LAW OFFICES
FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

DISCOVERY MASTER

G.  Pursuant to Alaska R. Civ. P. 53, the Court hereby appoints Dan Hensley,
Esquire, as the discovery master (“DM”). Subject to the procedures set forth in this
Order, the DM is authorized to decide all issues arising under Alaska R. Civ. P. 26-37 in
this action. Notwithstanding his appointment, the DM’s authority shall not extend to the
first set of discovery requests served by defendant nor to the ten depositions of employees
and former employees of Lilly that are referenced in paragraph III(B). The following
procedures and guidelines shall be followed in submitting disputes to the DM for
consideration:

il Before submitting a discovery dispute to the DM for resolution, the
parties shall make a good faith effort to resolve any such dispute. Any motion filed with
the DM must include the certification required by Civil Rule 37(a)(2)(A) stating that the
parties attempted to resolve the dispute prior to seeking the DM’s assistance. All
pleadings shall be served by hand or electronic mail on the other party.

2 If the parties are unable to resolve the dispute, motions may be filed
with the DM. The party or parties to whom the motion is directed shall file an opposition
within seven days from the date the motion is served by hand or electronically. Any
motion and any opposition shall be limited to 10 pages of argument and 30 pages of

exhibits, unless the filing party can make a good cause showing why additional pages are

needed. The party filing the motion may file a reply memorandum. Any reply shall be

Proposed Supplemental Scheduling Order
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LAW OFFICES
FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

filed within three days from the date the opposition is served by hand or electronically.

Any reply shall be limited to five pages of argument and 10 pages of exhibits, unless the

party filing the reply memorandum can make a good cause showing why additional pages
are needed. Each side shall submit a proposed order for the DM’s signature.

3. In the event that a discovery issue arises which requires immediate
resolution in order to prevent undue expense or delay (e.g., an issue arising over an
instruction to a deponent not to answer a deposition question at an out-of-state deposition
attended by multiple counsel), one or more parties may attempt to contact the DM by
telephone for his expedited ruling on the discovery issue. If the DM cannot be reached,
the party(ies) seeking immediate resolution of the discovery issue may attempt to contact
the trial judge for his similar resolution of the issue.

4, Except as otherwise noted herein, all discovery disputes must first be
submitted to the DM for resolution. In his discretion, the DM may schedule oral
argument on any dispute presented to him for resolution.

S The DM is authorized to communicate on matters related to
coordination of state and federal court Zyprexa actions with Peter H. Woodin, Special
Master in the Zyprexa MDL. Any such communications shall be in writing or
stenographically recorded.

6. The DM shall decide the motions in the order they are received

unless a party can make a good cause showing why they should be taken out of order

Proposed Supplemental Scheduling Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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The DM shall endeavor to decide the motions promptly. The DM will issue a written

decision on each dispute presented to him for resolution.

7 The parties shall give telephonic notice to the DM'’s secretary that a
motion is ripe for decision.

8. Once the DM issues a decision, a party has a right to appeal the
decision to the Court. An appeal shall be filed with the Court within five days of service
by hand or electronically of the DM’s decision and will consist of a notice of appeal
indicating which motion is being appealed, the DM’s decision, and the papers filed with
the DM. The DM will decide if his ruling will be stayed pending the Court’s decision on
appeal. If the Court affirms the DM’s decision in its entirety, the Court may award the
prevailing party costs and fees. The Court shall have the discretion to make any award of
costs and fees against an appealing party if it determines that the appealing party did not
substantially improve its position from the DM’s order or if there was not a good faith
basis to file the appeal. In support of the appeal to the court, the party appealing may file
supplemental pleadings addressing the perceived error of the DM’s order of not more
than five pages. A single response shall be allowed, with no reply, within five days of

service by hand or electronically (eight days if mailed) of the supplemental pleading in

support of the appeal.

P.roposed Supplemental Scheduling Order
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9. The DM shall schedule status conferences with the parties when

necessary. Any party may request a status conference with the DM to promptly resolve

discovery disputes.

10. The DM’s fee is $250.00 per hour. Each party shall pay an equal
share of the fees and costs of the DM unless he orders that the fees be allocated in some
other fashion.

ORDERED this ____ day of ,2007.

BY THE COURT

The Honorable Mark Rindner
Judge of the Superior Court

Proposed Supplemental Scheduling Order
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
v Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

SUPPLEMENTAL SCHEDULING ORDER

The Routine Pretrial Order dated January 10, 2007, is supplemented as follows:

NATURE OF THE CASE

This case shall be characterized as non-routine. Accordingly, this case is exempt
from the initial disclosure requirements of Rule 26(a)(1) and from the 30-interrogatory
limit of Rule 33(a). Except as provided in this Order, the Alaska Rules of Civil
Procedure shall govern this case.

DISCOVERY

A.  Defendant need not produce documents to Plaintiff that Defendant

previously produced in the Zyprexa multi-district litigation, /n re Zyprexa Products

Liability Litigation, MDL No. 1596 (ED.N.Y.).

Supplemental Scheduling Order
State of Alaska v, Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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B The Court will issue a protective order which governs any documents

i of
produced in this action. Upon motion of any party, the Court may amend the terms

this protective order.

C.  Plaintiff may take ten depositions of employees or former employees of
defendant, subject only to Lilly’s right to object to the deposition under the Alaska Rules
of Civil Procedure. If Plaintiff wants to take any additional depositions, it shall seek
permission from the Court.

D.  The following guidelines shall govern depositions in this case:

1% Who May Be Present. Unless otherwise ordered by this Court or
agreed by the parties, depositions may be attended by counsel of record, retained experts,
members and employees of their firms, attorneys specially engaged by a party for
purposes of the deposition, court reporters, videographers, the deponent, and counsel for
the deponent. Upon application, and for good cause shown, the Court may permit
attendance by a person who does not fall within any of the categories set forth in the
preceding sentence.  While the deponent is being examined about any stamped
confidential document or the confidential information contained therein, persons to

whom disclosure is not authorized under the Protective Order governing this litigation

shall be excluded from the deposition. Any portion of the deposition transcript

containing confidential information shall be sealed so as not to waive confidentiality

when the transcript or video medium is placed in the document depository.

Supplemental Scheduling Order
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2. Confidential Information. Any portion of the deposition transcript

containing confidential information shall be sealed until further order of the Court.

3 Scheduling. Absent extraordinary circumstances, counsel should

consult in advance with opposing counsel and counsel for proposed deponents in an
effort to schedule depositions at mutually convenient times and locations. Counsel are

expected to cooperate in the scheduling of depositions.

4, Coordination with Other Actions. With respect to any depositions in

addition to the ten provided for in paragraph C., above, the following procedures shall
apply. Counsel for plaintiff shall use their best efforts to coordinate the scheduling of

depositions with counsel for plaintiffs in other state or federal courts in order to minimize

the number of times that a witness must appear for a deposition.

o Documents Used in Connection with Depositions.

Production of Documents. Non-party witnesses subpoenaed

to produce documents shall, to the extent possible, be served with the document subpoena
at least 30 calendar days before a scheduled deposition.

b. Copies. Extra copies of documents about which deposing
counsel expects to examine a deponent should be provided to primary counsel for the

parties and the deponent during the course of the deposition.

Supplemental Scheduling Order
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c Marking of Deposition Exhibits. All documents previously

produced and used as deposition exhibits shall be referred to by the unique alpha-numeric

identifiers appearing on the documents.

d. Objections to Documents. Objections to the relevance or

admissibility of documents used as deposition exhibits are not waived, and are reserved

for later ruling by the Court or by the trial judge.

DISCOVERY MASTER

Br Pursuant to Alaska R. Civ. P. 53, the Court hereby appoints Dan Hensley,
Esquire, as the discovery master (“DM”). Subject to the procedures set forth in this
Order, the DM is authorized to decide all issues arising under Alaska R. Civ. P. 26-37 in

this action. Notwithstanding his appointment, the DM’s authority shall not extend to the

first set of discovery requests served by defendant nor to the ten depositions of employees

and former employees of Lilly that are referenced in paragraph C. The following
procedures and guidelines shall be followed in submitting disputes to the DM for

consideration:

I, Before submitting a discovery dispute to the DM for resolution, the
parties shall make a good faith effort to resolve any such dispute. Any motion filed with
the DM must include the certification required by Civil Rule 37(a)(2)(A) stating that the
parties attempted to resolve the dispute prior to seeking the DM’s assistance. All

pleadings shall be served by hand or electronic mail on the other party.

Supplemental Scheduling Order
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2 If the parties are unable to resolve the dispute, motions may be filed

with the DM. The party or parties to whom the motion is directed shall file an opposition

within seven days from the date the motion is served by hand or electronically. Any
motion and any opposition shall be limited to 10 pages of argument and 30 pages of
exhibits, unless the filing party can make a good cause showing why additional pages are
needed. The party filing the motion may file a reply memorandum. Any reply shall be
filed within three days from the date the opposition is served by hand or electronically.
Any reply shall be limited to five pages of argument and 10 pages of exhibits, unless the
party filing the reply memorandum can make a good cause showing why additional pages
are needed. Each side shall submit a proposed order for the DM’s signature.

3. In the event that a discovery issue arises which requires immediate

resolution in order to prevent undue expense or delay (e.g., an issue arising over an

instruction to a deponent not to answer a deposition question at an out-of-state deposition
attended by multiple counsel), one or more parties may attempt to contact the DM by
telephone for his expedited ruling on the discovery issue. If the DM cannot be reached,
the party(ies) seeking immediate resolution of the discovery issue may attempt to contact
the trial judge for his similar resolution of the issue.

4. Except as otherwise noted herein, all discovery disputes must first be

submitted to the DM for resolution. In his discretion, the DM may schedule oral

argument on any dispute presented to him for resolution,

Supplemental Scheduling Order
Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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ers related to

5 The DM is authorized to communicate on matt

coordination of state and federal court Zyprexa actions with Peter H. Woodin, Special
Master in the Zyprexa MDL. Any such communications shall be in writing or
stenographically recorded.

6. The DM shall decide the motions in the order they are received,
unless a party can make a good cause showing why they should be taken out of order.
The DM shall endeavor to decide the motions promptly. The DM will issue a written
decision on each dispute presented to him for resolution.

7 The parties shall give telephonic notice to the DM’s secretary that a

motion is ripe for decision.
8. Once the DM issues a decision, a party has a right to appeal the

decision to the Court. An appeal shall be filed with the Court within five days of service

by hand or electronically of the DM’s decision and will consist of a notice of appeal

indicating which motion is being appealed, the DM’s decision, and the papers filed with

the DM. The DM will decide if his ruling will be stayed pending the Court’s decision on

appeal. If the Court affirms the DM’s decision in its entirety, the Court may award the

prevailing party costs and fees. The Court shall have the discretion to make any award of

costs and fees against an appealing party if it determines that the appealing party did not

B : St
ﬂ”a'f"s’;!?:ﬁ':‘s"s"y substantially improve its position from the DM’s order or if there was not a good faith
500 L STREET £
FOURTH FLOOR 1
basis to file the appeal. In su i

i onac, Ak pp support of the appeal to the court, the party appealing may file
TEL: 907.272.3538
FAX: 907.274.0819
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supplemental pleadings addressing the perceived error of the DM’s order 0

than five pages. A single response shall be allowed, with no reply, within five days of

service by hand or electronically (eight days if mailed) of the supplemental pleading in

support of the appeal.

9. The DM shall schedule status conferences with the parties when
necessary. Any party may request a status conference with the DM to promptly resolve
discovery disputes.

10. The DM’s fee is $250.00 per hour. Each party shall pay an equal
share of the fees and costs of the DM unless he orders that the fees be allocated in some
other fashion.

ORDERED lhis;ii day of /J;'\r.\// ,2007.
BY THE COURT

Mot G608

The Honorable Mark Rindner
Judge of the Superior Court

_July 30,2067 ,

carfifly that om
of the above was mmiled fo each of the following &
their addresses of record:

TJamieson Sanders

L L o e

Administrative Assistont
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07.276.263 1

LANE POWELL LLC

301 West

UL 31 2007

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
i Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
Defendant. ORDER

THIS COURT, having considered defendant’s Motion for Expedited Consideration

on its Motion for Extension of Time to Identify Retained Experts, all responses thereto, as

well as applicable law:

IT IS HEREBY ORDERED that defendant’s motion is GRANTED. Any
opposition shall be filed and served no later than %4°30 am/pm, August.Z, 2007

A /;z&rm(, will be held on /474:/1.137‘ 3 2007 at+ [°30 prm. i~

obhicd +elepho nically.

, 2007,

Courdroom #03, a3 s Previo

ORDERED this _|~' day of /]

" -7
1 o (
a3 [\.L e
The Honorable Mark Rindner
Judge of the Superior Court

1 certify that on July 31, 2007, a copy of the
foregoing was served by mail and fax, on

Eric T. Sanders, Esq
Feldman Orlansky & Sanders
~00 L Sum Suite 400

009867.0038/161299.1

certify that on 47/” us 'L / 200 7

o Babor e
o nch of !hn \‘ollowmg at
thelr addresses of records <" faxec

€.-Sanders B Jami'eson

Administrative Assistant
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[N THE SUPERIOR COURT FOR THE STATE OF ATTASKA =
THIRD JUDICIAL DISTRICT AT ANCHORAGE =

\

STATE OF ALASKA,
Plaintiff,
= Case No. 3AN-06-05630 CI
D COMPANY,
ELI LILLY AND C | O TIORTOR
Defendant. | EXPEDITED CONSIDERATION

Defendant Eli Lilly and Company (“Lilly”), by and through counsel, hereby moves
for expedited consideration of its Motion for Extension of Time to Identify Retained Experts.

Because the due date for identification of retained experts is August 1, 2007, and

the State has refused to agree to an extension of time, Lilly hopes for a ruling on an expedited

evard, Suite 301
nile 907.276.2631

basis so as to not miss the previously-ordered deadline.
This motion is supported by the attached Affidavit of Brewster H. Jamieson.

sk
DATED this_3 [ day of July, 2007.

Attorneys for Defendant

301 West N

Telephone

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square

18" & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

LANE
1 certify that on July 31, 2007, a copy of the POWELL LLC
foregoing was served by mail and fax, on

Eric Sanders, Feldman Orlansky & S
500 L. St, Ste. 400, -\l|€|'|n‘l‘:\>gl:). AK ;ggzlf
b By
e nsie Brewster H. Jagfieson. ASBA No. 8411122

Andrea E. Girolamo-Welp, ASBA No. 0211044
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA =

THIRD JUDICIAL DISTRICT AT ANCHORAGI-.Z: =
STATE OF ALASKA,
Plaintiff,
bk Case No. 3AN-06-05630 CI
g (i ANY,
ELI LILLY AND COMPANY. s Syte
Defendant. BREWSTER H. JAMIESON

STATE OF ALASKA

THIRD JUDICIAL DISTRICT

I, Brewster H. Jamieson, being first duly sworn, states as follows:

I. I'am an attorney with Lane Powell LLC, counsel for Defendant Eli Lilly and
Company, and have personal knowledge of the contents of this affidavit. This affidavit is filed
in support of the Motion for Expedited Consideration as well as for Defendant’s Motion for
Extension of Time to Identify Retained Experts.

2

2. Pursuant to the Routine Pretrial Order of January 10, 2007, the due date for

the identification of retained experts is August 1, 2007.

-

3. For the reasons stated in the Motion for Extension of Time to Identify
Retained Experts, defendant’s counsel has contacted plaintiff’s counsel via telephone and e-
mail requesting an extension of the August 1, 2007, deadline. Plaintiff’s counsel has refused
both requests to grant an extension. See Exhibit A, e-mail exchange betw

een David Suggs
and Eric Rothschild, dated July 30, 2007.




Boulevard, Suite 301

LANE POWELL LLC

301 West Northern
Telephone 907.277.951

Lilly hopes for a ruling on an expedited basis so as to not miss the previously

et

Brewster H. Jamiggon

4,
ordered deadline.

Further affiant sayeth naught.

SUBSCRIBED AND SWQRNH&})}Hs 30th day of July, 2007.

GERAs : /
_.-;o'fin;@@u Aorketr—

Nofary in and for the State of Alaszl\d b

\
$
s
=
EJE".%.-- hggcommlssnon expires:
= 20
3
22

I certify that on July 31, 2007, a copy of the !
foregoing was served by mail and fax, on ®or ‘Q’\

S N
ric Sanders, Feldman Orl; Expires- T\\)
500 St., Ste. 400, Anchora //JUI)))““

Affidavit of Brewster H, Jamieson

State of Alaska v. Eli Lilly and Ce ompany (Case No. 3AN-06-05630 CI)
Page 2 of 2
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Identification of experts ‘ '

Girolamo-Welp, Andrea

From: David Suggs [dsuggs@attglobal.net]
Sent: Monday, July 30, 2007 2:59 PM
To: ‘Rothschild, Eric J."; 'Eric Sanders'

Cc: 'Rogoff, Andy'; Jamieson, Brewster; Girolamo-Welp, Andrea;
‘matt garretson’

'Blair Hahn'; 'Christiaan Marcum’; jwsteele5@att.net;

Subject: RE: Identification of experts
| don't know how | could have been any clearer than in our telephone conversation earlier today.

We know what the case is about and we intend to disclose the identities of our expert witnesses at the
appointed time. We are not amenable to postponement.

From: Rothschild, Eric J. [mailto:ROTHSCHE@pepperlaw.com]

Sent: Monday, July 30, 2007 5:30 PM

To: Eric Sanders; David Suggs

Cc: Rogoff, Andy; JamiesonB@LanePowell.com; GirolamoA@LanePowell.com
Subject: Identification of experts

David and Eric,

As we discussed with David earlier today, it is Lilly's view that it is premature to disclose the identities of expert witnesses on

August 1, as contemplated by the court's pre-trial order. That deadline was set back in January 2007, before the parties had filed

pleadings relating to the method by which the State intended to prove the case, or exchanged discovery requests. Until the

pending motion and disputes over discovery are resolved, the parties will not know what evidence will be available in the case.

Accordingly, it is difficult to define what kinds of experts will be needed. Rather than have each side identify experts that may

Zave to be changed depending on the nature of the case, we propose to postpone both parties' identification of experts to a later
ate.

Please advise whether you are agreeable to this proposal. If not, we will file a motion with the court seeking an extension.

Best,

Eric Rothschild

Attorney at Law

Pepper Hamilton LLP

3000 Two Logan Square
18th and Arch Streets
Philadelphia, PA 19103
Phone: (215) 981-4813
Direct Fax: (215) 981-4750
rothsche@pepperlaw.com
www.pepperlaw.com

This en’lail is for the use of the intended
sender immediately and then delete it.

recipient(s) only. If you have receiv:

. ed this email in error, pl i
f you are not the intended recipient, Y e e

you must not keep, use, disclose, copy or
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ANCHORAGE, AK
99501
TEL: 907.272.3538
FaAx: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
B Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

Defendant.

PROTECTIVE ORDER

To expedite the flow of discovery material, facilitate the prompt resolution of
disputes over confidentiality, adequately protect confidential material, and ensure that
protection is afforded only to material so entitled, the Court enters this Protective Order
pursuant to Rule 26 of the Alaska Rules of Civil Procedure.

] Discovery Materials

This Order applies to all products of discovery and all information derived
therefrom, including but not limited to, all documents, objects or things, deposition
testimony and interrogatory/request for admission responses and any copies, excerpts or
summaries thereof, obtained by any party pursuant to the requirements of any court order,

requests for production of documents, requests for admissions, interrogatories, or

subpoena (“discovery materials”). This Order is limited to the litigation or appeal of this

action (“Action”).

Protective Order
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-5630 CI)
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Use of Discovery Materials

information that have become publicly

With the exception of documents or
available. all documents, information or other discovery materials produced or discovered
in this Action and that have been designated confidential shall be used by the receiving
party solely for the prosecution or defense of Zyprexa litigation to the extent reasonably
necessary to accomplish the purpose for which disclosure is made, and not for any other
purpose, including any other competitive, governmental, commercial, or administrative

purpose or function.

3. “Confidential Discovery Materials” Defined

For the purposes of this Order, “Confidential Discovery Materials” shall mean any
information that the producing party in good faith believes is properly protected under
Alaska Rule of Civil Procedure 26(c)(7); under any federal or state statutes, regulations
or court rules; or under the federal or state constitutions. While state and federal laws
and regulations preclude the parties from producing any personal identifying information,
the parties may produce certain redacted or de-identified information for use in this
litigation and under the protection of this Order.

The terms of this Order shall in no way affect the right of any person (a) to
withhold information on alleged grounds of immunity from discovery such as, for
example, attorney/client privilege, work product or privacy rights of such third parties as

patients, physicians, clinical investigators, or reporters of claimed adverse reactions; or

Protective Order
St<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>