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This is not the last volume of this fLle, and no documents
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Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone

4 (907) 257-5399. facsimile
jondawson@dwl.com

6 Attorneys for Bloomberg, LLC,
d/b/a Bloomberg New

Case No. 3AN-06-0S630 CIDefendant.

Plaintiff,

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

vs.

ELI LILLY AND COMPANY,

STATE OF ALASKA,
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THJS MAITER having come before the Court on Intervener Bloomberg LLC's

Motion to Extend Deadline for Reply Brief,

NOW, THEREFORE, it is hereby ordered that the Motion to Extend Deadline is

GRA TED. Eli Lilly's supplemental opposition to Bloomberg's Motion to Intervene and to

Unseal Court Records shall be due on~( !X2 2?0?8. Bloomberg's reply brief shall be

due on f11~T J-) IJ-! (If:, .
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7th
DATED this day of April, 2008.

1r/t 1?t~~!--
Superior Court Judge

Certificate of Service:

I certify thal on April~2008. and a true and correct
copy of the forcgJing document was scnl to the
following attorneys or parties of record by:

(~)Mail
( ) Facsimile md Mail
( ) Hand Delivery

Eric T. Sanders, Esq.
Feldman Orlansk-y & Sanders
SOO L Street, Suite 400
Anchorage, AK 9950 I

Brewster 1-1 Jamieson, Esq.
Lane Powell LlC
301 W. Nonhem Lights Blvd~ Sic. 301
Anchorage, AK 99503

J~lQ... ~fF{\cL
Joyce Shepp r

25
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I "'rt;fy 'hot on _ J -::-1:~..?-_ .oopy
of the above we. m± to each of tho following at
their addresses of recorch

~\MSo1"'I SCl.r'"\de,--; .:Jam'e:;oVl

Admlnlstr"tlve As.lstant

PROPOSED ORDER GRANTING MOTION TO EXTEND DEADLINE _2
Stale ofAlaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
ANC I72634vl 3970124·000020
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Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue. Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300. telephone
(907) 257-5399, facsimile
jondawson@dwl.com

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg New

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THlRD JUDICIAL DISTRICT AT ANCHORAGE

supplemental opposition to Bloomberg's Motion to Intervene and to Unseal Court

the above-captioned action, this court has granted defendant Eli Lilly leave to file a

Records. The current deadline for Bloomberg's reply to Eli Lilly's filed opposition is

Intervener Bloomberg, LLC has been informed that, in light of the settlement of

Case No. 3AN-06-05630 CIDefendant.

Plaintiff,

vs.

ELI LILLY AND COMPANY,

Motion to Extend Deadline for Reply Brief Pending Filing of Eli Lilly's
Supplemental Brief

March 27. However, inasmuch as it appears that Eli Lilly will be filing a supplemental

)
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)
)
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6 unacceptable and unfair to Bloomberg. The Civil Rules call for a brief in support, an
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opposition. Bloomberg requests an extension of time in order to file its reply brief after

the filing of that supplemental briefing.

Although Eli Lilly's counsel is willing to stipulate that Bloomberg may have

additional time in which to file its reply, he is unwilling to stipulate that Bloomberg's

reply will not come due until after Eli Lilly files its supplemental briefing. This is

opposition brief, and a reply brief. See Alaska R. Civ. P. 77. Bloomberg should not be

required to file its reply without first being afforded the opportunity to review whatever

additional arguments may be raised by Eli Lilly in its supplemental opposition, and the

Civil Rules certainly do not give Eli Lilly the right to preview Bloomberg's reply brief

before filing its supplemental brief. Bloomberg therefore respectfully requests that this

court set a deadline for Eli Lilly's supplemental briefing-if one has not already been

set-and that the deadline for Bloomberg's reply brief be extended to five days after

service (not including weekends and holidays) of Eli Lilly's supplemental opposition.

If this motion is denied, Eli Lilly respectfully requests that it be given five days

from the date of certificate of mailing of that order in which to file its reply.

DATED this 26th day of March, 2008.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg L C

ANC 1711SSvi 3970124-000020 2
Stale ofAlaska vs. Eli Lilly and Company, Case No. 3AN·06-05630 'v'
A C 171155.1 oo20סס-3970124 Ci tI 005284
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Certificate ofSco'jce.

1certify Ihlll on March diP tf\ .2008, and a true and comCI
copy of me forelJ)ing document was sent to Ihe
following attorneys or parties of record by:

( ) Mall
~) Facsimik II1d Mail
( ) Hand Delivery

Eric T. Sanders, Esq.
Feldman OrIanst.1' & Sanders
500 L SUttt, Suite 400
Anchorage. AI( 99501

Brewster H. Jamieson, Esq.
Lane Powell LLC
301 \V Northern Lights BI\ld. Sle. 301
Anchorage, AI( 99503

-Jetf.<L ~WJf'I'L
Joyce Sheppar

ANC 171155vl 3970124-000020 3
Stale ofAlaska vs. Eli Lilly and Company, Case No. 3AN-06-05630 Civil
A C 171155\113970124-000020 005285



IN THE SUPERJOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY A 'D COMPANY,

Defendant.

)
)
)
)
) Case No. 3AN-06-05630 CI
)
)
)
)
)

The State of Alaska filed a motion seeking to intTOduce evidence of efforts made

by Lilly to influence the state legislature and other decision makers to allow "open

access" to Zyprexa in spite of its known toxicity. I-laving reviewed the State's motion

and memorandum in support thereof and all applicable law, the Court hereby orders that

the State's motion is GRANTED.

SO ORDERED

March 17,2008

Mark Rindner, Superior Court Judge

005286
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A. Da\~d Campana

Da~d Canlpana is the self-styled "answer man" concerning the State's Medicaid

pharmacy progranl and is the only Rule 30(b)(6) witness produced by the State in discovery.

The Campana testimony that Lilly intends to present to the jury addresses key issue that are

probative of the tate's allegations that Lilly misrepresented the characteristics ofZyprexa to

physicians and the State, and that Alaska Medicaid patients developed diabetes as a result of

Zyprexa, Campana's testimony establishes the following points:

Canlpana believed metabolic effects, including diabetes, to be associated
with Zyprexa as early as 2004. As of this date, he had also been of the
belief that the Zyprexa label failed to adequately communicate the
medicine's safety and efficacy profile, He also testified that the Drug
Utilization Review ("OUR") committee sent a letter to physicians in
Alaska at this time communicating to them its understanding of Zyprexa's
diabetes risk and metabolic effects.

Campana has kept up with the medical literature regarding medication
safety issues.

Campana has no knowledge of anyone from Lilly ever misrepresenting
Zyprexa's safety or efficacy to the State of Alaska.

Campana has no knowledge of Zyprexa users in Alaska developing
diabetes at a greater rate than other Alaska Medicaid recipients, or Alaska
Medicaid recipients that use other antipsychotic medicines.

Despite having being the State's Medicaid pharlllacy program manager for
seventeen years, with responsibility for budgeting and cost containment
Campana was not involved in the decision to bring this lawsuit. '

Simply stated, this testimony touches every significant question the jury must

address.

The State acknowledged the relevance of Campan's testimony concerning the

OUR committee meeting in 2004 at which Dr. Alex Von Hafften made a pres t t' d'en a Ion regar 1I1g

antipsychotic medicine, but protests that this testimony would open the d t d" . ,Oor 0 an 1I1vlte a m1l11-

trial about Lilly's lobbying efforts, It does nothing of the sort,

-2-
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First, Dr. Von Hafften is not a state official who was lobbied by Lilly, but rather

is an Anchorage psychiatrist. The only corUlection between this physician and Lilly is a

reference in a document used at the deposition of Joey Eski indicating that Lilly wished to

"better work" \\~th him. Ms. Eski had no knowledge of what this reference indicated; she

testified that the note in the document was not from her.

Second, Campana's testimony about this OUR committee meeting does not

concern open access, restrictions on Zyprexa, the State's payments for Zyprexa, or any other

issue that could conceivably open the door to lobbying evidence. The testimony focuses on

minutes which demonstrate that in 2004 the OUR committee -- a group of volunteer pharmacist

and physicians, separate from the State Medicaid P&T committee, and with no role in restricting

Medicaid recipients' access to medication -- received a report from Dr. Von Hafften in which he

communicated his belief that there is a greater risk of metabolic issues among patients on

atypical antipsychotics. Certainly if, as the State suggests, Lilly had successfully lobbied this

doctor, he would not have been communicating to the OUR committee the claim that the State's

la\")'ers have been arguing to the jury. Lobbying is simply disconnected from any deposition

testimony of Campana that Lilly plans to offer at triaL I

B. Lucy Curtiss, M.D.

Lilly intends to present to the jury testimony from Dr. Lucy Curtiss, an

Anchorage psychiatrist and the medical director of Anchorage Community Mental Health

Services, concerning her use of antipsychotic medications, her understanding of the side effects

of these medicines, how that knowledge affects her prescription practices, her sources of

I If the Court views Mr. Campana's testimony regarding the 2004 DUR· .
lobbying evidence, Lilly simply will not present this testimony to the jury. meetmg as openmg the door to

-3-
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information about these medicines, and her experience with the court-ordered treatment of

patients with antipsychotics, including Zyprexa. These are topics on which the State elicited

testimony from its own witness Dr. Duane Hopson, and it is disingenuous for the State to argue

that such testimony on these topics, is now irrelevant because it is Lilly that seeks to offer it into

evidence. In light of the State's claim that Lilly's failed to warn of side-effects, Lilly must be

allowed to present to the jury its own evidence of background knowledge in the medical

community about those side-effects, the source of that knowledge, and its role in the prescription

decision.

C. Karleen Jackson and Joel Gilbertson

Karleen Jackson and Joel Gilbertson are the present and former Commissioners of

the Alaska Department of Health and Social Services. These individuals testified at deposition

that they had no knowledge of any misrepresentations about Zyprexa's safety made by Lilly to

the State, that they were ignorant about the claims asserted against Lilly in this lawsuit, and that

they played no role in decision to file the lawsuit. The State contends that the DHSS's ignorance

of the alleged health risks ofZyprexa, and therefore this testimony, is irrelevant on the grounds

that the Attorney General's office has the statutory power to bring this lawsuit. But this is a red-

herring argument; Dr. Jackson and Mr. Gilbertson's testimony is relevant to the issue of the

State's motive in bringing this lawsuit.

The jury is entitled to receive evidence that the current and former head of the

state agency charged with safeguarding the health of Alaskans at the critical time periods at issue

in this case were not made aware that State employees (e.g., Campana) carne to the conclusion

that Lilly was misrepresenting the characteristics of a prescription drug reimbursed by state

Medicaid dollars. They are entitled to hear how no one consulted these individuals on Zyprexa,

that they played no role in the decision to bring this lawsuit aga,'nst L'll d, y, an were not even

-4-
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aware of its existence until shortly before their deposi60ns in December 2007. The Court has

already determined that motive is relevant with respect to the State's case against Lilly and

allowed the State to present evidence of Lilly's profit motive. Turnabout is fair play, and Lilly is

entitled to present to the jury evidence that the State's primary objective is hardly the protection

of the health of Alaska citizens, but rather the replenishment of the State's coffers.

D. Objections to Counter Designations.

Lilly objects to the following pages and lines of the State's Counter Designations

for David Campana.

, Start End Objection

~:02 -----;2'"'4"'9'"':0;;-;9'""" Undue prejudice outweigh probative value (State cannot offer
evidence of its intention in 9/07 to conduct an intervention,
when Lilly is effectively precluded from introducing evidence
that State never conducted that intervention or communicated
with doctors regarding Zyprexa)

~272: 130---=2-=7::::3--':1'"'60- Relevance; undue prejudice outweigh probative value

L-

Lilly objects to the following pages and lines of the State's Counter Designations

for Lucy Curtiss, M.D.

Start

41:03

End

41:08

Objection

Relevance (Witness testifies that she felt that Remeron sales
rep tried to mislead her, but could not recall any other
lI1s:ances, or any lI1stances in which Lilly misled her); undue
prejudice outweigh probative value.

Lilly objects to the following pages and lines of the State's Count D' .er eSlgnatlOns

for Karleen Jackson.

-5-
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~_s;:-t7art::-__-=E-:n:-:d"---+;O-;_---:--:-::-:-==:::i""";:::O=bJ;;:·e"Ac::ti;::on-;::::;::;;:;:;;;-;;- __ =J
5:05 5:09 Relevance; no personal knowledge; speculation

I
32:10 33:01 Relevance (lobbying issues); no personal knowledge;

speculation; undue prejudice outweigh probative value

Lilly objects to the following pages and lines of the State's Counter Designations

for Joel Gilbertson.

Start End Objection
I

25:10 25:25 Relevance (lobbying issues); no personal knowledge; I
speculation; undue prejudice outweigh probative value

26:19 27:05 Relevance (lobbying issues); no personal knowledge;

I
speculation; undue prejudice outweigh probative value

28:21 29:06 Relevance (lobbying issues); no personal knowledge;
speculation; undue prejudice outweigh probative value

76:20 77:01 Relevance (off-label); undue prejudice outweigh probative
value

I

-6-
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DATED this 25th day of March, 2008.

Attorneys for Defendant

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618

LANE POWELL LLC

By:~L~~/L ~-~~~~.... -
~t~ieSon,7

ASBA No. 8411122
Andrea E. Girolamo-Welp,
ASBA No. 0211044

-7-
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1 I THE SUPERIOR COURT FOR THE STATE OF ALASKA

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE

3
STATE OF ALASKA,

4
Plaintiff,

5
vs.

6
ELI LILLY AND COMPANY,

7
Defendant.

Page 1
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23

Case No. 3AN-06-05630 CI

VIDEOTAPED DEPOSITION OF

LUCY LJUBICICH CURTISS, M.D.

December 13, 2007
1:35 p.m.

Taken at:
Anchorage Community Mental Health

4020 Folker Street, Conference Room C
Anchorage, Alaska

24 Reported by: Sandra M. Mierop, CRR, CPP, CBC

25

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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page 38
Page 40

1 A. I have -- I have over time changed my 1 A. Uh-huh.

2 practice. I used to have a 30-minute block every 2 Q. That's "yes"?

3 other week in which reps could schedule up to 15 3 A. Yes.

4 minutes. I am less -- much less available now. 4 Q. Johnson & Johnson?

5 !l's if they catch me between patients. . 5 A. I don't think so.

6 Q. When did that practice change of haVing 6 Q. Janssen?

7 a block and not having a block of time? 7 A. I'm sorry?

8 A. Probably when I became medical director. 8 Q. Janssen'

9 Q. Which was a few years ago? 9 A. Yes.

10 A. Which was a few years ago. 10 Q. Are you visited by reps from

11 1am also more cautious, being on 11 Glax05mithKline'

12 the P & T Committee. 12 A. Yes.

13 Q. Because' 13 Q. Wyeth'
14 A. Because I am being visited by reps 14 A. Yes.
15 that -- that detail agents that 1would never 15 Q. Merck?
16 prescribe ophthalmologic agents and all kinds of 16 A. What do they market?
17 other things. And I'm -- I'm also very clear 17 Q. Just about everything.
18 that I don't -- I am turned off by sales. 18 A. 1don't know. I don't know offhand.
19 Q. What do you mean by that? 19 Q. How about Pfizer?
20 A. That if a rep comes in -- I did one time 20 A. Yes.
21 have a rep say, "I want you to promise to 21 Q. When you've met with sales reps from
22 prescribe this for your next X number of 22 various companies, do they oftentimes talk to you
23 patients." I didn't meet with him again. 23 about their competitors' products?
24 Q. Do you know what company that rep was 24 A. 1discourage that.
25 from? 25 Q. Why'

Page 39 Page 41
1 A. I'm not sure what company it was. 1 A. Again, it is negative and it's not an
2 Q. To what extent do you rely on sales 2 effective sales technique with me.
3 representatives for information about medications 3 Q. can you recall any instances where
4 that you prescribe to your patients? 4 you've been -- where you've met with a sales
5 A. !l's a small, small percentage. 5 representative from a pharmaceutical company and
6 Q Why is that? 6 you believed you've been misled by that
7 A. Because 1assume that they are in the 7 representative about his or her product?
8 business of sales and that they will tell me good 8 A. Possibly.
9 things about their product. 9 Q. can you think of any particular

10 Q. And so you're skeptical of sales reps? 10 instances?
11 A. Yes. 11 A. Oh, the one that comes to mind is when
12 Q Has that always been the case? 12 Remeron went to solutabs that the representative
13 A. Yes. 13 suggested that pills would not be available.
14 Q. When you've met with sales reps from 14 That the only possible switch if I wanted to
15 various companies, do they take -- have they 15 prescribe mirtazapine was to switch to the
16 taken notes while talking to you' 16 solutabs.
17 A. Not often. 17 Q. Do you recall any other instances?
18 Q. Now, since you became medical director, 18 A. Of reps appearing to try to misinform19 can you characterize how many minutes a week or 19 me?
20 month that you would spend with a sales rep? 20 Q. Yes.
21 A. Probably less than -- less than 30 21 A. Not offhand.
22 minutes a month for all reps. 22 Q. Have you ever been a speaker for any23 Q How many companies are you visited by? 23 pharmaceutical company?24 A. Several. 24 A. No.25 Q. Are you visited by AstraZeneca? 25 Q. Do speakers from pharmaceutical

~

=

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

11 (Pages 38 to 41)
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THE SUPEroOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTroCT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

CERTIFICATE OF SERVICE

The undersigned certifies that on March 25, 2008, a copy of Defendant Eli Lilly and

Company's Memorandum Regarding Plaintiff's Objections to Deposition Designations and

Objections to Counter-Designations was served by hand on the following:

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, Alaska 99501-5911

DATED this 25th day of March, 2008.

Icertify thal on March 25. 2008. a copy of
th~ foregoing was served by hand on:
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STATE OF ALASKA,

ELI LILLY AND COMPANY,

Plaintiff,

Defendant.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

) J.{c~) ,~~ ~ ~:li-?..
) 0.... ~,p ~'¥~
) ~,~~ <;;r-'
) Case No. 3AN-06-05630 CI ,~ ...~ ~

~ ~~
)
)
)

v_

PLAINTIFF'S COUNTER-DESIGNATIONS TO DEFENDANT'S DEPOSITION
DESIG ATIONS AS OF MARCH 24, 2008

In response to Defendant's designations of the testimony of David

Campana, Lucy Curtiss, Joel Gilbertson and Karleen Jackson, the State of Alaska

objects generally to these designations in their entirety as being irrelevant, unduly

prejudicial, misleading and a waste of time.

Dr. David Campana is the pharmacy program manager of the State of

Alaska's Medicaid program. He oversees the program, determining what its

budge will be from year to year, looking at cost saving measures and making sure

the State complies with applicable federal Medicaid guidelines. 1 While he also

testified he plays a role in monitoring drugs for safety, he did not playa role in the

State's decision to file this lawsuit, and had no specific knowledge surrounding the

State's claims in this case. The only remotely relevant testimony he could offer is

that he participated in a drug utilization review meeting in late 2004 regarding

1 Deposition of David Campana, September 18, 2007, 8.

005297
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antipsychotic medications and diabetes. This meeting involved a presentation by

Dr. Alex Von Haffien, a psychiatrist who was a focus of Lilly's Alaska State

Action Team in the Joey Eski "lobbying" evidence the Court has thus far

excluded. The testimony regarding this presentation by Dr. Von Haffien to the

drug utilization review committee will open the door to evidence of Lilly's

lobbying and thus provoke the mini-trial which the Court has feared. Through this

testimony Lilly is again attempting to suggest to the jury the State should have

taken some action to restrict access to Zyprexa. As the State has previously

argued, allowing Lilly to do this without allowing the State to introduce evidence

of Lilly's lobbying to maintain "open access" is fundamentally unfair and

prejudicial to the State. Further, presenting this deposition testimony which was

taken six months ago will likely require the State to bring the witness live in its

rebuttal case, as events have occurred since the time of that testimony which have

bearing on issues discussed in his deposition.

Dr. Lucy Curtiss is a psychiatrist who works primarily at Anchorage

Community Mental Health Services. The thrust of her testimony is that she

prescribes antipsychotic drugs in her practice and how she does that typically. The

testimony is not probative on the issues the jury will be asked to decide in this

case, that is whether Lilly failed to warn of Zyprexa's risks or violated the Alaska

Unfair Trade Practices Act. Dr. Curtiss offers no testimony that tends to prove or

disprove any fact at issue at this juncture of the case.

Joel Gilbertson and Karleen Jackson are the ti dorrner an present
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Commissioners of the Alaska Depamnent of Health and Social Services. Neither

Mr. Gilbertson nor Ms. Jackson has any knowledge relevant to this legal action by

the tate, nor can they offer any testimony probative of any issue in this case. To

the extent Lilly is offering this testimony to show they were not knowledgeable of

or request this action it is irrelevant, misleading and a waste of the Court and

jury's time. The Attorney General's office is the legal arm of the State and is

charged with enforcing the State's laws. The decision to bring this lawsuit resides

in the Attorney General's office and it is completely irrelevant whether or not Mr.

Gilbertson or Ms. Jackson played any role, or no role at all, in that decision, or

whether either of them wanted to be informed regarding the case or not. As with

Dr. Campana's testimony, allowing Lilly to offer this evidence will likely result in

the State having to call these witnesses in rebutlal, and will create a mini-trial on

issues unnecessary to the jury's determination of the actual legal questions in this

case.

To the extent the Court allows the designations of these witnesses, the State

hereby offers the following counter-designations:

DAVID CAMPANA
SEPTEMBER 18,2007

Start Stop
248:8 249:9
272:13 273:16
316:1 316:4

005299
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LUCY CURTISS
DECEMBER 13,2007

SIan Stop

5:18 5:21

6:8 6:11

26:4 26:9

34:21 35:12

41 :3 41:8

47:18 47:23

48:1 48:8

48:11 48:17

JOEL GILBERTSON
DECEMBER 6, 2007

Stan Stop

15:22 17:7

24:17 24:21

25:10 25:25

26:19 27:5

28:21 29:6

76:14 77:8

77:10 77:25

78:3 78:5

KARLEENJACKSON
DECEMBER 12, 2007

Stan Stop

5:23 6:9
7:15 8:2
10:8 10:12
32:10 33:1

DATED thisIT~ay of March, 2008.

FELDMAN, ORLANKSY & SANDERS
Counsel for Plaintiff

005300



By_.-!:::.A:::..-~~%:~y---:- _
Eric T. Sanders
AK Bar No. 75 I0085

GARRETSON & STEELE
Matthew 1. Garretson
Joseph W. Steele
Counsel for Plain/iff

RICHARDSON, PATRICK,
WESTBROOK & BRICKMAN, LLC

H. Blair Hahn
David L. Suggs
Christiaan A. Marcum
Counsel for Plain/iff

Certificate of Service

I hereby certify that a true and correct copy of PLAINTIFF'S OBJECTIONS AND
COUNTER-DESIGNATIONS TO DEFENDANT'S DEPOSITION
DESIGNAnONS AS OF MARCH 24, 2008 was served via hand-delivery on:

George Lehner, Esq.
Pepper Hamilton LLP
Hotel Captain Cook, 19th Floor
Anchorage, Alaska 9950 I

By_----'-'~"'--- _

Date __7_-_2...:..1'_-_0_1" _
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Zyprexa-A1aska new

IS Plaintiff CO TERS

DCAMPANA COUNTER 3 SEGMENTS (RUNNING 00:03:29.922)

1. PAGE 248:08 TO 249:09 (RUNNING 00:01 :20.469)

08 The FDA letter you were referring to, what letter

~~ is ~~at;he letter on CBX that the FDA s~nt to Eli Lilly
11 requesting that they improve the labelll.ng on the

i~ cau~~ti~~e~fd~~a~~~e~~ceive __ do you remember the date

14 of that letter?
15 A. It was March 28th.

i; ~: g~ == well. actually, there wasn' t an actual date
18 from the FDA, but there was a date on the letter of
19 March 28th.
20 Q. 200??
21 A. 2001.
22 Q. When did you receive that letter?
23 A. It was in my notebook again, and so I had
24 received it as from counsel.
25 Q. And you said -- do you know when you received it?

00249:01 A. I don't remember exactly when I had received it.
02 Q. But you said that I s now motivating another
03 intervention?
04 A. That· s correct.
05 Q. What intervention?
06 A. That will be an intervention t.o look at Zyprexa
07 and to also remind prescribers that it can cause
08 diabetes and to be on t.he watch out for metabolic
09 changes_

2. PAGE 272:13 TO 273:16 (RUNNING 00:02:01.364)

13 Q. I have gat.hered from your testimony today that
14 the state has filed lawsuits against other prescription
15 drug manufacturers?
16 A. It's my understanding that. we have joined
17 lawsuits filed against ot.her drug manufacturers.
18 Q. What other drug manufacturers, and if you can
19 identify it by medication as well?
20 A. Well, as far as the other manufacturers, the
21 first case I worked on was Mylan. That was a national
22 suit that was done t.hrough the AG's office where Mylan
23 had conspired to raise prices of generic drugs.
24 Q. I I m actually glad -- let I 5 put aside price issues
25 and just talk about lawsuit.s that the state has filed

00273 01 because of, you know, safety issues or improper
02 promotion kind of issues.
03 A. There are two other cases I know of. I don't
04 know all t.he part.iculars about the cases. The OxyContin
05 case where improper marketing was done by the
06 manufacturer, and that case has been recently settled.
07 Then there was the Neuront:in case where I believe
08 it. was a qui t.am issue and done by the AG' s office due
09 to the impr~per labelling and marketing of the drug.
10 Q. In e~ther of those cases, has there been any
11 lawsuit filed against the manufacturer of Vioxx?
12 A. I can't answer that. I don't know.

1 CLIP (RUNNING 00:03:29.922
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1 . In eit.her of the cases you identified, OxyContin
14 and Neurontin. did you play any role in deciding whether
15 to file a lawsuit or join a lawsuit?
16 A. No.

3. PAGE 316:01 TO 316:04 (RUNNING 00:00:08.089)

00316:01 You told me a little while ago that you had
02 concluded that Eli Lilly had misrepresented Zyprexa in
03 its package insert?
04 A. Correct.

TOTAL: 1 CLIP FROM 1 DEPOSITION (RUNNING 00:03:29.922)
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Curtiss, Luev L. (Vol. OJ) - 1211312007 IDEFE
1 CLIP (RUNNING 00:03:05.9081

~ Plaintiff Counter

LCURnss COUNTERS 8 SEGMENTS (RUNNING 00:03:05.908)
111111111111111111111111

1. PAGE 5:18 TO 5:21 (RUNNING 00:00:06.937)

18 Are you aware -- were you aware of
19 this lawsuit before you found out you were going
20 to have your deposition taken?
21 A. Yes.

2. PAGE 6:08 TO 6:11 (RUNNING 00:00:21.182)

08 Q. What is it that you do know about the
09 case?
10 A. That it has to do with Zyprexa, and
11 disclosure of risks related to Zyprexa.

3. PAGE 26:04 TO 26:09 (RUNNING 00:00:22.634)

04 Any other factors that would militate in
05 favor of using perphenazine besides patient
06 preference?
07 A. Well, it has anti-psychotic effect. You
08 know, I'm looking for effectiveness of a
09 medication, and acceptability to a patient.

4. PAGE 34:21 TO 35:12 (RUNNING 00:00:48.265)

21 Q. When did your concern about metabolic
22 side effects change?
23 A. Again, I can't tell you what year, but
24 it has been within the last few years.
25 Q. Do you recall a classwide label change

00035:01 in 2003 with regard to the second-generation
02 anti-psychotics?
03 A. I don't. I'm sorry.
04 Q. 00 you recall any label changes for
05 either Zyprexa or the class of medications? And
06 I'm not asking you for a date, but just the -­
07 the event or the fact of it occurring.
08 A. Well, I know that it has definitely
09 become more of a focus. In my practice what
10 stands out more is the black box warnings about
11 patients with vascular dementia and use of
12 anti-psychotics.

5. PAGE 41:03 TO 41:08 (RUNNING 00:00:27.621)

03 Q. Can you recall any instances where
04 you've been -- where you've met with a sales
05 represent.ative from a pharmaceutical company and
06 you believed you 'ye been misled by that
07 represent.at.ive about his or her product?
08 A. Possibly.

. Q. . Have you -- have any of your patients,
whlle uSlng any of the psychiatric medications,

eve loped diabetes?
A. Yes.
Q. Were some of them on Zyprexa?

6. PAGE 47:18 TO 47:23 (RUNNING 00:00:13.905)

18
19
20
21
22
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23 A. Yes.

I try to.
How long have you been doing that for

your patients?
A. Oh, it's been a few years.

7. PAGE 48,01 TO 48,08 (RUNNING 00,00,19.057)

00048:01 . For those who are taking anti-psychotic
02 medications, do you regularly monitor any of
03 their __ their blood levels -- the glucose

04 levels?
05 A.
06
07
08

8. PAGE 48,11 TO 48,17 (RUNNING 00,00,26.307)

11 For which patients do you test glucose
12 levels?
13 A. I check for anyone who is on -- well, I
14 ry to get all my patients to have at. least
15 yearly physical health care. For people that are
16 on anti-psychotics, I try, all of them, 'to get
17 them to do it.

TOTAL, 1 CLIP FROM 1 DEPOSITION (RUNNING 00,03:05.908)
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o Gilbertson, Joel (\101. 01) - 12/0612007

~ PLAINTIFF CO TERS

JGILBERTSON COUNTERS 8 SEGMENTS (RUNNING 00:05:08.105)

1 CLIP (RUNNING 00:05:08.105)

111111111111111111111111111111111

1. PAGE 15:22 TO 17:07 (RUNNING 00:01 :29.392)

22 The functional responsibilities of
23 the Department include overseeing all public
24 health powers, so operating public health
25 laboratories, overseeing the medical examiner' 5

00016: 01 office. public health functions, running public
02 health clinics, disease surveillance.
03 bioterrorism preparedness, those types of
04 functions. Overseeing the Juvenile Justice
05 System for the State of Alaska, so operating
06 juvenile detention facilities, overseeing
07 juvenile probation services.
08 Overseeing the Medicaid program and
09 its tentacles into other programs, of course.
10 Overseeing the child protection system, so foster
11 care, investigating reports of harm, general
12 social work, targeted case management.
13 Overseeing senior and disability services, so
14 that would include running the Pioneer Home
15 system, which is a collection of assisted living
16 facilities in the State of Alaska.
17 Overseeing the Developmental
18 Disability Waiver program, the Senior Waiver
19 program, the Personal Care Attendant program.
20 Would also include overseeing all behavioral
21 health programs for the State of Alaska, so that
22 includes running the State Psychiatric Institute,
23 and managing behavioral health grants, which are
24 grants that go out to local community mental
25 health providet"s for delivet"ing clinic-based

00017 01 outpatient services.
02 And then there's a collection of
03 regulatory functions, Certificate of Need,
04 licensut"e certification. I'm probably missing
05 some, but that's sort of a -- it's your broad
06 health and social service functions for a State
07 agency.

2. PAGE 24:17 TO 24:21 (RUNNING 00:00:14.885)

17 Q Did you do anything as Commissioner to
18 keep yourself apprised about the medications
19 being reimbursed by the State of Alaska?
20 A At the individual drug level, no.
21 Simply not enough time in the day.

3. PAGE 25:10 TO 25:25 (RUNNING 00:00:45.967)

10 Q Did you in your role as Commissioner
11 interact with representatives from pharmaceutical
12 companies?
13 A Yes.
14 Q Okay. And for what purposes?
15 A I didn't seek them out, but they seemed
16 to want to visit frequently to lobby the
17 Department on various issues.

CONFIDENTIAL
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18 Was Eli Lilly one of the companies

19 that--
20 A Ell. L~lly h~red lobby~sts and El~ L~lly
21 did lobby the Alaska state government dun.ng my

~~ yea~s in ~~~~ce.Did they personally interact with

24 you?
25 A Yes, yeah.

4. PAGE 26:19 TO 27:05 (RUNNING 00:00:42.232)

19
20
21
22
23
24
25

00027: 01
02
03
O.
05

Q What did they lobby you about?
A They lobbied me in 2003 to not implement

a preferred drug list, and then during -- when I
say "me," I mean the State, not me personally.
And then they lobbied the State in 2003 and 2004
to have their drugs -- or mental health drugs
carved out from the States's preferred drug list.
And I'm sure there were a collection of other
issues, I just don't recall them.

a What did they say to you when they
lobbied not to implement a POL?

A Nothing logical.

5. PAGE 28:21 TO 29:06 (RUNNING 00:00:31.499)

21 Q And whether Eli Lilly individually or
22 this group collectively, do you recall any
23 discussion about particular products?
24 A Not as a group, no.
25 Q Okay.

00029 01 A It became clear later in the legislative
02 session in 2003 that Eli Lilly's lobbyists, while
03 not lobbying me personally, they did lobby in the
04 legislature for legislation that would carve out
05 mental health drugs from the preferred drug list,
06 and that was done by Eli Lilly's lobbyists.

6. PAGE 76:14 TO 77:08 (RUNNING 00:00:45.956)

14
15
16
17
18
19
20
21
22
23
2.
25

00077: 01
02
03
O.
05
06
07
08

a (BY MR. SNIFFEN) Mr. Gilbertson, Ed
Sniffen. I'm an Assistant Attorney General with
the State. We've talked earlier pertaining to
this deposition. Just a couple of follow-up
questions to some questions posed to you by
Mr. Rothschild_

He'd asked you if you had hoped to
know or become aware of certain issues during
your tenure as Commissioner relating to Zyprexa,
for example, whether it was used for off-label
purposes.

Do you recall that question?
A I do.
Q He also asked you if you had hoped to

become aware of any safety issues with Zyprexa.
Do you recall that?

A I do.
Q Does the fact that you were not aware of

those things mean to you that they did not happen
or that you just don't recall?

A It means I don't recall. I think it's
fair.to say that, you know, there's a good
port~on of the Department, particularly that
which is at the program level, at the clinician
level, at the skill professional level where

7. PAGE 77:10 TO 77:25 (RUNNING 00:00:35.722)

10
11
12
13
14
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15 those decisions are made and those experts
16 manage it. There's a ce~tain level of detail
17 that you get involved in at the Commissioner's
18 office, and that I was not aware of it doesn' t
19 mean much in terms of did it happen or not.
20 Q (BY MR. SNIFFEN) So, is it fair to say,
21 then, that there would have been times when some
22 of those issues may have come to the Department's
23 attention through its program administrators or
24 other employees and they would not have been
25 brought to your attention?

8. PAGE 78:03 TO 78:05 (RUNNING 00:00:02.452)

03 A Certainly that could happen, yes.
04 MR. SNIFFEN: Thank you. r have
05 nothing further.

TOTAL: 1 CLIP FROM 1 DEPOSITION (RUNNING 00:05:08.105)
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o Jackson, Karleen (Vol. 01) - 12/1212007 [DEFE SE WITNESS)

~ PLAINTIFF COUNTER

KJACKSON COUNTERS 4 SEGMENTS (RUNNING 00:02:03.234)

1. PAGE 5:23 TO 6:09 (RUNNING 00:00:29.969)

1 CLIP (RUNNING 00:02:03.234)

111111111111111111111I1111

23
24
25

00006: 01
02
03
O.
05
06
07
08
09

Q. What's been put in front of you is
Exhibit 1 for your deposition. Can you identify
that document?

A. It would appear to be a lawsuit, the
State of Alaska versus Eli Lilly.

Q. Have you ever seen that document before?
A. No, sir, I have not.

And you' re sure of that?
A. It's possible that it may have come

through my office, but that -- I would not
necessarily remember it, and I have not read it
in detail.

2. PAGE 7:15 TO 8:02 (RUNNING 00:00:36.643)

15 Q. What are the major components or
16 divisions of your department?
17 A. We're what's referred to by other state
18 agencies as a super agency. So we include
19 everything from children's services, which is
20 Child Protection, Division of Juvenile Justice,
21 Behavioral Health, which is mental health and
22 substance abuse. Boy, this is going to be a
23 test. Division of Senior and Disability
24 Services; our Alaska Pioneer Home System; Public
25 Health. I'm missing a couple here. Let me think

00008: 01 for a minute. What am I missing.
02 Q. It' s not a memory test?

3. PAGE 10:08 TO 10:12 (RUNNING 00:00:13.518)

08 Q. Do you know what the State's expenses
09 were in the last fiscal year for pharmaceuticals
10 in the Medicaid program?
11 A. I'm sorry, I don't. I have wonderful
12 budget people that do, but I don't.

4. PAGE 32:10 TO 33:01 (RUNNING 00:00:43.104)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

00033: 01

Q. Ha~e you ever met with any
representatl.ves of Eli Lilly Ii Company?

A: . Often in my former role as deputy
comml.~sl.oner and my role as commissioner we get
lc:>bbYl.sts that come to Juneau or want to meet
wl.th the commissioner or the commissioner' 5

representative, so I have met with
repres7ntat.ives of the major pharmaceutical
companl.e5.

Q: . Let.' 5 talk about your time as deputy
c~mml.ssl.oner. Do you recall meeting with Eli
Ll.lly Ii Company representatives?

A. I am sure that I did, but I can't tell
you who, when, or where. I mean, I can tell ou
where; Juneau. But not specifically who or w~en
And we get a parade of people through du . .
1egislat.ive session that are lobbying. n.ng the
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THlRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

CERTIFICATE OF SERVICE

The undersigned certifies that on March 25, 2008, a copy of Defendant Eli Lilly and

Company's Deposition Counter Counter-Designations for Trial and Obje;tions to Plaintiff

State of Alaska's Trial Deposition and Exhibit Counter Designations - Patrizia Cavazzoni was

served by hand on the following:

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, Alaska 99501-5911

DATED this 25th day of March, 2008.

~
I cenify that on March 25, 2008. a copy of
the foregoing was served by hand on:

00531 I



THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD ruDIClAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, Case No. 3AN-06-5630 CI

Plaintiff,

Defendant.

v. FILED IN OPEN COURT

Date: 3 - 'L '-{--eB

Clerk: P1C-tj
DEFENDANT ELI LILLY AND COMPANY'S

DEPOSITION COUNTER COUNTER·DESIGNATIONS FOR TRIAL AND
OBJECTIONS TO PLAl TIFF STATE OF ALASKA'S

TRIAL DEPOSITIO AND EXHmiT COUNTER DESIGNATIONS

ELI LILLY AND COMPANY,

PATRIZIA CAVAZZONI

Defendant Eli Lilly and Company ("Lilly") counter counter-designates for trial

the following deposition transcript excerpts in response to Plaintiff State of Alaska's Trial

Deposition Designations for Patrizia Cavazzoni, M.D. (June 27,2006). To ensure completeness

and context, the highlighted excerpts must be played with the State of Alaska's presentation.

Start End

228:17 229:6 /
292:1 292:22 /10

362:14 363:8 n"

Lilly objects to the following pages and lines of Plaintiff State of Alaska's Trial

Deposition Counter Designations for Patrizia Cavazzoni, M.D. (June 27,2006).

005312



Start End
Objection

358:24 361:10
Beyond the scope of Lilly's designations, relevance; probative
value outweighed by danger of unfair prejudice (Alaska R.

Evid. 401,402,403, 602)

Respectfully submitted,

Dated: March 23, 2008
LA E POWELL, PC

rewster H. Jamieson
Lane Powell, PC
301 W. Northern Lights Boulevard
Suite 301
Anchorage, AK 99503-2648

Nina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
18th & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Attorneys for Defendant
Eli Lilly and Company

f94S0642 vi
-2- 005313
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THE S PERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATEOFALA KA,
Case No. 3AN-06-5630 CI

Plaintiff,

Defendant.

v. FILED IN OPEN COURT
Date: 3 -2... '{~CB

Clerk: /<-1'-1l
DEFENDANT ELI LlLLY AND COMPANY'S

DEPOSITION COUNTER COUNTER·DESIGNATIONS FOR TRIAL AND
OBJECTIO S TO PLAINTIFF STATE OF ALASKA'S

TRIAL DEPOSITION AND EXHIBIT COUNTER DESIGNATIONS

ELI LILLY A DCOMPA Y,

PATRIZIA CAVAZZONI

Defendant Eli Lilly and Company ("Lilly") counter counter-designates for trial

the following deposition transcript excerpts in response to Plaintiff State of Alaska's Trial

Deposition Designations for Patrizia Cavazzoni, M.D. (June 27,2006). To ensure completeness

and context. the highlighted excerpts must be played with the State of Alaska's presentation.

Start End

228:17 229:6

292:1 292:22

362:14 363:8

Lilly objects to the following pages and lines of Plaintiff State of Alaska's Trial

DepOSition Counter Designations for Patrizia Cavazzoni, M.D. (June 27, 2006).

~S0642vl

005314
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Start End
Objection

358:24 361:10
Beyond the scope of Lilly's designations, relevance; probative
value outweighed by danger of unfair prejudice (Alaska R.

Evid. 401,402,403,602)

Respectfully submitted,

Dated: March 23, 2008

19450642 vI

LANE POWELL, PC

rewster H. Jamieson
Lane powell, PC
301 W. Northern Lights Boulevard

Suite 301
Anchorage, AK 99503-2648

Nina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
18" & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Attorneys for Defendant
Eli Lilly and Company
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Ie ould

Q. As a psychiatrist treating
schizophrenics, do you think you were in a
position to know that schizophrenics were at
a greater risk to develop diabetes than a
primary care physician?

MR. LEI-I ER: Objection.
Confusing.
A. I don't know. I don't know

the answer.
Q. Doe a primary care physician

in Canada treat schizophrenia or is it
generally, do they generally refer the
patient to a psychiatrist?

A. For patients with
schizophrenia it would be very unusual in
Canada to have a general practitioner
treating the patient without involvement of a

s chiatrisl. 0 at the ve most it would

p

Page

.\ Ye
Q ,\nd "hat us ?

3 A For a mood disorder.
4 Q What \\ re the Circum tance
5 of that pre npll n1 Was It more than one?
6 Y
7
e ~ere?

9
10

H \\ d \ ou learn about it?
H \ d ~ u g bo~1 finding UI \\ hal the

fCI~ protile i in ofT-label use?
\ We learn mainl~ from ad\erse

c\ nt thai are reported to our lobal
~)(ju I rei: Department.

Q lIa\ e ~ ou eyer prescribed
2 I~pre a'l You ha\e pre cribed Z)prexa; is
2 Ihal rre 1"
22 .\. Ye.
23 Q. Ha\e ~ou eyer pre ribed
24 l~ pre a for an ofT-label use?
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Q. Doe anything that you do at 1
Lilly today oncem 1"» hiatn genetic? 2

~ 3

Q. If)ou. ifit comes 10 your 4
an ntion th t a drug manufa tured b) Lilly 5
. bein marLeted in an unsafe manner. can 6
y u. the nior Di or ofGlobal Product 7

alet). taLe any n? 8
MR, LEH ER: Objection. 9

\a ~. 10
THE \\ I 'E :) don't 11

undernand "hat "marketing in an 12
unsafe mann r" m~. 13
Q. It l\ c to your an ntlon 14

that a Lill) dru being mar eted in a way 15
that did not fairl) balance the n and 16
be fns afthe product, could you taL any 17

ion eOlor D r of Global 18

19
20

21
22
23
24

Q. Have you ever been made aware
of omeone Ihal marketed a product in an

Page 293

un afe manner whil you have been employed at
Lilly?

MR. LEI) ER: Objection.
Vague.
A. 'ot to my recollection.
Q. And you don't know Ihe

circumstances urrounding Mr. Bandick's
termination at Lilly; is thai correct?

MR. LEH ER: Asked and
answered.
A. As I indicaled earlier. no.
Q. Would you agree wilh me Ihal

in Japan doctors are lold Ihat diabetes is a
side effect ofZyprexa therapy?

MR. LEHNER: Objection.
Overly broad.
A. I'm not aware thai such

communications are taking place to doctors in
Japan.

Q. As the enior Dircctor of
Global Product Safety can you tcll me what
the side effects ofZyprexa therapy are in
the Lnited Stales?

A. The side effects ofZyprexa

GOLKOW LITIGATION TECHNOLOGIES
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Q. And when was it published
approximately?

A. I don't recall exactly. It
would have been sometime after 2003.

Q. Do I have it right that, WIS

it first submitted to Diabetes Care IIId
rejected. and then ubmitted to the Journal
of Clinical Psychiatry and rejected, IIId then
ubmitted to the British Joumal of

Psychiatry?
A. Yes.
Q. And are you required with

each submis ion, were you required to tell
Ihe British Journal of Psychiatry that
Diabete Care and the Journal of Clinical
Psychiatry had declined to publish?

A. I don't know.
Q. Who made the decision to

ubmit to Diabetes Care, if you know?
A. This was a recommendation by

one of our nonLilly authors on the paper.
. Q. And can you tell by looking

at II, do you recall who it was?

A. Yes. It was Dr. John Buse.

I don't kno\\ \\ho \\ould be the

Page 359

Exhibit 12 a two-page e-mail to 1
Dr Ca\azzoni. Bate '0. ZY200375624 2

and 625 3
(~ ereupon. Depo Itlon 4

hlblt( ) 12 dul~ received. 5
marked and made a pan of the 6
re ord. 7

:vi . 0 ROY Take a look al 8
that 9

TIlL WITSE . Thank you 10
Q E TIO BY:vI CO. 'ROY: 11

Q. Thai e-mail concerns an 12
ani I that you 'HOle and ubmitted for 13
publicatl n; IS that correct? 14

A. Y . Th; i an anlcle that 15
I Tote WIth a number of olleague 16

Q And w at \\ as the name of the 17
attlcl •or dId It have a title? 18

A Retrospective Analy i of 19
R . actors In PatIents WIth Treatment 20

ergcnt Dlabet During Clmical Tnals of 21
An hOll edleatlorts 22

Q And what IS the date ofthat 2 3
e-mail? 24

P

Q. And \\ho - do ~ou recall \\ho
the presenter \\ ?

. t. pecificall~. But I do
remember intern ting \\ ith the presenter and
pro\ iding c1anfication on data generated by
Lill~ or data generated by panies other than
LIII).

m tan e.

1
2
3
4
5
6
7
8
9

10
11

Q. Can ~ou r all an~ inpullhal 12
\OU had into an continuing education program 13
~ Inltlati\e c ; erning Z~prexa? 14

I recall a couple of 15
16
17
18
19
20
21
22
23

_____M__ 0..:..;.:.R;:..:0:...:Y=-..:.:...:M:.::a;.:.rk:...:3S=- --t2 4
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2
3
4

5

6
7

8

9

10

11

12
13

14

15
16
17
18

19
20
21
22
23
24

1
2
3
4

5
6
7

8
And do you also r ei'e 9

ommen noneleetronically or do lhey also 10
orne electronically in an e-mail? 11

It depends on the journal. 12
owaday more and more they come 13
leetronically. 14

Q. Would you ha'e retained 15
ommems - if you receh ed comments on the 16

anicle from Diabel Care "ould you have 1 7
re1allled them? 18

A. Y. iflhey had come 19
dircetly to me I "ould ha'e. 20

Q. I il po ible lhal iflhe 21
commen may not have gone to you thaI you 22

• Ile'CT ha,e recei'ed commen from 23
o e? 24

A 1hc comm'nt. gcn rally go.to
Ih' primary anth lr and I \\ as ~ot th p~mary

author in thc suomi. sion to DlOhet s ( are.
Q. .0 do you ha'c a mcmoJ') of,

\\ h 'Ih r or n t»U c' 'r sa\\ omment· from
Dlabetcs are?

. I have memorie of di cu 'sing
the ommcnt \\ ilhin the auth ring group.

Q. Do you get comment. back when
an ani Ie i a cpted for publieati n?

e,
Q. nd d y u re all receiving

electronic omments fr m the British Journal
of Ps chiatry wilh respect to this anide?

. I am aware that ele tronic
comments or comments \\ e re eived. I don't
recall. you kno\\. who re ei ed them.

Q. If) u did, if ou received a
eop ,would you have retained them in the
ordinary course in your electronic folder?

A. Ye.
Q. Do you have a current CV?
A. Ye.

M . ONROY: And, well, I

Page 365

guess, I'll just make a reque t for
your V through counsel. But I'm
glad you have one. You don't have
to create it.

QUE TIO BY M . ONR Y:
Q. Are you familiar with

Dr. Allison?
A. Ye.
Q. And how do you know him?
A. I know him in his capacity as

a consultant to Lilly.
Q. And have you, have you ever

wrinen a paper with Dr. Allison?
A. Yes.
Q. And do you recall,

approximately, when?
A. It was in the early 200 I time

frame.
Q.
A.
Q.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ELI LILLY AND COMPANY,

Defendant.

Plaintiff,

v.

STATE OF ALASKA, )
)
)
)
) Case No. 3AN-06-05630 CI

)
)
)
)

------------)

PLAINTIFF'S OBJECTIONS AND COUNTER-DESIGNATIONS TO
DEFENDANT'S DEPOSITION DESIGNATIONS

AS OF MARCH 22. 2008

In response to Defendant's designations, Plaintiff hereby objects to the following

designations:

PATRIZIA CAVAZZONI
JUNE 27, 2006

Page/Line Range Objection

207:23-208:3 Improper opinion
testimony by fact witness

208:10-208:21 Improper opinion
testimony by fact witness

208:24 209:5 Improper opinion
testimony by fact witness

209: 10-209:21 Improper opinion
testimony by fact witness

216:20 217:05 Improper opinion
testimony by fact witness

217:11 217:23 Improper opinion
testimony by fact witness

217:24-218:24 Improper opinion
testimony by fact witness

221: 15-221:17 Improper opinion
testimony by fact witness

005320



itness

itness;

:

SANDERS

5

Improper opinion
testimony by fact w

Improper opinion
testimony by fact w
lack offoundation

253:17

228:6

Stop

203:15

203:1

256:20

261:9

260:7

291:24

361:11

222:24-223:10

300:3-300:15

FELDMAN, ORLANKSY &
Counsel for Plaintiff

By-_----P~L!:--:-::::-::---:--~rpEriCiSaIlderS
AK Bar No. 751008

227:20

253:3

202:23

203:6

Start

255:16

259:23

260:16

291: 14

358:24

. '12-';..1
DATED this _Y_ day of March, 2008.

Plaintiff hereby offers the following counter-designations

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
Counsel for Plaintiff

RICHARDSON, PATRICK
WESTBROOK & BRICKMAN, LLC

H. Blair Hahn
David L. Suggs
Christiaan A. Marcum
Counsel for Plaintiff

005321
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By

FIBICH, HAMPTON & LEEBRON, LLP

Kenneth T. Fibich
Counsel for Plaintiff

CRUSE, SCOTT, HENDERSON &
ALLEN,LLP

T. Scott Allen
Counsel for Plaintiff

Certificate of Service

I hereby certify that a true and correct copy of PLAINTIFF'S OBJECTIONS AND
COUNTER-DESIGNATIONS TO DEFENDANT'S DEPOSITION
DESIGNATIONS FOR PATRIZIA CAVAZZONI AS OF MARCH 22, 2008 was

served via hand-delivery on:

George Lehner, Esq.
Pepper Hamilton LLP
Hotel Captain Cook, 19th

Floor
Anchorage, Alaska 9950 I

~-
/? - 2-)..- -orDate ~ _

005322



Case Clip(s) Dellliled Report
Saturday, March 22, 2008, 1:14:08 PM

Zyprexa-Alaska new

a Cavazzoni, Patrizia (Yol. 01) - 06/27/2006

IS PC PLAINTIFF COUNTERS

PCAVAZZONI COUNTERS 9 SEGMENTS (RUNNING 00:08:49.479)

1. PAGE 202:23 TO 203:01 (RUNNING 00:00:05.187)

23 Q. Are you an epidemiologist?
24 A. No. I'm not an

00203: 01 epidemiologist. And that's what I meant.

2. PAGE 203:06 TO 203:15 (RUNNING 00:00:19.521)

06 Q. Are you an endocrinologist?
07 A. No, I'm not.
08 Q. Are you a diabetologist?
09 A. No.
10 Q. Are you an expert in the
11 treatment of diabetes?
12 A. No.
13 Q. Are you an expert in the
14 diagnosis of diabetes?
15 A. No.

3. PAGE 227:20 TO 228:06 (RUNNING 00:00:23.682)

1 CUP (RUNNING 00:08:49.479)

III1III11IIIII1III"IIIIIIMII

20
21
22
23
24

00228: 01
02
03
04
05
06

Q. You have prescribed Zyprexa
to schizophrenics as well; is that correct?

A. Yes.

Q. When you prescribe Zyprexa to
a schizophrenic, did you take a blood glucose
reading?

A. No.
Q. And why is that?
A. Because I had no reason to

believe that treatment with Zyprexa would
impact on blood glucose.

4. PAGE 253:03 TO 253:17 (RUNNING 00:00:31.582)

03 (Whereupon, Deposition
04 Exhibit (s) 2 duly received,
05 marked and made a part of the
06 record.)
07 MS. CONROY: The next exhibit
08 that we marked is a standby
09 statement dated March 5th of 2002.
10 QUESTIONS BY MS. CONROY:
11 Q. Can you tell me what a
12 standby statement is, if you know?
13 A. Yes. A standby statement is
14 a statement that is prepared to address
15 questions from the lay press. That's, in
16 general, what a standby statement is uSed
17 for.

5. PAGE 255:16 TO 256:20 (RUNNING 00:01:34.719)

16 Q. Take a look at the bottom of
17 Page 1. The last bUllet point says,
18 "Patients taking olanzapine do not require
19 specific monitoring for diabetes and Zyprexa
20 is not contraindicated for diabetic
21 patients."

CONFIDENTIAL

005323 Pllge1
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Zyprexa-Alaska new

22
23
24

00256,01
02
03
04
05
06
07
OB
09
10
11
12
13
14
15
16
17
18
19
20

Do you see that?
A. Yes.
Q. Does that remain the case

today that patients taking olanzapine do not
require specific monitoring for diabetes?

A. Yes. If that's taken within
the context of the monitoring that should be
given to or to any patient if they have risk

factors.
So the position is that, the

posi tion that you're referring to or you
asked me to, is that no monitoring above and
beyond what would be dictated by general good
medical practices would be required.

Q. A psychiatrist is prescribing
olanzapine, is it your position that good
medical practice would require that
psychiatrist to monitor their patient for
diabetes?

A. Not unless that patient
presented with risk factors for diabetes.
And in that case, a physician would screen
that patient by doing a blood glucose.

6. PAGE 259,23 TO 260,07 (RUNNING 00,00:21.188)

23 (Whereupon, Deposition
24 Exhibit (s1 3 duly received,

00260:01 marked and made a part of the
02 record. )
03 MS. CONROY: Take a look at
04 this next exhibit. It's Draft F of
05 a standby statement dated April 11th
06 of 2002. This one does have an
07 author, Andrea Smith.

Q. This standby statement
concerns the issue Zyprexa label change in
Japan. Do you see that on the top of Page l?

A. Yes_
Q_ Then also on Page 1 it says:

Statement Containing Key Messages. And it
says under Scenario 1 there are five bullet
points. And the fourth bullet point says:
"The label changes are consistent with good
clinical practice." Do you see that?

A. Yes.
Q. Do you agree that the

Japanese label changes are consistent with
good clinical practice?
. A. The Japanese label changes,
1.f one looks. at. the text of the warning are,
echo good pnncl.ples of good medical practice
for physicians.

7. PAGE 260:16 TO 261:09 (RUNNING 00,01:02.736)

16
17
18
19
20
21
22
23
24

00261,01
02
03
04
05
06
07
08
09

8. PAGE 291 :14 TO 291 :24 (RUNNING 00,00,33.864)

14 .Q. If it came to your attention
15 t.hat a L1.lly drug was being marketed in a way
16 that did not fairly balance the risks and
17 ben:fits of the product, could you take an
18 act1.on as the Senior Director of Global y
19 Safety?
20 A. I would be gravely concerned
21 abc;>ut. suc~ matter and my action would entail
22 bnng1.ng 1.t to the attention of those who

CONFIDENTIAL 005324 page 2
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Zyprexa-Alaska new

23 would have direct supervision on marketing
24 practices, as well as my superiors.

9. PAGE 358:24 TO 361:11 (RUNNING 00:03:57.000)

MS. CONROY: Mark as
Exhibit 12 a two-page e-mail to
Dr. CavazzonL Bates No. ZY200375624

and 625.
(Whereupon, Deposition

Exhibit (5) 12 duly received,
marked and made a part of the
record. )
MS. CONROY: Take a look at

that.

A. It's October 16, 2003.
Q. And you submitted the article

for publication, is it the American, what it
is, the American psychiatric Journal?

A. This is the Journal of
Clinical psychiatry.

Q. Did you submit the article to
any other journal prior to submitting it to
the Journal of Clinical psychiatry?

A. Yes. We had previously
submitted the article to Diabetes Care.

Q. And was the article published
by Diabetes Care?

A. No.
Q. Was the article ever

published by the Journal of Clinical
Psychiatry?

A. No.
Q. Has the article ever been

published in any publication?
A. Yes, it has been published.
Q. And where?
A. In the British Journal of

Psychiatry.
Q. JloJld when was it published

approximately?
A. I don't recall exactly. It

would have been sometime after 2003.
. . Q. Do I have it right that, was
l.t. f.lxst submitted to Diabetes Care and
reJec~e~, and then submitted to the Journal
of C~l.nl.cal Psychiatry and rejected, and then
subml.tted to the British Journal of
psychiatry?

A. Yes.

e-mail?

THE WITNESS: Thank you.

QUESTIONS BY MS. CONROY:
Q. That e-mail concerns an

article that you wrote and submitted for
publication; is that correct?

A. Yes. This is an article that
I wrote with a number of colleagues.

Q. And what was the name of the
article, or did it have a title?

A. Retrospective Analysis of
Risk Factors In Patients With Treatment
Emergent Diabetes During Clinical Trials of
Antipsychotic Medications.

Q. And what is the date of that

24
00359: 01

02
03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

00360,01
02
03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

00361 01
02
03
04
05
06
07
08
09
10
11
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Ginnyet. al.
I too would like to offer a couple of observations from the Payer world relative to these studies and the environment.

It can not be understated that the Annals (as well as AJHP) are very widely read pharmacy journals that influence clinical pharmacists
and their recommendations at the patient, and P&T Committee levels.
These reviews, especially in addition to this month's publication of the Consensus Guidelines for Schizophrenia (lJublished in AJHP). can
provide powerful arguments for P&T committee members to restrict access to olanzapine on the basis of (1) perceived parity or near
parity in efficacy in light of (2) the perceived 2X cost differential between olzanzapine and risperidone.

To:
CC:

Date:
From:
Subject:
Attachments:

CN=Virginia Stauffer/OU=AMI0=LLY@Lilly
CN~Angela L HilVOU=AMI0=LLY@Lilly; CN=Baron J Lowe/OU=AMI0=LLY@Lilly; CN~Britton
Ashley HilI/OU~AMI0~LLY@Lilly; CN=Bruce Kinon/OU=AMI0=LLY@Lilly; CN~Bryan
Johnstone/OU=AMI0~LLY@Lilly; CN=Carol Lynn Gaich/OU=AMI0=LLY@Lilly; CN~David
Bruhn/OU~AM/O=LLY@Lilly; CN~David L Van BruntlOU=AM/O~LL Y@Lilly; CN~Emie
Anand/OU=EMAlO~LLY@Lilly; CN=George Apastol/OU~AMI0=LLY@Lilly; CN~Hassan
JamaVOU~AMI0~LLY@Lilly; CN=Haya Ascher-Svanum/OU=AMI0=LLY@Lilly; CN~I1ya A
Lipkovich/OU=AMI0~LLY@Lilly; CN=John Niewaehner/OU~AMI0=LLY@Lilly;CN~Jonna

Ahl/OU=AMI0=LLY@Lilly; CN=Kristine Healey/OU=AMI0~LLY@Lilly; CN=Leslie
Schuh/OU=AMI0~LLY@Lilly; CN=Lisa A Jatan/OU=AMI0=LLY@Lilly; CN=Mark
Enerson/OU=AMI0=LLY@Lilly; CN~Michael E Bandick/OU=AMI0~LLY@LilIy; CN=Michaei R
Sale/OU=AMI0=LLY@Lilly; CN~Michael W Magdycz/OU=AMI0=LLY@Lilly; CN=Nina
Barchha/OU~AMI0~LLY@Lilly; CN=Patrick A Taalsan/OU=AMI0=LLY@Lilly; CN=Robert W
Baker/OU=AMI0=LLY@Lilly; CN=Sara E Edwards/OU=AMlO=LLY@Lilly; CN~Sebastian
SorsaburuiOU=AMI0=LLY@Lilly; CN=Thomas A Hardy/OU~AMI0=LLY@Lilly; CN~Vicki Poole
Hoffinann/OU~AMI0~LLY@Lilly; CN=Walter DeberdtlOU=AMI0=LLY@Lilly
01114/2004 12:55:32 PM
CN=Jerry D CleweIVOU=AMI0~LLY
Re: Annals of Pharmacotherapy Recent articles of interest 2004
Liu cost comparison review OLZ vs RIS Ann Pharma 1-04.pdf; Sprague Selection of APDs Ann Pharrn
2-04.pdf

o
o
U1
W
N
-..J

1. Selection of atypical antipsychotics for the management of schizophrenia. Denise Sprague
Payers have already expressed to me Oust yesterday) that they view this information as confirming their interpretation of the data that
there is very little clinicai difference between alanzapine and risperidane. Never mind the authors comments that drug therapy should be
individualized.

Page: 1 of 6
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What can/should we do in reaction to these perceptions?
I believe this means that we have to step up all publication and communication efforts to educate decision makers and their consultants
(Thought Leaders, PBM's, etc) on the long-term effectiveness (relapse prevention, and medication persistence) of olanzapine. We were
specifically criticized yesterday by a large Medicaid payer consultant for not being able to provide more peer-reviewed publications
supporting an argument for long-term effectiveness.
As a company, we all need to do a much better job of proactively listening to payers (and other customers) concerns, and proactively
communicating important information such as adverse effect label changes without a tone of minimizing their importance (e.g. wt gain,
diabetes, eVA). Payers and clinicians have clearly articulated that this is an area where Lilly has lost its scientific integrity and therefore
exposed us to great scepticism when we need to communicate the positive benefits of our products.

Best Regards,

Jerry D. Clewell, Pharm.D., MBA BCPS
Sr. Neuroscience Outcomes Liaison
Eli Lilly and Company

U.S. Medical Division
Phone 636-261-2676
Lilly VMX: 8-462-1618

a
a
Ul
w
I')

CD

Virginia Stauffer

0111212004 01:29 PM To:
cc:

Vicki Poole HoffmannJAMlLLY@UI~

Jonna AhllAMILLY@UIty, Ernie AnandlEMAJLLY@UIIy, George ApostollAMILLY@LiIIy, Haya
Ascher-Svanum/AMILLY@LiNy, Robert W Baker/AMILLY@UIIy, Robert W Baker/AMILLY@l1lly, Michael E
BandickiAMILLY@Lilly, Nina BarchhalAMILLY@UI~, Da~d Bruhn/AMILLY@Ully, Jerry 0 ClewelUAMlLLY@UHy,
Walter DeberdtiAMILLY@UI~, Sara E EdwardsiAMILLY@LH~, Mark EnersonJAMlLLY@UI~, Carol Lynn
GaichiAMILLY@LiI~, Thomas A Hardy/AMILLY@UI~, Kristine Healey/AMILLY@LHIy, Angela L HiIUAMlLLY@UIIy,
Britton Ashley HiWAMILLY@Ully, Hassan JamaUAMlLLY@LiIIy, Lisa A JatonJAMlLLY@LlIIy, Bryan
JohnslonelAMILLY@LiIy, Bruce KinonJAMlLLY@UIIy, I~a A Upko~chlAMILLY@LiI~, Baron J
LowelAMILLY@LiI~, Michael W MagdyczlAMILLY@LiIIy, John Niewoehner/AMILLY@Ully, Michael R
SaielAMILLY@Lilly, Leslie SchuhlAMILLY@Lilly, Sebastian Sorsaburu/AMILLY@UIIy, Patrick A

Page: 2 of 6



ToalsonJAMlLlY@LiIIy, David L Van Brunt/AMlLlY@UIIy, David L Van Brunt/AMILLY@Lilly
SUbject Re: Annals of Pharmacotherapy Recent articles of interest 2004

Vicki et ai,

Thanks for forwarding out the abstract of the review on the selection of atypical antipychotics in the treatment of schizophrenia. Attached is the
PDF of this paper as well as a cost comparison review on olz vs ris that was published in the Jan issue of this journal. I think both of these
reveiws are worthy of our attention and it Is important for us to know that while Annals of Pharmacotherapy is not a widely distributed psych
journal it is a respected, peer reviewed journal that does have a wide distribution to practicing clinical pharmacists and others involved with
dinical pharmacotherapy decision making and formulary decisions. With that being said, tet me make a few comment regarding the papers
below:

Selection of atypical antispychotics for the management of schizophrenia- Denise Sprague, the authors are not from the US, the did
do a comprehensive reveiw of the current literature and only came up with head to head comparisons of olz vs ris, as we know there are now
other atypical head to head papers published but did not make this paper do to a timing issue. In addition to the head to head comparisons of
olz and ris the meta anlysis papers are reviewed. I think it is important to point out that there review of the literature is consistent with what we
know, "There are trends toward lower toward lower withdrawl rates, greater magnitude of improvement in PANSS scores, and greater
improvement in negative symptoms with OLZ compared to RIS." I think this statement will likely be stronger when other long-term head to
head comparisons with olanzapine and other atypicals are available. Also, obsevational data was not included in this literature review. Please
look at the conclusions in the actually paper, very much based on the current state of the published literature and does not cleariy make the
statement of selecting the APD based on side effects.
Cost comparisons of olanzapine and risperidone in treating schizophreniaa Gordon Liu- This review was funded by a grant from Lilly
(not sure from who) but is a comprehensive review of randomized and retrospective studies in the literature. Also reviews the literature for
each of these agents vs conventionsls which is very useful. I have made the HGFI core team aware of this paper and we briefly discussed at
our last meeting.

Thanks and let me know if you have any comments or questions.

~ ~
Sprague Selection of APDs Ann Pharm 2-0Liu cost comparIson review OLl vs RIS Ann Pharma 1-04.pdf

o
o
U1
CAl
N
I..D

Vicki Poole Hoffmann

0111212004 08'57 AM
To; Thomas A HardyIAMIlLY@LlI~, lIya A Lipkovich/AMILLY@LiI~, Patrick A ToalsoniAMIlLY@LiI~J, John
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C)

C)
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W
C)

Niewoehner/AMIlLY@Ully, Robert W Baker/AMIl.LY@Ully, David L Van BrunUAMIlLY@Ulty, Virginia

Stauffer/AMILLY@lilly, Michael W MagdyczlAMILLY@lilly, Baron J LowelAMIl.LY@lilly. George .
ApostoVAMIlLY@lilly, Leslie Schuh/AMILLY@Ully, Hassan JamaVAMILLY@Lilly, Kristine Healey/AMILLY@Lllly,

Janna Ahl/AMlLLY@lilly, Nina BarchhalAMlLLY@Lilly, Sebastian Sorsaburu/AMILLY@Lilly, David
BruhnlAMJ1..LY@UIIy, Michael R Sale/AMILLY@UlIy

cc:
Subject Ann Pharmacotherapy Table of Contents for 1 February 2004; Vol. 38. NO.2

Below is an abstract from The Annals ojPharmacotherapy February lssuc. it appears 10 say that all 3mipsychotics have equal efficacy, so drug selection should

be based on side effect profi Ie.

If anyone has !.he pdf, pleasc forward.

Thank you.

Vicki

TheAnnalsoJPharmacofheropy: Vol. 38, No.2, pp. 313·31~. DOllO.1345/aph.lC461
02004 Han'ey Whitney Books Company.

DRUG SELECTION PERSPECTIVES

Selection of Atypical Antipsychotics for the Management of Schizophrenia
Denise A Sprague, BSc(pharm)

Clinical Phamacist, Pharmaceutical Sciences Clinical Service Unit, Vancouver Hospital & Health Sciences Centre, Vancouver, British
Columbia, Canada

Peter 5 Loewen, PharlllD

Pharmacotherapeutic Specialist-Internal Medicine, Pharmac<utical Scionces Clinical Service Unit, Vancouver Hospital & Health

Page: 4 of 6
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Sciences Centre; Clinical Assistant Professor of Pharmacy. Faculty of Pharmaceutical Sciences. University of British Columbia,
Vancouver

Colette B Raymond, PharOlD

at time of writing, Pharmacotherapeutic Specialist-Psychiatry, Pharmaceutical Sciences Clinical Scrvice Unit. Vancouver Hospital &
Health Sciences Centre; Clinical Assistant Professor of Pharmacy. Faculty of Pharmaceutical Sciences. University ofBntlsh Columbia;
now, Winnipeg Regional Health Authority, Winnipeg, Manitoba, Canada

Reprints: Denise A Sprague BSc(Pharm), CSU-Pharmaceutical Sciences, UBC Hospital. 2211 Wesbrook MalJ. Vancouver. British
Columbia V6T 2B5. Canada. fax 604/822-9742. dsprague@vanhosp.bc.ca

OBJECTIV" To review Ihe evidence for selecting one atypical antipsychotic agent over another for management of schizophrenia.

DATA SOURCES: A literature search ofMEDLINE (1966-June 2003). EMBASE (I 998-June 2003), and the Cochrane Library was

conducted using the folJowing terms: schizophrenia. quetiapine, ziprasidone. olanzapine, aripiprazole. and risperidone. Bibliographies of

relevant articles were hand-searched for additional references.

STUDY SELECTION AND VAT A. EXTRACTION: Prospective. randomized, blinded trials and meta-analyses that directly or indirectly compared 2
atypical antipsychotic agents in the management of schizophrenia are included in this review. Studies comparing an atypical agent with

clozapine are not included.

UA'I'A SYN'I'n,",SIS: A small number of prospective. randomized, blinded trials that compare efficacy and tolerability of olanzapine and

risperidone have been published. These trials did not reveal clinically meaningful differences in efficacy but did confirm that their

adverse effect profiles are slightly different (more weight gain with olanzapine and more extrapyramidal reactions with risperidone).

Direct comparisons between other atypical antipsychotics are not available. Systematic reviews (indirect comparisons) of

placebo-controlJed or traditional antipsychotic-controlled trials suggest similar efficacy for quetiapine. olanzapine, and risperidone when

placebo is the comparator and inferior efficacy ofquetiapine compared to olanzapine and risperidone when haloperidol is the

comparator. The few available economic analyses are difficult to interpret in light of current practice.

CONCLUSIONS: Additional randomized. blinded clinical trials directly comparing efficacy. tolerability, and cost-effectiveness are needed to

Page: 5 of 6
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confinn the proposed differences among atypical antipsychotic agents before recommendations can be made with confidence.

CONFIDENTIALITY NOTICE: This e-mail message from Eli Lilly and Company (including all attachments) is for the sale use of the intended
recipient(s) and may contain confidential information. Any unauthorized review, use, disclosure, alteration or distribution is strictly prohibited. If

you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.

Vicki Poole Hoffmann. Pharm.D.
Associate Therapeutic Consultant
Eli Lilly and Company
Phone 317-433-0125
Fax 317-271>-7100

a
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\.'"

Ventura County
Behavioral Health Department

ADi'-oI~ VenImJ,Co\m!y HcallhCm: AgCDC)'

November 17, 1999

John Hayes, !lID
US Medical Director
Eli Lilly and Co.
Indianapolis, Indiana, 46285

Dear Dr. Hayes:

This is to inform you that we have contacted our local drug
representative for Zyprexa in our county as well as the regional
supervisor to let them know that we have had eight patients out of
possibly thirty five patients on Zyprexa show up with high blood sugars.
Two patients had to be bospitalized due 10 out of control diabetes and
the otber six, wbo were not diabetics prior to taking Zyprexa, ended up
with blood sugars higber tban 120 fasting.

We treat tbe monolingual Hispanic population wbo is already at risk for
diabetes and have come to realize that Zyprexa tends to throw many of
tbem into a hypergJucose estate. Most of tbe eight patients were taken
off the Zyprexa with normal return to tbeir blood sugars except for the
two whose blood sugars went up to 500+ and these were controlled after
discontinuing the Zyprexa.

I believe it is Lilly's responsibility to look into this delicate matter in lieu
of the many reports that are coming out showing the danger of Zyprexa
witb weight gain and hyperglycemia. I tbink that it would make sense
for Lilly to investigate and report on tbese findings rather than turn the
otber way and send literalure on bow all antipsycbotics i1icrease tbe
probability of byperglycemia. In this particular instance it is a very

Zyprexa MOL 1596: Confidential-SUbject to Protective Ord",
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Sincerely,

Ventura County
Behavioral Health Department

Right now, we hal'e stopped using Zyprexa in our region since our
Hispanic population is very higb and we cannot run the risk of having
these folks end up with high blood sugars. We have astaff of
approximately thirty psychiatrists in the counly and an are aware of
this situation. Our count yserves a population of nearly 5,000 mental
health patients.

)[ you need to reach me, please do so at your earliest convenience or our
Quality Assurance, doclor of pharmacology, Dr. Patti Yoshida (80S)
652·6187. We would be glad to help as much as we can. We have
certainly used Z)'Prexa in the past with other groups to our satisfaction.

Please, take this situation into consideration. I guess what we are asking
is a report from Lilly in regards to Zyprexa a.nd its potential for high
blood sugar, regardless what the general antipS)'chotic statistics are.
We certainly have never seen this witb Haldol, Navane, Risperdal, and
others to this extend.

distinct group that is watched closely with baseline blood sngars and the
buck should not be passed that easily.

VCBH

Albert Marrero, MD
Staff Psycbiatrist
(bilingual)

B C~--'D'--""'E=-
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Case No. 3AN-06-5630 CI

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

ELI LILLY AND COMPANY,
Defendant

Plaintiff,

v.
~t~

~~ ~~, ...
q,.. "?-? 't:' , '

~.:q.'?<.... </~",
.:)~~ ~ ~

'%('''~~'(;~
-~

DEFENDANT ELI LILLY AND COMPANY'S AMENDED PROPOSED'-
JURY INSTRUCTIONS AND SPECIAL VERDICT FORM <

[WORKING COpy)

Defendant Eli Lilly and Company ("Lilly") respectfully requests that the

Court charge the jury with the following proposed instructions and special verdict form.

DATED: March 21, 2008.
Respectfully submitted,

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618
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Brewster . mieson
ASBA No. 8411122 '
Andrea E. Girolamo-Welp,
ASBA No. 0211044
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TABLE OF PROPOSED CLOSING INSTRUCTIONS

No. Subject Source Corres- Disp-
ponding uted
Pattern

Instruction

14. General Remarks See attached. CPJl2.01 Yes'

15 Instructions By Court State's Instruction No. 18 CPJl2.02 No

16. Use of Pronouns See attached. CPJl2.03 Yes

17. Plaintiffs Claims See attached. CPJI7.01 Yes

18. Definition of State's Instruction No. 22. CPJI2.04 No

Preponderance of the
Evidence

19. Resort to Chance State's Instruction No. 27. CPJl2.07 No

20. Attorney's Fees and State's Instruction No. 28. CPJl2.06 No

Costs
21 Credibilitv of Witnesses See attached. CPJl2.08 Yes'

22. Status of Witnesses in See attached. CPJl2.09 Yes

Community
23 Parties Equal Before Law See attached. n/a Yes

24. Credibility of Expert See attached. CPJl2.10 Yes'
Witnesses

25. Questions Asked By See attached. CPJl2.12 Yes'
Court

26. Depositions Generallv State's Instruction 21. CPJ12.13 Yes
27. Videotape Deoositions State's Instruction 21. CPJ12.14 Yes
28. Exhibits See attached. CPJI2.17 Yes'
28a. Redactions See attached. n/a New
29. Stipulations; Binding See attached. CPJ12.19 Yes

Admissions
30. Questions; State's Instruction 20. CPJl2.22 No

Inadmissibility of
Evidence; Arguments
and Statements of
Counsel

31. Failure to Present See attached. CPJI 2.23
Evidence

Yes

32. Unsworn Oral Admission See attached. CPJ12.25
of Partv

Yes

33. Evaluation of Evidence State's Instruction 19. CPJ12.26 No

. I For disputed instructions marked with an asterisk the I d" "
Instructions given at the beginning oflrial should b" '. on y lspute IS, wh~ther certam boilerplate

2 Following Ihe mecl-and-confer process ~iwv:n ~~~~ as pan of cl~smg Instructions.
instructions, as served on by the Slate on Februa . 4 2~oi· t adop~ cenal~ of the State's proposed
and therefore does not submit separate copies or~ . .' In Pace of Its previously proposed instructions

ase instructions, as set forth in this table.

-2-
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No. Subject Source Corres- Disp-
ponding uted
Pattern

Instruction

34. FDA Approval Process See attached. nla Yes

35. FDA Regulation of See attached. nla Yes

Labels
36. Post-Approval See attached. nla Yes

Monitoring

40. Liability For Defect In A See attached. cpn 7.02 Yes

Product
41. Defectiveness Defined See attached. cpn 7.03 Yes

42. Scientific Unknowabilitv See attached. CPJI 7.03A Yes

43. Effect of Passage Of See attached. nla Yes

Time On Duty To Warn
44. Consideration of FDA See attached. nla Yes

Approval
45. Unfair Or Deceptive Act See attached. nla Yes

Defined
46. Trade or Commerce See attached. cpn 10.02 Yes

Defined
48. Identification Of Alleged See attached. nla Yes

UTPCPA Violations
49. Damages Determined See attached. nla Yes

Senaratelv
51. Introduction To Special State's Instruction No. 32 cpn 3.09 No

Verdict Form
52. Special Verdict Form See attached. nla Yes
53. General Behavior; State's Instruction No. 29 CPJ12.28 No

Election of Foreperson
54. Juror's Communications State's Instruction No. 30 CPJ12.29 No

With Court
55. Jurors' Notes State's Instruction No.3 I CPJI 2.30 No
56. Returning A Verdict State's Instruction No. 32, cpn 2.3 I No

with revisions as agreed by
parties.
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LILLY'S INSTRUCTION NO. 14.

GENERAL REMARKS3

Members of the jury, you have now heard and seen all of the evidence in
the case and you have heard argument about the meaning of the evidence. We have
reached the stage of the trial where I instruct you about the law to be applied.

It is important that each of you listen carefully to the instructions. Your
duty as jurors does not end with your fair and impartial consideration of the evidence.
Your duty also includes paying careful attention to the instructions so that the law will
properly and justly be applied to the parties in this case. You will have a copy of my
instructions with you when you go in to the jury room to deliberate and to reach your
verdict. But it is still absolutely necessary for you to pay careful attention to the
instructions now. Sometimes the spoken word is clearer than the written word, and you
should not miss the chance to hear the instructions. I will give them to you as clearly as I
can in order to assist you as much as possible.

The order in which the instructions are given has no relation to their
importance. The length of instructions also has no relation to importance. Some
concepts require more explanation than others, but this does not make longer instructions
more important than shorter ones. All of the instructions are important and all should be
carefully considered. You should understand each instruction and see how it relates to
the others given.

l Source: AK CPJI 2.01.

-4-
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LILLY'S INSTRUCTION NO. 16.

USE OF PRONOUNS'

In these instructions, I have tried to use correct pronouns when referring to
the parties and to use the plural fonn when it is appropriate. You should interpret the
instructions in a reasonable way. The choice of pronouns is not important. What is
important is that you follow the rules given in the instructions.

4 Source: AK CPJl2.03.

-5-
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LILLY'S INSTRUCTION NO. 17.

PLAINTIFF'S CLAIMS
s

In this case, the State's claims against the Defendant are based on two

separate theories. These theories are:

(I) that Zyprexa is a defective product; and

(2) that the Defendant violated the Alaska Unfair Trade Practices and

Consumer Protection Act.

I will instruct you separately on each of these theories and you must

decide each theory separately.

, Source: AK CPJI 7.01 (modified).

-6-

005340

A B c o E



w

L1LLY'S INSTRUCTION NO. 21.

CREDffilLiTY OF WlTNESSES
6

You have heard a number of witnesses testify in this case. You must

decide how much weight to give the testimony of each witness.

In deciding whether to believe a witness and how much weight to give a
witness's testimony, you may consider anything that reasonably helps. you to evaluate the
testimony. Among the things that you should consider are the followmg:

(I) the witness's appearance, attitude, and behavior on the stand and
the way the witness testified;

(2) the witness's age, intelligence, and experience;
(3) the witness's opportunity and ability to see or hear the things the

witness testified about;
(4) the accuracy of the witness's memory;
(5) any motive of the witness not to tell the truth;
(6) any interest that the witness has in the outcome of the case;
(7) any bias of the witness;
(8) the consistency of the witness's testimony and whether it was

supported or contradicted by other evidence.

You should bear in mind that inconsistencies and contradictions in a
witness' testimony, or between a witness's testimony and that of others, do not necessarily
mean that you should disbelieve the witness. It is not uncommon for people to forget or
to remember things incorrectly and this may explain some inconsistencies and
contradictions. It is also not uncommon for two honest people to witness the same event
and see or hear things differently. It may be helpful when you evaluate inconsistencies
and contradictions to consider whether they relate to important or unimportant facts.

If you believe that part of a witness's testimony is false, you may also
choose to distrust other parts of that witness's testimony, but you are not required to do
so. You may believe all, part, or none of the testimony of any witness. You need not
believe a witness even if the witness's testimony is uncontradicted. However, you should
act reasonably in deciding whether you believe a witness and how much weight to give to
the witness's testimony.

'Source: AK CPJI 2.08.
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LILLY'S INSTRUCTION NO. 21 (CONT'D).

You are not required to accept testimony as true simply because a number
of witnesses agree with each other. You may decide that even the unanimous testimony
of witnesses is erroneous. However, you should act reasonably in deciding whether to
reject uncontradicted testimony.

When witnesses are in conflict, you need not accept the testimony of a
majority of witnesses. You may find the testimony of one witness or ofa few witnesses
more persuasive than the testimony of a larger number.

-8-
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LILLY'S INSTRUCTION NO. 22.

STATUS OF WITNESSES IN COMMUNITy
7

You should not assume that the testimony of a witness who holds a
prominent position in the community is more likely to be correct than the testimony of
other witnesses. The testimony of all witnesses should be evaluated according to the

same standards.

7 Source: AK CPJI 2.09.
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LILLV'S INSTRUCTION NO. 23.

PARTIES EQUAL BEFORE LAW8

You should not allow your consideration of the evidence to be influenced
by the status of the parties in this case. Both the Plaintiff and the Defendant are equal
before the law.

The fact that the Plaintiff is the State of Alaska should not affect your
decision. You should evaluate the Plaintiff's arguments and evidence according to the
same standards that you would use to evaluate the arguments and evidence of any other
person.

Similarly, the fact that the Defendant is a corporation should not affect
your decision. You should evaluate the Defendant's arguments and evidence according
to the same standards that you would use to evaluate the arguments and evidence of any
other person 9

: Sour~e: materials cited.
C!r~!Jlean v. American Press Co., 297 U.S. 233, 244 (1936 . " '.

wlthm the meaning of the equal protection and d ) r(hOldlng that a corporatIon IS a 'person'
ue process 0 law clauses).

b-:----"-AB c o
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LILLY'S INSTRUCTION NO. 24.

CREDIBILITY OF EXPERT WITNESSES IO

Several expert witnesses testified in this case. Experts have special
training, education, skills or knowledge that may be helpful to you. In deciding whether
to believe an expert and how much weight to give expert testimony, you should consider
the same things that you would when any other witness testifies. In addition, you should
consider the following things:

(I) the special qualifications of the expert;
(2) the expert's knowledge of the subject matter involved in the case;
(3) the source of the information considered by the expert; and
(4) the reasons given for the expert's opinion.

As with other witnesses, you must decide whether to believe an expert and
how much weight to give to expert testimony. You may believe all, part, or none of the
testimony of an expert witness. You need not believe an expert even if the testimony is
uncontradicted. However, you should act reasonably in deciding whether or not you
believe an expert witness and how much weight to give expert testimony.

You are not required to accept expert testimony as true simply because a
number of expert witnesses agree with each other. You may decide that even the
unanimous testimony of expert witnesses is erroneous. But you should act reasonably in
deciding whether to reject uncontradicted testimony.

When expert witnesses are in conflict, you need not accept the testimony
of a majority of the witnesses. You may find the testimony of one witness or of a few
witnesses more persuasive than the testimony of a larger number.

10 Source: AK CPJI 2.10.
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LILLY'S INSTRUCTION NO. 25.

QUESTIONS ASKED BY COURT
II

During the trial I asked questions of witnesses called by the parties. You
should not assume that the answers to my questions were more or less correct or
important than the answers to questions asked by others. Do not assume that because I
asked questions I have any opinion about the case or the matters to which my questions
relate. It is your job to evaluate the evidence and to decide what witnesses to believe and

what weight to give the evidence.

11 Source: AK CPJl2.12.
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LILLY'S INSTRUCTION NO. 28.

EXHIBITS 12

During the trial, exhibits were admitted as evidence. In deciding how
much weight, if any, to give an exhibit, you should examine its contents and consider
how it relates to other evidence in the case. Keep in mind that exhibits are not
necessarily better evidence than testimony from witnesses. You will have the exhibits
with you in the jury room when you deliberate. The fact that an exhibit is available to
you for your examination does not mean that it is entitled to more weight than testimony
from witnesses.

12 Source: AK CPJi 2.17.

,. -A-=-B~~c::-:-- 13-
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LILL¥'S INSTRUCTION NO. 28A.

REDACTIONS

You will note that on some of the exhibits admitted as evidence, certain
portions have been blacked out or whited out - this is called redaction. This is done so
that irrelevant information is omitted. This is entirely proper because it is often the case
that documents that contain relevant data may also contain matters that are superfluous,
unnecessary and not relevant. Redactions of this type are routinely utilized by the parties
in litigation such as this and should not be construed as an attempt to conceal
information. You are instructed not to attach any significance to any redactions made
from any document introduced into evidence. You should not speculate or deliberate as
to what has been redacted from any document, and you should not view any redaction as
reflecting positively or negatively on any party.

B c D

-14-
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LILLY'S INSTRUCTION NO. 29.

STIPULATIONS; BINDING ADMISSIONS 1J

There is no dispute in this case that the following trade names of atypical
antipsychotic medications correspond to the following generic names:

Trade Name Generic Name
Abilifv® aripiprazole
Clozaril® clozapine
Geodon® zi prasidone

Risperdal® risperidone
Seroauel® auetiapine
Zvprexa® olanzapine

No evidence is required to prove these facts because both parties accept
them as true. You must also accept them as true in this case. However, it is up to you to
decide how much weight to give these facts in light of the other evidence.

IJ Source: AK CPJI2.19.

r -15- 005349
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LILLV'S INSTRUCTION NO. 31.

FAILURE TO PRESENT EVIDENCE
14

The evidence should be evaluated not only by its own intrinsic weight but
also according to the evidence which is in the power of one party to produce and of the
other party to contradict. If weaker and less satisfactory evidence is offered when it
appears that stronger and more satisfactory evidence was within the power of one party to
produce, the evidence offered should be viewed with caution.

"Source: AK CPJI2.23.

b
-16-
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LILLY'S INSTRUCTION NO. 32.

UNSWORN ORAL ADMISSIONS OF PARTy
lS

In evaluating such statements, you might find it helpful to consider the

context in which the statement was made, including:

You have heard evidence about unsworn oral statements made by a party
outside the courtroom. Unsworn oral statements by a party can be used as evidence
against that party. However, such statements should be viewed with caution.

(1) whether the statements were detailed ones;
(2) whether they were made at a time when the party knew the facts

spoken about;
(3) whether when the party made the statements, there was time to

make them complete;
(4) whether the party had legal assistance in making the statements;

and
(5) whether the physical or mental condition of the party or the

circumstances in which the statement was made impaired the
party's ability to make an accurate statement.

-17-

Ij Source: AK CPJI2.25.
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LlLLV'S INSTRUCTION NO. 34 (CONT'D).

The new drug cannot be sold to patients until the FDA has approved the
NDA for the drug and its labeling. The FDA must refuse approval unless substantial
evidence shows that the drug is safe and effective23 Substantial evidence means
evidence consisting of adequate and well-controlled investigations, including clinical
investigations, by experts qualified by scientific training and experience to evaluate the
effectiveness of the medicine involved24 In addition, a drug may not be approved unless
there are adequate tests by all methods reasonably available showing that the drug is safe
for use under the conditions prescribed.25 In deciding whether the drug is safe and
effective, the FDA takes into account the fact that a drug may have some risks, including
some unknown risks, and balances that fact against the beneficial uses to which the drug
may be pUt.26

~ 21 U.S.C. § 355(d).
,,2 J U.S.C. § 355(a).
26 21 U.S.C. § 355(d)(J).

21 U.S.C. §355(b)(I),21 C.F.R. Parts201,202,and3J4.

c D
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L1LLV'S INSTRUCTION NO. 35.

FDA REGULATION OF LABELS27

The FDA re~ulates and must approve the format and the content of
prescription drug labeling2

Under FDA regulations, the label of a prescription drug must contain
several sections intended to provide information to prescribing physicians. 29 The
"indications and usage" and "dosage and administration" sections of the label list the
FDA-approved uses of the drug and the recommended doses for each useJO The
"contraindications" section lists "situations in which the drug should not be used because
the risk of use clearly outweighs any possible benefit" of the drugJ1 The "warnings"
section lists serious potential side effects of the drug32 The "precautions" section
provides infonnation regarding special care to be used by prescribing physicians or
patients for the safe and effective use of the drug.33 And the "adverse reactions" section
lists the type and number of adverse events reported for patients in clinical trials (whether
or not caused by the drug)J4

Under FDA regulations, "to change labeling (except for editorial and other
minor revisions). the s~onsor must submit a supplemental application fully explaining the
basis for the change.,,3 For some label changes, advance FDA approval is reauired,
while retroactive FDA approval is permitted for other types of label changesJ However,
a change to a warning without prior FDA approval may only address newly discovered
risks, not information that was previously available to the FDA37 In all cases the final
decision "whether labeling revisions are necessary" is made by the FDA, rath~r than by
the drug manufacturer38

21 Source: Materials cited.
1i 21 C.F.R. Pan201.

:: 21 C.F.R. §201.56 & §201.80.
21 C.F.R. § 201.80(c) and U).

:;;1 c.r:R § 201.80(d).
• 1 C.I·.R. § 201.80(e).

:' 21 C.F.R. § 201.80(1); 65 Fed. Reg. 81082.81092 (Dec. 22 2000)
,: 21 C.F.R. §201.80(g) , .

ReqUIrements on Content and Format of Labelin for Hun P "
71 Fed. Reg. 3922 3934-36 3934 (Jan 24 7006)g I ~~nC rescription Drug and Biological Products
:: 71 Fed Reg. 39j4; see a/;o 21 C.F.R·. §§' 314.70 ~~~ t~2. .F.R. §§ 314.70 & 601.12. '

18 Brief for the United States as Amicuc Curiae in Wyeth v. Levine at 3
71 Fed. Reg. 3934-35; see also 21 U.S.C. §§ 331 352' 71 C F R' § pp. , 14 (U.S. S.C!., No. 06-1249).

, ,. '" §314.70,601.12(1).

-20-
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LILLY'S INSTRUCTION NO. 36.

POST-APPROVAL MONITORING
39

After a prescription drug is approved, FDA regulations require the
manufacturer to submit reports of new information about the safety and effectiveness of
the drug40 The FDA may withdraw approval of a drug if the FDA determines that the
new information indicates that the drug is not safe and effective for use under the
conditions discussed in the drug's labeling,'1 or it may require the manufacturer to make
changes to the drug's labeling based on the new information.'2

39 Source: Materials cited
::21 C.P.R. §§ 314.80, 31'4.81.
42 See 21 C.P.R. § 314.150(a)(2)(i).

See RequIrements on Content and Format of Labelin t . .
Products, 71 Ped. Reg. 3922, 39968 (Jan. 24 2006)' 2 g, CorpHRum§an PrescnplIon Drug and Biological, , ... § 201.80(e).

-21-
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LILLY'S INSTRUCTION NO. 40.

LIABILITY FOR DEFECT IN A PRODUCT"J

Plaintiff's first theory of liability is that plaintiff was damaged by a defect

in a product which the defendant made.

Under this theory, plaintiff must establish that it is more likely true than

not true:

(I) that the product was defective; and

(2) that the product was defective when it left the possession of

the defendant.

" Source: AK CPJI 7.02 (modified for Phase I to eliminate portions related to causation and d )amages.

-22-
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LILLY'S INSTRUCTION NO.4!.

DEFECTIVENESS DEFINED44

I will now explain what it means for a product to be "defective."

A prescription drug is defective if the use of the product in a manner that
is reasonably foreseeable by the defendant involves a substantial danger that would not
be readily recognized by the prescribing physician and the manufacturer fails to give
adequate warning of such danger. An adequate warning is one that is sufficient to put the
prescribing physician on notice of the nature and the extent of the scientifically knowable
risks or dangers inherent in the use of the drug.

In determining the adequacy of the warnings, you should keep in mind
that the warnings are directed to the prescribing physician, rather than to the patient, and
that there is no duty on the part of the manufacturer to warn the State or the patient
directly of risks inherent in the drug.

44 Source: AK CPJ17.03 (modified pursuant 10 Shanks v U . J
Phas~ I to eliminale portions related 10 causation and d . PjO In Co., 835 P.2d 1189 (Alaska J992), for
multiple years}. amages. and to reflect fact that State's claim spans

-23-
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LILLY'S INSTRUCTION NO. 43.

EFFECT OF PASSAGE OF TIME ON DUTY TO WARN45

The State claims that Zyprexa that was prescribed during the period
between September 30, 1996 through October 1,2007 was defective because the Zyprexa
labeling did not adequately warn of the risk of weight gain. In determining whether
Defendant adequately warned of the risk of weight gain, you should consider the Zyprexa
labeling as a whole. You will be given a verdict form that will require you to determine
whether Zyprexa was defective at any point or points during this period. If you find that
Zyprexa was defective at one point between September 30, J996 and October 1,2007,
you should not assume that Zyprexa was defective at all points during that period. [t is
the State's burden to prove that it is more likely true than not true that Zyprexa prescribed
during this period was defective at each point in time that Zyprexa was prescribed during
this period.

In determining the adequacy of the warnings given by Defendant at each
point during this period, you should follow the instructions I have already given you and
should take into account how the following factors may have changed over time with
respect to the risk of weight gain:

(a) the content of Zyprexa's labeling regarding the risk;

(b) the extent to which physicians who prescribed Zyprexa
were already on notice of the nature and the extent of the
risk; and

(c) the extent to which the existence of the risk was
scientifically knowable.

" Source: Shanks v. Upjohn Co., 835 P.2d 1189, 1200 Alaska 19 .
knowabJllty ofnsks determined as of "the lime th d( , 9~) (adequacy of warnmg and scientific

e pro UCI was dIstributed").
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LILLY'S INSTRUCTION NO. 44.

CONSIDERATION OF FDA APPROVAL46

The FDA regulates the content of labeling for a prescription drug because
labeling is the FDA's principal tool for educating healthcare professionals about the risks
and benefits of the approved product to help ensure safe and effective use.

In determining the adequacy of the warnings in the Zyprexa label, you
may take into account the fact that the FDA approved the Zyprexa labeling and also
conducted a class review of atypical antipsychotic medications from May 5, 2000

through September 11, 2003.

46 ~illy maintains that the State's failure to warn claims are wh II
briefing previously submitted to the Coun and sho Id bOY ~reempted•. for the reasons stated in its
acknowledges the Court's ruling on that is'sue an U n~l e ~u?mlned. to t.he JUry. However, Lilly
that the State's failure-la-warn claims are wh~1I d submits~hlS instruction In the alternative to a finding
Administration, Requirement on Content and p,Y preempt 8,5. a matter of law. See, e.g., Food and Drug
Biological Products 7\ F R 39'2 3933 36 (J on;:, o~O abe mg/or Human Prescription Drug and
establish both a tno~r' and ~ 'ceili~g' wi~h res:~~t t • ~ 6~ (s.t81ing that the "fDA interprets the [fOCAl to
I~beling" and that "FDA approval oflabelin re~me~CflPtlO~S~fpotential risks ofa product on the
clrcu?,stan~~s); ~ola~;cco v. Apotex, Inc., 4i2 ·F.PSu .i.~ ~~~nl~t1~g or contrary State law" except in some
FDA s position IS entllied to significant deference":~ th I "b 5_~ 32 (E.D. Pa. 2006) (finding thaI "the
deem any state failure-to-warn claim impliedly preemPted~'). ase on deference alone, this Court would
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LILLV'S INSTRUCTION NO. 45.

UNFAIR OR DECEPTIVE ACT DEFINED
47

Plaintiff's second theory of liability is that Defendant committed unfair
and deceptive acts in violation of the Alaska Unfair Trade Practices and Consumer
Protection Act, which is often referred to as the UTPCPA. Under Alaska law, the
following acts constitute unfair or deceptive acts when they are committed in the conduct
of trade or commerce in Alaska:

(1) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not have or that a
person has a sponsorship, approval, status, affiliation, or connection that the person does
not have;48

(2) Representing that goods or services are of a particular standard,
quality, or grade, or that goods are of a particular style or model, if they are of another;49

(3) Engaging in any other conduct creating a likelihood of confusion
or of misunderstanding and which misleads, deceives or damages a buyer or a competitor
in connection with the sale or advertisement of goods or services;so and

(4) Using or employing deception, fraud, false pretense, false promise,
misrepresentation, or knowingly concealing, suppressing, or omitting a material fact with
intent that others rely upon the concealment, suppression, or omission in connection with
the sale or advertisement of goods or services whether or not a person has in fact been
misled, deceived or damaged51

41 Source: Jury Instruction No 11 State
(Super. CI., 3d Jud. Disl., 1/10199S a a~~~,,:k;t v. Anchorage-Nissan. /nc., CA No. 3AN-93-7761 etV
1221 (Alaska 1997) (modified to reJ~c;~iffere~ce::~ ~~g/~ka.v·l Ancho)rage-Nissan, Inc., 941 P.2d 1229,
.. A.S. §4S.S0.471(b)(4) e VIO allons.

: A.S. §4S.S0.471(b)(6):
"A.S. §4S.s0.471(b)(II).

A.S. §4S.S0.471(b)(12).
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LILLY'S INSTRUCTION NO. 46.

"TRADE OR COMMERCE" DEFINED
s2

Trade or commerce means advertising, offering for sale, selling, renting,
leasing, or distributing any services, property, or any other thing of value.

"Source: AK CPJI 10.02.

-27-
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LILLY'S INSTRUCTION NO. 48.

IDENTIFICATION OF ALLEGED UTPCPA VIOLATION.
53

The State claims that Defendant violated the UTPCPA by failing to
include an adequate disclosure of the risk of weight gain in the Zyprexa labeling between
September 30, 1996 and October 1,2007.

To decide whether Defendant violated the UTPCPA, you must decide two
things. First, you must decide if it is more likely true than not true that the facts claimed
by the State actually happened. Second, you must decide whether those facts constitute
an unfair or deceptive act under the instructions I have given you. If you find both things
- that the facts alleged by the State are more likely true than not true and that those facts
constitute an unfair or deceptive act - then you must find that Defendant committed that
violation. Conversely, if either the facts alleged by the State have not been proved, or if
the facts do not constitute an unfair or deceptive act as defined under the instructions I
have given you, then you must find that Defendant did not commit that violation

You will be given a verdict form that will require you to determine
whether the Zyprexa labeling included an adequate disclosure of the risk of weight gain
at any point or points between September 30, 1996 and October 1,2007. If you find that
the Zyprexa labeling did not include an adequate disclosure at one point during that
period, you should not assume that the labeling lacked an adequate disclosure at other
points during that period. It is the State's burden to prove that it is more likely true than
not true that the Zyprexa labeling lacked an adequate disclosure of the risk of weight gain
at each POInt In time that Zyprexa was prescribed during this period.

j) Source: Jury Instructions Nos. 21-29, State 0 Alaska v .
CIV (Super. Ct., 3d Jud Disl I/P1l995) a ,>f d S . Anchorage-Nlssan. Inc., CA No. 3AN-93-776I
1229, 1221 (Alaska 199'7) (m'~difl;d for thi/:;,~)e, tate ofAlaska v. Anchorage-Nissan. Inc., 941 P.2d
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LILLY'S rNSTRUCTlON NO. 49.

DAMAGES DETERMrNED SEPARATELY

If you find that the Plaintiff has proved any of its claims to be more likely
true than not true, the Court will determine in a separate proceeding whether the Plaintiff
is entitled to any money from the Defendant. You should not speculate about whether the
Plaintiff is entitled to any money from the Defendant. Your duty is to answer the
questions that are presented to you in the Special Verdict form, based on the evidence
that has been presented and the instructions that I have given you.

-29-
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LlLLv's INSTRUCfION NO. 52.

SPECIAL VERDICT FORM

fN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

Stale of Alaska,

v.

Eli Lilly and Company,

Case No. 3AN-06-5630 CIV

Plaintiff,

Defendant.

SPECIAL VERDICT

We, the jury in the above-entitled case, find the following special verdict

submitted to us in the above-captioned case:

Answer "yes" or "no" to Question No.1. Iflhe Slale failed 10 prove Ihal
Zyprexa was defective because the Zyprexa labeling did nOI adequalely disclose Ihe risk
ofweight gain between Seplember 30, 1996 and Oclober 1,2007, you should check
"No." Conversely, ifthe State proved that Zyprexa was defective because the Zyprexa
labeling did not adequately disclose the risk ofweight gain at any point or points
between September 30, 1996 and October I, 2007, you should check" Yes, " and slale Ihe
date or dates on which Zyprexa was defective.

(I) At any time between September 30,1996 and October 1,2007, was
Zyprexa defective when it left the possession of Defendant? If so, when?

No

__Yes. Dale(s): _

-30-
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Answer "yes" or "no" to Question No.2. Ifthe Statefailed to prove that
Defendant committed an /lnfair or deceptive act or practice, you should check "No. "
Conversely, ifthe State proved that Defendant commilled an unfair or deceptive act or
practice, YO/l should check "Yes, .. and state the date or dates on which Defendant
committed an unfair or deceptive act or practice.

(2) At any time between September 30, 1996 and October 1,2007, did
Defendant commit an unfair or deceptive act or practice by failing to
include an adequate disclosure of the risk of weight gain in the Zyprexa
labeling? If so, when?

No

__Yes. Date(s): _

DATED at Anchorage, Alaska, this _ day of -', 2008.

Foreperson of the Jury
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-
IN TIIE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LILLY AND COMPANY,

Defendant.

)
)
)
)
) Case No. 3AN-06-05630 CI

)
)
)
)
)

PLAINTIFF'S OBJECTIONS AND COUNTER-DESIGNATIONS TO
DEFENDANT'S DEPOSITION DESIGNATIONS

AS OF MARCH 22, 2008

QUD6-~ ~clj.,(N6-

}(8--tl ov ~t~P--PATRIZIA CAVAZZONI
JUNE 27, 2006

In response to Defendant's designations, Plaintiff hereby objects to the following

designations:

PagefLioe Range Objection

207:23-208:3 Improper opinion
testimony by fact witness

208:10-208:21 Improper opinion
testimony by fact witness

208:24 209:5 Improper opinion
testimony by fact witness

209:10-209:21 Improper opinion
testimony by fact witness

216:20 217:05 Improper opinion
testimony by fact witness

217:11 217:23 Improper opinion
testimony by fact witness

217:24-218:24 Improper opinion
testimony by fact witness

221:15-221:17 Improper opinion
testimony by fact witness

005366



222:24-223: 10 Improper opinion
testimony by fact witness

300:3-300:15 Improper opinion
testimony by fact witness;
lack offoundation

o

Plaintiff hereby offers the following counter-designations:

Start Stop

202:23 203:1 ./

203:6 203:15 V
227:20 228:6 V
253:3 253:17 V
255:16 256:20 V
259:23 260:7 /

260:16 261:9 /'

291:14 291:24 /

358:24 361:11

".I
DATED this ;2-2- day of March, 2008.

FELDMAN, ORLANKSY & SANDERS
Counsel for Plaintiff

BY_--P~"-;:;-~;-;:;-----;-----1r--r _
"EriCT:SaI1derS

AKBarNo.7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
Counsel for Plaintiff

RICHARDSON, PATRICK
WESTBROOK & BRICKMAN, LLC

H. BlauHahn
David L. Suggs
Christiaan A. Marcum
Counsel for Plaintiff
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FIBICH, HAMPTON & LEEBRON, LLP
Kenneth T. Fibich
Counsellor Plaintiff

CRUSE, SCOTT, HENDERSON &
ALLEN,LLP

T. Scott Allen
Counsellor Plaintiff

Certificate of Service

I hereby certify that a true and correct copy of PLAINTIFF'S OBJECTIONS AND
COUNTER-DESIGNATIONS TO DEFENDANT'S DEPOSITION
DESIGNATIONS FOR PATRIZIA CAVAZZONI AS OF MARCH 22, 2008 was
served via hand-delivery on:

George Lehner, Esq.
Pepper Hamilton LLP
Hotel Captain Cook, 19th Floor
Anchorage, Alaska 99501

BY __~~L..-"=- _

<'7 -2-1-- -orDate • _
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Case Clip(s) Detailed Report
Sunday, March 23, 2008, 4:09:29 AM

Gilbertson. Joel (Vol. 01) - 12/06/21

Lilly Initial - Continuous
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you represented

1. PAGE 5,17 TO 5,22 (RUNNING 00,00

11 JOEL GILBERTSON,
18 having been sworn, testified as follows:
19 EXAMINATION
20 Q (BY MR. ROTHSCHILD) Good morning,
21 Mr. Gilbertson.
22 A Good morning.

2. PAGE 10:16 TO 11 ,21 (RUNNING 00:01 '15.133)

16 Q Describe for me your work history after
17 you r-eceived your master's degree in 2001.
18 A I worked in the -- well, I was employed
19 before I finished my master's degree but after my
20 law degree, in that time period, and t.hat job
21 continued past my master's degree. I was
22 employed by the United States Senate and was the
23 staff director and legislative direct.or for
24 United States Senator Frank Murkowski. That
25 continued -- that was from 1999 until 2002.

00011: 01 December of 2002 I was appointed as
02 Commissioner of the Alaska Department of Heal th
03 and Social Services, confirmed by the legislature
04 in February of 2003. I remained in that job
05 until the end of September of 2005. Literally
06 the last day of September. Took from Friday,
07 ended in that job Monday, started at Providence
08 Health and Services.
09 So that would have been the first
10 couple days of October of 2005. And I'm in that
11 current employment now where I serve as regional
12 director for t.he Alaska region.
13 Q And can you just tell me again when you
14 began as Commissioner? What mont.h?
15 A December of 2002, December 9th, 2002,
16 continuing through the end of September, 2005.
17 Q And that. was a position that you were
18 appointed by the governor?
19 A Yes_

20 Q And who was the governor at that time?
21 A Frank Murkowski.

3. PAGE 12,03 TO 12"3 (RUNNING 00,00,18.611)

03 Q (BY HR. ROTHSCHILD) Are
04 by counsel t.oday?
05 A I am.

06 Q And who are you represented by?
~~ A Mr. Sni f fen and Mr. Biggs.'

09 cou~sel f~~a~hiSA~~p~~~t1~~?they become your

10 . A I believe from my -- I'm essentially
11 be1.n<;1 d7Posed from my role as when I was
12 Comm1.ss1.oner, so it.'s in that function as th
13 St.ate is defending my deposition. ' e
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o P1428

4. PAGE 13,16 TO 13,20 (RUNNING 00,00:12.000)

16 Q Prior to speaking to Mr. Sniffen a week
17 ago, were you aware that the State of Alaska had
18 sued Eli Lilly regarding its prescription drug
19 Zyprexa?
20 A No.

5. PAGE 15:08 TO 15:21 (RUNNING 00:00:36.667)

08 Q This is a pretty broad question, but
09 tell me, what were your duties and
10 responsibilities as the Commissioner for Health
11 and Social Services for Alaska?
12 A Okay. Well, as Commissioner, you are
13 essentially the chief executive officer of
14 operations. The Department of Health and Social
15 Services is the largest State agency; has a work
16 force a little over 4,000 employees. The time I
17 left, I managed a budget of about 52 billion,
18 which is a combination of state, federal and
19 other funds. Manages a collection of programs.
20 It's sort of an umbrella agency that has
21 divisions within it.

6. PAGE 18:21 TO 19:07 (RUNNING 00:00:34.000)

21 Q What were your responsibilities and the
22 agency's responsibilities regarding the Alaska
23 Psychiatric Institute?
24 A It operated it. It was a -- all
25 employees, save for vendors, are State employees.

00019:01 It manages it, runs it. The administrator of it
02 reports to the director of behavioral health
03 which was -- which reported to me. It is a State
04 facility.
05 Q was the agency responsible for
OG sUbmitt.ing the bUdget. for API?
07 A Uh-huh. Yes.

7. PAGE 19:17TO 20:01 (RUNNING 00:00:21.533)

i~ API~ What were the major items of expense for

19 A The major items of expense for API are
20 similar t.o virtually any other health care

~~ ;~~i~~~~iies.which is labor, depreciation expense

23 Q And do supplies include medications?
24 A I'm certain they do, but the way the

oo02o:~i ~~~~~ ~~~getst~~t.~hat line item level, I would

8. PAGE 20:20 TO 21 :05 (RUNNING 00:00:29.000)

20 Q Did any component of
21 responsibility for monitoring
22 safety of medications that
23 Alaska Medicaid recipients?

~~ h A Not in th~ sense of doing -- no, not in
00021.01 ~ e se~se of dOing -- vetting clinical literature

. 02 P~~d~~t:~y, n~~. It does not regulate drug

03 Q And why -- why not.?

~; Adm~nistr~~~~n~ function of the Food and Drug

CONFIDENTIAL
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9. PAGE 61:24 TO 62:07 (RUNNING 00:00:27.151)

you aware of any, --. sittin~ here
you believe that £11 L~lly oml.tted.
tell the State anything that they

24 Q Are you aware of Eli Lilly making any
25 misrepresentations about Zyprexa to the State of

00062: 01 Alaska?
02 A r have no knowledge of that. I don' t
03 recall.
04 Q Are
05 today, do
06 failed to
07 should have?

10. PAGE 62:10 TO 62:24 (RUNNING 00:00:53.400)

10 A I have no knowledge.
11 0 (BY MR. ROTHSCHILD) Did anybody
12 employed by the State of Alaska eve: communicate.
13 to you that Eli Lilly had made ffil.SrepresentatJ.ons
14 to them about Zyprexa?
15 A I don't recall.
16 Q In your tenure as Commissioner, did
17 anybody employed by the Department ever
18 communicate to you that the Department had been
19 misled about any drug?
20 A I have no recollection of that.
21 Q And did anybody ever communicate to you
22 that they felt. that prescribers in t.he St.ate of
23 Alaska had been misled about any drug?
24 A I don't. recall that.

the

if the

Why would you
that you would

role as

11. PAGE 64:10 TO 65:20 (RUNNING 00:01:33.000)

10 0 If it turned out to be the case during
11 youe tenure as Commissioner that the State __
12 anybody employed by the State had come to
13 conclusion that a pharmaceutical company was
14 miseepresent.ing the characterist.ics of a
15 prescription drug reimbursed by Medicaid,
16 State actually became aware of that, is that
17 something you would expect you as Corrunissioner
18 would be made aware of?
19 A I would hope I would be made aware of
20 it. I don't. know if I could expect it. I mean,
21 at the end of the day, bUried in that question
22 is: Would I be aware of it? And I can't tell
23 you that everyone would have made sure that. I was
24 aware of it. t would hope I would have been
25 aware of it.

00065: 01 Q Why is that?

02 A Because I don't know what the process
03 would have been for the State to make that
04 evaluation. I can tell you that I would hope t
as would have been made aware of it, but I don't
06 know.

07 Q Right. And I'm asking:
08 hope to be? Would it be the case
09 figure that was important to your
10 Commissioner?

11 A Well, t think for an agency head who
12 overse~s a health agency for the State, there's
13 very l~ttle bit of -- very little information

i~ ~~9~~d~:~re o~~alth care in Alaska I wouldn't want

16. 0 . And potentially, depending on what the
17 ISSue IS, you might want to take action about it?
18 A I certainly would want to have
19 deliberations arOund the merits or the
20 authorities for that.

CONFIDENTIAl
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12. PAGE 68:13 TO 68:16 (RUNNING 00:00:14.000)

13 Q I take it it's the case that you have
14 recollection of misrepresentations about Zyprexa
15 being brought to your attention at any time?
16 A I don't recall that.

13. PAGE 72:18 TO 73:02 (RUNNING 00:00:18.633)

18
19
20
21
22
23
24
25

00073:01
02

Q (BY MR. ROTHSCHILD) Mr. Gilbertson, you
testified that if employees of the State had
become aware that Lilly was misrepresenting
Zyprexa, that is something you would hope you
would become aware of in your role as
Commissioner, correct?

A I would think so, yes.
Q But you have no recollection of that

occurring?
A I don't recall it, no.

14. PAGE 73:21 TO 74:14 (RUNNING 00:00:45.600)

21 Q The State has also -- has alleged that
22 Lilly misrepresented the safety and efficacy of
23 Zyprexa, including a risk associated with
24 diabetes. To the extent tha t was known in the
25 State during the time you were Commissioner, is

00074: 01 that something you would have hoped you would
02 have been aware of?
03 A r would want to know, but I would not
04 have been involved in any -- what the agency
05 would have done. I mean, that's up to the
06 clinicians and the program managers. So it would
07 be only for information purposes, but I would
08 want to know.
09 Q Okay. You would want to know?
10 A I'd want t.o know anything. I like
11 knowledge, 50 I'd want t.o know.
12 Q And, again, you were not made aware of
13 any fact.s of that. nat.ure during your tenure?
14 A Not t.hat. I recall.

TOTAL: 1 CUP FROM 1 DEPOSITION (RUNNING 00:08:09.595)
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Jackson, Karleen (Vol. OIl - 12112/2007 1 CLIP (RUNNING 00:05:10.133)

Lilly Initial - Continuous

KJ-INITIAL 9 SEGMENTS (RUNNING 00:05:10.133) 111111111111111111111
1. PAGE 5:14 TO 5:16 (RUNNING 00:00:03.000)

14 Q. (BY MR. ROGOFF)
15 Ms. Jackson.
16 A. Good a fterooon.

2. PAGE 5:17 TO 5:22 (RUNNING 00:00:13.000)

Good afternoon,

17 Q. Could vou state your present employment?
18 A. Certai~ly. I'm the commissioner with
19 the Department of Health and Social Services for
20 the State of Alaska.
21 Q. How long have you been the commissioner?
22 A. Since October of 2005.

3. PAGE 6:13 TO 7014 (RUNNING 00:01 :02.000)

13 Q. When did you first find out that the
14 State of Alaska had filed a lawsuit against Eli
15 Lilly & Company? .
16 A. Actually, when I had a conversat1.0n with
17 Mr. Soi fEen.
18 Q. How long ago?
19 A. I spoke with him today.
20 Q. Is that the first time that you've
21 learned of this lawsuit?
22 A. No. We had an earlier conversation, oh,
23 a month or so ago.
24 Q. was that the first time you I ve learned
25 of this lawsuit?

00001.01 A. I -- yes, that is the first time I've
02 learned of the lawsuit.
03 Q. What are your duties as the commfssioner
04 of the Department of Health and Social Services
05 for the State of Alaska?
06 A. Basically, to serve as a member of the
01 governor's cabinet. To -- to, to the best of my
08 ability, fulfill the mission of the department;
09 promote and protect the health and well-being of
10 Alaskans; to uphold the Constitution of the
11 United States and of the State of Alaska.
12 Q. How large is the bUdget for your
13 department?

14 A. Approximately $2 billion a year.

4. PAGE 8,05 TO 8,11 (RUNNING 00'00:17.400)

05 How is public health related to
06 behaVioral health?

07 A. Public health deals With the physical
08 health of the general population of the state of
09 Alaska. BehaVioral health specifically looks at
10 issues of mental health, substance abuse, and
11 those kind of more behaVioral issues.

5. PAGE 8:22 TO 9:03 (RUNNING 00:00:19.900)

22 Q. What is the biggest component of your
23 Department's bUdget?

24 A. The largest amount of money is involved
CONFIDENTIAL 25 in the Medicaid component, Which inclUdes federal

page 1
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00009:01 funds as well as general funds.
02 Q. How big is the Medicaid component?
03 A. Approximately 51 billion a year.

6. PAGE 9:24 TO 10:07 (RUNNING 00:00:34.000)

24 Q. Included in the $1 billion for
25 Medicaid -- well, does that 51 billion for

00010:01 Medicaid include prescription drugs?
02 A. The $1 billion would include Medicaid
03 prescription drugs, correct.
04 Q. Does it include the payment for
05 pharmaceuticals that -- for people who are dually
06 eligible for Medicare and Medicaid?
01 A. Yes, I believe it does.

7. PAGE 23:16 TO 23:19 (RUNNING 00:00:10.000)

16 Q. What did you do. if anything, to prepare
17 for today's deposition?
18 A. I had a conversation thi.s morning with
19 Mr. Sniffen and Me-. Steele .

•. PAGE 23:24 TO 25:03 (RUNNING 00:01 :04.300)

24 Q. Is the sum total of what you know about
25 this lawsuit whatever you've learned from

00024: 01 Mr. Sniffen and Mr. Steele?
02 A. That would be correct.
03 Q. Have you spoken to anyone else in the
04 Department of Health and Social Services about
05 the lawsuit?
06 A. No.

07 Q. Have you spoken to any physicians in the
08 state of Alaska about the lawsuit?
09 A. No.

10 Q. Have you spoken to anyone with any
11 advocacy groups about the lawsui t?
12 A. No.

13 Q. And by "advocacy groups," I mean a group
14 like NAMI?
15 A. No.

16 Q. Have you spoken with any legislators
17 about the 1awsui t?
18 A. No.

~~ the ~~wSUi~~ve you spoken with the governor about

21 A. No.

22 Q. Other than Mr. Sniffen, have you spoken
23 with anyone in the Attorney General's Office?
24 A. No.

25 . Q. Have you gotten any information about
00025:01 thlS l~wsuit from any other SOurces besides

02 Me. Snlffen and Mr. Steele?
03 A. No.

9. PAGE 30:03 TO 31:13 (RUNNING 00:01:26.533)

03 Q. Have you ever talked with any
g~ psYC~~atri:~~ about Zyprexa?

06 Q. Have you talked with any other
07 physicians about Zyprexa?
08 A. No.

~~ abOu~'zypr~:~~ you talked with any State officials
11 A. No.

12 Q. Are you aware of
13 doctors or State officials ~:~p~;~~~~:n~~oe~

CONFIDENTIAL
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14 misrepresentations by Eli Lilly & Company about
15 Zyprexa?
16 A. No.
17 Q. When you were deputy commissioner or now
18 as commissioner of the Department of Health and
19 Social Services for the State of Alaska, did
20 anyone ever suggest to you that the State bring a
21 lawsuit against Eli Lilly & Company?
22 A. Not -- no, not that I'm aware of.
23 Q. Did anyone ever discuss wi th you the
24 bcinging -- the possibility of bringing a lawsuit
25 against Eli Lilly & Company?

00031:01 A. Not that I can remember, no.
02 Q. Did you ever recommend a lawsuit be
03 brought against Eli Lilly & Company?
04 A. No.
DS Q. Do you know of any doctors who've ever
06 complained in the state of Alaska about being
07 misled by any representative of Eli
08 Lilly & Company?
09 A. Not that I'm aware of.
10 Q. And do you know of any State officials
11 who have complained about being mi.srepresented by
12 any member of Eli Lilly & Company?
13 A. Not that I recall, no.

TOTAL: 1 CLIP FROM 1 DEPOSITION (RUNNING 00:05:10.133)
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Campana. David (Vol. 01) - 09/18/2007 1 CLIP (RUNNING 00:03:05.399)

Lilly Initial - Continuous

DC~NITIAL1 7 SEGMENTS (RUNNING 00:03:05.399) 1111111111111111111111111

on oath,
follows:

08
09
10
11
12 BY MR. ROTHSCHILD:
13 Q. Good morning, Mr. Campana.
14 A. Good morning.

1. PAGE 5:08 TO 5:14 (RUNNING 00:00:11.999)

DAVID CAMPANA,
deponent herein, being sworn

....as examined and testified as
EXAMINATION

2. PAGE 7:15 TO 8:04 (RUNNING 00:00:41.600)

15 Q. Who a re you employed by?
16 A. The State of Alaska, Department of Health and
17 Social Services, Division of Health Care Services.
18 Q. Ho.... long have you been employed in that division?
19 A. 17-plus years.
20 Q. What position do you hold right now?
21 A. Medicaid pharmacy program manager.
22 Q. How long have you held that position?
23 A. For 17 years.
2<1 Q. What did you do before then?
25 A. I worked as the pharmacist for the Pay and Save

00008 01 chain. I was at the level of head pharmacist for the
02 one store, the Boniface Pay and Save.
03 Q. How long did you do that?
0<1 A. 14 years.

3. PAGE 8:10 TO 8:14 (RUNNING 00:00:11.100)

10 Q. Where did you go to school?
11 A. University of Montana.
12 Q. \~hat degree did you -- did you graduate?
13 A. I graduated with a bachelor of science in
14 pharmacy.

4. PAGE 8:18 TO 8:23 (RUNNING 00:00:20.000)

18 Q. Can you describe what you do as the Medicaid
19 pharmacy dl rect.or?
20 A. I manage the program. I'm the answer man. I
21 promot.e several different programs or work wi th several
22 di fferent programs as a Medicaid pharmacy program
23 manager.

5. PAGE 12:03 TO 12:10 (RUNNING 00:00:26.100)

03 Q. You said you managed t.he program. What does that
04 entail?

05 A. Oversight of the program, trying to determine
06 what the spend for the next. year is going to be as far
07 as budgeting, looking at any avenues for cost
08 containment. or slowing cost increases, making Sure t.hat
09 we meet. the federal gUidelines and the new guideline
10 coming up.

6. PAGE 33:16 TO 33:20 (RUNNING 00:00:28.300)

16 Q. Have you reviewed the complaint that was filed

CONFIDENTIAL
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17 against. Eli Lilly in this mat.ter?
18 A. I don't. believe I have seen the whole
19 O. Have you seen parts of the complaint?
20 A. Actually, I can't. say I have seen the complaint.

7. PAGE 34:04 TO 34:15 (RUNNING 00:00:46.300)

04 Did you participate in the decision by the State
05 of Alaska to sue Eli Lilly?
06 A. No.
07 O. Do you know who did?
08 A. No, I don't.

09 Q. When did you become aware that the state had sued
10 Eli Lilly? Just to sort of put a time frame, the
11 lawsuit. was actually filed in March 2006.
12 A. It was in 2006 when I became aware of it.
13 O. The first half of the year, second half of the14 year?

15 A. Well, let's see. Probably first quarter.

TOTAL: 1 CUP FROM 1 DEPOSITION (RUNNING 00:03:05.389)
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How did you develop your understanding that

Campana, David (Vol. 01) - 09/19/2007

Lilly Initial - Continuous

DC~NITIAL2 22 SEGMENTS (RUNNING 00:26:09.S001

1. PAGE 198:19 TO 199:06 (RUNNING 00:00:54.300)

19 Q. Tell me about your practices as the pharmacy
20 director for Alaska's Medicaid program. What regular
21 efforts do you make to follow the literature regarding
22 safety issues for: the medications that Alaska
23 reimburses?
24 A. I read package inserts. I read journal art.icles.
25 I read the news press, get articles on list serves. I

00199 01 hear things at conferences, so a number of different
02 ways.
03 Q. And do you consider that an important part of
04 your responsibilities to monitor safety issues relating
05 to the medications that Alaska reimburses?
06 A. Yes.

2. PAGE 199:18 TO 199:23 (RUNNING 00:00:33.000)

18 Q. What journals do you read?
19 A. American Pharmacists Journal, then reprints from
20 different medical journals.
21 Q. Have you been reading American Pharmacists
22 Journal during the entire 1996 to 2006 time period?
23 A. Yeah. I read parts of it on an ongoing basis.

3. PAGE 200:04 TO 200:19 (RUNNING 00:00:59.000)

04 Q. And every time it comes out, you look at it and
OS see what articles interest you?
06 A. Correct.
01 Q. Is one of the things you do is look for articles
08 about safety issues?
09 A. Yes.
10 Q. And then you say you get ceprints from medical
11 journals. How does that happen?
i~ A. Those come from different sources. Sometimes the
14 ~~~~~~~:~~ affairs representatives from pharmaceutical

IS Q. Any other Source where you get these reprints?
16 A. Just -- I'm not sure. I just happen on them.
11 come across them.
18 Q. How do you happen to come across them?
19 A. Let's see. Just -- I just cun across them.

4. PAGE 201:17 TO 201:19 (RUNNING 00:00:09.300)

11 Q. Any others?

i~ too. A. Then eMS issues guidance every once in a while

5. PAGE 239,17 TO 239:19 (RUNNING 00:00:06.400)

17 Q. What you told me was you became aware of the
i~ laws~~t ~~~~~~~.after it was filed, correct?

6. PAGE 243:21 TO 244:06 (RUNNING 00:00:49.000)

21 Q.
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22 Zyprexa caused diabetes?
23 A. I don I t remember where I got the knowledge
24 originally. I know we did do a drug utilization review
25 study on the atypicals and diabetes, diabetes drugs, and

00244 :01 that was back in 2004. And then we did an intervention
02 on that also.
03 Q. At the time you did the drug utilization review,
04 did you have the understanding that Zyprexa caused
05 diabetes?
06 A. Yes.

7. PAGE 2":22 TO 245:17 (RUNNING 00:01:10.000)

22 Q. You said you did an intervention on that. What
23 was the int.ervention?
24 A. Well, we had pulled the drug utilization review
25 profiles, and I mentioned that yesterday, I believe, how

00245:01 the profiles come out and give you the pharmacy claims
02 and the medical claims.
03 And the drug utilization review committee had
04 reviewed those and then we produced a letter t.hat we
05 were going to send to providers, to the prescribing
06 providers about monitoring for the side effects of
01 Zyprexa that could be associated with diabetes, the
08 metabolic side effects.
09 Q. Did you actually create that let.t.er?
10 A. Yes.
11 Q. Was it sent?
12 A. It was sent.
13 Q. When was that sent?
14 A. In the fall of 2004.
15 Q. Did that letter address only Zyprexa, or other
16 medications?
11 A. That I don't remember.

8. PAGE 246:14 TO 246:16 (RUNNING 00:00:11.000)

14 Q. SO it's faic t.o say that by the fall of 2004, you
15 had come t.o t.he conclusion that Zyprexa caused diabetes?
16 A. I had information indicating that.

9. PAGE 246:25 TO 248:02 (RUNNING 00:02:01.000)

25 Q. When you received this information that Zypcexa
00241 01 causes diabetes, what. did you do about it?

g~ that~' Developed a drug utilization review study about

04 Q. What conclusions, if any, did you draw from the
05 drug utilizat.ion review?
06 A. That it appeared that a number of the people who
01 were taking Zyprexa had diabetes and were taking
08 diabetic drugs.
09 Q. Did you, through that drug utilization review
10 study, conclude -- reach any conclusions about whether
11 the n~mber of Zyprexa users taking diabetes medication
12 h~gher than would be expected?
13 A. I don't remember.
14 Q. Did you take any other actions besides the OUR
i~ :~~~~' and I think you mentioned the letter, anything

17 A. That's all we have done up to that point
18 Q. Up to what point? .
19 A. Up to this point now based on the information

~~ ~~~~h~~ I~~~r~:~~~~n~rom the FDA, we're looking at

22 Q. Did you take any action as a result of what you
23 found out from the OUR study?
24 A. Well, as far as the action we had taken was just
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25 doing the intervention, sending out a notice to the
00248: 01 orescribers that watch out. for these metabolic effects

02 that could happen while patients are taking Zyprexa.

10. PAGE 248,05 TO 248,07 (RUNNING 00,00,07.100)

05 Q. Again, you don't remember sitting here today
06 whether it was Zyprexa specific or a class specific?
07 A. Correct.

11. PAGE 249,10 TO 250,17 (RUNNING 00,01 ,30.300)

10 Q. So let me just make sure ( understand that. One
11 intervent.ion is to look at Zyprexa?
12 A. Well, one study or one review is to look at
13 Zyprexa and look at whether or not diabetes drugs are
14 being used in those who are taking Zyprexa.
15 Q. So one intervention that. you were talking about
16 as a result of this letter is to do another drug
11 utilization review?
18 A. Correct.
19 Q. And another intervention that you are considering
20 is to send another communication to prescribers?
21 A. Well, the intervention would grow out of the drug
22 utilization review.
23 Q. SO you would do a drug utilization review and
24 then after that. is complet.ed, you might or might not
25 send a letter to prescribers?

00250: 01 A. Correct..
02 Q. P.nything else, any act.ion you are taking
03 result of --
04 A. We may put a study or something else with that
05 lett.er.
06 O. I don't underst.and what that means.
01 A. Well, as far as a study that shows, if there is
08 anot.her one available, t.hat shows where diabetes may be
09 t.he resul t of t.aking the Zyprexa.
10 O. Are you talking about. a study that Alaska would
11 perform?
12 A. That.'s a published study.
13 O. Not based on Alaska data, but what else, what's
14 out there in the national literature?
15 A. Right.
16 O. But that action hasn't been taken?
11 A. That action has not been taken.

12. PAGE 272009 TO 272,12 (RUNNING 00,00,15.000)

09 Q. Did you ever recommend filing a lawsuit against
10 gli Lilly based on what you had 1eacned about the safety
11 issues wi t.h Zyprexa?
12 A. Not that I remember.

13. PAGE 290,22 TO 291,10 (RUNNING 00'00'59.000)

22 Q. IS. Kevin Walt.ers the only Lilly employee who you
23 have met wlth, who you have discussed Zyprexa with?
24 . A. To my kn~wledge, he is the only one that I have
25 d~scussed that. w~th. I have met with another

00291:01 representative out of Salt Lake, and our discussions
02 were on the CN5 prodUc~ rather than the Zyprexa.
03 Q. ~hen wa7 t.he fJ.rst -- I mean estimat.e for me Sort
04 o~ t.he t 7me penod in which you have been interacting
05 w~th Kev~n Walters by years.

~; Kevi~'wait~~;~eve 2003 is the first time I had met with

OB Q. Prior to 2003, you had nOt met with any Lilly
09 representative about Zyprexa?
10 A. I don't. recall.

CONFIDENTIAL
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14. PAGE 297:11 TO 298:02 (RUNNING 00:00:57.000)

11 O. In your interactions with Mr. Walters, has he
12 ever made any representations about the safety and
13 efficacy of Zyprexa?
14 A. Not that I remember.
15 O. You don't remember any representations of that
16 kind from anybody else associated with Eli Lilly,
17 correct?
18 A. Correct.
19 Q. Have you ever asked questions to Mr. Walters or
20 anybody else at Eli Lilly about the safety or efficacy,
21 clinical effectiveness of Zyprexa?
22 A. Not that I can remember.
23 Q. Is it your view that. anybody from Eli Lilly has
24 made misrepresentations to the State of Alaska, and I'm
25 referring to people like yourself in the government,

00298:01 about the safety and efficacy of Zyprexa?
02 A. Please repeat the question.

15. PAGE 298:12 TO 298:15 (RUNNING 00:00:09.000)

12 Q. Has Eli Lilly ever made misrepresentations about
13 t~e safety, efficacy, effectiveness of Zyprexa to the
14 State of Alaska?
15 A. Not that I know of.

16. PAGE 300:03 TO 300:14 (RUNNING 00:00:43.100)

03 Q. As of March 2006, did you have anything that you
04 would base your contention that the package insert was a
05 mi.srepresentation of -- misrepresentation to the State
06 of Alaska that Zyprexa was safe and effective?
07 A. No.
08 Q. You were not aware of anything that would support
09 t.he contention t.hat. that was a misrepresentation?
10 A. Correct..
11 Q. Do you know whether it is accurat.e that Eli Lilly
12 knowingly misrepresented t.o the St.ate of Alaska that
13 Zyprexa was safe and effect.ive?
14 A. I don't know.

17. PAGE 304:10 TO 304:18 (RUNNING 00:00:27.000)

10 Q. Alaska covers it. Okay. And you have told me
11 t.hat. your understanding is that the package insert did
12 not accurately represent the safety of Zyprexa, correct?
13 A. Correct.
14 Q. ]I.nd you have felt that way for some period of
15 time, correct?
16 A. Correct.
17 Q. At. least. since 2004, correct?
18 A. Correct.

18. PAGE 307:03 TO 307:11 (RUNNING 00:00:32.300)

03 me ask. you this question: Do you k.now whether Zyprexa
04 users 1.n Alask.a have developed diabetes at a greater

~~ rateA~ha~ ~~~:~ ~~~:~a Medicaid recipients?

07 Q. Do you know whet.her Alaska Medicaid recipients
08 who use Zyprexa have developed diabet.es at a greater

~~ ~:~~h~~~~ :;~~~:t.7~~;~aid recipients that use other

11 A. I don't know that.

19. PAGE 332:05 TO 333:14 (RUNNING 00:02:27.000)

05 (Exhibits No. 16 and No. 17 marked.)
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06 Q. Mr. Campana, do you recognize the two
07 have marked as Exhibits No. 16 and No. 17?
08 A. Yes, I do.
09 O. What are they?
10 A. They are letters to the drug utilization review
11 committee.
12 Q. Who is the drug utilization review committee
13 comprised of?
14 A. It' 5 a committee of pharmacists and physicians
15 who are providers to the Medicaid program and sign up
16 for a three-year t.erm as a volunteer on the committee.
11 Q. Each of the letters to the committee has an
18 at.tachment. of meeting minutes, do you see that?
19 A. Yes.
20 Q. And it list.s who was present at the meeting?
21 A. Yes.
22 Q. The first Exhibit No. 16, which has a
23 November 2nd, 2004 letter, has meeting minutes for
24 October 22, 2004 and it has a list of individuals
25 present and excused. Do you see that?

00333:01 A. Yes.
02 Q. Is that list of names, if you include both
03 present and excused, are those all the members of the
04 OUR commi~tee as of that time?
05 A. I believe that is.
06 Q. And of the individuals on the committee, and I
07 think the list would be the same for the October 22nd
08 meeting as the November 19th, are any of those committee
09 members psychiatrists?
10 A. Yes. Alex von Hafften is a psychiatrist.
11 Q. And would you agree that these meeting minutes
12 reflect some discussion and presentations regarding the
13 issue of mental health medications and metabolic issues?
14 A. Yes.

20. PAGE 334:08 TO 334:18 (RUNNING 00:00:44.800)

08 Q. These are obviously two meetings pretty close in
09 time, late 2004. Have there been any DUR committee
10 meetings where -- in the last few months or anything
11 where the issue of anti-psychotic medications and
12 metabolic disorders have been discussed?
13 A. I don't know. I don't remember.
14 O. Is it. accurate to say that one of the things
15 these meeting minutes report is that reports were run on
16 anti-psychotic drug users to see whether they were also
17 being treated for diabetes?
18 A. That's correct.

21. PAGE 334:25 TO 340:24 (RUNNING 00:09:59.400)

25 Q. Mr. Campana, is it the case that you had reports
00335 01 run that showed dlabetlc medlcatlon use among

02 an~i-psychotic users?
03 A. That's my understanding of what we did here.
04 . Q: And what precipitated the committee reviewing
~~ ~~~: ~~~~~ and running ~hese reports at this time in

07 . A. ~ don't remember exactly, although we do get a
08 11.s:- of 1.tem~ that we can run in our drug utilization
09 re':'lew~ and It may have been an item that came up in the
10 cr1.tena set that we could run.

i~ it., ~~ y~~~ always could run it., but. you don't always run

13 . A.. Well, we run based on what comes up in the
14 crltena set. As far as what I remember we d'd
15 determine that. it would be a good idea t~ go a~ead and
16 run the mental health drugs and look for diabetic use or
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17 t.he diabetic issues coming up for lIlenlal health drugs.
18 Q. You don't know where that. good idea came from?
19 A. I don't remember exactly where that came from.
20 Q. After this time, after this late fall 2004
21 period, has that report been run again by the state?
22 A. I don't remember us running that exact type of
23 report again.
24 Q. Why not?
25 A. I don' t remember_

00336:01 You didn't think it was i~ortant to run?
02 A. Well, I can't say I didn't think it was important
03 to run. It' s just that other issues came up and other
0-4 issues took precedence over that.
05 Q. So you concluded sometime In the fall of 2004
06 that there was an issue of Zyprexa and diabetes,
07 correct?
08 A. Correct.
09 Q. You had drug utilization reviews where that topic
10 was focused on?
11 A. Correct.
12 Q. You ran your claims data t.o find out are we
13 seeing some of this, right?
14 A. Right.
15 Q. And then just stopped?
16 A. Well. we did the intervention letters on that and
17 then that continued into the next lllonth, and sent out
18 notice to the providers about that.
19 Q. But you never checked again to see if there was a
20 pcoblem?
21 A. We never ran that criteria again.
22 Q. At the drug review -- drug utilization review
23 meet.ing on October 22nd, did Mr. von Hafften make a
24 pcesent.ation about t.he issue of mental health diseases,
25 ment.al health treatments and metabolic disorders?

00337 01 A. Dr. von Hafften had made a presentation as noted
02 in the minutes.
03 Q. And what did you understand Dr. von Hafften to be
04 communicating?
05 A. Communicating about the risk of diabetes and
06 metabolic disorders in conjunction with the ingestion of
07 the psychotropic drugs.
08 Q. Did he say that there was d greater risk of
09 metabolic disorders for those taking atypical
10 anti-psychotics?
11 A. Yes, he did.
12 Q. Is that reflected here anywhere?
13 A. He also gave us a table, and that's a bad copy of
14 it at the back of this.
15 And he had list.ed out the anti-psychotic
16 medications and the chance for diabetes with different
17 medications.
18 Q. You are referring to the page that's
19 Bates-st.amped 3351?
20 A. Correct.
21 Q. Who prepared these meeting minutes?
22 A. I prepared the minutes.

~; Dr. ~~n ~~~f~~~ ~~rd~nd record everything important that

25 A. I tried to record as much as I could while
00338 01 running the m:eting and taking notes from the meeting.

02 Q. I don t see ~nywhere in this -- would you agree

~; ~~~~t:~r~~~:~~t;~~r ~s your description of what Dr. von

05 A. Yes.

06 Q. And I don't see anywhere in this paragraph Where
07 you record that he stated that the atypicals increased
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08 the risk of metabolic disorders oc caused metabolic
09 disorders.
10 A. Well, actually in four, as I read it, he did make
11 presentation on the mental health disease process and
12 the effect on metabolic disorders, as indicated in the
13 month's profiles.
14 Q. When we're talking that that's a reference to the
15 mental health disease process, it doesn't refer to
16 mental health treatments, correct?
17 A. That's the mental health disease process.
18 Q. Do you remember, did Dr. von Hafften talk about
19 the fact t.hat. individuals wit.h severe ment.al health
20 illnesses are more prone to obesity and diabetes than
21 the general population? Do you remember him talking
22 about that?
23 A. I do remember that.
24 Q. If you look at that chart you are referring to
25 3351, and I agree it's hard to read, this is basically
01 how we received it, there is a heading that says
02 "Medical Disorders". And it's hard t.o read, but it says
03 "obesity" and then something else. Can you tell --
Doll A. Looks like metabolic disorders, obesity,
05 hypertension, HTN, and dyslipidemia.
06 Q. And so there you have -- and then the numbers
07 there run 22 percent in the community, 31 percent
08 psychiatric, right?
09 A. Right.
10 Q. Then it says "prior to atypical"?
11 A. Right.
12 Q. And then there is -- next it says, "General
13 class, 11 and it says 31 percent typical, and then it
14 looks like, "50 percent, 11 quest.ion mark and it's hard t.o
15 read.
16 It says "60," but I don't know what else it says
17 there for atypicals.
18 A. Yeah. I can't read that either.
19 Q. That's not actually for diabetes, right? That's
20 for ot.her sort of obesity, dyslipidemia, right?
21 A. Right. Diabetes is just under that.
22 Q. Right. That says for the community 1 to
23 percent, psychiatric 10 to 15 percent?
24 A. 10 to 13 percent.
25 Q. And then for the class it doesn't have anything,
01 right?
02 A. That's correct.
03 Q. And then you have some handwriting at the bottom
04 of the document. Is that your handwriting?
05 A. Yes, it is.

~~ ~: ~~r~:~~~ "These problems should be expected"?

~~ meds~; ~~h~~a~e;~;h~~at, "Clear problem not warrant DiS

10 A. No. "Clear problem does not. warrant
i~ ~;s~~~~inuing medicine." An acronym for discontinuing

i; hear~~g ~~o~h~:~ ~~~ ~~~~t~~~es based on what you were

15 A. That was correct.
16 Q. What do those notes mean?
17 . A. The notes mean that it was his opinion that while
18 th~s ~ay ~e a problem about the psychotropic medicat'
~~ ~~~~e~~e~~~a~l~~;~n it didn't warrant discontinuing ~on,

21 ? W~en yo,:, are talking about discontinuin w
22 talk:ng aoout d~scont~nu~ng reimbursement or wai' heas he
23 talhng about d~scontlnu~ng patients on these drugs?
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24 A. Discontinuing the drugs in the patients.

22. PAGE :W5:22 TO :W6:03 (RUNNING 00:00:25.800)

22
23
24
25

00346:01
02
03

CONFIDENTIAL

Q. When you came to the conclusion that Zyprexa had
the safety issues we have discussed. did you corrmunicate
in any written form to anybody else in the department?

A. No, I didn't.
Q. Did you talk with anybody else in the department

about the safety issues that you had determined?
A. I don't remember.

TOTAL: 1 CUP FROM 1 DEPOSITION (RUNNING 00:26:09.800)
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Curtiss, Lucv (Vol. 01) - 12/13/1997

Lilly Initial - Continuous

LC-INITIAL 18 SEGMENTS (RUNNING 00:30:17.933)

1. PAGE 5:13 TO 5:17 (RUNNING 00:00:10.000)

13 O. (BY MR. ROGOfF) Good morning,
14 Dr. Curtiss. You heard my name is Andrew Rogoff.
15 I represent Eli Lilly & Company in a lawsuit
16 brought by t.he State of Alaska against the
17 company.

2. PAGE 7:08 TO 8:19 (RUNNING 00:01:31.800)

1 CLIP (RUNNING 00:30:17.1331

1111111111111111111

3. PAGE 9:01 TO 13:02 (RUNNING 00:04:43.900)

00009: 01 Q. Where did you go to work after you
02 completed your residency in 1995?
03 A. I've been here the whole time.
04 O. What's here?

~~ ser~ices.AnchorageCommunity Mental Health

07 0.. Could you describe what Anchora e
08 CommuOl.ty Mental Health Services does? 9

08
09
10
11
12
13
14
IS
16
17
18
19
20
21
22
23
24
25

00008: 01
02
03
04
OS
06
07
08
09
10
11
12
13
14
IS
16
17
18
19

O. Dr. Curtiss, you're a psychiatrist?
A. Yes, I am.
O. How long have you been practicing

psychiatry?
A. I completed my residency in 1995.
O. Where did you go to medical school?
A. I went to the University of Washington

School of Medicine. I graduated from there in
1991. I stayed at the University of Washington
for my residency, which I completed in 1995.

O. Was your residency in psychiatry?
A. Yes.
O. Are you board-certified?
A. Yes, I am.
O. Did you engage -- did your residency

involve any subspecialization?
A. Not formally. I informally focused on

community psychiatry and geriatric psychiatry.
O. Were those particular interests of

yours?
A. Yes.
Q. Have you continued to focus on them in

your practice?
A. Yes.
Q. When did you become board certified?
A. In January, 1997, I believe. It was the

first opportunity.
O. You're licensed in Alaska?
A. Yes, I am.
O. Anywhere else?
A. I had a license in Washington during my

training.

O. Do you have to be recertified in Alaska?
A. Yes. The certification is a national

and it's every ten years. I was recertified l~st

~~:m:~d o~n~o~~.my board certification expires

CONFIDENTIAL
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A. Anchorage Community Mental Health
Services is a private nonprofit organ! zation
which is the largest community mental health
provider in the state of Alaska. We provide
services for people throughout the lifespan from
toddlers to seniors. We work with people that
have a range of diagnoses, but we tend to work
with the people that have the most severe
illness. At this time, in our adult programs,
our referrals preferentially come from hospitals,
psychiatric hospitals, emergency rooms,
Department of Corrections. I also do psychiatric
consultation for the two nursing homes in town.

Q. The description of the patient
population that you gave outside of what you do
in nursing homes was for the center itself or for
you?

A. For the center i tsel f. That we work
with children -- the children that we see are
severely emotionally disturbed; so these are
children that have been either removed from
parental custody or at risk for removal due to
the severity of their behavior problems.

The adults that we work with are
people that have severe, persistent mental
Ulness which has a federal definition that
involves essentially anyone who has functional
impairment persistently related to problems with
their brain or their behavior. So it could be
classic mental illness, schizophrenia, bipolar
disorder. It can also be chemical dependence.
We see a lot of people that have comorbid
addictions. people with brain injuries, people
that are developmentally disabled who have
behavioral problems as a resul t of -- as a resul t
of that.

We work with a lot of medically
frail people, people with personality disorders.

Q. How would you characterize the
population that you treat personally?

A. All of the adults that 1 just listed.
Q. No children?
A. I do not work with children.
Q. You work with geriatric patients?
A. 1 do.
Q. What percentage of your patient

population do you think is geriatric?
A. It has varied over time. At this point,

20 percent. That I s an estimate.
Q. And the remainder of your patients are

adults?
A. Yes.
Q. Before geriatric?
A. Before geriatric.
Q. Within the geriatric population, is

there a low percentage of schizophrenia and

~~~~l~~ ~~:o~~~~t~~ a lower percentage than you

A. It depends on the setting that -- a lot
of the 7"eferrals. that we get for geriatrics have
to do. Wl. th b~havl.oral signs and symptoms
assocl.ated wl.th dementia, and so the relative
~umber of !?eople that have primary mental
11lne~ses 1S lower because of that. But we

~;~~:~n;~d h:~: ~~~P;:n~~~;. have aged through Our
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Q. Would you characterize the presenior
adults as seriously mentally ill?

A. Severely persistently mentally ill which
is its own -- it has its own definition.

Q. Legal definition?
A. Yes.
Q. And would you -- how would -- what

percentage of the presenior adult population that
you see would you characterize as suffering from
ei ther schizophrenia or bipolar disorder?

A. You're counting schizoaffective disorder
in there as well?

Q. Yes.
A. Probably a majority.
O. Or one or the other or both?
A. As -- as -- most of the people that come

to our services have multiple diagnoses. That
people don I t come here unless they have failed
less restrictive or less comprehensive treatment
programs. You have to be very impaired to
qualify for services at -- at this agency.

And so probably a majority of the
people in my caseload do have a diagnosis of
schizophrenia, bipolar disorder or shizoaffective
disorder.

Q. Are all of your patients treated on an
outpatient basis?

A. Yes.

4. PAGE 13:05 TO 18:11 (RUNNING 00:06:22.000)
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Q. You said you go to two nursing homes?
A. I do.
Q. Do you practice anywhere besides the two

nursing homes and the communi ty mental health
center?

A. I have a small private practice.
Q. What is the patient population of that

practice?
A. The diagnoses of the people tha t I see

are more mood and anxiety disorders.
Q. What percentage of the patients do you

see in your -- break it down three ways, t.he
private practice, the geriatric -- the nursing
homes, and the mental health center?

A. Right.. What percentage --
Q. Can you break it down by -- if they all

added up to 100 percent, what percent of your
patients do you treat here at the mental health
center? What percentage do you treat at the
geriat.ric facilit.ies? And what percentage are in
your small privat.e practice?

A. The vast. majority are here. I see a
har:dful of pa~ients, very small number in my
pr~vate pract~ce. And at. the nursing home it's
consultation. So I don't have a caseload that I
cons~stently see. I see whoever the primary care
prov~ders ask me to see on any given visit.

Q. You're working full time?
A. Yes.
Q. Have you worked full time here since you

came to the community mental health center?
A. Yes.
Q. Does this mental health center have a

formulary of medications?
A. No, we do not.
O. What percentage of your patients here

005388
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25 percent are primary Medicaid

purposes.

Yes, we do.
Do you discuss your cases?
Yes, we do.
Why else do you meet?
We meet for administrative

here?
Q. Why are you seeing fewer Medicaid

patients than previously?
A. Because the people that we are getting

are sicker. They are more likely to have
comorbid addictions; and less likely, as a result
of their addictions, to qualify for entitlements.
That if -- Social Security has gotten much harder
to get over the years. It used to be that you
could come in, you could apply for your benefits
and within a year you would have Social Security
and Medicaid. Now people can come in, it can
take years, if they ever qualify at all. And my
experience has been that anyone who has any sort
of history of substance use, they don' t get
benefits, period.

Q. 00 you know why?
A. Well, you would have to look into

federal regulations that it's their fault that
they're ill.

Q. And how do those individuals pay for
their care?

A. We pay for it. We have grant -- grant
dollars that we get from various sources. We
have a grant from the State of Alaska. We also
have a number of federal grants and Mental Health
Trust Authority grants that help to offset some
of the costs of providing care for unresourced
patients.

Q. Does the center here have any
restrictions or place any restrictions on what
you may prescribe for your patients?

A. No.
Q. Do you, in your practice, use

anti-psychotic medications?
A. Yes.
Q. Which ones do you use?
A. I use all of the atypicals, and some of

the tradi tional anti -psychotics.
Q. Which of the traditional anti-psychotics

do you use?
A. I use Haldol, Haldol Decanoate

Prolixin, Prolixin Decanoate and perphe~azine.
And occasionally some chlorpromazine.

Q. What kinds of -- we'll come back to
that.

Do the psychiatrists in this
community mental health center ever meet as a
group?

A.
Q.
A.
Q.

A.

and in your private practice are Medicaid
eligible?

A. No one in my private practice has
Medicaid. Here, the statistics have changed over
time. We are seeing fewer and fewer
Medicaid-eligible patients. At this point -- I'd
have to think about the breakdown. We've got -­
maybe 40 percent of our patients are dual
eligibles so they've got primary Medicare,
secondary Medicaid; they don't use the Medicaid
formulary.
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Q. what. does that mean?
A. 'I'hat we have a medical team. We have at

this point three psychiatrists and three advanced
nurse practi t.ioners. I am the medical di rector;
so I'm also half-time administrative.

We meet on a weekly basis to talk
about issues relating to the care of our
patients, agency, news. We are -- the way that
our center is organized, we are not -- we are a
team; the nurses are a team; and each of us works
with different clinical teams that specialize in
people that may be homeless, people that may be
coming out of Corrections, people that live in a
certain part of town. So we each spend time with
different teams.

Q. How long have you been medical director?
A. For --

THE WITNESS: How long has it been?
A. Since May, '04, I believe.
Q. (BY MR. ROGOFF) What are your

responsibili ties as medical director?
A. I have responsibility for the medical

staff. I do the hiring, the firing. I set the
standards. I write the budget. I maintain the
budget. I am the lead clinician for the agency;
so if there is an issue of a dispute about what
ultimately can we or can we not do, I have the
final sayan that. I work with the directors of
the different pat:"ts of the agency in detet:"mining
what are our standards of care.

5. PAGE 24,20 TO 26,03 (RUNNING 00,01 '33.000)

20 Q. What do you prescribe perphenazine for?
21 A. Psychosis. Occasionally, for -- now,
22 this was in my training -- that was the primary
23 anti-psychotic that we used in our training. And
24 so there would be times that we would also use it
25 for intense anxiety, for emotional flooding, we

00025 01 call it. People that. have histories of trauma
02 sometimes emotionally flood and cannot think.
03 You work on getting people out of that state of
04 mind to where they can think.
05 Q. Were there any second-generation
06 ant.i-psychotics available to you during your
07 t.raining when you were using perphenazine?
08 A. Risperdal came out in 1994; that was
09 toward t.he end of my t.raining. That was t.he last
10 year of my t.raining that it. became available.
11 Q. Do you prescribe as much perphenazine
12 now as you did when you were in your training?
13 A. I do not.
14 Q. Why?
15 A. The older anti-psychot.ics have greater
16 risk of extrapyramidal symptoms and may have
17 great.er risk of tardive dyskinesia, and
18 oft.ent.imes require use of a side effect
19 medicat.ion an anticholinergic.
20 Q. But., given all t.hose risks, you
21 n7vertheless prescribe perphenazine in certain
22 Cl.rcumst.ances?
23 A. Yes, I do.
24 Q. And why is t.hat?
25 A. It. t.ypically is a matt.er of pat.ient

00026 01 preference. Patients have been on medications
02 for a long period of time. They know what. works;
03 they know what they trust.
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6. PAGE 26,10 TO 27,10 (RUNNING 00,01,11.000)

Case Clip(s} DetaiJed Report
Sunday, Man::h 23, 2008. 4:30:« AM

Q. For new patients who have not used
perphenazine and therefore wouldn't have a
preference for it, do you, nevertheless, from
time to time prescribe perphenazine for such
patient.s?

A. At times.
Q. And what are the factors you consider in

those cases?
A. The patients that come here. it is very

rare that I would see a patient who has -- is
treatment naive. That, by definition, the people
that we take are people that are coming out of
other treatment facilities, and generally have
been started on an agent. And so I f m not the
first one that is prescribing for: somebody. They
typically have experience with treatment.

And so often people will have come
here after having failed other treatments.

Q. For a treatment-naive patient, have you
used perphenazine?

A. Not since my residency, no.
Q. Why is that?
A. Well, first, I don't see very many

treatment-naive patients. But in terms of
options that are available, I do preferentially
use the newer anti-psychotics.
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7. PAGE 28,20 TO 29,25 (RUNNING 00,OU2.000)

20 Q. Dr. Curtiss, are you ever involved in
21 treating patients who are involuntarily
22 committed?
23 A. Yes, I am.
24 Q. Where do you treat them?
25 A. I treat them here as outpatients. We do

0002901 get patients who are on -- it's called an early
02 release. It is an outpatient commi tment that -­
03 it starts as an inpatient commitment, and then
04 patients can agree that they will adhere to
05 treatment recommendations specified in the early
06 release. We as an agency would accept
07 responsibility for their care. And if they don't
08 follow through with what they've agreed to,
09 then -- well, then, it's our responsibili ty to
10 seek rehospitalization. So, yes, I have treated
11 patients like that.
12 O. Are those patients coming out from API?
13 A. Yes.
14 Q. Are any --
IS A. There -- 1 ' m sorry, there are also
16 patients who are in court-ordered treatment who
11 as conditions of their parole or probation are
18 mandated to -- to follow treatment
19 recommendations, in which case I would recommend
20 to someone ~his is ~- this is what I think you
21 should do; l.f you dlsagree, go to your P.O. about
22 it. Thac's involuntary. Coercive.
23 Q. The folks who are coming out of API, are
~~ anyA~f th~~~e~hen you receive them, on Zyprexa?

8. PAGE 33,07 TO 34,20 (RUNNING 00'02'12.000)

01 Q. (BY MR. ROGOFF) What are the side
~~ :~;~~~s of Zyprexa with which -- of which you are
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A. The common side effects -- you know, I'm
not going to speak to every side effect I've ever
seen in every patient; that's not possible. The
most common side effects are weight gain,
sedation, elevated blood sugar, elevated lipids.

. Do you see those side effects in other
second-generation anti-psychotics?

A. Yes. The frequency with which I observe
it varies from agent to agent.

Q. Does it also vary from patient to
patient?

A. Absolutely.
Q. You'd said earlier, Dr. Curtiss, that

you prescribe all the second-generation
anti-psychotics, as well as several of the
typical anti-psychotics. Are you able to
articulate a percentage, first of all, from
second-generation versus first generation?

A. I would say the majority is
second-generation. Beyond that, no.

Q. Can't break it down among the
second-generation anti -psychotics?

A. I use all of them.
Q. Has your use of them varied over the

years? And I'm talking about the atypicals.
A. Yes.
Q. For what reasons has your usage varied?
A. Availability. And they weren't all

available at the same time. My experience and
comfort in prescribing them. It takes probably a
couple of years to really have a good feel for an
agent and how to use it, when to use it, who is
most likely to benefit from it. Side effect
profiles. All of the concerns about metabolic
effects, definitely we think more about that now
than we did in the past.

9. PAGE 35,13 TO 36,23 (RUNNING 00,01,41.000)

13 Q. But -- I'm not asking you whether you've
14 memorized the labels. But do you read the labels
15 when you use medication for the first time?
16 A. Generally.
17 Q. What else do you do to familiarize
18 yourself with new medications?
19 A. I tend to be a bit of a late-adopter.
20 That -- I read about a medication. I talk with
21 my COlleagues. I hear about what their
22 experiences have been. I talk with patients
23 about options. I'm very straightforward with my
24 patients about "1 don't have experience with this
25 agent yet." There are particular patients that

00036:01 they want the newest treatment the moment it
02 b::comes available, and so they're typically the
03 f1.rst to try them. But I am more likely to hang
04 back and see what my colleagues experience before
05 I jump in with a medication.
06 Q. You also read the literature?
07 A. Yes.
08 Q. Are there publications that you
09 regularly read in your practice?
10 A. There is not any pUblication that I
11 ::egularl l' read. There's the Green Journal; there

H ~~~f::~7~'.~~r~1~~;~a~i~~r~~~~~~r: : ~~~/~~~
15 Q. Do you typically read articles about
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Probably each company sends a rep every
of months.

Do you meet wi t.h the reps when they

-
Case Clip(s) Detailed Report
Sunday, March 23, 2008, .:30:44 AM

16 medications that you -- that are available to you
17 to use with your patients?
18 A. I don't know how to answer that
19 question. Again, I get reams and reams of
20 material. I read some of it. I read when a
21 particular question comes up. I read when I'm
22 considering treatment options for a particular
23 patient.

10. PAGE 37:06 TO 38:05 (RUNNING 00:00:57.100)

06 Q. Before you use a medication for the
07 first t.ime, do you do any research on it? Other
08 than talking to your colleagues and --
09 A. Reading journal articles and reading the
10 package insert, and I'm not sure what else you
11 would be --
12 Q. Well, do you -- do you meet with
13 pharmaceutical company sales representatives?
14 A.Ido.
15 Q. Do you meet with reps from Lilly?
16 A. I do.
11 Q. And have you met wi th reps from other
18 companies?
19 A. Yes, I do.
20 Q. Do you know how often you meet with
21 them?
22 A.
23 couple
24 Q.
25 come?

00038: 01 A. I have -- I have over time changed my
02 practice. I used t.o have a 30-minute block every
03 other week in which reps could schedule up to 15
04 minutes. I am less -- much less available
05 It's if they catch me between patient.s.

11. PAGE 39:02 TO 40:14 (RUNNING 00:01:35.400)

02 Q. To what. ext.ent do you rely on sales
03 representatives for informat.ion about. medications
04 t.hat you prescribe to your patients?
05 A. It's a smalL small percentage.
06 Q. Why is that?
01 A. Because I assume that. they are in the
08 business of sales and that they will tell me good
09 things about t.heir product..
10 Q. And so you I re skeptical of sales reps?
11 A. Yes.
12 Q. Has that always been the case?
13 A. Yes.
14 Q. When you've met with sales reps from
15 various companies. do they take -- have they
16 taken notes while talking to you?
11 A. Not often.
18 Q. NOw, since you became medical director
19 can you characterize how many minutes a week or'
20 month that you would spend with a sales rep?
21 A. Probably less than -- less than 30
~~ minut.es a month for all reps.

24 ~: ~~~e~:~: companies are you visited by?

25 Q. Are you visited by AstraZeneca?
00040:01 A. Uh-huh.

02 Q. That's "yes"?
03 A. Yes.
04 Q. Johnson & Johnson?
05 A. I don't think so.
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06 O. Janssen?
07 A. I'm sorry?
08 O. Janssen?
09 A. Yes.
10 Q. Are you visited by
11 GlaxoSmithKline?
12 A. Yes.
13 O. Wyeth?
14 A. Yes.

12. PAGE 40:19 TO 40:20 (RUNNING 00:00:03.833)

19
20

Q.
A.

How about pfizer?
Yes.

13. PAGE 40:21 TO 41:02 (RUNNING 00:00:27.400)

21 O. When you've met with sales reps from
22 various companies, do they oftentimes talk to you
23 about their competitors' products?
24 A. I discourage that.
25 Q_ Why?

00041:01 A. Again, it is negative and it's not an
02 effective sales technique with me.

14. PAGE 42:18 TO 42:22 (RUNNING 00:00:19.000)

18 Q. Dr:. Curtiss, you said earlier that the
19 side effects of Zyprexa that have concerned you
20 included weight gain and metaboltc blood sugar
21 issues and lipids. Was there anything else?
22 A. Sedation. Dizziness. Sure.

15. PAGE 42:23TO 45:15 (RUNNING 00:03:31.000)

23 Q. How does your knowledge of t.hose
24 potential side effects affect your prescription
25 habits?

00043:01 A. I talk with patients and my -- my
02 practice is that it is a collaboration. I am not
03 particularly directive in my approach. That my
04 philosophy is that it's about the relationship.
05 That it's my job to try to understand my patient,
06 who they are, what they value. what they want,
01 and what's acceptable to them in terms of
08 treatment. And does the treatment that I am
09 providing help them meet their goals. I tell
10 people that any negotiation, any resul t of that
11 has to be acceptable to both of us, and that
12 ultimately it is the patient's life, the
13 patient's body, and they should not agree to
14 anyt.hing that they I re not. prepared to -- to
15 accept.
16 Q. So in each case you're making an -- you
17 and the patient are collaboratively making an
18 individualized judgment?
19 A. Most of the time. I would say the --
20 the except.ion to that is when someone is grossly
21 psychotic or very, very demented, in which case I
22 am less likely to talk in that detail about
23 treatment options, potential side effects; or if
24 someone is extremely paranoid that I tend to
25 tailor my information where I focus more on the

00044 :01 relationship than about immediate risks of the
02 medication until that person has reached a degree
03 of health where they can say, "Yeah, I feel
04 better now. II

05 Q. You learned in medical school that
06 excess weight was a risk factor for diabetes?
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16. PAGE 47,14 TO 47,17 (RUNNING 00'00'12.000)

c... Clip(') Detailed Report
Sunday, March 23, 200B. 4:30:44 AM

Q. ror those who are taking anti-psychotic
medications, do you regularly monitor any of
their -- their blood levels -- the glucose
levels?

A. I try to.
Q. How long have you been doing that for

your patients?
A. Oh, it's been a few years.
Q. Do you know how long?
A. I don't. know exactly when I started.

lev~is? ror which patients do you test glucose

A. I check for anyone who is on -- well, I
try to get all my patients to have at least
yearly .physical. health care. ror people that are
~~e:n~~-~~y~~~tl.cs, I try, all of them, to get

A. I don't know where I learned that.
Q. You've known it your entire practice?
A. Yes.
Q. And, nevertheless, with the risk of

weight gain and blood sugar issues with Zyprexa,
you prescribe the medication?

A. Yes, I do.
Q. Why is that?
A. There are patients for whom it is the

only thing that works.
Q. Are there other reasons?
A. If it works and the oatient understands

the potential risks and wants' the treatment, I
prescribe it.

Q. So then to go back to a confusing
question I asked a long time ago --

A. Yes.
Q. -- which relates, really, to individual

prescribing decisions, is it really possible to
say t.hat -- as a blanket matter, that any
anti-psychot.ic medication is equally efficacious
with any other anti-psychotic medications?

A. They're all different. And you don't
necessarily know what will work for any given
patient. You focus on desired side effects and
risks. All things being equal, ! preferentially
will choose one of the agents with less risk for
metabolic abnocmali ties. Ziprasidone and
aripiprazole. However, thei r side effect
profiles aren't always ideal.

Q. Is there an anti-psychotic medication
that has no side effects?

A. There is no medication that has no side
effects.
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1B. PAGE 49,OSTO Sl),13 (RUNNING 00,01,22.000)

05 Q. . Dr. Curtiss, do you know whether you
06 have 1n your possession any promotional or
~~ ~~~~:~~~g materials from my pharmaceutical

14 Q. How many of your severely, persistently
15 mentally ill patients are using psychiatric
16 medications?
17 A. The majority.

17. PAGE 4B,01 TO 4B,17 (RUNNING 00,00,53.500)
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A. In my personal possession or
clinic?

O. In your office.
A. I try to throw it all away. There

probably is something in there that I haven't
thrown away.

Q. But you can't identify it as you sit
here; is that right?

A. If I went and looked. I could find
things. but, no. I don't hang on to materials
from drug companies.

Q. And I may have asked this before. and I
apologize if I did. but do you recall receiving
any written communications from any arm of the
State of Alaska regarding anti-psychotic
medications?

A. I don't know.
Q. Nothing comes to mind?
A. Nothing specifically, no.
O. Doctor. thank you. I have more

questions.
A. I do have one more comment that last

question, though.
Q. Okay. I'm sorry.
A. That t.he Drug Utilization Review

Commi ttee is another pharmacy commi ttee that is
part of the State. And so I have received
communications from them. And I receive
communications from the P & T in my role on that
cammi t tee.

TOTAL: 1 CLIP FROM 1 DEPOSITION (RUNNING 00:30:17.933)
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Case No. 3AN-06-5630 CI

Plaintiff,

v.

be dismissed.

remain at issue in this case.

weight gain.

MEMORANDUM REGARDING
PROPOSED JURY INSTRUCTIONSDefendant.

The Court granted summary judgment concerning the State's UTPCPA claims

However, if the Court considers that the State has viable claims based on

Lilly also submits this short memorandum to explain its instructions concerning

marketing activity, Lilly needs clarification before it submits jury instructions as to precisely

what the State claims is a violation of the UTPCPA and precisely which of these claims still

label UTPCPA claims require that all UTPCPA claims premised on marketing activity of Lilly

the federal regulatory framework and logic that the Court applied in dismissing the State's off-

mind regarding its summary judgment ruling to endorse the State's position. Lilly maintains that

insisted that these claims are still alive and well-and now the Court appears to have changed its

message, to physicians regarding Zyprexa's safety. Despite the Court's ruling, the State has

sales representatives delivered improper messages such as the use of a "comparable rates"

related to alleged illegal promotional activity of Lilly, which includes the allegations that Lilly's

ELI LILLY AND COMPANY,

005397



consistent with how the State has presented its claims, with how Lilly asked the Court to rule on

A. Lilly Understood the Court's Ruling on Summary Judgment To Have
Excluded All of the State's Promotion-Based UTPCPA Claims

That all claims based on the State's promotional claims are dismissed is

its summary judgment motion, and with how the Court did rule. The State's plain attempt to

bootstrap its safety related promotional claims to its labeling-related UTPCPA claims is

baseless-the nature of Lilly's alleged conduct is, in fact, and always has been, promotionally

related.

When Lilly submitted its supplemental brief seeking dismissal of the State's

claims pursuant to the UTPCPA exemption, it sought dismissal of all claims related to Lilly's

promotional activity, including "Lilly's alleged efforts to downplay Zyprexa's risks of weight

gain and diabetes .... ,,1 Neither party ever argued that the exemption applied differently to

allegedly improper promotional activity relating to safety than to alleged off-label promotion. In

its ruling from the bench, the Court stated that "the unfair acts and practices at issue are both

regulated elsewhere by the federal goverrunent and that the unfair acts and practices promoting

off-label uses and advertising improperly are prohibited.,,2 The Court's clarifying comments,

moreover, confirmed that all promotional-based UTPA claims were dismissed by the summary

judgment ruling, noting that the State's only remaining claims were the "common-law warning

claims" and "the UTPA ... based on evidence of the product labels.")

I Def.'sSupp. Br. Seeking Dismissal oflhe State's Claims Pursuant to the UTPCPA Exem tion d
Federal Preemption 9, Feb. 5,2008. P an

2 Hr'g Tr. 9:9 to 9: I2, Feb. 27, 2008.

] Hr'g Tr. 13: 19 to 14:2, Feb. 28, 2008.
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Nor would it make sense to divide Lilly's alleged promotional activity, as the

State advocates, into off-label promotional activity and safety related promotional activity, The

Court explained several times during its ruling on summary judgment that it was dismissing the

State's UTPCPA promotional claims because improper advertising, including visits by sales

representatives, is regulated and prohibited by the federal governrnent.4 The same regulatory

prohibition that prohibits promotion for non-indicated uses5 applies to misleading safety

information, A pharmaceutical company violates Section 502(n) of the FDCA if it:

"Advertises conditions of drug use that are not approved or permitted in the drug
package label;,,6

or

"Makes representations not approved for use in the labeling, that the drug is safer,
has fewer, or less incidence of, or less serious side effects or contraindications
than has been demonstrated by substantial evidence or substantial clinical
experience."?

Not only do the regulations prohibit misleading safety promotion in the same way as promotion

for non-indicated uses, but misleading safety promotion can actually be a form of off-label

promotion,s Accordingly, the rationale that the Court used to grant partial summary judgment-

"the acts or practices at issue are both regulated elsewhere .. , and advertising improperly [is]

prohibited,,,9-requires the same conclusion concerning safety related promotional activities

'See id. at 9:3 t09:12; 16:7 to 16:9.

'21 C.F,R. § 202.1 (e)(6).

6 1d. § 202. 1(e)(6Xxi).

7 / d. § 202.1 (e)(6)(I).

8 See id. (prohibiting «representations not approved for use in the labeling, that the drug is safer . .. ." ).

'Hr'g Tr. 9:8 to 9: 12, Feb. 27, 2008.
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. b d ales representatives alleged use ofa "comparable rates" message) as it(e.g., claims ase on s

does for off-label advertising.

Application of the Court's decision to all claims based on allegedly false

promotional activity is also consistent with Pennsylvania Employees Benefit Trusl Fund v.

Zeneca, 10 which the Court relied upon in its decision. II In Zeneca, the Third Circuit dismissed

the plaintiffs state consumer fraud claims, based on advertising materials related to safety and

efficacy of the medication at issue, because of the "high level of specificity in federal law and

regulations with respect to prescription drug advertising ....,,12 In Zeneca, the Court invoked

regulations relating to advertising about safety and efficacy, because there was no off-label

component to the plaintiffs claim. 13 The federal regulations, the Zeneca decision, and the

Court's rationale all apply across the board to all marketing, promotion, and advertising claims,

not just off-label promotion.

To now deny the dismissal of the State's safety related promotional UTPCPA

claims after having granting summary judgment would deny Lilly its constitutional right to due

process. Lilly prepared its affirmative case, prepared its cross-examination material, and

presented its defense in reliance on the Court's ruling that all promotional-based UTPCPA

claims were dismissed. Lilly's evidence dealt with the adequacy ofZyprexa's labeling, the

scientifically knowable risks ofZyprexa, and Lilly's cooperation with the FDA concerning

10 !d at 8:21 to 9: 17 499 FJd 239 (3d Cir. 2007).

11 Hr'g Tr. 8:21 to 9: 17, Feb. 27, 2008.

. 12 ~?9 F.3d 239, 242, 252 (3d Cir. 2007); see also Bober v: Glaxca WeI/came PLC, 246 F.3d 934, 942 (7th
Clr. 200 1)( recognlzmg primacy of federal law m thiS field, the Illinois Statute itself protects companies fr
liability if their actions are authorized by federal law"). om

" See, e.g.. 499 F.3d at 248-49.
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l

Zyprexa's potential risks. Because Lilly has not been given proper notice after the Court's ruling

on summary judgment that certain of the State's promotional-based UTPA claims are again

viable, Lilly has been deprived of its constitutional right to a meaningful opportunity to present a

full defense to the State's claims. 14 The Court, therefore, should issue an Order dismissing all of

the State's non-labeling UTPCPA claims.

If the Court determines that some or all of the State's safety related promotional

UTPCPA claims may remain at issue, before Lilly can submit to the Court proposed jury

instructions on such claims, Lilly requests that the Court (I) order the State to define precisely

what it claims are the remaining UTPCPA violation, and (2) rule as to which of these purported

violations will be submitted to the jury. As per Anchorage Nissan, Lilly would expect that the

jury be instructed as to exactly which conduct the State alleges constituted UTPCPA violations.

B. The State's Labeling Claims Are Confined to Zyprexa's Risk of Weight Gain

Although the State has alleged that Zyprexa causes diabetes, hyperlipidemia, and

weight gain, the only proof that the State has offered is that Zyprexa causes weight gain, which,

in turn, induces the other conditions. The State's experts all testified that diabetes and

hyperlipidemia are consequences of the weight gain that Zyprexa causes. IS Indeed, the State's

experts confirmed that this association is fundamental medical knowledge taught to every

medical student. 16 Because it is undisputed that all physicians are aware of the sequellae of

"See Philip Morris USA v. Williams, 127 S. Cl. 1057, 1063 (2007) (noting that due process guarantees that
a party may put fonh all of Its defenses); see a/so Logan v. Zimmerman Brosh Co., 455 U.S. 422, 429 (198 I);
Johnson v. Ce/orex Corp., 899 F.2d 1281, 1284-85 (2d C". 1990); Windham v. Am. Bra tis I 565 F 2d
(4th Cir. 1977). n , nc., . 59,71

"Vol. 4, Hr'g Tr. 223-26, 228-29 (Dr. Brancati); Vol. 10, Hr'g Tr. 111, 162-63 (Dr. Wirshing).

"Vol. 4, Hr'g Tr. 185-86 (Dr. Brancati); Vol. 10, Hr'g Tr. 161-62 (Dr. Wirshing).

-5-
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-
weight gain, Lilly has no duty under state law to warn about diabetes and hyperlipidemia. I?

Lilly's only duty was to warn physicians about weight gain, and Lilly has tailored its proposed

jury instructions accordingly.

DATED this 21 st day of March, 2008.

Attorneys for Defendant

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618

By: -=-~~~C:1-"lf::..:::::::::::=,--
Brewster H. Jami
ASBA No. 84111 2
Andrea E. Girolamo-Welp,
ASBA No. 0211044

• • 17 See, e.g.. In re: Meridia Prod. Liab. Litig. 447 F 3d 861 8 .
mvolvmg phannaceutical manufacturer's alleged faiJ~ret' b' 66 (6th Cir. 2006) (affirming, in case
~f inc~e~sedblood pressure, label containing specific wa~i~:~f ~n~~ta~a~diovascular and cerebrovascular sequellae

phySICians are well aware of the scope of the risks ass . t d . h . e blood pressure was adequate because
specifics regarding the possible consequences OfbioOdo

CI8
e w.1t Increased blood pressures and do not needpressure Increases.").

-6-
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th" P,nt ·11\ Oro",. lh p.'lnl ha' til d und r 01 numerou m ti n$ und exhibits

, VII II1l11g ,"nfid ntl I m(, rmalion. in IUding inlernal Lilly d umenl and conli Icnlinl

,0mmUl1lcall n. '''lh lh fDA. Th panic ha, cal 0 filed e"ernl item Ii ns of onfidenlial

d lI'on d "gIlallon dl u ing trade e reI and olher confidential bu iness inf nnation,

Bloomberg d mand lhal Ihe oun immediately release these eonlidcntiol

dl um nt .. pre' enllng l.ill~ from dem n traling. on a document-by-d 'umcnt basis. Ihe

rca'on, lor malntamll1g lhe onfidentialit) of each d ument. J and prevcnling Ihi oun

mg mlorm d d termination of nfidentialil)" Due pr ces concerns, liS wCl/lIS

.I
ud

l(ial onom~. di late lhal lhese time-intensive confidentialily determinations

hould not be made "hile lhe lrial is unfolding. Wilh ea h da of trial, the c nfidenlialilyof

"'m e',d nee i. lo;,t as il is admiucd into evidence: III the samc lime, eleventh hOur

de""on, ar' made to nOI eek admis ion of cenain documcnts. preserving Ihe exisling

wnfidentlalll~ oflho;,e documents. Making onfidenlialily delerminlllions now would force

Ih Coun and Ihe panies to Operate against a moving background, spending unnecesslIry lime

and rc,ource, on e, er-changing c nfidentialit)' challenges. Accordingly, an)' pr ceeding

regardll1g Ihe documents fil d under eal hould be held atler lhe conclusion f Irial, so lhal

the Coun and lhe panics ma) accuralel) as ess "hich documents should remain eonfidenlial
und r the blanket prot ti, corder.

\" Cipollone \ Liggett Group. Inc, 785 F.2d 1108, 1122 (3d Cir. /986) (ifconlidentialily
of dl ument produ cd pursuant 10 blankel Or umbrella prolective order is challenged pany
e .kll1!! prot lIOn ma~ then otTer good cause shOwing); see also Manual for omp/ex

III:5,allo
n

(founh) J 1.432 (2.004) (blanket Or umbrella protective orders expedile
~rl U<llon. redu e 0 IS. and aVOId lhe burden of document-by-document adjudicalion by

a;d
ll1g

-", II~ of su h a document-b)-document adjudicalion until a challenge 10·onll entIa II~ an 05).

;9~ C e g,~~)Il!('PS erd~el £Slates.oj Byrd v. General MOIOrS Corp., 307 F.3d 1206 1212
"- - r man ms 10 dlstrlel oun for fUnher proceedings 10 '··d 'f d '.

lh fa to .it considered 111 ilS 'good ause' examinalion to al/o I"enll y a.n dISCUSS
\ I of lIS dl retlon"). II' appe ate revIew of Ihe

Dd.,,,,,,., DI ~J a.~ U>DlPDJlJ', Opposilio. 10 BIooDlb<rg, lLC d/b/a
8~brrc 'MIt 1\101100 to lalrntnt and 1.0 Vasal R«ordJ
.!i.,.D/.414u.U .. £JIUli)'lUIdCDnyHznJ'(Ca.. O.JA ~30CI)



, SEC v. n,eSlreel.com, 273 F.3d 222, 229 (2d Cir. 200 I) (il1lemal quotation omilled).
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T<) th C\lenl thaI thi oun d id I make onfidcntialil)' detenninalions before

of Inal. ho\\c\ r. thc documcnts al i uc here hould relain their eonfidenlialily.

I irst. tho c documcnts filed \\ ith n n-dispo iti\ e 1110li n meel the requisitc "good cause"

ka Rulc of hil Procedure 26(e), and Bloomberg cannOI juslify lheir rclease

to thc pubh. e ond. tho e fc\\ documenlS nol admincd al trial. but liIed \ ilh dispositive

11100ion . m ct thc requi itc .. ompelling reason " slandard and their eonfidenliality should

IIkc\\I e be l11ail1lained. Regardle of the applicable standard, Ihe Coun should deny

Bloomberg's mOlion as 10 the documents at issue.

II. THI CO RT E TEREo THE PRaTE TI E ORDER TO FA ILITATE
01 OVERY.

B1OOl11berg's demand that the Coun lift the Protective Order entered in this case

Ignores Ihe \ aluc and nece sity of proteeti e orders, which allow parlies to freely conduel

dis 0\ er, and exchange infOJ1l1ation without risking irreparable harm through a breach of

confidenlialil). "/Pjrotective orders issued under Rule 26(e) serve the vilal funelion of

se unng the ju t. pecd). and inexpensive detennination of civil disputes by encouraging full

disclosure of all e\'idence that might conceivably be relevant.,.j

Bloomberg argues that the Proteclive Order should be lifted for all documenlS filed

\\ ith the Coun. This argument i flawed becau e it cOntemplates releasing Lilly's doeumenlS

\"thout first a110\\ ing Lill) 10 demOnSlrale why each documel1l should be kept confidential,

the b) incuning the \cry harm thai Ihe Proleclive Order seeks 10 avoid. Lilly designated

th e d uments as confidential because of its good faith belief that they contain valuable

lrad reI infonnation as \\ell as other highly confidential infonnation, the disclosure of

Od..d.on, ~ U~I) .nd Compon) 's Oppn ;Iion In Bloomb<rg, t.LC dIbi.
BJoombrt'l "i~s ;\10000 to lOlen tOt .ad 10 Unseal Rttords
~Of I.,A." Ell LIJI), oM Componj' (Ca.. No. 3AN-ll6-05636 CI)



Page 4 or 10

o.r..,dJlnl Eti UlJy and Companl's Opposilion 10 8100mb< lLC dlbl
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\\ hi h \\ uld pIa e Lilly at a e"ere competitivc disadvantage.· Bloomberg' hallenge to the

d uments' onfidemiality d not merit the dis olution of the Prolective Order. but requires

that Lill) demonstrale. as it doc here. the importance of keeping these documents

nlidential and the hann that would come to Lilly if this confidentiality were breached.

IIJ. R LE 26(c) PROTECT CO FIDE TlAL LILLY DOCUME T
TTACHED TO 0 -DI PO ITIVE FIll G U DER THE GOOD

CA E TA DARn.

Bloomberg's motion fails to distinguish belween the legal standards applicable to

I) judicial documents attached to di po itive pleadings or admilled inlO evidence, and 2)

documents attached to non-dispositive pleading. In doing so, Bloomberg urges this oun to

appl) the "Tong standard to the great majority of documents at is ue.

There is a strong presumplion against Ihe disclosure of confidenlial documenlS

attached 10 non-dispositive motions.
7

Where documents attached to non-disposilive mOlions

are at issue, a party seeking their proteclion need how "good cause" as defined by Alaska

Rule of Civil Procedure 26(c).8 Rule 26(c) authorizes a coun 10 enter, "on such terms and

conditions as are just," any order "which ju tice requires to prolect a pany or person from

annoyance, embarras mem, oppression, or undue burden or expense." The coun may enler

6 The phannaceuticaJ industry is highly competitive.. and the value of commercially sensitive
!nfonnauon to Co,:"peulors IS hl.gh. See, e.g., Exhibit B, Deelaralion ofGerald Hoffman tiled
I~ connecllOn ":'Ith c,cmfidentlalny ch~lI~nges currently pending in Ihe Zyprexa MOL
(..Hoffman Dec!; ') at 10-11. 18; ExhIbit C, DeclaratIon of Timothy Franson al . 16-17( Franson Dec/. ).

;.tea?233~ale v. DeUlsche Bank AG, 377 F.3d 133, 143 (2d Cir. 2004); TheSlreel.com, 273

I Set! Phillip~, 307 F.3d at 1210 (where good cause is shown the COUrt must bal h
~Ubhc and pnvale interests to decide whethcr a.l'rOleelive order is necessary)' see a~sne7 t e
i~::::r:tJunC/l'?d' 474 F. fdt 2d 385,415 (c.D.N.Y. 2007) ("The balane~ Struck ~h~uld
involves lhec~1 :?~~~ ~,so e OVr~archmg RUihose of the discovery process: Discovery
educate Or titillate the pUbflc.") ?in~ma~s~u~':ati~~ ~~ks°~C:::r~red)~eparal,on for trial, nOI to
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u h an order (0 prol I, inter alia. Lilly's ""trade ecret[s] or other onfidential re earch,

d \ I pmenl or commereiaJ information.'·9 Given Ihe "potential for abuse" attendant 10

liberal dis o'ery rule. 10 Rule 26(c). like its federal counterpan. permits a pany to seek a

prol ti'e order prohibiting di emination of information produced in discovery upon a

howing of "good cause." "This provi ion ... applies primarily to commercially sensitive

informal ion that might cause the defendant some competitive harm.•.11

Good cau e can be demon trated by showing that particularized harm will result

from the disclo ure of information.
12

Among the factors considered for confidenlialily

protection under Fed. R. Civ. P. 26(c)(7) are (I) the extenlto which infonnalion is known to

tho e outside the business; (2) the extent 10 which the information is known 10 those inside

the busine s; (3) the measures taken to guard the secrecy of the information; and (4) the value

of the information 10 the business and its competitors. 13 As demonstrated herein, the scaled

9 Phillips. 307 F.3d al 1211 (courts have "broad latitude to grant protective orders to prevent
di closure of materials for many Iype of information, inclUding. bll/ 1101 limiled 10. trade
se.rets Or other confidential research. development. or commercial infonnation.") (italics inongrnal).

10 Seal/Ie Times Co. v. Rhinehart. 467 U.. 20.34-35 (1984).

II Jack ~. ~einslei.n, Secrecy in Civil.Trials: Some Tentalive Vi~lVs, 9 J.L. & Pol'y 53. 57
(2~).( This provi 10~ does nOI. speCifically refer to the pubhc rnteresl. Rather, il applies
pnmanly to com!TIerclally sensitive information that might cause the defendant Somecompetitive harm.' ).

12 Phillips, 307 F.3d at 1211.

I) Sullivan Mlag. v. Valassis Commc'n, No. 93 Civ. 6350 (PKL) 1994 WL 177795 at .2
~O<P' .Y. Ma§' 5. 19~4); see Wz/cock v. Esuidev Capilal L.L.c. No. 99 Civ. 1078ILTSDFE

~~+n~~~3th~!i:en~i~rf~;i;"~p~Cie1ha~Ot~'th~o~a~/~~~ki~ina~;;[~~\~~a;r~~~cu~~~
In; :f~.~~:crlssp~~~~~;~..<r~~~ftl~~5155~'(ggic ~r~30~)e(ntered); NUlr~le~h,
order,lo protect against competi~ive harm); In re Worlds ~f 'Wo~der Sec en}~rrng protectIve
214. _16. .0. Cal. 1992) (entenng a protective order coverin "cl I . L Ilg.... '47 F.R.D.
because 'their dlsclo ure to competitors probably would be h~flJ~~)~ y-guarded documents

tXr,od,o, Eli Ully 'Dd Compaoy'. OPPOSitioo 10 8100... LLC d1bI
a'OCUllbtre eM'S' Motion to lalen'cae IDd 10 Unseal ~or2' •
Shu. ofAlasko " £II Lilly ODd CO"",..y (C.... O. JAN-66-056Jo CI)



• Plaintiffs Ex. No. 4121. This document contains Lilly markel
research and strategic marketing discussions. Lilly has takcn steps
to keep this document from being disclosed 10 Ihc public Or widely
CIrculated \\ ilhin Ihe eompan) because competitors would use Ihe
IIlfonnation COntained \\ ilhin Ihe document 10 Lilly's compelilive
dlsad, antage. Additionally. Lilly expended time, money, and effort7---- _

, S", \10tlon Re'luesling Confidential I'rOiections of Regulatory Communications Not
ubJecl 10 Publte DIsclOsure filed under seal rebruary 28,2008.

• I xhlbll C. J-ran on Dec!. at .. 17.

"('xhibll D. Leller from J. Zellner to M. Miller ( ov. 20, 2006).

I xhibll I. In re Zlprexa Prods Liab. Lilig.. MOL 1596 C
'\'0.3 al .. 7.9." o. ,ase Management Order

Huse"

• Document Bales umbered FDACDER 2154.2168. This documenl
\\3> produced b) the FDA 10 the Plaimiffs' Liaison Commillee in Ihc
/~ prexa MullidislricI Litigation pending before Judge Jack 13.
Weinstein. pursuam to Ihe prOleclive order in Ihe MDL.

'
• The

confidemialit) rights 10 this documem arc held by rDA, and Ihis
Coun should not disclose it 10 Ihe public wilhout permilling FDA
the opponunit~ to assen its documcnt's confidcntialily.'7

I "I., J, 'uml'n~ olla hed 10 non·disposili'e pleadings meel the Rule _6 "good

\IMld,rd. and . hould be kepI onfidemial:

• Plaintiffs E\. Nos. 10105. 10106. 10107. and 10111. TIle e recem
regulator: responses. a Lilly has previously n ted. 14 arc nOI
publi I~ a, ailable and not \\ idcly disseminalcd within thc company.
BOIh Lilh and the FD lake numerous steps. including exempting
these doc~ment from Ihe Freedom of Infonllalion ACI C"F IA·"). to
protect their confidemiality. Moreover. as SCI forth in the
Declaration of Timoth) Franson. "Ihe 2007 submi sions and
communications ore 0 current that companies with products in
compelition \\ ith L) prexa and Symb) ax could usc this infomlation
In gain unfair insight to their bcnefil, as wcll as 10 exploil this
IIlfonllation 10 haml Lill~ in the marketplace today."'S

Odrocbnl E.. LIII) and Com pan) 's OPPOSllion 10 Bloomberg LLC dlbl
Bloombrre '~I'~\1o~ion 10 1Dltnt.ntand 10 Un.Ra1 Rtc:ords' a
SID"'o/.<!In}." •. E:JI WI)' a.d Compa.)' (Ca.. No. 3AN.{)6.()S630 /)

c o E

005408
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to ndu t the market research reflected in this do umcnl.
Pennitting ompetitors to have thc bcncfits of thm rcsearch without
the allendant co ts would harm Lilly' competitive edge.

• Plaimiffs Ex. o. 10097. This documem i an internal Lilly policy
regarding imeractions with heahh carc profe sionals. Lilly ha taken
lep to keep this documem from being disclosed to the public or

widely circulated within the company becau e competitors could use
it detennine how Lilly trains its employees and Lilly's strategics for
imeracting with its customers. Competitor access to Lilly's training
materials would adversely impact Lilly's position in the
pharmaceutical marketplace.

• Plaimiffs Ex. o. 8262. This imernal Lilly email was disseminated
only to the recipients listed therein - it was neither widely circulated
in the company nor released to the public. This email reflccts
imernal Lilly discussion about its products and plans for furthcr
medical and regulatory development. Permitting Lilly's competitors
access to this email could give them insight into Lilly's development
plans for Zyprexa and other medications, allowing them to Counter­
detail Lilly products in the marketplace.

• PlaimilT's Ex. o. 3909. This draft leller to heahhcare professionals
was not available outside of the company, not widely disseminated
within the company, and Lilly takes steps to cnsure the security of its
documem and computcr systems. IS Lilly would be at a severe
competitive disadvamage if this documem were released because
draft documents give competitors insight imo Lilly's clinical
analysis and thought processes.

• Plain,tiffs Ex. o. 10052. This documem Contains a presentation to
Lilly s Global. Managemem Team, selling fonh prioritics and
busm~s Slrat~gles.. This documem is not publicly available and was
nOt WIdely ~I~semmated within the company because competitors
could use this mfonnallon to Lilly's competitive disadvantage.

iO:-::__---_
II See ExhibitS, Hoffman Decl. at .... 12-15.
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I. DOCUME T ATTACHED TO DISPOSITIVE MOTIONS ARE
PROTECTED DER THE "COMPELLING REASON" STANDARD.

I 0 attached 10 the e motion are excerpts of confidential
depo ition designation. The e deposition designations contain
di eus ions of trade secrets and other confidential bu iness
information. not all of which have been or will be di clo ed in eoun,
Or e en be relevant 10 the Case. Until Ihis trial concludes, il is
impos ible to know whether these de ignalions will be played in
open eoun. II is an inefficient use of judicial time and resources 10

allempt to separale thaI which has already played from thaI which
may be played or will not be played. These determinations arc beller
made after the complelion of trial.

• Plaintiffs Ex. o. 10025. This internal presentalion to enain Li~ly
employees" as not widely circulaled and not released to the public.
Oi emination to Lilly competitors could haml Lilly to the
marketplace.

When evaluating the confidentiality of documents allached 10 dispositive

motions,19 couns employ a "compelling reasons" standard 10 balance the public's interest in

accessing the coun with a litigant's interest in protecting confidential commercial

informalion.
zo

Under this standard, a "coun must weigh relevant factors, base its decision on

a compelling reason. and anieulate the factual basis for its ruling ... without relying on

hypothesis Or conjecture.'>21 "Relevanl factors include the public interest in underslanding

19 The public's interesl in accessing the couns is confined to the trial selling, and does not
bear on documents dIsclosed dunng the course of pre-trial hearings. See, e.g., In re Zyprexa
Injunction, 477 F. Supl" 2d at 412-/3 (public interesl is 10 monilor the eouns dOcumentsexchanged dunng pre-Inal do not implicate this interest). ,

20 In re Gabapentin Patent Litig., 312 F. upp. 2d 653, 664 (O.N.J. 2004).

:' Pintos v. PaCific Creditars Assoc., 504 F.3d 792, 802 (9th Cir. 2007) (alterat'o' '. I
mlcroal qUOlalJon marks and footnote Omilled). I n to ongma ,

o.r..daal Ell UII) and Campaa) 's Oppo ilion 10 Bloomb<rg LLC d!bI
8Joom~ ~... ' Motion to lQtt:~t:nt: and to Un.scaJ Rt<:ords' a
~ ofAIJ,,1uz " Ell Lilly and ContpQny (Cas. '0.3AN~CI)

c o E
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the judi ial proc and \\ hether di c/o ure of the material could result in improper u e I' the

mat rial for candalou or libelous purpo es or infringement upon trade secrets.,,22 "A well­

eltled ex eption 10 the right of acces is the protection of a pany's interesl in confidential

ommerciaJ infonnation, such as a trade eeret, where there i a sufficienl threat of

irreparable hann:·!J "[CloUJ1S may deny access to judicial records ... where they are

ources of business infonnation that might hann a litiganrs competitive standing.,·24 As

demon trated herein. the sealed Lilly documents attached to dispositive pleadings meet the

"compelling reasons" standard. and should be kept confidential:

• Plaintiffs Ex. os. 10098, 10099. and 10 I00. These document are
excerpted "call notes" from Lilly sales representatives. Call notes
are rough notes concerning sales representatives' discussions with
physicians. Lilly takes numerous steps to ensure that call nOles are
not available to the public and are not widely disseminated within
the company. Call notes vary in length, style, and use of
idiosyncratic Shorthand, and it is oftcn impossible to determine
whether a physician or a Lilly sales representative raised a given
topic or the extent to which any topic was covered or what was
actually said. evertheless, these call nOles would be very useful to
Lilly's .competitors. Competitors could use the call noles to roughly
detennll1e what concerns Lilly's Customers - doctors _ share with
Lilly about its products as well as its competitors' products. In this
way, call notes could be used like market research, Cosling Lilly Ihe
tIme, expense, and good will it has expended to compile thisinformation.2>

22

Id. at 802 n.9 (internal quotation marks omitted).

: In re Gabapentin Patent Li/ig., 312 F. Supp. 2d at 664 (internal quotation marks omitted).

(in::~~t~~g~:':n~:::IT~~t~e1r.eS/inghouseElec. Corp, 949 F.2d 653, 662 (3d Cir. 1991)

~ See Exhibil B, Hoffman Dec!. at" 17 18 ( J"
In the phannaceutical industry). - exp all1l11g "competitive intelligence gathering"

~e:.t~~~J!):D~ Com/panyl
$ 0PPOSilion 10 Bloomberg, LLC d/b/a

-.. OIKJQ 10 nttn-ene and (0 DSta' RecordJ
SiIu. ofAlo,t. Y. Ell Wi)' ond CO"'""ny (Co.. No.JAN~36 e/l

c D E

0054 I I
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abo,e. the di po ilive mOlion also attach e, ccrpts of
confidential depo ilion designalions. which mayor may not be
pIa) cd in open court or even be relevant 10 Ihc case. ~nli!. the
conclu ion of this trial. il is unknown whether the e deSignations
will be played. It i an inefficient use of time and re ources to
attempl 10 separate thaI which has already been played from thaI
which mayor may not be played. The e determinations are better
made after the completion of trial.

CO CL 10

For the foregoing reason, Lilly requests that this Court protecl from di closure

confidential Lilly documents filed under seal wilh dispositive and non-di positive pleading,

and deny Bloomberg's MOlion to Intervene and 10 Unseal Records. In lhe alternative, Lilly

reque ts lhat thi Court defer ruling on specific challenges to the confidenliality of Lilly's

sealed documents until the conclusion of the trial. This will promote judicial efficiency by

narrowing the universe of documents at issue and will enable this Court to make an informed

determination of the applicable legal sumdard as well as the sufficiency of Lilly's bases for
its confidential designations.

DATED this 20th day of March, 2008.

PEPPER HAMILTON LLP
ina M. Gussack, admined pro hac vice

George A. Lehner, admined pro hac vice
John F. Brenner, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Ene J. Rothschild, admined pro hac vice

and
LA E POWELL LLC
Attorneys for Defendant

By' ~~~~~~gg~~fft.~;:;-;-;~~TIrewsler H. Jamieson, ASBA 0.8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

~ea~nt ~ UI!> u~ Compaq) 's OPPOShion 10 Bloomberg lLC d!bI
m 'I ~"S MOltOo to IDltntnt and to oseal R«Ord ' a

.sm. 01AlJukD Y. £II LHIy and Conrptury (Cas. No. JAN-06-0!6JO Cil
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THESUPIDUOR COURTFORTHB STATE OF ALASKA

THIRD JUDICIAL D1STRJCf AT ANCHORAnp

STATE OF ALASKA,

Plaintiff,

v.

EU LILLY AND COMPANY, Case No. 3AN-06-05630 CJ

1. Discovery Material§

pursuant to Rule 26 of the Alaska Rules of Civil Procedure.

EXHIBIT -1t­
PAGE-L 0" ..J.k.

PROTECTIVE ORDER

005413

E

Defendant

Dc

This Order applies to all products of discovery and all inforrostion derived

8

.,

To expedite the flow of discovery material, facilitate the prompt resolution of

disputes over confidentiality, adequately protect confidential malerial, and ensure that

protection is afforded only to material so entitled, the Court enters this Protective Order

therefrom, inclUding but not limited to, all documents, objects or things, deposition testimony

and intem>gatorylrequCSl for admission responses and any copies, excerpts or summaries

thereof, obtained by any party pursuant to the requirements of any court order, requests for

production of documents, requests for admissions, interrogatories, or SUbpoena ("discovery

materials"). This Order is limited to the litigation Or appeal of tltis action ("Action").

2. Use ofDiscovery Materials

With the exception of documents Or infonnation that have become pUblicly

available without a breach of the terms of tltis Order, all documents, inforrostion or other



dJ CO\'ery material produced or discovered in this Action and that have been designated

confidential shalJ be used by the receiving party solely for the prosecution or defense of this

Action, to the ex!cnt reasonably necessary to accomplish the purpose for which disclo UTe is

made, and not for any other pwpo e, including any other litigation or judicial proceeding, or

Rule of Civil Procedure 26(c)(7); under any Federal or state statutes, regulations or court

3. "Confidential Discovery Materials" Defmed

parties under certain circumstances from producing personal identifying infonnation. In such

rules; or under Federal or state constitutions. Federal and state regulations may preclude the

For the pwpo es of this Order, "Confidential Discovery Materials" shall mean any

information that the producing party in good faith believes is properly protected under Alaska

any business, competitive, governmental, commercial, or administrative purpose or function.

the authority to review any such actioo by any party.

cases, the parties may produce redacted or de-identified infonnation for use in this litigation

and under the protection of this Order, provided, however, that the Court nevertheless retains

The terms of this Order shall in no way affect the right of any person (a) to withhold

mfonnation on alleged grounds of inununity from discovery such as, for example, attomey_

client privilege, work product or privacy righlS of such third parties as patienlS, physicians,

clinical investigators, or reporters of claimed adverse reactions; or (h) to withhold

information on alleged grounds that such information is oeither relevant to any claim Or

defense nor reasonably calculated to lead to the discovery of admissible ev'd ( )
I ence; or C as

B c o E
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reqwred by FedenJ or late law. If information is redacled for any reason, the redacting

pany shall produce a epaIate log thaI identifies the document ubjecI to redaction by bales

number, the reason for sucb redaction, and describes the nature of the infonnation redacted so

thaI other parties may ass the applicability of any privilege or production. Nothing in Ulis

Order shall be interpreled to require Lilly to prepare new privilege logs for the MDL

produ bon or upplemcot the privilege logs produced in the MDL.

Where large volumes of discovery material are provided to the requesting party's

for producbOn. During the preliminary inspection process, and before prOduction, all

4. Designation of Documents as "Confidential"

revIewed for confidentiality purposes, the producing party reserves the right to so designate

and redact appropriate discovery materials after they are designated by the requesting party

discovery materials reviewed by the reque ting Party's counsel shall be treated as

Confidential DIscovery Material.

<; ~ counsel for preliminary inspection, and designation for production, and have not been

a. For the purposes of this Order, the lerm "document" means all tangible

Items, whether "Tit:ten, recorded or grapltic, whether prodUced or created by a party Or

another person, whether produCed pursuant to SUbpoena, 10 diScovery request, by agreement,
or otherwise.

Confidential
b. Any document wltich the producing party intends to designate as

haJJ be Stamped (or otherwise have the legend recorded upon it in a way thai

~ B...., _c__ o E
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nng the legend to the anennon of a reasonable aminer) with a notation substantially

JIrular to the folio" ing:

S(aU ofAlllSka I'. Eli Lill}· and ompany: Confidenlial_ ubjeet to Proteclive Order

ueh stampmg or marklllg WIll take place prior to production by the producing

person. or sub Cl:juent to election by the receiving party for copying. The stamp shall be

am,ed much a manner as not to Obliterate or ob cure allY written material.

c. A pany may preliminarily designate as "Confidential" all documents

management, quahty control, production, reproduction, storage, canning, or OUler such

produced by a non'pany entHy employed by the pany for the purpo es of document

pu'l'O e related lo discovery, by notifying coun el for the other party Ulat all documenlS

being produced are to be accorded such protection. Once said documents are produced by

su h durd-pany vendor, the designating pany will then review the documents and, as

appropnate, d ignate them as "Confidential" by stamping the document (or otherwise

ha\ ing th legend recorded upon it in a way that brings its attention to a reasonable examiner)
8> u h

- 'on-DISClosure ofConfidential DiScovery Materials

Except WIth the prior wntten COn ent of the pany or other person originally

produ mg Confidenllal Discovery Materials, Or as hereinafter provided under this Order, no

Confidenllal Disco,ery Materials, or any portion thereof, may be disclosed to any person,

meludm any plainu!I; except as set forth in seetion 6(d) below.

B c o E
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rr fe "'10n8, . en lees In the Action;

I

IEXHIBIT -A-
"ACE~ 0" -l.!e..

OC,5417

Eo

coUrt officIals mvolved In!hi Acuon (inclUding coUrt Teponcrs, persons

"bere produ cd by a plamtiff, in addition 10 the persons described in

a

TWlI1 ,legal as istan ,and employees to the extent COn idered reasonably

d any person deslgllllled by the Coun m ti,e interest of justice, upon such

c

CoUrt !Jl3y deem PropeT;

6 !3P1!lllilli!ll:~<!Qg!ro..lu.ulill.!ll£lll!.!!C!...!L!l~"-L..£"-!!.!.>.!..!.l!.I

CoofidenUaI DI overy, 1aterial may be dJ 10 cd to and used onJ by:

unseJ of = rd f< T the panies ID thl Acuon and to lu 'heT partners,

Ong :n connection ,,'thin tIus Action, and the paralegal, clerical, secretarial, and other

M. -Iat _..

r.e e ~ to rendeT prof< 10nal eTnces in the Action;

b Inside ounsel of the parties, to the extent reasonably necessary 10 render

(,,"""Lng ndco recording eqUIpment at depoSItions, and any special master appointed by Ihe

b>ecuons (a) and (b) of !hi seeOOD, defendant's in-house paralegals and outside Counsel,

1O.ludJn any anomey employed by OT retained by defendant's outside COunsel who are

Sl3 CDlployed OT retained by such Outside counsel OT Tetained by the atlomeys employed by
or reta.J ed by defendant' outside counsel.

,
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lD preparing 10 t II fY;

outside consultants or outside experts retained for the purpose

n;

g

f. persons n Deed fI r depo II; ns r designated as trial willl ses, or Ih

cl of =ore! lD good faJlh eJ peel to t Dfy al depo ilion or trial, to the e lent

any employee of a pany or former employee of a pany, bUI only 10 the

h employees of counsel involved solely in one or more aspects of

orgamZln ,filan odIng, converting, slOnng, or retrieving dala or designating programs for

handhn cia", COnnected WIth thiS aCllon, including the performance of such dutic in relatioll

fun u II> el fI nil m (h) above;

10 • computerized bllgauon suppon sy lem;

employees of non-pany COntraelors performing onc Or more of Ihe

If consented 10 b) the Pl'lXIuemg pany;

eltent co Idered nocos ary for the preparation and trial of this Action; and, any other person,

Any mdtvldunJ 10 whom di clOSUrc is 10 be made under subparagraphs

(d) through (j) bo, e. shaJJ sign, prior 10 ueh disclosure, II copy of the Endorsement of

'P I u, e Order, I hed as EJthibil A. Counsel Providing access 10 Confidenlial Discovery

of the execuled Endorsement(s) of Protective Order. Any pany

endorsemenl may make II demand setting fonll the reasons therefore to

"In h the OPPOSing pany will respond in writing. If lhe dispute cannot be resolved the

~__B_L c o .E

ons 18
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Dc8

demanding party may move the Coun for an order compelling production upon a howing of

good cause. For testifying cxperts, a copy of the Endorsement of Protective Order executed

by the testifying cxpert hall be furnished to counsel for the party who produced the

Confidential Discovery Materials 10 which the expert has aceess at the time the expert's

designation is erved or at the time the Confidential Discovery Materials are provided to the

testifying cxpert, whichever is later. Before disclo ing Confidential Discovery Materials to

any person listed in subparagraphs (d) through (j) who is a Customer or Competitor (or an

employee of either) of the party thai so designated the discovery materials, but who is not an

business days advance notice in writing to the counsel who designated such discovery

employee of a party, the party wiShing tn make such disclosure shall give at least three

materials as Confidential, Slating that uch di clOSure will be made, identifying by subject

maner category the discovery malerial to be disclOSed, and stating the purposes of such

disclosure. If, within the three business day period, a motion is ftled Objecting to the

proposed disclo ure, disclosure is not permissible until the Coun has denied such motion. As

used in this paragraph, (a) the term "Customer" means any direct purchaser ofproduclS from

LIlly. Or any regular indirect pun:haser of produclS from Lilly (such as a pharmacy generaJJy

Purchasing through wholesale houses), and does nOI inclUde physicians; and (b) the term

"Competitor" means any manufacturer Or sell~r ofprescription medications.

The notice prOvision immediately above applies to consul"-1S and! . d
~, Or 10 ependent

contractors of Competilors to the extent the consuJlanlS or contractors derive a substantial



ncum cience area.

..... IOfI6

01)5420

D

a. The parties agree that the inadvertent production of any diScovery

c

8. Inadvertent Di c1osure~

..8

7. Production of Confidential Materials by on-Partiel;

An non-party who is producing discovery materials in the Action may agree to and

obtain the benefils of lbe terms and protections of this Order by designating as "Confidential"

lbe di covery materials lbat the non-party is producing, as set forth in paragraph 4.

materials lbat would be protected from disclosure pursuant to the attomey-cuent privilege,

ponion of lbeir income, or spend a substantial portion of their time working for a

'''-t manufacturers prescription medical products in the
phannaceuticaJ company u",

lbe work product doctrine Or any other relevant privilege or doctrine shall not constitute a

WlUver of the applicable privilege or dOClrine. If any such diScovery materials arc

inadvenently produced, lbe recipient of the diScovery materials agrees lbat, upon request

from the producing party. it will promptly return the discovery materials and all copies of the

discovery materials in its possession, delete any versions of the diScovery materials on any

database It maimains and make no use of the information Contained in the diScovery

materials; Provided, however, lbal the party returning SUch discovery material shall have the

right 10 apply 10 the Coun for an order that such diScovery materials are not protected from

disclosure by any pnvileg
e
. The person returning Such material may not, however, assert as a

ground for SUch motion the fact Or Circumstances of the inadvencut production.



b. The parties further agree that in the event that the producing party or

other per.;on inadvertently fails to designate discovery materials as Confidential in this or any

other litigation, it may make such a designation subsequenUy by notifying all persons and

a. Nothing shall prevent disclosure beyond that limited by tltis Order if thc

b. If at any time a party (or aggrieVed entity permitted by the Court to

prospectively treat the designated discovery materials as Confidential, subject to Uleir right to

di pute such designation in accordance with paragraph 9.

producing pany consents in writing to such disclosure.

After receipt of such notification, the persons to whom production has becn made shall

parties lO whom such discovery materials were produced, in writing, as soon as practicable.

9. Declassification

intervene for such PllI]Xl e) wishes for any reason to dispute a designation of discovery

materials as Confidential made hereunder, such person shoJI notify the designating party of

such dispule in writing specifying by exact Bates number(s) the diScovery materials in

di PUle. The designating party shall respond in writing within 20 days of receiving this
notification.

c. If the parties are unable to amicably resolve the dispute, the proponent of

confidentiality may apply by motion to the Court for a ruling that discovcry materials

stamped as Confidential are entiUed to such Status and protection under Rule 26 of the Alaska

Rules of Civil Procedure andIthis Order, provided that such motion is made w·oL'. fi
luun 10fty_ Ive

EXHIBIT --.4­
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a. Counsel for any party may show Confidential Discovery Materials to a

days from the date the challenger of the confidential designation chaJJenge the designation

Or such other time period as the parties may agree. The designating party shall have the

burden ofproofon such motion to establish the propriety of its Confidential designation,

d If the time for filing a motion as provided in paragraph 9(c) has expired

without the filing of any such motion, or ten business days (or such longer time as, ordered

by this Coun) have elapsed alter the appeal period for an order of this Coun tllal Ule

discovery materials shall not be entitled to Confidential status, the Confidential Discovery

Material shall lose its designation,

deponent during deposition and examine the deponent about 'the materials so long as lhe

10. ~nfidential Discovery Materials in DepositiQ.!!§

deponent already knows the Confidential infonnation Contained therein Or if the provisions of

paragraph 6 are complied with. The party noticing a deposition shaJJ obtain each witness'

endorsement of the Protective Order in advance of the deposition and shall notify lhe

designating Party at least ten days prior to the deposition if it has been unable to obtain thaI

endorsemenL The designating Party may then move the Coun for an Order directing that the

willies abide by the terms of the Protective Order, and no confidential dOcument shall be

shown to the deponent until the Coun has ruled. Deponents shall not relain Or COpy portions

of the lraoscript of their depositions that Contain Confidential information not provided by

them Or the entities they represent unless they Sign the fonn described and th .

, 0 erw,se COmply

B c o
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under this Order hall be excluded from being present.

EXHIBIT -A.­
P"GE-lL OF ...J.k..

''''110116
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b. Parties (and deponents) may, within thirty days after recciving a

I I. Confidential Discovery Materials Offered as Evidence at Trial

8 C

depo ilion, designate pages of the transcript (and exhibits thereto) as Confidential. Until

with the provi ions in paragraph 6. A deponent who is not a party shall be furnished a copy

of tIus Order before being examined about potential Confidential Discovery Materials.

While a deponent i being examined about any Confidential Discovery Material or the

Confidential information contained therein, persons to whom disclosure is not authorized

expiration of such thirty-day period the entire transcript, inclUding exhibits, will be treated as

SUbjecltO Confidential protection under this Order. Ifno party Or deponent timely designates

a transcript as Confidential, theo none of the transcript Or its exltibits will be treated as
Confidenual.

Confidential Discovery Materials and the information therein may be offered in

evidence at trial or any coun hearing, provided that the proponent of the evidence givcs

ootice to counsel for the party Or other person that designated the diSCovery materials Or

information as Confidential in aCCOrdance with the Alaska Rules of Evidence Or rulings in the

Action governing identification and USe of exhibits at trial. Any party may move the Court

for an order that the evidence be received in camera Or under other conditions to prevent

unnecessary disclosure. The Coun will then determine whether the proffered evidence



should continue to be treated as Confidential and, if so, what protection, if any, may be

afforded to such discovery materials or information al trial.

"" 12 006005424

8 C

"TH.1S DOCUMENT CONTAlNS CONFIDENTIAL INFORMATION
COVERED BY A PROTECT1VE ORDER OF THE COURT AND IS
SUBMITTED UNDER SEAL, PURSUANT TO THAT PROTECTIVE
ORDER. THE CONFIDENTIAL CONTENTS OF THts DOCUMENT
MAY OT BE DISCLOSED WITHOUT EXPRESS ORDER OF THECOURT"

13. Q!COt Consul~

sealed envelopc; clearly marked:

12. Filing

Confidential Discovery Materials shall not be filed with the Clerk except wheo

reqwred m connection with malters pending before the Coun. If filed, they shall be filed in a

and shall remain sealed while in the office of the Clerk so long as they retain their status as

Confidential Discovery Materials. Said COnfidential Discovery Materials shall be kept under

seal until further order of the Coun; however, said Confidential Discovery Malerials and

other papers fLIed under seal shall be available to the Court, to Counsel of record, and to all

other persons entitled to receIve the Confidential information COntained therein under the
terms of this Order.

othing in this Order shall prevcot or otherwise restricI Counsel from rendering

advice to their clicots in this Action and, in the course thereof, relying generally on

examination of Confidcotial Discovery Materials· Provided however that . d.
' , ,m ren enng such



14. ubpoena by Other Courts Or Agencies

If another court or an administrative agency subpoenas Or otherwise orders

notify the designating party in writing of aU of the foUowing: (I) the diScovery materials that

production of Confidential Discovery Materials which a person has obtained under the terms

of !hi Order. the person to whom the subpoena Or other process i directed shall promptly

are requested for production in the SUbpoena; (2) the date on which compliance with the

dvice and olberwi e communicating with, uch client, coun el shall not make specific

discJosure of any Ilem so designated except pursuant to the procedures ofparagraph 6.

subpoena is requested; (3) the location at which compliance with the Subpoena is requested;

index, docket, complain~ charge, civil action Or other identification number or other

(4) Ibe identity of the party serving Ibe Subpoena; and (5) the case name. jurisdiction and

designation identifying Ibe btigation. administrative proceecJjng or other proceeding in which

Ibe subpoena or olber process has been issued. In no event shall confidential documents be

produced prior to the receipt of written notice by the designating party and a reasonable

OPPOrtunity to object Furthermore. the person receiving the Subpoena Or other process shall

COOperate with the Producing Party in any proceeding related thereto.

15. N9n-te!!!!inatiQll

The Provisions of this Order shall nOt terminate at the conclusion of this Action.

Wilbin ntnety days aller final conclusion of all aspects of this Action, cOunsel shall, at their

opuon retUrn Or destroy Confidential Discovery Materials and all COpies of same. If counsel

B C



elects to d troy Confidential Di covery Materials, they shall consult with coun eJ for the

" .. 14 0fT6

EXHIBIT --A­
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005426

othiog in this Order shaH prevent any party or other person from seeking

16. Modification Permined

8 C

producing party on the manner of destruction and obtain such party's consent to the method

and means of destruction. All counsel of record shall make certification of compliance

herewith and shall deliver the same to counsel for the party who produced the discovery

materials not more than one hundred twcoty days after final termination of this Aetion.

Outside counsel, however, shall not be required to return Or destroy any pretrial or trial

records as are regularly maintained by that counsel in the ordinary course of business, which

records will continue to be maintained as Confidential in conformity with this Order.

17. Rl;Sponsibilirv ofAnomevs' CopiS

modlfication of this Order or from objecting to diseovery that it believes to be otherwise
improper.

The aDorneys of record are responsible for employing reasonable measures to

control and record, consistent with this Order, duplication of, aceess to, and distribution of

Confidential Discovery Materials, inclUding ab traCts and sununaries thereof.

'0 duplications of Confidential Discovery Materials shall be made exeept for

providing working copies and for filing in Coun under seal' ProVided, how th .

I ever, at COPIes
may be made only by those persons specified in sections (a); (b) and (e) of paragraph 6

above. Any COpy Provided to a person listed in paragraph 6 shall b

e returned to counsel of



record upon completion of the purpose for which such. copy was provided. In the event of a

change in counsel, retiring counsel shall fully instruct new counsel of their responsibilitie

under this Order and new counsel shall sign this Order.

I. 0 Waiver of Right or Implication ofDiscoverability

a. 0 disclosure pumJant, to any provision of this Order shall waive any

righlS or privileges of any pany granted by this Order.

EXHIBIT~

PACE...ki. OF --l.!t2.
005427

b. This Order shall not enlarge Or affect the proper Scope of discovery in

c. The entry of this Order shall be without prejudice to the rights of the

olbing in this Order shall preveD! any pany from seeking an appropriate

19. fm
--~="-"-'-'==""-"""""'-'''''-Ll!!.!!!£Ul!!

B C

this or any other litigation nOr sball this Order imply that Confidential Discovcry Materials

reserves the right to object to any disclosure of information Or production of any documents

are properly discoverable, relevant, or admissible in this or any other litigation. Each party

that the producing pany designates as Confidential Discovery Materials On any other ground

it may deem appropriate.

Panics, or anyone of, them, or of any non-pany to assert or apply for additional Or different
protection.

protective order to funher govern the use ofConfidential DiSCovery Materials at trial.

Disclosure of discovery materials designated Confidential other than in accordance

",ith the tenns of this Protective Order may subject the diSClosing person to Such sanctions

and remedies as the Conn may deem appropriate.



ORDERED this.ZZ. day ofJuly, 2007.

ThV£~e~~in"i'dn:-:er::""---­
Judge of the Superior Court

.-. JUly 30.2QQ1_.
oI"- w n..I'ONdlJ..~~..... _01_
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nns OOCUMEXT REU.1ES TO.
l 1.OCAl. J176 A.'ID PAIlT1ClPATlNG
D.Il'LOYEIlS HEAl.Tll AND 'lvUFAAE FUND,
ERIC TAYAG lU>d MID-~ NATJONA.l.
L.1FE IN l1RANcE CO-'IPANY OF TEXNESSEE
.. bchoJf of thanocl... and olhc:r Wnilort,. a.....ad

GEJlALoHO~dedon•• oocIo pcnohy ofpojwy, pu....."t Co lhc

po.".; ...... 01'21 U.S C, Socboo 17%... follows:

I. I un cmploy<d by Eli uu, ood Company ("Wily') as Mono ., of Olol>oJ

eo.-... IalcJJ._ S...."".

2. 1- beco ""played by Ully >ince Nova.be. 1991.

....,....,.,)'mQt. LiIIy.I_ti>< Du=or ofCClOnp<titi-.l..db,..,.., for Sac

ood~L-...~ u....1'-... eo...rm"..: Ovr--...." Ovnv.J.'l:uvat_

Ou~(I'">; Ux».-_ M. FLu>. eo..nm., ""n.ucocc: How TO G"'Ir;
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•Howm USE IT (I 915); !l£>IlA>cIN GIlAD, TH£!lusJ>tESs lHm.iJ<;EHCE SnTDe A !'/f;w Toct. RlR

Cow£Tmvt: ADV»<TAGE. (1938); BooAlLll' GJUD, BUSlI'£SS BullDSPO'JS: RuuONG YOUR

COWPAHrS E.H1'JlD.icHw AHO O\TrDATtO MYTltS. BWEn AND Assl....moNS ....-m TIlE REALmES

'" T OQAY"S MAnFTS (J994); MICIIAI1 E. PonEt, COMPElTT1V£ SnlATEOV: 1'EolNtQU£S rotl

A ","'lJl'G INDUST1lI£S AMoCOM1'£TTTORS (1980); as ",elJosa\Dl)emus articles by Jan Hwing.

undawbom J olso.rained. 'hav< o1so been. member oflbe Society of COmpetitive )otelJi_

Prof=iooa1s sioce 1989.

S. Par1 ormy rc:spoosibilitics.,. as ~"CIl as the: responsibilities oftbe

Comprti1i'YC lDtcUigrott Group gcnt.ra1Jy, is to cdue:atc: cmployea as 10 the importaDcc of

as 10 the dangcn of rompctith"t: hanD fiom Ihc: fai~ to keep iotdliscacc at. - CVaJ S«JDinaJ,.

innocuous documents - confidcntjaJ. ) also assi51 gJobe.l poducllc:aD'lS ?" bow to pIber

compaitive d.,. from the. public dom.aiD for usc in gainiO& adv...... in the. marketplace..

6. From Ibn upcri<nce and "";nin&1_ Ibe val"" 10 Lilly'.

~orsofintt.r'JVt.1 Lilly documcans" including lhose at issue in this aK.. ifthcy 'Were

pennined 10 be Idcascd in the public domain.

7. 1 '-_rcvK-d !he Aoncn<kd CconpIainl, ood cacb ofthe documems

.daCJlCed lbc:rcia as Ii.sk:d on dJe anacbed Sc~wc ··A."

I. Each ofth<documen.. lisle<! in th< AlJl<nded COmplaim and Scb_

"A" ........... mfonnatioo of.he type thai L1ly ....... and protceU os confidential, aDd is subjec:t

10 LtJIy~s c.onfidcntiaJny polkcs and proctdures described bdo~...

•

9. Each ofthe _lislod iD lbc Am<ndcd Complaial and Sd>oduIe

"A·......ms womw'" rdaod 10: c=5dcotiaI racarcIl and dcvclopmao information;

·2·

005430

c
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""''''Il;c plans; morteting plans, m••gia; cocn~lItII!)osos; 1Da't.. Jaan:h; diaicallrioJs

..., DOQ-dici<:allrials; Of i"=aj"", ";I/t by ,.Cul.,,,,,, or poWishers. Eoc:b~ In'als

SOI1l<lhiDg lboulliny's imemol~ mel Sl71lCtUre, q1lilj6es as inldJi..- .1_.. IDd if

disserninoll:'" WOuld be 1lS<:fuJ 10 Lilly's comp<tit... in the ttyp;caIllOlipsyebotic _<1pIoce,

and lilly 1l<I>a>I1)••

II. liny dedicwcs • substootioJ _ oflime. "'-Y. ODd '<oour_ 10

mvl:d ",",,"TCh; clinicol trials ornd """·c1inical trials; ond i_i..,.";th "cuI-.... ond

publishers. liny =Oeniul'hc cOa>P<titi.. lhrel.. ";thin the Pbonn.ceUliw ind.....,. ond ....

UnPlc;m.",cd <I,bon"e safety 1"<.....,.. '0l"<vent i,. eOMdCDlial inf9nnllioo &om &Iliac ink>
• compctiton:" haods.

12. E>ay U11)·"'PC..ed faeili'l """"0)' pOYIle security _ and ..m...
pO'..'e >ecurity SJ'SI<:n>s. An ","plo,... and euost. "'US,-.. lin inc6v;doaJly ...;p..t and

~-ty~ .. -......,. 10 _io " ........... Widlio lilly's cO<Dpulcr I)'S1eIl1,

<ado anpIoy"" i.p- •-,CIZlOiI ........ ";th tiv,;1<4 ..... by otIoers -ntDn lbe

~. lilly', doc..,..", ---.._em also p1ovid.. limi"" employ"" ....... '0
Ully·,~.

•

•
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14. tiDy CXk::Ilds.its.~ (or prcxectioc fOJ U)OCJdcntial m..auria) Lo

..,.,."...... "<Ddon,lIItd.-m-,- .. well Every _ t ....vinc Lilly

JOentiJl.) DWeriaJl Qf c!aa 1$ boond by cooGdt-nlilllity a£fC"ctnC'nas. wtw:b plOfC"ClS

........~~·ully.

otba pb)'5M:&l or d ...""•• polocy. we clisOpIu.ot up 10 ond u.:Judinllmntno';... of

anpt.oymc:nl

mforrnaUon-SJ'CClfic app-ovaJ u Dbtatntd by lbe unp$O)cx·, supc7'YUor. and osd)' .ner

oons:~ occd ra.. canf~it'1 aatotmaJl; .wovcd by Lilly'. La.... Olviston and

of tbcu cmplO)'lllClll.

c 0



•

•

•

J.5.. L.iJ1)' also ~"OJes substantial JtSOUJee3 both 10 monj'onns competilOr data

io Ihe public domoin ID assist ilS =1'l1io p1anni1l£ for ilS prodllCt$, aod 10 proI«Ling ilS 0"" data

from public dissemination.

16. Lilly curn:nlly mark... ov<!" fifty mediClllions. each with. differwl

market base. as wen as many compounds moving toward the marlcet. while developing De'W

indicatioDi. or Ji.De extensions for aisliD@ products.

17, Z~is iu<ficalcd fo<_ by paticnu with bipol'" disorder and

fiercely oarnpeaitiYe, and Lllty tm1S.l compete wilb phannltCCUlic:a.l compmks such as

AstraZc:oeca. Brislol-M)'ttS Squibb, Janssen, Mack, Nourtis,. and Pfiza, as wen as ~ith

18. Competitive iot~lligc:ncc: ICquUes. the: pthc:ri:ng of <bt. bit-by-bit;

IballlR' cathered. \he D'KJt't compktc the pKtun: of the: compctJlor thai can be ~.jncd. With

MXC:SS 10 1bc: documems al Woe here. a competitor could obtain considerable insighl into LiUy's

~ dccisioD u-~ inlC:mal1IrOI'lcic&$, stnllc:eia; (ol«velopmcnt, and i~ prOttSX$ for

delibc::r&tica IOd stn:tclY-impkmedlalion. P~blic: dissoninAlioo would rew:a! the roannc:,. in

~ 1bc OOIJIP-DY coasidc:mt 01' ckvc.)opcd Jaean:h information, SIrIIC&ic plans, ma.k.etina

plllD5. ~tralCPes. c::ompnj1ill'C analyse:., nwkea In('alch, dioiallrillb and non-tJinic:e1 hiats, and

i:o&eraa~ 'lIritb rqub\Ot$ cw publi5hc:n. JfUlty·s inlc::mal documents \~rc 10 be publicly

di=ina1crl,~ Jllw'o>ac=icoJ <OmpIIIl)' in Ihe wnrId, includi;'£compci1ors 10 eU or Lilly's

'S-

c
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•
imenirmcc. in an orpniz.cd aod a.sscmbkd manner.

J9. Public. dissemination ofUlly's internal documents \l.'OuJd W'Oric serious

20. With thr benefit of nol only lbc: infe.rc.nces lhat can be dra"''1l bam

individual pi=s of infonDlltion, but also by ...hal can be lamed by compar;n& individual

documeo:tI ""ith otbc:r docuroc:nls - both docuJnaJu lhalae publicly .vailable as 'Well as 0Iber

clocun>eJlu lha1 an subjCC110 this cbaIlc1ge - p!>armll<eulicol compao;es woddwide wouid be

counl<nncosW<S.

21. The documeoll "','QuId .bo permjt c:ornpetitofS 10 gc:ncrate I~ ofeUJT'ClJl

aDd fOfl11Cl UII" employec.l and coasultant:l1S pottntiaJ C'OOlae:t people 10 gather cornpc:titive

informatioo.. Showu,,& Lilly's ddibennivc proccssn QO also be used by competil0f3 to evaJualC

whether the. Zypraa<» 1nm bas weaknc::sxs lbat can be C01DpC:lith"d)' aploilc:d.

22- in addition to the ra,mc:diale harm Iha1 Lilly "¥\.'O'UJd fecc as .. TcsuIt of

public. diuClmoatioo of its doc:woc:nts, coropanic:l with products that compdc with Z)'J'fOUIl»

may ulilitt Ihr Zypraa4)'s docume:nu io coun1o-dctailing prucnJaiioru 10 UDy's c:uscomers.

sbowin& customers docuromts and infonnation taken out orconeQ1 with the aim ofclamasioc
Lally's ,rpctatioa _ boIsicrine COl'DpcOlor'S' n'*kd shua.

I ok<lo", Wldeo penally of pajury and ondct .be I..... oflbc Uni.ed SIAlcs of

•
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AFFIDAVIT OF TIMOTHY R. FRANSON IN SUPPORT OF DEFENDANT ELI LILLY
AND COMPANY'S MOTION REQUESTING PROTECTION OF

REGULATORY COMMUNICATIONS NOT SUBJECT TO PUBLIC DISCLOSURE

EXHIBIT 0
PAGE-l-~005435

Case No. 3AN-06-S630 CN

D

Defendant.

v.

Plaintiff,

FDA.

S. In March 2007, in the context ofan approvable letter for a new indication for
Symbyax® (combination ofolan7.aplne and fluoxctine), the FDA requested certain analyses of
Zyprexa clinical trial data with the intent ofupdating the United States label. The FDA made a
similar request in April 2007, in an approvable le~r for a new indication for Zyprexa.

6. In Augost and September 2007, Lilly submitted the requested analyses to the

IN THE SUPEillOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

I, TIMOTIIY R. FRANSON, being duly sworn, slate as follows:

1. I am currently employed by Eli Lilly and Company ("Lilly") as Vice
Presldeot, Global Regulatory Affairs.

2. Since 1996, I have had regolatory IIllIIllIgement responsibility in the United
Slates for all products within the neuroscience therapeutic area. I bave worked closely with the
regulatory scientists who bave primary responsibility for Zyprexa®.

3. During my tenure, I have participated in meetings and discussions with the
Food and Drug Administration C'FDN1 regarding changes to the United States label for
Zyprexa in 2003 and 2007.

4. On January 12,2007, the FDA sent Lilly a letter requesting certain
infonnation in response to articles published in 'In. New York Times. On February 20', 2007,
Lilly submitted to the FDA the solicited response, in three parts. Part one of this response,
structured in direct reply to allegations in The 1imes articles, offers Lilly's views regarding the
allegations. The second part contains literature requested by the FDA, and the third part contains
data requested by the FDA.

ELl LILLY AND COMPANY,

STATE OF ALASKA,



7. During this lime, Lilly and the FDA also exchanged communications
regarding draft labeling. Lilly revised the Zyprexa label on October 5, 2007.

8. Pharmaceutical companies and regulatory hodies regularly exchange
confidential information to facilitate the drug approval and compliance process in an efficient
and fair manner. These protections encourage full and frank communications, and both parties
maintain these communications in confidence.

. . 1.5. Clinical data discussed in such submissions and communications is owned b
lllly: Lilly ~edlcates a sub~tBntial amount ofresources to clinical trials and data analysis. Th/
data ~s propnetary because It has def1Il8ble value to Lilly, and that value could be transferred to
Lilly s competitors Ifdisclosed. With access to such infomtation, competitors could gain

9. Regulatory submissions and communications between Lilly and the FDA are
private and confidential, not subject to public disclosure. They contain confidential proprietary
information, confidential commercial Information, confidential trade secret information, and
other confidential information. These submissions and communications are exchanged between
Lilly and the FDA with an expectation and underlltanding that they will not be disclosed or
disseminated.

EXHmlT e..."
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10. Such regulatory submissions and communications are not widely disseminated
within Lilly, but instead are restricted to those employees with responsibility for regulatory
affairll. Lilly employees, in general, do not have access to these docwnents.

I J. Within Lilly, measures are taken to guard the secrecy ofthese documents. In
addition to the measures Lilly takes to guard its computer systems from external disclosures and
its physical plant facilities with security perllonneI, LiUy employees are bound by The Red Book

Code of Eusiness Cooduct, and by Global Lilly Policies, each of which delineates
confidentiality measures for Lilly Information Assets.

12. Such regulatory submissions and conununications are not publicly available,
oor have they been disclosed to the public.

13. These types ofdocurnents would not be subject to disclosure under the
Freedom ofInformatioll Act ("FOIA"), evell if requested.

14. Docurnents such as the New Drug Applications for Zyprcxa and for Symbyax,
which typically contain such submissions and communications. also are not publicly available,
nor have they been disclosed to the public. Such documents contain a cover sheet typically
reflecting the following statement

TIIIS DOCUMENT CONTAINS TRADE SECRETS, OR
COMMERCIAL OR FINANCIAL INFORMATION
PRNILEGED OR CONFIDENTIAL, DELIVERED 'IN
CONFIDENCE AND RELIANCE THAT SUCH
INFORMATION WILL NOT BE MADE AVAILABLE TO THE
PUBLIC WITHOUT EXPRESS WRITTEN CONSENT OF ELI
LILLY AND COMPANY.



1
I

considerable insight into Lilly's strategies, pJan.s. processes, goals, and actions. This type of
infonnation is useful as a guide for competitors' own drug development and research efforts.

16. Dissemination ofthe data and of these strategies could cause commercial
hardship to Lilly and would benefit its competitors in the marlcetp1ace.

17. In particular, the 2007 submissions and communications are so current thaI
companies with products in competition with Zyprexa and Symbyax could use this infonnation
to gain unfair insight to their benefit. as well as to exploit this information to harm Lilly in the
marketplace today.

SWORN TO AND SUBSCRIBED
BEfORE ME, NOTARY, this
<P.1/t1- dayO(F~
~oe60

Lana DIshman
My C:;ommission Expires:

February 8, 2015
Resident of ./otlnson County

o
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November 20,

Michael Miller, Esq.
Miller & Associates
105 North Alfred Street
Alexandria, VA 22314

Re: Zyprexa Plaintiff's Steering Committee v. FDA
Multi District Litigation No. MDL-1596 (JBW!

Dear Mr. Miller:

Please find enclosed a CD containing documents that are
responsive to the PSC's sUbpoena issued to the FDA in the above­
captioned case, as narrowed by letter from Michael Goldberger,
Esq. to you dated July 18, 2006, and a corresponding privilege
log. FDA considers these documents, along with the withheld
pages, as indicated on the privilege log, to be a full response
to the above-referenced subpoena.

It is further FDA's understanding that, pursuant to
agreement between the parties and the FDA, as set forth in the
letter from Andrew Rogoff, Esq. to AUSA Goldberger dated July 26,
2006, we are producing documents pursuant to the terms of Case
Management Order No.3 ("Protective Order") dated August 3, 2004,
entered by the magistrate judge in the underlying case in the
Eastern District of New York.

Please note that certain information within the documents
contained on the enclosed CD has been withheld. These
withholdings, detai17d o~ the pr~vilege log, include third-party

'confidential comrnerc~al ~nformat~on, personal privacy
information, information about which the government will assert
the deliberative process privilege, and information outside the
scope of discovery as agreed to by the parties.

E
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have. Please feel free to contact me with any questions you may

Very trUly yours,

J~~e~ il,,- tlt, / tkp
Jessica L. Zeller
Assistant Chief Counsel

Enclosures (2)
CO

CC: Michael Goldberger, Esq. (wi thout attachments)
Andrew Rogoff, Esq.
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UNITED STATES DISTRICTCOUR'r
EASTERN DISTRICT OF NEW YORK

In reo ZYPRExA
PRODUCTS LIABILITYunGA110N

. :nuS DOCUMENT RE1.AlES TO:
. ALL ACTIONS '.

x·

MJ,>L1'10. )596

MOVAN1'S COUNSEL IS DIRECTED
TO SERVE 1\ COPY OF THIS ORDER
ON ALL"PARTIES UPON RECeIPT

/

x. . eA~~ rl"\Ao\l ...c.t""~"''''. .
~FE!llf: ORD_ER NO.3 IPROTEr;:nYE ORDERlY

Toe:ite the flow ofdisaovery materia~ facititate the pro~pt resolution of

dispules <lVe,. ~Ojif\dentialjtY.a.dequately protect confldenliahliaterial; and OOStlre.thal Protection

is afforde<l <>illy !OllIaterial so entitle<!, .thi-Court enters thisJ>rotective Order pursuant to Rule 26

of the Federal Rules of-Civil Procedltrll.

i. Discovery Material~.

T.his.Order llPplies to aU products 'of discovery and"all infoll'natiQh de6ved

therefr6m•. in:ciuding; but not·limited to. all d?cuments. oQjeCts or things. dq,osition testimoriy

and interrogah;H'iY/requ~for a~SsioD responses. and any cOpies, ,excerpts" ors~ries

thereof, obtained by anY party P1lfSUa!if to-Ilie requirements ofany c0Ut! order._<equests for

'production ofd~~ts,requ~ for ·admissions, interrogatories,. or SUbpoena C'discoveIy

materials")_ This Order is ·Iimite<! to the Ii_ligation oraW.eaJ ofimy action brought by or on

bebaJfOfplainli!fs. aUeging personal injuries ","other damages arising fio11J plaintiffs' ingestion

ofolanzapine. COlfl!DOnly knoWn as ZYPrexa® ("Litigationj.and includes llJiy Slate court .attion

Where counsel for the Plaintiffhas agree<lto be bound by this order.

2. Use of~cove.ryMaterials

With the exceptirm ofd(>CllJnents or informatioa that has become pUblicly

available without a breach of the terms ofthis Order. aUdOCUinents. infOTmati.Dn or other

005440 EXHIBIT E
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'disc~very materials produced 0< dimvered in thls LitigaliOIi and tIiat have been desigmited

confidential sbalJ-be used by the receiving party s.olely for the p.IOSteution or defense ofthis

. Litigation, to the extent reasonably necessary toaccomplish the purpose fur whicl> discloS!Jre .is

made, and not for any 'other puipose. including any ¢her'litigatiOD.ofjudicial proceed.iDgs~. or. .

any busines;s, comp~titi:ve. govemmeD:b!-l,.co~iaJ, or ad.m:ipistrativt pwpose or function.

3. "Confidential Discovery M'2teFials" D.efin'ed

For the purposes of !his Order, ·"Confidential Discovery Materials" shall mean

any information that the producing party in good· faiili believes'is properly protected UDder

FederuJ Rule ofCivil Procedure 26(c)(7).

The-terms oflhi' Order s!)all-in no way affect the right ofany person.C") to

witJihold" infOl1Iliition on ~egeiJ' grounds ofitmnunity from ~seoyery such as, fOf example,

.attorney/client privilege. wdrk ~roduct or privacY ~gbts ofsut::h third parties as. patients,

'physic::ians, cIiIiical investigatolS! or reportei~ro.f claimed adverse reactions; or (:b) to withbotd'.

informatjon on alleged groWl~S that such:infO.Iination is. nei~er ~leva,nt to-any cJ;rim or dc;Jense,

. nor reasonably calculated to lead ro the' discovery 'Qf adriJissiblc evidence. If ibfoimation .is

redacted Gn the basis.it is neither retev~t .nor reason~bl.y .caJculat(:d to 1~." to 'QIe disoovery.~f

3dmiSsib.le evid~ce. the redacting patti-shall' identify .on.a·separare Jog that identifies the

document subject"to redaction aild1lie reason for such Ieda.ction.

Where large volumesof disCovery materi;ili are provided to·the requesting party.'s

coUDSerfor preliIlliDary. in5pection..and designation for P~UetiOD. and have Dot been reviewed

for confidentia.lity purpOses, the produciilg plirty reserves the righi to so designate and redol:(

appropriate discov~ry materials aft~ they~ deSi~ed by.the~esting party for_production:

During the prelimina?: inspection process,~ before:production, all djscov~ materials

review:ed by the requ~~g party's cOunsei· sJ:aall ~tro~ted as Confidential.ni~~ery'material.

4. ~ignation orDo~ents·as "~oDfidential"

3. For the purposes ofthi! Order. the term «document" means aU

tangible items, wbeth;; written, re~rded or grapbic, wbethe~ produceo or created by a party Or



otherwise.

following:

-3-

Non,.Dis~losure of C~nfideritiaJDisc,o.verv ~'3terials5.

management, .quality.control, production. repr~uction~ storage, scaOninSi Of other.such .purpose

related to discovery; by ~otifying counsel for the oth.et·pacty·tha~aJLdocuments being produced

are to be accord~ such protection: Once.said documents are prqduced by su~h third party.

vendor, the designating Part¥ wilJ then review the d.ocuments and, as appropriate, ~jgnate.theni

as "ConfideDtial" by s.tamping the <locument (or otherwise bavin~ the .legertd recorded upon il in

a Ylay that ~rin~ its attention to a reasonable cX:.aIWner) as such.

c. A party may preliminarily des.ign~te as "Confidential:' all

documents produc;ed by ..third party entity employed by th~ party'for the pUlposes ofdocument

Such stamping or marking will bke place prior to prodUction bY the producing

person, or subscquentlo selection by the rc;ceivingparty for ~yiJig. The stamp sbalrbe affiJted

Zyprexa'MDL 1596: Confidential-Subject to·Prutective Order.

b. Any document which the producing party intends 1l1'designale as

Confidcntial sh~1 be stamped (or otherwise have the legend recorded upon it in'a way thaI brings

. . . ''all '. '1 10 thethe legen'd to the ~ttqltion ofa reasonable exammer) WIth a notation subs~tJ Y.SlDlJ ar· :

anotheJ: person; whether produCed pwsnant to.suhpOeoa, to discovery ""I1Ie$t, by agt<lOIDeDt, or

Except with the.prior written consent ofthe parly orother..pe~6n originally

. prOdUCing.¢Orifi~entia) Discovery· M~terials, aT as heremafter p~~ided ~der thiS·~~, no

Confidential Di;scovery Materials, or any portion therCof, nlflY be disClosed to any person,

including any plaintiff, except as se; forth in section 6(d) below.

005442
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d. any person desigoaJed "by tbe Court 111 the ~nter~t ofjustice, upon.

partners, associates, secretaries. legal assistants, and employees to the extent considered

reasonably neceSsary 10 render professional services in the Litigation.

inside couns~J ofthe part:i~. to' the'~:d~nt reasonably ncC1?ssary to

counsel of record fOf the parties in this Litigation and,to·hislhera.

b.

such tenns as the Court ~ay deem proper;

c. . where produced by a plaintiff, in.aqdition to the p-ersoris.desciib~~.

in subsections (a). and (b) of.thj~ section, a d'yfendanl's -in-house patal~gals. and oiitsjd~.co';U1sel, '

including any attorneys employea'by Of retained by defendant's ou~ide counsel wh'o.are '

assisting in connection within this Litigation, and the paralegal, cleri~l, secretax:ial" and othel:

sta ff employed ()(" retained by such outside cOWlsel or. retained by the attorneys employed by or

,retained by defendant's o~tside counsei. To the extents defendant does not haye in-:house

counsel, ~t may designate ~o individuals employed by such defendant (in addition to o1;Jtsit;le

counsel) to receive Confidential Discovery, Materials produced by plauitiff;

f. where produced by defendant Eli Lilly and Company, in addition

to the persons desct:Jbed in subsections (a) and (b) of this section, plaintiff's'attorneys in oth'~

filed litigatjon aJJegin~ injuries or darrmges resuJti?g from 1he uSc of Zyprexa@ including their

paralegal, clerical, secretariaJ and other staffemployed or retained by such COU~I. provided that

render professional services in the I..:itigation;

c. court: officials involved in thi~ Litigation (including court reporter's,

persons openting video recording equipment at depositjons. and any special mastCf appointed by

tl,eCourt);

. r

6. Permissible Disclosures ~r.Confiden~al Disc~veryMaterial

N 'th"din h 5 Confidential DiscoveIji Materials m.y be disclosed. olwJ stan g.paragrap •

10 and used only by:

1,

\l
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order;

g. . where produced by any defendant, OUI!ide·co1ipsel for any olb.er

. . ed b olb';' defendant's outside<Iefendanl, iocluding any anomeys employed by or retalO y any ..

counsel who are ~ting-in connection with this Litigati~n, and ~e parale,gaJ, clericaJ,

secretarial, and other staff employed or r:etaioed by such outside counsel;

h" ~onS"n~ticed for depositions or designated as triaJ"~sses, or

.th~se who.coUnsel-.ofrecord in good faith expect to testify at deposition or trial. to the extent

reasonably necessary in preparing 10 ~fy;

.. i. outside CooSU·ltants or outside·experts retained for the JlUlPOse of

assisting cOunsel ~"theLitigation;

j" employees ofcounsel invo~ed "solely in one"or m,ore 3sp'ects of.

organhin~) filipg. eoding. converting, storing; o~ retrieving data or design'ating programs for

ha~dling data connected with this action, inCluding the performan"c(:. OfSllch duties in relation to

.a computeflzea;'litigation support system;

k employees of third.party 'C9~tnlctors, ped"ormiitg one or more of the
fUJictions set forth,in'(j) abov.e;

I. any emptoyee of a party or fonner employee ofa party,.but only to

the extent,considered necessary for the ~reparatic)n~d tria),~ftl)is a<;tio~;.and.

. ro. any other perlio., ifC9nsentedio by the produciilg party,

Any individual to whom di;closure, is to·5o IDllde under subp.aragraphs (d):throUgh

(m) aboye, shalisign, prior to such disclosure, a copy of the Endorse!pcot ofProtective Order,

"nacbed as Exlubit A. Counsel providing access ,10 CoIiftdentiaJ Di~very Materials shall retain

copies oflbe executed EndorselJleDt(s) ofP"ro.lective Order..Any.party seeking .. copy ofan

endorsement may malie" d""""d se\ling forth lite reasons thereforto which the. OPposing Plll1Y

will reSpood in·writing, Ifthe diSpute cannot be resolved llie demanding party may move th.e

Co.urt for an order C9mpell;';g productioo upon ~ showing ofgood-cause. Fortesti~ experts,

-5-
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. a copy of the Eudo=ent ofProtective Order exocuted by iIIe testifying expert shall be

. furnished to counsel for the party who produced the Confidential Discovery Materials ~o which

the expert bas access. at th,e ~me.the expert's designation is served,.or at the~e the

0onfid~.tial. Disco~ery Materials are provide~ to the testifying expet:t. whjch~ver is. later: .

. Before.disclosing.Confidential discovery materials to any pers~D' listed in

.. Subparagraphs (d) tbiougb (m) wbo. is a CUstoDier or COIDp'ctitor (oran employee ofeither) of

the party that·so deSignated the discovery materials, but who is not an employee.ofa p~, the

.party wishing to make ~ch disclo.s~ sball give at least three (3j business days advance notice

in writing to the counsel who designatcd,such discovery materials as Confidential, statiJ;Jg that

such dist;losure will be made, iqentiJ)ring by' subject matter category tbe'diseovery material to lie

<!,isclosed, and stating" the purposes.of ruch .disclosure. If, within the.tliree (3J-business .day

pe,riod, a motion is filecf Objecting"to.the proposed disClosure, di~losure is not pemlissible.Ui1til

lbe Court has denied SUeD motion, AI; usedin·lbis paragraph, (a) the tefl\l "CUstome(' means

any direct purchaser ofp~oduc.ts from', Lilly, or any regular indirect- purchaser ·ofproducts from
. .. . .

Lilly (such as a·pharmacy generally pU~h~sing through wholesale houses), and· does not .include

phys.ic:ians; arid (b) the term "Competitor» m~s any manufac~er or seller of'p~cription

medicitions.

The notie.e provision immediately above applies to consultants ~d1or ind~~t

contrac~ori: ofCompe·titdz.s to ~e e*nt the consultants or contractorS derive. a su~tial

portion oftheir incO~7 o~ spend it substantial portion oftheir time wl,)rking for a pharmaceutical '

'. company tha~ manufacNren pr:es:c~Ption medi.cal prcKtucts in the ne~sciente area.

7.. P~o~ucti(jb o~toDfidential Materials.by Non-Parties

Any non-p~who is producing dis~ov~ materials in the Litigation maya~
to 'an~ obtain the benefits o~the terms' and protection~ ofOtts Order by designating ~8

."Confidential" the discovery materials that the non-partY is producing; as se~ forth in ~graPh
4.

-6-

I)

00544S
EXHIBIT e::::
PAGE~~



...
8. liIadverteoiDlsdosuj:es

The parti~ agree Iliat the iJia4v~t pn:>jlu<;tion ofany discovery

b. Thcparties furt!>er agre. that il) the evenl that the prodilcirig .party

or other PCTSQD in,advertently fails ~ designate dJ~e:Overy materials ~ Confidential in this Or any

mliterialsthat wouid be protected from disClosure pwsuant·1o the altomey-coent privilege, the

wodc product docbine or any otherrdevaut privilegeordoctriIie shalfnot constitute a waiver of

the appocable privilege·or docbine. Ifany such discovery·materials ,,;;, inadVertently produced,. .

the recipient oft!.Je discovery materials _ tha~ upon~t from the producing party, it will

promptly retum the discovery malerials and all cOpies of the discovery materials in ils

possession. delete any versions Qf the ~j~covery materials on:~y database" it.maintains and make

no u~e ofthe infonnatior:a contained in ~e d.isco~ery materials; provided, ho.w.~er. that the party

retumi~g.such discovery ·materialS shall have the-right ·10 ."ply t~.ureCourt for lin order. thai"

suC;h discovery mat.eIjals are not prot.ected~m discloSure .by ~y p~viiege. The persdn

returning suc:h 'matet:iaJ may not, how:ev¢c•. 'aSs'ert as a' groUnd for such m"otion the f<\C't-or

'~iTCU~stances of the' in~dvettent production:

. 9. DeclassilicatioD

a. . Nothing shaJJ prevent disclosure:~ond that iimiled by this Order
if the producing party consents in writing to such discloSUJc.

. . .' .
other I.;tigation, it may make" such a·designation subsequently by notifying an persons and Part~ .

. \0 whom such :discovery materials were produced; in.~tinJi. as soon as Practicable. Alia

receipt ofsuch notification, the~ to whOm: production ·has~n made shall·prospectively

treat the"deSignate4 discovery materials as Confidential,.SUbj~ to their right to dispute such

etesignation in accordance with paragr:aph ~.

-7-
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expired without· the filing of any suclJ 'mohon, or ten (I 0) 'business days (or s'~ch longer time as

ordered by this Court) have elapsed a:f:ter t,he ~ppeal p~jod for an, order of this Court tbatth~

discovery material-shall not be entitled ~o Confidential,status. the ConfideI!~j!"Discovery

Matenal shaH lose its desi~tion,

EXHIBIT E
PAGE--.lL OF (5005447
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10. Confidential Discovery Materials in· Depositions

a, .Counsel for any pa.rty may sh'ow Confi~ehtial biscovety Materials

10 a deponent during ·depositio.n 3I!d examine the' deponent about ~e ~t~rials,so,Jongas the

deponent already knows the Confidential infonnation contained:therem or if the provi~jonsof '

paragraph 6 are complied with, The party noticing a .depositi09 shall obtain each witness'

endorsement oflhi: protective order in advance oftbe depositiQn.and shall notify the desi~ating

party at least ten (10) days prior to th~ deposition ifit has'be~nunable to obtai~, th~t ~tness"

endorsem~nt. The designatingP.~ m~y then move the Court, fOf,an Ordcr 4if~cting that the

witness abide by the terms of the prote¢tive order. and no confidential dO.cument sh~Jl ~ shown

10 the deponent until the Cou'rthas ruled. ~eponents shan not ~tain or copy pQrtions of the

b_ Ifa! any time a party (or aggrievel entity pe11J1illed-i>y the Co11rt to ,__

intervene for such pmpose) wishes for any reason lO'dispute a designatiQn ofdiscovc:ry mat(:rials .

as Confidential made bereunder. such person shall n'otifY the designating party of stich dispute in

-t- specifying by exact Bates number(s) l1)e discovcl)' material's in dispute. The" qeSignating
~~ '. .
party shan respond in writing within 20 days or~eivingthis notifi<;atioD..

c. If the parties are tlnable to amicably resqlve the dispute, the

proponeni of confidentiality may apply by motion to the Go~ for aruiing that discovery

materials stamped as Confidential are entitled to suc!t st~tus and protection und~rR~e 26 of the

Federal RtJ!es of Civil Procedw-e an4·this Order, ptovidc4 th~t such motion ;s .made 'Yithin forty

five (45).days from tile dale the challenger of the confidential designatjpII challenges the

designation or such other time period as the'parties may auee. TI1:.e d"esignating party shaH have

the burden of proof on such motion to esbbfish the PfQpri~ of its Co~dential'desigpation.

d. lflhe time for filing a motion, as.provided in parn:grapb 9.c, has



confidential.

n. Confidential Disc.veaM,terials Offered as Evidenceal Trial

. C~fi~entia1 Pjsco...e~ Mar~ri~ls ~nd the jnfo~aJion' thereiJi· may l?e.o~d ~

~videnc<; ;!it ~al OT a'!y court hearing, J?ro~del:J.··that the ~roponent ofthe eviden:ce gives nolice to

counsel fONbe party or other.person. that designated the discover.y materials or irtfoimation as

CO~fide;1tia1 in accordance with th~ Federal Rules o~Evidence and any lOC3.;1 niles, standing

ordeJ:S, or rulings-in the Litigation governing jdeQtificatiOri and use ofexhibits at trial. Any party
- - - --

transcript oftheir ~sitioilsthat contain Confidential information nol provided by them 0< tJie

entities theY represent unless they sign-the fOlIO described, and oiherwise comply with the

- provisions in P';"graph 6_ A deponent who is not a p3ItY shall be furnished a-copy oflhis Order

befo";' being~ed about potentially Confidential Discovery Materials.. while adeponent is

being examined about any Confidential DiScovery Materials or the Confidential infolID3tioQ

,contained tb~, peISOns to whom disclosure is not autherizea under this. Order~aUbe

excluded from being present.

b_ Parties (and deponents) may, within thirty (30) days itfler rec~iving
a deposition, designate pages ofthe transcript (and exhibits thereto) as Confidential ..- Until

expiration of such thirty (30) day-period, the entire transcript, inclUding exhibits; will be tieated _

as subject to Confidential protection under this Order. If DO-party or deponent timely desjgnates

a t~nscript as Confidential, them none of the ,transcript or i~·.exhibits 'wiH l:?e treated as

may move·the CoUrt for an .order~at tlte evidence be r~ived in camera-or under otlier

conditions to preyent.unnec!=Ssary discJo:rure.. The Co\Irt will then determine whether the

pr~ffere.d eviden~ shOUld continue to be tr~d as COnfid~tial. and, jfso, what protection, if

any, may be afforded to sucb discovery materials or information at trial

l~. ~

Confidential Discovc;ry Marerials sball nol be filed with-th.-Clerk eXcept when

required in connection with matters-pending before the Coin -Iffiled. they shall be filed in a
sealed enveloPe; clearly marked:

II

_-9-
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-nns DOCUMENT CON)'AINS CONFIDEN11AL
. INFORMATl0N COvERED BY A: PROtECTIVE ORDER .
. OF rilE COURT AND IS SUBMITTED UNDER SE,AL .
PURSUANT TO THAT PROrnC'l1VE ORDER. :THE.
CONFIDENTIAL coNTENTs OF nus DOCUMENT MAY
NOT BE DISCLOS!ID WITHOUT EXPRESS ORDER OF .
THE COURT"

and shaJi remain sealed while in lbe office of the Clerk's" long as they retain their status as .

Confidential DiscOvery Materials. Said ConfidentiaJ DiscoveJ)- Materials shall be kept WIder

seal until further order ofthe Court; howeve~, said- Confidential Discoyery MateriaJs and other ." .

papers filed under seaT shall be avonable to the.court, to counsel ofrecgrd,1lI!d to all other.

per$ons entitled to receive the confidential informatioJl contained' therein--under' the terms of this

Order.

13. Client Consultation'

Noth~g in this Order shall prevent or-otherwise restrict counsel from. rendering

advice to their clients in thi,s 1;itigation and, in the coUrse thereof, rely:mg .genl~raJJy on

examination of~rifidentiaJDis.covery Materials; provid~~ however, that in I1=Dd~Dg such­

advice and'otherwise communic(iting with. ~ch client, counsel ~hi1J1 not make. specific disclosure

oi"Dy item so desill!l"ted except purnm,t-lo tJie procedures ofp;.ragniph 6.

14. Subpoena by other Courts or. Agencies

IIanother court or an administrativ~ agency suf>poenas ot·(jtJietwise orders

. production of Confi4ential Discovery Materials ~hich a~~ bas Dbtain~d ~der the t~rms .of .

this Order, the person to whom th~ subpoena 6r other process· is directed' shall pro";ptly notiJY.

tlie designati'ng party in ~ting ~fajJ'ofthe foliowirig: (1) ~ediscovery ;IDateria)s tha,t are

re~uested fo~ production in the subpoena; (2) th~ date"~n whic~ compli~ce'with the. subpoena ~s

requested;. (3) lbe location at whiCh ,:"mpliao~'wltb the subpoena is requested; (4)'tbe id~ntity

of~eP~se~g the sUbpe:ena; and (5) the ca~ name, jurisdiction and.index,.do~ket,

complaint. charge,. ci~iJaction.or'Other identification nUniber or oth; desi-~ationideo':+'': th
. '. uql~ e

-10-
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litigation, administrative·proceeding or oo.e;.proceeding in which the-subp0en8 ;". other proCess

iW been issued: In no event shall ~dential documents be prod.ced prior to the =eipt of

Written no.tice by the designating p3r1y and a reasonable opportunity to object. Furthennore, the

. person receiving thesu~aoro~process shall oooperale with the P'llducing party in any

proceeding related therelo.

IS. Non-terminatioD

The provisions oftbis ~er shall not terminate: at the conclusion oflhls

-Li.tjgation. Within ninety·(90) days after final conclusion ofaU lispects of this Litigation, counsel

sball, altheir oplion..retum or destroy·Confidential Discovery Materials ·and all copies ofsame.

Ifcounsel ejects 10 deslrOy Confidential Discovery Malerials, they sb3U consult with counsel for

.the prod1)eing party on lIie.m.;mer ofdestrue,tion and oblain-snch party's consenl to 'th~l'lhod
.andmea"Ds ofdestruction. AJI'CoUnseJ ofrecord ~halJ make certification ofC9mpliance'Jiere~ith.

and shall deliver the same to counsetlor ~e party who produced tb~ djsc~very: materials not

more than one hundred (wenly (I2Q).days after fioallerminiilion ofthfs Liliga.tiori, Outside

~sel. however, shan not be, required to return or destroy any pretri;d Or tria} recQrds as are .

regularly maintained by that cQUrlsel in the o~dinar.y course ofbusiness; which records wiIi :

c.ontinue to be-Jl?3intamed as confidential ~n conformity with thi~ Ohler.

16. Modification Permitted

Nothing in this OrderSQaII Prevenl any party Or. other person from seeking·

modification ofihis Order or frOio,objecting 10 discovery thaI it believest~·~~e.
improper.

. 17. Responsibility~Attorneys; CODj~

The ~l1omey~ ofrecord are responsible foreroploying reasonable me..u... to

COnlrOl aDd record, ,,!,mistenr with this order, duplication·of, access 10, and disbibution'~f .

Confidentiai Discovery Materials, including abstracts and SUJDmaries thereof.

No-dupJieations ofConfidential Discovery Malerials shall lie 'made excepl for

Providiog wortcing copies and for filing in CollIl under seal-pro·vide<!, bow that .
• J ever. COPies may

-11-
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No disclo~ p.ttswmt,to any-provision ofthis Order"shall Waivea,

c, The'entiy of this Order sb.llbe wllboutprejudice to the rights of .

'tlie pax:ies, or anyone of.theD?-. Or ofany non-party to asSert .or. apply for additionat'of di.tferent

prOl~tipn~ Nothing in this Orde~ th~1 prevent any party. fi:um 'se~king an appropriate protective

order to- further govern the use of Confidential piscovery Mat~aIs at tria].

19. -Improper Disclo5ure of Confidential Discovery Material

Diselosure of discovc.IX mat~ria1s designa~ ~onfidential other ~3D in '.

accordance with the terms of this .Protective Ordermay. sul;tject the discJosing person to such

~ctionS and r.emedies as the Court may deem app·ropriate..

be rna!!e only bY!bo~persons specified in ~ons (a); (b) and (c) ofparaJlr3Ph 6 above, Any

copy provi'ded to a perron'lisled in p3IllgI1lph 6 shall be .:.mmed to counsel ofrecord upon

completion of~ pwposefor which such copy w.. provided. br'the event ofa change in

,counsel, retiring 'counsel shall fully instruct new counsel oftheir responsibiJities under this Order

and new COUIl!eJ sha)] sign ·thiS' Order.

18. . No Wai~er ~rRigh~s .or Implication OrD~5tOYerability

any rights or privileges ofany party gr:inted by this Order,

b, This Opfer,shan not enlarge Or affeCt the proper scope ofdiscovery

in this or anY other ~itigati9~; nor shan:th~ aider imply that C<:mfidentiaJ Discovery Materials are

properly discoverabl~. releyant. or.admissible in this or any' 'otlier litigation~ .Eac~ party reser:ves,

the right to 'objeCt t(> any disclosure-ofinform~tiop.or p.rQducUOIt ofany documents that the

.. producj~gparty d~Jgnates as Confidential· DiscOvery Materials on ·any other· ground it may

deemappropriate.
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ENDORSEMENT. OF PROTECTIVE ORnE'll.

MDLNo.1596

--x

I hereby attest to myunderstandin~ that Wfonn;tiot1~rdocuments designat~d

Confidential are provided to me subjeCt totlie.Prot~ve Qrder.("Order.':) dai~ .

2004 (the "Protective 'Ordc;r'), in the above·.cap~ioned·litigation

r'Litigation".); that I have been given a copy of and have read the Order; and.thaH agree to b.e

bound by its teons. I also understand that my execution ofthis End6rs~menlofProtective·O~der.

indicating my agreement to be bound by the Order. is.a·?r.ecequ~siteto my review ~f any.

information or documents d~signated as Confidcntial pursuant to the OCeter.

] further agree that I shall not disc1os.e·to.0t4ers, excepdn accord with-the Order
t
.

any CQnfidep.tial Discovery Materi~Js. in any fonD'what~v~r.~d·tha~ such Confidentjal

Discovery Materials. and the in(ormation conta~edthereinmay'1;>e used ~mJy for·Uie puipos~

authorized by the Order.
. .

] fiirtheragree to return all c:opies ofany C9~fidential Discovery Materials lhave

received to counsel who provided them to me upo'n comple.tion of the purpose'forwhich 'they

were provided and no later than the concliJsion of this Litigation.

I further agree and attest to my understanding~ my obligation to honor the

confi~entialjtyof such discovery m~terial will continue even~r this. L,itigation concludes.

ALL ACTIONS

In re~ ZYPREXA
PRODUCTS LlABll.J.lY UTIGATJON

--'--~---:x·

TIllS DOCUMENT RELATES TO,

---------- ._--~

UNiTED STATEs DISTRlCf COURT
EASTERN DISTRlCf OF NEW YORK

-14-
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Date:
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By:

the Order, I may be subject to sanctionS; including contempt of cOurt, fur sueb flliJun:. I agree to .

be subject to Ibe jurisdiction of~ United Stated District Court, Eastern District ofNew York,

for the PUIJlOSeS of any proceedings relating to enfoicemcnt ofthe Order.

I fuI1her agree tolie bo\D1d·by.and to comply·with the teil)lS orthe Order as SOOD

as I sigo Ibis Agreement, regardless ofwhether the Order bas b<en entered by the Court.



Bloomberg, LLC d/b/a Bloomberg News, through its attorneys Davis Wright

Tremaine LLP, hereby notifies the Court of an error that occurred in the certificates of

Case No. 3AN-06-05630 CI

ERRATA TO CERTIFICATES OF SERVICE

Defendant.

Plaintiff,

vs.

completed until Monday, March 10,2008. The certificates mistakenly stated that service

due to a misunderstanding, service of the motion and related documents was not

2008. Counsel intended service to be completed on that same date by hand delivery but

service contained on its motion to intervene and supporting papers filed Friday, March 7,

ELI LILLY AND COMPANY,

)
)
)
)
)
)
)
)
)

----------)

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg News

Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone
(907) 257-5399, facsimile
iondawson@dwt.com
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11

12

13

14

15

16

17

25

was accomplished on March 7, 2008. By this Errata, counsel gives notice that service

actually took place on March 10, 2008.

DATED thisL O'ftctay ofMarch, 2008.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg, LLC,

d/b/a Bloomberg News

Certificate of Service:

lcertif)'lhl1tOn~2008,andatrueandcorrcct
copy of the foregoing document was sent to the
following attorneys or- parties of record by:

()<..)Mail
( ) Facsimilc md Mail
( )HandDelivery

Eric T. Sanders, Esq.
Feldman OrIansky & Sanders
SOO L Street, SUlc 400
Anchorage, AK 99501

Errata to Certificate of Service
State ofAK v. Elj Ully &: compa11)'. Case No. )AN-66.S630 CI
ANC 17121310'13970124-000020

2
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MOTION TO INTERVENE AND TO UNSEAL RECORDS

an order directing that all documents previously filed with the Court under seal be

Case No. 3AN-06-05630 CIDefendant.

Plaintiff,

vs.

)
)
)
)
)
)
)
)
)

----------)

Tremaine LLP, moves (1) to intervene in this matter for the limited purpose of seeking to

to any documents which any party may hereafter attempt to seal or file under seal; (2) for

Bloomberg, LLC d/b/a Bloomberg News, through its attorneys Davis Wright

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ELI LILLY AND COMPANY,

unsealed and made available to the public; and (3) for an order vacating those portions of

unseal documents filed under seal in this matter and to assert the public's right of access

STATE OF ALASKA,

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg News

Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone
(907) 257-5399, facsimile
jondawson@dwt.com
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( ) Mail
( )FacsimilclYIdMail
<)(> Hand Delivery

BY:4=-f-4f~-------

Certificate of Service:

I ccrtify thalon ~2008,andatrueandcorreCI
copy oflhe forclPing dowment was sent to the
(ollowing 1I.t10mcys or panics of record by:

Eric T. Sanders, Esq.
Feldman Orlansl..-y & Sanders
500 L Street, Suit 400
Anchorage, AK 99501

Support filed herewith, and by the record and pleadings herein.

DATED this J!:day of March, 2008.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Bloomberg, L C,

d/b/a Bloom g ews

seal without motion or hearing. This motion is supported by the Memorandum in

.~

17

18

13

16

II

15

14

12

10

25

ANC 11I162v2 3970124.()()(}020

Motion to Intervene and to Unseal Record
Stale ofAK v. Eli Lilly &: Co C S
ANC 171162v2 39701 24-00;;ful?' asc No. 3AN.Q6.5630CI
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I. INTRODUCTION

Under the First Amendment, the common law, and Alaska's statutes and rules, court

Case No. 3AN-06-05630 CIDefendant.

Plaintiff,

vs.

)
)
)
)
)
)
)
)
)

----------)

Pursuant to a stipulated Protective Order, the Court has permitted the parties to file

under seal a host of pleadings and documents in a matter of significant public concern.

its Motion to Intervene and to Unseal Records.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

TffiRD JUDICIAL DISTRICT AT ANCHORAGE

Bloomberg, LLC d/b/a Bloomberg News submits this memorandum in support of

MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE
AND TO UNSEAL RECORDS

ELI LlLLY AND COMPANY,

STATE OF ALASKA,

Attorneys for Bloomberg, LLC,
d/b/a Bloomberg News

Jon S. Dawson
Davis Wright Tremaine LLP
701 W. 8th Avenue, Suite 800
Anchorage, Alaska 99501-3468
(907) 257-5300, telephone
(907) 257-5399, facsimile
jondawson@dwt.com

10

11

12

13

14

15

16

17

18

19

~~ 20

- i~ 21

u~~
~:;

22
~~

1~ 23

~ \0 ~ 24

~~ 25

005459



therefore be unsealed.

005450

Memorandum in Support of Motion to Intervene
And to Unseal Records
Slate of14K \'. Eli Ufly Comparry, Case No. JAN-06-5630 CI

ANC 17I071v4 3970124~20

In conjunction with proceedings in this matter, the Court approved a stipulated

Protective Order that allows the parties to unilaterally designate materials as

n. FACTS

after taking Zyprexa. The citizens of Alaska and of other states, and particularly persons

who have taken, are now taking, or may in the future take Zyprexa, are entitled to know

This litigation involves matters of paramount concern to the public. The State of

persons have experienced, and will in the future experience, severe medical problems

to extent Zyprexa has, and continues to, harm patients, and to have access to documents

filed in the course of this matter.

Complaint at paras. 12-24. If the State of Alaska is correct, then a substantial number of

reports of severe and harmful health conditions experienced by users of Zyprexa.

demonstrating the effectiveness of Zyprexa for such uses, and knowingly withheld

Zyprexa for a number of non-approved uses despite the lack of any FDA approved testing

knowingly misrepresented the risks associated with the drug Zyprexa, advertised and sold

Alaska's complaint in this matter alleges that Defendant Eli Lilly and Company

. fi d' th t ere IS a compelling intereSt that
records cannot be sealed absent specific n lOgs a

overcomes the right of public access to the records; that sealing is necessary to preserve

that interest; and that there are no less restrictive alternatives to sealing. In this case,

pleadings and documents were sealed without any such findings. Those records must4
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"Confidenlial Discovery Materials." See Protective Order dated July 30, 2007. The

Protective Order does not provide for judicial review of a party's decision to designate

any such materials as confidential. If documents that a party designates as confidential

are filed with the Court, the Protective Order requires that such documents be filed and

kept under seal. Protective Order at § 12. Under the current scheme, the Court is not

required to make any findings that compelling reasons exist for removing such

documents from the public record of this case.

Acting under the authority granted by the Protective Order, the parties filed over

two dozen pleadings and related exhibits under seal in this matter. The sealed documents

are reflected in the following docket entries:

02/29/2008 Notice of Filing Under Seal Attorney: Jamieson,
Brewster H. (8411122)

02/28/2008 Defendant Eli Lilly and Company's Notice ofFiling
Under Seal Attorney: Jamieson, Brewster H. (8411122)

02/25/2008 Notice of Filing Under Seal a pleading titled
"State ofAlaska's Request for Clarification of the Court's
Order Excluding Evidence of the Defendant's Profits Net
Worth, and the Price of Zyprexa." Attorney: Sanders' Eric T
(7510085) , .

02/25/~,008 Notice of Filing Under Seal a pleading titled
Request for Clanfication of the Court's Order Excluding

Testtmony or Argument Regarding Other Drugs
Manufactured by Defendant Eli Lilly and Company"
Attorney: Sanders, Eric T. (7510085) .

Memorandum in Support of Motion to Intervene
And to Unseal Records
Stole ofAK v. Eli Lilly Company, Case No. 3AN-06-5630 CI
ANe 171071v4 oo20סס-3970124
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, IdE ·d New02/20/2008 Notice of: Reply re: Min Exc u e VI ence.
York Times Articles, Filed Under Se.al ~ttomey.
Jamieson, Brewster H. (8411122) Eh Lilly & Co

(Defendant)

02/20/2008 Reply: Motion in Limine Exclude Regulat?ry
Communications, file under seal Attorney: Jamieson,
Brewster H. (8411122) Eli Lilly & Co (Defendant);
Case Motion #66: Standard Motion

02/20/2008 Eli Lilly and Company's Notice of Filing its
Reply in Further Support of its Motion in Limine to
Exclude Evidence Relating to New York Times
Articles Under Seal

0211912008 Notice of Filing Under Seal- Objection to the
State's Motions in Limine to Exclude Evidence Eli
Lilly & Co (Defendant); Case Motion #60: Standard
Motion

02/14/2008 Plaintiff's Response to Defendant's Motion in
Limine to Exclude References to Foreign Regulatory
Action (FILED UNDER SEAL) Attorney: Sanders,
Eric T (7510085) State of Alaska (plaintiff); Case
Motion #63: Standard Motion

02114/2008 Plaintiff's Response to Defendant's Motion in
Limine to Exclude Testimony and Call Notes ofNon­
Alaska Based Sales Representatives (FILED UNDER
SEAL) Attorney: Sanders, Eric T (7510085) State of
Alaska (plaintiff); Case Motion #64: Standard Motion

02/14/2008 Plaintiff's Response to Defendant'S Motion in
Limine to Exclude References to Recent Regulatory
Communications and Developments (FILED UNDER
SEAL) Attorney: Sanders, Eric T (7510085) State of
Alaska (Plaintiff); Case Motion #66: Standard Motion

Memorandum in Support of Motion to Intervene
And to Unseal Records
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0211112008 Notice ofFiling Plaintiff's Obj~ctio~s to
Defendant's PagefLine Counter DesignatIOns Under

Seal

02/1112008 Eli Lilly's Notice of Filing Deposition
Designations Under Seal Attorney: Jamieson, Brewster
H. (8411122) Attorney: Girolamo, Andrea E
(0211044)

02/04/2008 Notice ofFiling Counter-Designations and
Excerpts of Depositions Under Seal Brewster H
Jamieson (Attorney) on behalf of Eli Lilly & Co
(Defendant)

02/04/2008 Notice of Filing Motion in Limine to Exclude
Certain Testimony of the State's Experts Under Seal
Brewster H. Jamieson (Attorney) on behalf ofEli Lilly
& Co (Defendant)

02/04/2008 Notice of Filing Motion in Limine to Exclude
Evidence Relating to New Yor Time Articles Under
Seal Brewster H. Jamieson (Attorney) on behalf of Eli
Lilly & Co (Defendant)

02/04/2008 Notice ofFiling Plaintiff's Amended Trial
Deposition Designations Under Seal Eric T Sanders
(Attorney) on behalf of State ofAlaska (P laintiff)

0112812008 Notice ofFiling Plaintiffs Objections to
Defendant's PagefLine Designations and Exhibits
Under Seal Eric T Sanders (Attorney) on behalf of
State ofAlaska (plaintift)

01/28/2008 Notice ofFiling Plaintiffs Counter Designations
to Defendant's Deposition Designations and Exhibits
Under Seal Eric T Sanders (Attorney) on behalf of
State of Alaska (Plaintift)

Memorandwn in Support of Motion to Intervene
And to Unseal Records
SIOl~ ofAK l'. Eli Lflly Company, Case: No. 3AN-Q6·S630 CI
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01125/2008 Notice of Filing Suppleiliental Exhibi~ ~ ent
Opposition 10 Lilly's Motion for Summary u gm

Under Seal

01/25/2008 Notice of Filing Supplemental Page 77 Under
Seal Eric T Sanders (Attorney) on behalf of State of

Alaska (Plaintiff)

01123/2008 Notice of Filing Deposition Designations Under
Seal Brewster H Jamieson (Attorney) on behalf of Elt
Lilly & Co (Defendant)

01/22/2008 Notice of Filing Pleading and Exhibits Under
Seal Eric T Sanders (Attorney) on behalf of State of
Alaska (plaintiff)

01/08/2008 Notice of Filing Pleadings Under seal Attorney:
Orlansky, Susan C (8106042)

12/20/2007 Notice of Filing Pleading and Exhibits Under
Seal, Re: Defendant's Motion to Compel Discovery
Eric T Sanders (Attorney) on behalf of State of Alaska
(Plaintiff) Case Motion #42: Standard Motion

Included among the sealed documents are exhibits to dispositive motions, deposition

designations, and various motions and pleadings-a number of which cannot be

identified from the docket. All of these documents were filed under seal pursuant to the

Protective Order and without any finding by the Court that compelling reasons exist for

removing such documents from the public record of this case.

Bloomberg News is a 24-hour global news service that supplies real time business,

financial, and legal news to more than 200,000 subscribers world-wide. Bloomberg also

operates eleven 24-hour cable news television outlets which cover important legal,

Memorandwn in Support of Motion to Intervene
And 10 Unseal Records
Slate ofAK v. Eli LI/lyCompany, Case No. 3AN·06-5630 Cl
ANC 171071 ...43970124-000020
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medical, and other matters. As a wire service, Bloomberg provides news to hundreds of

newspapers around the world. See http;llabout.bloomberg.comlnewsinews.html.

Bloomberg has provided extensive coverage of the problems that have surfaced regarding

Zyprexa, including related litigation across the country.' Bloomberg's ability to

discharge its obligations to its readers and the public, and to report on matters of

substantial public importance, is substantially curtailed when court documents are

improperly or unnecessarily placed off limits to the public. As such, Bloomberg has a

fundamental interest in the issue of access to court documents that it seeks to bring before

the Court.

ill. ARGUMENT

A. Bloomberg Is Entitled to Intervene.

There can be no dispute that the media serves "as a representative or agent of the

public" with respect to the public's "right of access to news or information concerning

the operations and activities of government." Cable New Servic I A'e, nco v. mencan

Broadcasting Companies, Inc., 518 F.Supp. 1238, 1240 (N.D.Ga. 1981). It is well

I BI~mberg's recent articles on Zyprexa include, without limitation'
(I) Elizabeth Amon, ''New Century, Lilly, Verizon Samsun in Co~ "
http:/~\vww.bloomberg.comlapps/news?pid=news~Chive&s~ 80719rt:-;;~o~February I, 2008), available at
(2)Ehzabeth Lopano, "Lilly Gets U.S. Subpoena Related to Z rexa Y ..:
~3f~/;W~.bloom~erg.C?m1aQPslneWS?Pid-newsarChiVe&SidYPaxUM~~~~~~.(January 3D, 2008), available at

a enne larkin, "Lilly Will Take New Zyprexa Fonnula to A . v .
~:f~~=.b~oom~rg.c~~aPDs/neWS?Pid=newsarChiVe&Sid-abp~~~:ri::~J" (December 18, 2007), available at

n ettyplece, Lilly Adds New Weight-Gain W . •
http://www.bloomberg.cOmiapPsinews?pid=newsarchive~~~gS;~r Zypre~a" (October 5, 2007), available at
(5) Bob van Voris, "Lilly Senles Case Over Z 0 I -ap ?DoNOI91:

http://www.bloomberg.com/apPsineWS?Pid=n~~~~hi:~~~~~e~~~~~~~~.(SePtember7, 2007), available at

Memorandwn in Support of Motion to Intervene
And to Unseal Records
SIlJfe ofAK v. £/1 lilly company, Case: No. 3AN-06-5630 C
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established as a matter of federal constitutional law that the press has standing to assert

the public's-and its own~onstitutional right of access to court records and

proceedings. ~~ Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 609 n.25

(1982) ("representatives of the press and general public must be given an opportunity to

be heard on the question of their exclusion"). The Ninth Circuit has held that non-parties

must be permitted to intervene for the purpose of challenging any restrictions on the First

Amendment right of access. See Beckman Industries, Inc. v. Int'l Ins. Co., 966 F.2d 470,

473 (9th Cir. 1992). The Ninth Circuit has also recognized that non-parties seeking to

intervene to challenge restrictions on public access to court records and proceedings

should not be required to file a formal complaint or seek permission to join as a party.

See iQ, at 473-474. See also In re Associated Press, 162 F.3d 503, 508 (7th Cir. 1998)

(reversing district court and instructing that "the Press ought to have been able to

intervene in order to present arguments against limitations on the constitutional or

common law right of access"); In re Knight Publishing Co., 743 F.2d 231, 234 (4th Cir.

1984) (same).

B. The U.S. Constitution, theCommon Law, and Alaska's Statutes and Rules Create
a Right of Access to JudiCial Records.

The U.S. Supreme Court has firmly established that under the First and Fourteenth

Amendments to the U.S. Constitution, the press and general public h . .ave a conslttultonal

right of access to court proceedings. See GI b N= ~, 0 e ewspaper Co. v. Superior Court,

Memorandwn in Suppon of Motion to Intervene
And to Unseal Records
SUJI~ ofAX v. Eli Lilly Company, Case No. 3AN.()6.S630 CI
ANe 17I071v4 3970124~O
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457 U.S. 596,603 (1982); see also NBC Subsidiary. Inc. v. Superior ColJ!1, 20 Cal. 4

th

1178,980 P.2d 337, 86 Cal. Rptr. 2d 778 (Cal. 1999) (First Amendment right ofaceess

applies to civil proceedings); Globe Newspaper Co. v. pokaski, 868 F.2d 497 (1
51

Cir.

1989) (First Amendment right of access to records of closed criminal cases); accord

Richmond Newspapers. Inc. v. Virginia, 448 U.S. 555 (1980). The constitutional right of

access applies regardless of whether the proceedings are criminal or civil in nature. See

Richmond Newspapers, 448 U.S. at 580 n.17 (Stewart, J., concurring) ("the First and

Fourteenth Amendments clearly give the press and public a right of access to trial

themselves, civil as well as criminal"); publicker Industries v. Cohen, 733 F.2d 1059,

1066 (3"' Cir. 1984) (concluding that Richmond Newspapers analysis applies equally to

civil cases). The right is based on the public's fundamental interest in the fair and open

administration ofjustice and extends to all court documents and records, and not just

courtroom proceedings. Seattle Times Co. v. United States Dis!. Court, 845 F.2d 1513,

1516 (9th Cir. 1988) (pretrial detention documents); Brown & Williamson Tobacco Corp.

v. F.C.C., 710 F.2d 1165, 1179 (6th Cir. I983)(vacating sealing order on documents filed

with court).

Beyond the Constitutional mandate of openness to all court proceedings, there is

also a common law right of access. As the Supreme Court has stated: "It is clear that the

courts of this country recognize a general right to inspect and copy public records and

documents, including judicial records and documents." Nixon v. Warner

Memorandum in Support of Motion to lntervene
And to Unseal Records
State ofAK v. Eli LJ/fy Conyxury. Case No. 3AN-06-S630 CI
ANC 171071v4 3970124-Q00020
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Memorandum in Support of Motion to Intervene
And to Unseal Records
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This time-honored practice is also supported by sound policy considerations. Open

an indispensable attribute of an Anglo-American triaL" !f!. at 569 (plurality opinion).

proceedings in this country "is no quirk of history; rather it has long been recognized as

"especially when they concern matters of general concern to the workings of our

democratic society"). In Richmond Newspapers v. Virginia, 448 U.S. 555 (1980), the

States Dis!. Court, 187 F.3d 1096, 1102 (9'" Cir. 1999). "[A]ccess is particularly

appropriate when the subject matter of the litigation is of especial public interest." Welsh

v. City and Counrv of San Francisco, 887 F.Supp. 1293, 1297 (N.D.Cal. 1995); see also

Doe v. Marsalis, 202 F.R.D. 233, 239 (N.D. !II. 2001) (court documents presumed public

judicial proceedings are essential to self-government. As the Court emphasized in Globe

Newspaper, access "enhances the quality and safeguards the integrity of the fact-finding

process, with benefit to [the litigants] and society as a whole." 457 U.S. at 606 (footnote

omitted). Furthermore, access promotes public confidence in Our judicial system by

assuring the public "that established procedures are being followed and that deviations

will become known." See Press-Enterprise Co. v. Superior Court, 464 U.S. 501, 508

(1984) ("Press-Enterprise I ").

C . t' 1 435 U S at 597 (1978) (footnotes omitted). This common lawommumca IOns. nc., . .

. ., f " San Jose Mercury News v. Unitedcreates a "strong presumptIon In ,avor 0 access.
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As stated by the U.S. Supreme Court:

005469

\I

Memorandum in Support of Motion to Intervene
And to Unseal Records
Sum ofAK v. £Ii Ul/y Company, Case No. 3AN-06-S630 CI
ANC 17I071v4 3970124..Q00020

Alaska law evidences an equally strong commitment to ensuring broad public

access to judicial records. See Johnson v State 50 P 3d 404 (AI k- ." . as a App. 2002). This

strong presumption derives from at least three sources' (I) .. an open records polIcy dating

The presumption of openness may be overcome only by an
overriding interest based on findings that closure is essential
to preserve higher values and is narrowly tailored to serve

that interest.

United States of America v. Ismail Higuera-Guerrero, _ F.3d _ (9th Cir. March 4,

2008), quoting Oregonian Publ'ng Co. v. U.S. Dist. Court, 920 F.2d 1462, 1466 (9th Cir.

1990).

(I) closure serves a compelling interest; (2) there is a
substantial probability that, in the absence of closure, this
compelling interest would be harmed; and (3) there are no
alternatives to closure that would adequately protect the
compelling interest.

the public's constitutional right of access can be overcome only if

Sealing of records must be rare and only for cause shown that outweighs the value of

openness. Press-Enterprise I, 464 U.S. at 509. As the Ninth Circuit held only days ago,

Press-Enterprise Co. v. Superior Court ("Press-Enterprise I"), 464 U.S. 501, 510 (1984).

While in some circumstances compelling interests may outweigh the right of

access and the interests of the public, the public's right "is not lightly to be deflected."

Federal Trade Comm'n v. Standard Fin. Mgmt. Corp., 830 F.2d 404, 410 (1
st

Cir. 1987).
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75 P.3d 1059, 1061-1062 (Alaska 2003).
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A party wishing to seal documents under Civil Rule 26 has the heavy burden of

demonstrating a compelling need for doing so. See Foltz v. State Farm Mut. Aut. Ins.

lli, 331 F.3d 1122 (9th Cir. 2003) (applying identical Federal R. Civ. P. 26(c)). Indeed,

documents should not be kept from the public unless "the disclosure of the documents

would cause a clearly defined and very serious inJ'ury" Welsh 887 F S. ~ . upp. at 1297

(internal citations omitted). The party must show "specific har . d' .m or preJu Ice that It

expects will arise from disclosure" of the particular document d ., an must support Its

request by affidavits and concrete examples; unsubstantiated all t' .ega Ions or speculalIon

will not establish prejudice. M. at 1130, 1131. Th Ce ,act that the case file may contain

characterized public access to records as a "fundamental right." Fuller v. City ofHomer.

maintain "control of government." And the Supreme Court's decisions have

Act, public access serves as an important "check and balance" that allows citizens to

stated in the legislative findings to the 1990 amendments to the Alaska Public Records

System which contains information relating to the conduct of the public's business." As

back to the case of City of Kenai v. Kenai Peninsula Newspapers. Inc., 642 P.2d 1316

(Alaska 1982); (2) Alaska's open records statute, AS 40.25.110 et seq.; and (3) Alaska

Administrative Rule 37.5, which provides that "All public records within the Alaska

Court System shall be open to inspection by any member of the public" and which

defines such records to include any "document or item filed with the Alaska Court
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and is a matter of intense public interest. The stipulated Protective Order does not

account the fact that the subject matter of the litigation raises serious public safety issues

005471
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include any findings as to particular documents, because it does not relate to specific

documents at all, but rather permits the parties to seal any documents the parties deem to

be confidential. By allowing the parties to determine what should be sealed or not, the

Protective Order turned the right of public access on its head. Furthermore, the

Protective Order does not give any consideration to whether means less restrictive than

sealing might be sufficient. Even if there may be a compelling, overriding interest in

assessing whether there exists an overriding, compelling interest, the court must take into

As shown above, the public's right to inspect court records can be overcome only

document by document basis---{)f a particular harm that would accompany openness. In

by an overriding, compelling interest as shown by specific, detailed findings---{)n a

. I' . t t embarrassment or potential
unsubstantiated allegations, or may subject a logan 0

. .' . th d uments off-limits to the public.
liability is not in itself sufficient to Justify placmg e oc

!!!. at 1137. Entire documents should not be sealed where mere redaction of sensitive

items will satisfy the need for secrecy.!!!. Finally, the trial court must make

. . CuI
particularized factual findings. These must be sufficiently specific to support meanmg

appellate review, and may not rely on hypothesis or conjecture.!!!. at 1135.

C. The Sealing of Records Pursuant to the Stipulated Protective Order Violated the
Right of Access.
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IV. CONCLUSION
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By:-'=C'(t-;:::;-:-:--------

This is an important case to the public, and the Court should uphold the public's

Memorandum in Suppon of Motion to Intervene
And to Unseal Records
Slak ofAK v. Eli lilly ComptUry. Case No. JAN-06-S630 CI
ANC 17107lv4 3970124-000020

DAVIS WRIGHT TREMAINE LLP
Attorneys for Blo berg, L
d/b/a Bloomber ws

heretofore permitted the parties to file matters under seal be vacated.

Dated this~day of March, 2008.

under seal in this matter be unsealed, and that the provisions of the Protective Order that

records. Bloomberg News therefore respectfully requests that all records previously filed

rules. The Protective Order does not meet the rigorous requirements for sealing judicial

rights of access under the First Amendment, the common law, and Alaska's statutes and

drastically with the public's right to know.

to prevent any claimed harm to the litigants or third parties without interfering so

favor of restricting access to certain documents, any such restriction must be narrowly

tailored to serve that interest. Redaction and other more limited options may be sufficient
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Eric T. Sanders, Esq.
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THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

under seal.

Case No. 3AN-06-5630 CIY

Defendant.

vs.

Notice of Filing Exh~bi~s Under Seal (Opposition to Motion for Summary Judgment)
Slate ojAlaska v. Ell LIlly and Company, Case No. 3AN-06-5630 elV
Page lof3

On this date the State of Alaska is filing a pleading titled "Notice of Filing

NOTICE OF FILING SUPPLEMENTAL EXHIBITS IN OPPOSITION TO
LILLY'S MOTION FOR SUMMARY JUDGMENT UNDER SEAL

005 1174

Because the exhibits filed with these pleadings may be confidential documents under the

j

Coun's April 6, 2007 oral ruling, the State of Alaska is submitting the attached exhibits

Supplemental Exhibits in Opposition to Lilly's Motion for Summary Judgment."

ELI LILLY AND COMPANY,

FELDMAN OR '5

&S"ND
>OOL
Foull.nl~

Ap;cnOllAGE.
99>01

TEL: 907.272.353\3

FAX,",,274~



FELDMAN OR1.Jr.NSKY

& SANDERS

SOO LSTREET
FOURrn FLOOR

ANCHORAGE. AX
99501

TEL: 907.272.3538
FAX: 907.274.0819

/
DATED this 2--"" day of January, 2008.

FELDMAN ORLANSKY & SANDERS

BY~ _

Eric T. Sanders
AK Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

RJCHARDSON, PATRJCK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn
David L. Suggs
Christiaan A Marcum
Counsel Jar Plaintiff

Notice of Filing Exhibits Under Seal (Opposition to Motion for Summary Judgment)
Slale ojAlaska v. Eli Lilly and Company, Case No. 3AN-06-5630 elY
Page2of3
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&. SANDERS

""'LSTREET
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..SO,
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FAX: 907.274.C)819

Certificate of Service
I hereby certify !bat a true and correct
copy of Notice of Filing Supplemental
Exhibits In Opposition to Lily's Motion
For Summary Judgment Under Seal
was served by messenger on:

Brewster H. Jamieson
Lane Powell LLC
30 I West Northern Lights Boulevard, Suite 30 I
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiscb@pepperlaw.com)
Pepper Hamilron

By AV\o'\.&!/t- aCW-h~
Date~ (- 1.-G or

Notice of Filing Exhibits Under Seal (Opposition (0 Motion fi S
State ofAlaska v. Eli Lilly and Company, Case No. 3AN_06_50~30u~ary JUdgment)
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