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I. INTRODUCTION AND STANDARD OF REVIEW 

A court must dismiss a complaint that fails to “state a claim to relief that is plausible on 

its face.”1  “[T]he tenet that a court must accept as true all of the allegations contained in a 

complaint is inapplicable to legal conclusions.”2  Applying the plausibility standard at the 

pleading stage is particularly appropriate when the law requires proof of falsity for the claim to 

succeed.3  PsychRights’s claims cannot meet the plausibility standard, and therefore must be 

dismissed. 

PsychRights advances a novel theory of FCA liability in this case.  It alleges that all 

claims submitted to the Alaska Medicaid and Denali KidCare (CHIP) programs for a prescription 

drug’s off-label use that is not supported by one of three “compendia” specified in the Medicaid 

rebate law are per se false because, according to PsychRights, federal Medicaid law prohibits 

states from covering such non-compendium uses. 

This claim cannot meet the “plausibility standard” for two reasons.  First, PsychRights 

cannot show that the Medicaid and CHIP claims were per se false or fraudulent, regardless of 

what federal law allows, because every claim potentially at issue was submitted to the State of 

Alaska, for payment by the State of Alaska, under a State Plan approved by the federal 

government, and pursuant to state laws that PsychRights concedes authorize the claims to be 

presented and paid.  Second, PsychRights misinterprets federal law: the Social Security Act does 

not prohibit states or the federal government from paying for non-compendium prescriptions. 

                                                 
1 
Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 570 (2007) (emphasis added); Arizona ex rel. Goddard v. 

Harkins Amusement Enterprises, No. 08-16075, 2010 U.S. App. Lexis 9042, at *6-7 (9th Cir. Apr. 30, 2010). 
2 
Ashcroft v. Iqbal, 556 U.S. ___, 129 S.Ct. 1937, 1949 (2009). 

3 
See Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981 (9th Cir. 2009) (affirming Rule 12(b)(6) 

dismissal in securities fraud case because complaint failed to allege facts showing that defendants intentionally, or 
with deliberate recklessness, made false or misleading statements).  
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II. ARGUMENT 

A. The Claims at Issue Were, As PsychRights Concedes, Covered Under Alaska 
Medical Assistance Law and, Therefore, Not False or Fraudulent Under the 
FCA. 

PsychRights has failed to state a plausible action for the simple reason that Alaska law 

and Alaska’s Medicaid Plan, which was approved by CMS,4 unambiguously allow providers to 

submit Medicaid and CHIP claims to the State for off-label non-compendium uses.  Ultimately, 

whether the State and CMS have correctly interpreted federal law does not matter, because there 

can be no FCA liability for submitting a Medicaid claim that State law does allow.5  

Although there can be “FCA liability when a ‘provider knowingly asks the Government 

to pay amounts it does not owe,’”6 there can be no liability here where Alaska covers prescribed 

non-compendium uses of medications.  A provider that submits a claim for such a prescription 

“is merely asking for reimbursement for medication which it has dispensed and for which it is 

entitled to payment.”7  Such claims do not – indeed, they categorically cannot – involve knowing 

                                                 
4 The Medicaid program is a joint federal-state public insurance program created by Congress in 1965 to 

finance the health needs of children from low-income families, single parents with dependent children, and the aged, 
blind or disabled.  See Social Security Act Amendments of 1965, Pub. L. No. 89-97, §121, 79 Stat. 343-353 (July 30, 
1965).  The Medicaid program is administered by each State through a single Medicaid agency, and the federal 
government participates by providing federal matching grants if certain statutory criteria are satisfied.  42 USC 
1396a(a)(5); 42 CFR 431.10.  In order to qualify for federal financial participation in a given state’s Medicaid 
program, the State must obtain approval by the Secretary of Health and Human Services of its State Medicaid Plan.  
See gen. 42 U.S.C. § 1396a.  By federal law, a State Medicaid Plan must describe the State’s administration of the 
program, eligibility categories, coverage of services, reimbursement methodologies and other aspects of the program.  
Rules applicable to claim coverage and reimbursement methodologies for any given state’s Medicaid program are 
promulgated by the States, consistent with federal guidelines.  42 U.S.C. 1396a(a)(30); 42 C.F.R. 42 Part 447.  
Those rules are incorporated at least by reference in its State Medicaid Plan.  Federal financial participation in the 
State’s Medicaid program is a match of state expenditures for covered services provided to Medicaid recipients.  See 
42 U.S.C. § 1396b(a).  Nowhere does federal Medicaid law forbid the State of Alaska from covering claims for 
which it does not or will not get federal financial participation. 

5 United States ex rel Quinn v. Omnicare, 382 F.3d 432, 441 (3d Cir. 2004).  PsychRights does not 
challenge Defendants’ description of the Alaska laws.   

6  Id. at 438, quoting United States ex rel. Clausen v. Lab. Corp. of Am., 290 F.3d 1301, 1311 (11th Cir. 
2002) (emphasis added).   

7 Id. 
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falsehood or misrepresentation, and therefore no FCA liability can attach to such claims as a 

matter of law.8 

Because the Alaska law expressly permits the claims at issue, the Court does not need to 

reach the parties’ argument about the federal law.  As shown below, however, the correct 

interpretation of federal law also establishes that PsychRights cannot plausibly show that any 

claim was false or fraudulent under the FCA. 

B. Federal Law Also Permits Medicaid Claims for Off-Label Uses Not 
Supported in the Compendia. 

1. The Medicaid “prescribed drugs” benefit is not limited to “covered 
outpatient drugs.” 

Opposing Defendants’ motion, PsychRights persists in its fundamental error: it wrongly 

assumes that the Medicaid drug rebate provisions entirely describe and limit the “prescribed 

drugs” benefit and that states may cover as “prescribed drugs” only those drugs that are “covered 

outpatient drugs” as defined in the rebate law.  Because this error forms the foundation of 

PsychRights’s claims, those claims cannot stand.  

“Prescribed drugs” and “covered outpatient drugs” are distinct terms, and no provision of 

law equates them.  In fact, federal Medicaid law allowed states to cover “prescribed drugs” long 

before the Social Security Act was amended to add the Medicaid drug rebate provisions that 

include the narrower term “covered outpatient drug.”9  Indeed, the definition of “covered 

outpatient drugs” in the rebate law makes clear that “covered outpatient drugs” are merely a 

subset of “prescribed drugs”: 

                                                 
8 Id. 
9 The rebate law was enacted in 1990.  States have been allowed to cover “prescribed drugs” since the 

Medicaid program was first enacted in 1965.  Pub.L. 89-97, Title I,§ 121(a), 79 Stat. 379. 
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Subject to the exceptions in paragraph (3), the term “covered 
outpatient drug”means -- 

(A) of those drugs which are treated as prescribed drugs for 
purposes of section 1396d(a)(2) of this title, a drug 
which . . . .10 

This definition alone is fatal to PsychRights’s claim.  Different terms must be presumed to mean 

different things, particularly when they are used in the same sentence.11  Thus, had Congress 

intended the rebate law to establish the outer boundaries of the prescribed drugs benefit, it would 

have done so by defining “prescribed drugs” narrowly, not by introducing a new term.  

PsychRights’s notion that “covered outpatient drugs” narrows “prescribed drugs” for purposes of 

Medicaid coverage is simply wrong.   

Further, Congress knows full well how to prohibit or limit Medicaid coverage and FFP 

payments.12  When it does, it makes that intention clear in explicit and often excruciating detail.13  

In the hundreds of pages of Medicaid statutes and the scores of provisions specifying what the 

federal government will and will not pay for, however, there is not a single statement to the 

effect that payment “will not be made for any prescribed drug that is not a covered outpatient 

drug.”14  Given this, it would be error to adopt PsychRights’s groundless assumption that 

                                                 
10 42 U.S.C. 1396r-8(k)(2) (emphasis added). 
11 See, e.g., Russello v. United States, 464 U.S. 16, 23 (1983) (interpreting RICO statute). 
12 PsychRights mischaracterizes Defendants’ position at p. 4 of its opposition.  Defendants have not 

asserted that the Medicaid statutes “allow Medicaid to pay for all prescriptions by a licensed prescriber,” and 
Defendants have never suggested that states enjoy unfettered discretion as to what prescribed drugs to cover.  In fact, 
state discretion is circumscribed by numerous statutory provisions.  E.g., 42 U.S.C.A. 1396b(i)(5) and 42 U.S.C.A. 
1395y(c); 42 C.F.R. 441.25(a) (proscribing FFP payment for drugs for which FDA approval may be withdrawn); 42 
U.S.C. 1396b(i)(10)(B) (proscribing FFP payment for brand-name drugs where generic version could have been 
dispensed).  Defendants’ point is instead that such limitations are explicit and should not be implied. 

13 See, e.g., 42 U.S.C.A. 1396b(i) (listing 24 exceptions in 144 lines of text and with at least 25 cross-
references to other sections of the Act); 42 U.S.C.A. 1396b(o);42 U.S.C.A. 1396b(r)(1); 42 U.S.C. 1396b(u)(1)(A). 

14 PsychRights points to statutory provisions requiring states to comply with the drug rebate law and 
imposing numerous rules regarding coverage and payment for covered outpatient drugs, but these deal only with 
“covered outpatient drugs” and thus miss the point. 
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Congress’s specific provisions governing payment for “covered outpatient drugs” were also 

meant to limit payment for all “prescribed drugs.”   

Finally, PsychRights’s assumption is directly contrary to CMS’s interpretation of the 

statute.  CMS recognizes that “covered outpatient drugs” and “prescribed drugs” are not 

synonymous, and has reassured State Medicaid Program Directors that the rebate law “made no 

changes to a State’s previous ability to cover” drugs that “do not meet the definition of covered 

outpatient drug” in the Act, including “experimental” drugs.15 

2. The federal drug rebate law recognizes that states may cover non-
compendium supported uses. 

As shown above, the rebate statute does not define the Medicaid prescribed drug benefit, 

as plaintiff contends.  But even if it did, the rebate law, through Section 1396r-8(d)(1)(B), 

recognizes that states may cover prescribed medications for off-label non-compendium uses: 

A State may exclude or otherwise restrict coverage of a covered 
outpatient drug if  – (1) the prescribed use is not for a medically 
accepted indication (as defined in subsection (k)(6) of this 
section).16 

By allowing states to exclude coverage for drugs prescribed for non-compendium supported uses, 

the statute obviously contemplates that they also have discretion to cover drugs prescribed for 

such uses. 

PsychRights’s contrary interpretation is based solely on its argument that the rebate 

statute’s definition of “covered outpatient drug” in sub-section 1396r-8(k)(3) – “a drug or 

                                                 
15 Centers for Medicare and Medicaid Services, Medicaid Drug Rebate Program Release Number 43 (Sept. 

8, 1994), Dkt. #91, Ex. 2.  Correspondence between CMS and the Utah Attorney General’s office, posted on 
PsychRights’s website, confirms that this is still CMS’s position. There, a CMS official rejected the very notion 
advanced by PsychRights, that non-compendium uses are not covered because they fall outside the rebate law’s 
definition of “covered outpatient drug.”  Id.   

16 42 U.S.C.A. 1396r-8(d)(1)(B). 
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biological used for a medical indication which is not a medically accepted indication”17 – renders 

the provision in sub-section (d)(1)(B) superfluous: that sub-sections (d)(1)(B) and (k)(3) conflict 

because the former allows states to exclude something that the latter prohibits them from 

covering in the first place.  PsychRights thus urges the Court to give no effect to (d)(1)(B), 

effectively cutting it out of the statute completely.18   

There is no such conflict under Defendants’ more logical reading of the law.  If, as 

Defendants urge, the rebate law establishes a “floor” on prescribed drug coverage, not a 

“ceiling,” then (d)(1)(B) and (k)(3) are completely harmonious.19  Both affirm that States may 

either cover non-compendium uses or exclude them as they see fit.  Defendants’ interpretation is 

thus to be preferred under standard canons of statutory construction.20  

3. Defendants’ interpretation of the federal law is supported by the 
rebate law’s purpose and legislative history. 

Statutes must be interpreted in light of their purpose.21  The rebate law was expressly 

intended to ensure that the poor and disabled Americans who rely on Medicaid would have the 

same access as more wealthy Americans to the medications prescribed by their physicians.  It 

acted to expand state Medicaid drug coverage, not restrict it.  The Defendants’ interpretation of 

the law is consistent with this purpose.  PsychRights’s proposed interpretation of the law, 

                                                 
17 42 U.S.C. 1396r-8(k)(3).   
18 Of course, if the two provisions are to be resolved by excising one of them, it would be just as effective 

to excise the offending language in (k)(3) instead of (d)(1)(B), and PsychRights offers no compelling reason why 
one should be preferred over the other. 

19 PsychRights quibbles that the rebate law does not really establish a floor because states are not required 
to offer a prescribed drugs benefit at all.  Hair-splitting aside, the parties agree that, although states are not required 
to offer the benefit, those that do must comply with the rebate statute.  Defendants have not suggested otherwise.  
(See Opening Brief at 3.) 

20 See, e.g., Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253-54 (1992) (noting canon of construction 
that statutes must be interpreted to give effect to all provisions), citing Wood v. United States, 16 Pet. 342, 363 
(1842),  

21 Chevron U.S.A. Inc. v. Natural Resources Defense Counsel, Inc., 467 U.S. 837, 839 (1984).  
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however, would improperly subvert Congress’s intent by limiting access to prescribed 

medications for the poor and disabled and by inserting the government into the provider/patient 

relationship. 

The Medicaid rebate law22 was initially entitled the “Medicaid Prescription Drug Fair 

Access and Pricing Act of 1990”23 and the “Medicaid Anti-Discriminatory Drug Price and 

Patient Benefit Restoration Act of 1990.”24  Both houses of Congress described purposes 

consistent with these titles.  The Senate bill’s “findings and purposes” section (Sec. 2) noted 

market conditions that “limit access to needed medications for poor elderly, minority, and other 

vulnerable low-income populations who rely on the Medicaid program.”25  A central purpose of 

the Act, then, was to “enhance physicians’ ability to prescribe and the patients’ ability to receive 

needed medications under the Medicaid program.”26  The House sponsors stated the same intent: 

“This bill we are introducing today assures access to the best prescription drugs on the market for 

our Nation’s poor.” 27 

To that end, the rebate law limits how and to what extent states may exclude or restrict 

prescription drugs from coverage under their state Medicaid plans.  Although the states retained 

the ability to exclude some drugs and to subject others to prior authorization requirements,28 

Congress cautioned  that this authority should not be used to interfere in the considered medical 

judgment of physicians and other authorized prescribers:
 

                                                 
22 Enacted as Section 4401 of the Omnibus Budget Reconciliation Act of 1990,  Pub. L. 101-508. 
23 H.R. 5589, 101st Cong., 2d Sess.( Ex. 2).  
24 S. 3029, 101st Cong., 2d Sess (Ex. 3). 
25 Id., § 2(a)(2). 
26 Id., § 2(b)(5). 
27 Hon. Jim Cooper, Extension of Remarks - September 13, 1990 at 2, attached as Ex. 4. 
28 See Defs’ Memo., Dkt. #91, at 3-4. 
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[T]he Committee does not intend that States establish or 
implement prior authorization controls that have the effect of 
preventing competent physicians from prescribing in accordance 
with their medical judgment.  This would defeat the intent of the 
Committee bill in prohibiting States from excluding coverage of 
prescription drugs of manufacturers with agreements – i.e., 
assuring access by Medica[id] beneficiaries to prescription drugs 
where medically necessary. . . . 

The bill would not … alter in any way the current relationships 
between Medicaid beneficiaries and their physicians or their 
pharmacists.29 

The legislative history thus demonstrates that the rebate law’s purpose was to expand 

prescribed drug coverage by the States, not restrict it.30  The law establishes a floor on coverage, 

not a ceiling. 31  The only interpretation of the statute that is consistent with this explicit intent is 

the Defendants’: that states retain authority to cover non-compendium medical uses in their 

discretion, as Alaska has chosen to do.  PsychRights’s proposed interpretation of the statute must 

be rejected as contrary to Congressional intent. 

4. The district court decisions and Department of Justice litigation 
statements cited by PsychRights do not support its position. 

Finding no support in the statute or case law for its position, PsychRights resorts to citing 

statements in a handful of decisions from other federal district courts and Department of Justice 

press releases, settlement agreements, and litigation statements.  However, no court has held, and 
                                                 

29 H. Rep. No. 881, 101st Cong., 2d Sess. at 98, reprinted in U.S. Congress and Administrative News at 
2110 (Ex. 1). 

30 This is further supported by a story in The Wall Street Journal submitted by PsychRights in support of its 
Refiled Motion for Preliminary Injunction Against Defendants Hogan and Streur, Dkt. No. 113, Ex. 30.  At p. 3 of 
that story, the Journal reported that: 

Before 1990, state Medicaid agencies decided on their own whether to cover 
off-label uses.  But after an outcry from cancer and AIDS patients and their 
doctors that year, lawmakers took control of the process.  Following an 
evaluation by the agency then overseeing Medicaid, Congress barred the states 
from denying coverage for a drug if the use was approved by the FDA or 
supported by a citation in one of three drug directories then operating. 

31 Hon. Jim Cooper, Extension of Remarks - September 13, 1990 at 2, attached as Ex. 4.   
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the DOJ has never asserted, that states are prohibited from covering non-compendium 

prescriptions.  Moreover, these decisions and DOJ statements have no precedential value. 

a. The court cases. 

The court cases cited by PsychRights do not in fact hold that states may not cover non-

compendium prescriptions.  In each case, the court simply restated the plaintiff’s characterization 

of the law without discussion or analysis, for purposes of ruling on a motion to dismiss. 

PsychRights contends that the 2003 Parke-Davis opinion cited by Defendants “did not 

overrule [the court’s] previous published opinion where it concluded PsychRights’s 

interpretation is correct.”32  Both the 2001 and 2003 opinions, however, make clear that the court 

made no such “conclusion” in 2001 because, as the 2003 opinion states, “in the early phases of 

this litigation, Defendant d[id] not dispute plaintiff’s characterization of the law.”33  The other 

opinions cited by PsychRights are similar.  They were rulings on motions to dismiss, and they 

accepted without discussion the plaintiffs’ undisputed characterization of the law.34 

In fact, the only court squarely to have been presented with the statutory interpretation 

question commented that the debate “may be immaterial,” reasoning that, “if the Medicaid 

statute does not give states the discretion to cover off-label, non-compendium prescriptions, but a 
                                                 

32 Opp. Br. at 6. 
33  U.S. ex rel. Franklin v. Parke-Davis, 2003 WL 22048255, at *2, quoting 147 F. Supp. 2d at 51. 
34 The language that PsychRights quotes from the Rost decision appears in the “Facts” section of the 

opinion, which the court noted “are taken from the Amended Complaint and treated as undisputed for purposes of 
this motion.”  Dkt 108 pp. 6–7.  The drug at issue in Rost, human growth hormone, was listed in the DRUGDEX 
compendium.  The parties’ dispute was whether this listing, and statements in the compendium that the use was 
“possibly effective,” required states to cover the use.  United States ex rel. Rost v. Pfizer, 253 F.R.D. 11, 12-13 (D. 
Mass. 2008) (citing Rost’s Am. Compl.¶¶ 42, 43).  Rost also is factually distinct from the present case: the defendant 
pharmaceutical manufacturer pleaded guilty to marketing human growth hormone, which was FDA approved for 
three pediatric uses, to an adult population for non-FDA approved uses, such as anti-aging and “body 
improvements.”  And in Ortho-McNeil Pharmaceutical, the court merely summarized applicable Medicaid and FDA 
marketing laws in a single short  paragraph (saying only that “Medicaid generally reimburses providers only for 
‘covered outpatient drugs’”) before dismissing the complaint for failure to plead fraud with sufficient particularity.  
United States v. Ortho-McNeil Pharmaceutical, Inc., No. 03-C8239, 2007 WL 2091185 at *2 and *6 (N.D. Ill. 
2007). 
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state misconstrued the statute and authorized coverage of such prescriptions, an FCA action 

against [defendant] in that state would likely fail, as it would be difficult to establish [defendant’s] 

scienter.”35  Ultimately, the court did not decide the matter, and denied defendants’ motion to 

dismiss because the case involved nationwide conduct and the defendant admitted that at least 

eight states expressly excluded coverage for non-compendium prescriptions.36 

b. The DOJ statements and complaints. 

The DOJ has never asserted the “per se” theory advanced by PsychRights here.  As its 

cited statements make clear, the DOJ’s enforcement actions regarding off-label drug sales have 

all alleged illegal off-label marketing, kickbacks, and other false or deceptive conduct by large 

pharmaceutical companies.  Defendants know of no DOJ action that has been directed at 

physicians, clinics, pharmacists, or state Medicaid program officials who merely prescribed 

medications or submitted or processed claims that were authorized under a federally-approved 

state Medicaid plan. 

Further, the DOJ prosecutions and qui tam actions cited by PsychRights all involved 

nationwide or multi-state drug marketing and sales.  Although Alaska allows non-compendium 

prescriptions, several other states have exercised the option to exclude them, and in those states a 

relator might more credibly argue that a Medicaid claim for such prescriptions could plausibly 

support an FCA claim.37  The cited DOJ statements do not assert that all non-compendium 

prescriptions violate Medicaid laws and constitute false claims, regardless of what the state plans 

allow, as PsychRights suggests they do.  They simply allege that the pharmaceutical companies’ 

                                                 
35 2003 WL 22048255, at *3. 
36 Id. 
37 See id. (declining to decide whether states may cover non-compendium uses, because the defendant 

pharmaceutical company conceded that eight states do not cover such uses).  
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nationwide or multi-state conduct caused the filing of non-compendium claims that were not 

authorized under one or more government health programs.38 

To Defendants’ knowledge, the DOJ has never alleged or suggested that claims to a 

federally-approved state Medicaid program that covers non-compendium uses constitute per se 

false claims.39  The DOJ’s enforcement actions against large pharmaceutical companies are 

simply not relevant here, and lend no support to PsychRights’s position.40 

III. CONCLUSION 

For the reasons stated above and in Defendants’ opening memorandum, the Court should 

dismiss this case with prejudice, pursuant to Rule 12(b)(6). 
                                                 

38  The language that PsychRights highlighted in the Prizer settlement press release simply states that Pfizer 
had “agreed to . . . resolve allegations” under the FCA that it “had illegally promoted four drugs … and caused 
claims to be submitted to government health care programs for uses that were not medically accepted indications 
and therefore not covered by those programs.”  Dkt. # 108 Ex. 1. (emphasis added).  The statement in United States 
v. Gobble merely states that “Medicaid ordinarily does not cover off-label uses that do not qualify as medically 
accepted indications.  Many state Medicaid programs prohibit covering such uses.”  Dkt. #108 Ex. 2 ¶ 30 (emphasis 
added).  And the settlement agreement in U.S. v. Astrazeneca,  which also involved claims brought by several state 
Medicaid programs, alleged only that certain “unapproved” off-label uses of the manufacturer’s drugs “were not 
medically accepted indications for which the United States and the state Medicaid programs provided coverage.”  
Dkt. #108, Ex. 3 at 6.   

 39  Indeed, the DOJ was careful to avoid taking any position on this in a Statement of Interest that it filed in 
Rost.  See Dkt. #113, Ex. 4 at 7 n. 6: 
 

Notably, this case does not present – at least not at this time – the question this 
Court left open in Parke-Davis as to whether States have discretion to cover off-
label uses that are not supported by a citation in the compendia. See United 
States ex rel. Franklin v. Parke-Davis et al., 2003 WL 22048255, at *3 (D. 
Mass. Aug. 22, 2003). 

 40 PsychRights does not explain why press releases issued by the DOJ regarding a case settlement, or 
statements in pleadings that DOJ has filed as a litigant, should be given any consideration (let alone deference) by 
this Court.  They should not be.  When DOJ is just a party to litigation, its interpretation of a statute at issue is given 
no deference.  See Citizens for Responsibility and Ethics in Washington v. U.S. Dept. of Justice, 658 F. Supp. 2d 217 
(D.D.C. 2009) (rejecting the DOJ’s interpretation of the FOIA exemptions); American Civil Liberties Union of N. 
Cal. v. Dept. of Justice, No. C 04-4447 PJH, 2005 WL 588354, at *8 (N.D. Cal. March 11, 2005).  Courts should, of 
course, give Chevron deference to formal interpretations of an ambiguous statute by the agency charged with 
administering it.  See Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-45 (1984).  But it is CMS, not DOJ, that 
administers the Medicaid statutes, and it is to CMS that deference is due.  See Alaska D.H.H.S. v. C.M.S., 424 F.3d 
931, 939-40 (9th Cir. 2005).  As shown in Defendants’ opening memorandum, CMS has consistently indicated that 
states may cover non-compendium uses.  With all due respect to the DOJ, its litigation positions, settlement 
agreements, and press releases are owed no deference here. 
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FELDMAN, ORLANSKY & SANDERS  
Attorneys for Defendant Wal-Mart Stores, Inc.  
 
By: /s/ Jeffrey M. Feldman  

Jeffrey M. Feldman  
Alaska Bar No. 7605029  
500 L Street, Fourth Floor  
Anchorage, AK 99501  
Telephone: (907) 272-3538  
Fax: (907) 274-0819  
Email: Feldman@frozenlaw.com  

 
 
JONES DAY  
Attorneys for Defendant Wal-Mart Stores, Inc.  
 
By: /s/ Eric P. Berlin (consented)  

Eric P. Berlin, pro hac vice  
77 West Wacker, Suite 3500  
Chicago, Illinois 60601  
Telephone: (312) 269-4117  
Fax: (312) 782-8585  
Email: epberlin@jonesday.com 
 

DORSEY & WHITNEY, LLP  
Attorneys for Defendants Southcentral Foundation, 
Safeway, Inc. and Fred Meyer Stores, Inc.  
 
By: /s/ Robert C. Bundy (consented) 

Robert C. Bundy, ABA #7206021 
Alaska Bar No. 7206021  
1031 W. 4th Avenue, Suite 600  
Anchorage, Alaska 99501  
Telephone: (907) 257-7853  
Fax: (907) 276-4152 

 Email: bundy.robert@dorsey.com 
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SONOSKY, CHAMBERS, SACHSE,  
MILLER & MUNSON, LLP  
Attorneys for Defendants Heidi F. Lopez-Coonjohn, 
MD, Robert D. Schults, MD, Mark H. Stauffer, MD, 
and City and Borough of Juneau, Alaska (Bartlett 
Regional Hospital)  
 
By: /s/ Richard D. Monkman (consented)  

Richard D. Monkman  
Alaska Bar No. 8011101  
Myra M. Munson  
Alaska Bar No. 0811103  
Kay Maassen Gouwens 
Alaska Bar No. 8106023 
302 Gold Street, Suite 201  
Juneau, Alaska 99801  
Telephone: (907) 586-5880  
Fax: (907) 586-5883  
Email: dick@sonoskyjuneau.com  
Email: myra@sonoskyjuneau.com  
Email: Kay@sonosky.net 

 
DANIEL S. SULLIVAN ATTORNEY  
GENERAL STATE OF ALASKA 
Attorneys for Defendant William Hogan, 
William Streur, Tammy Sandoval and  
Stephen McComb 
 
By: /s/ Stacie Kraly (consented) 

Stacie Kraly 
Alaska Bar No. 9406040 
Assistant Attorney General 
P.O. Box 110300 
Juneau, AK  99811 
Telephone: (907) 465-4164 
Fax: (907) 465-2539 
Email: stacie.kraly@alaska.gov  
 
R. Scott Taylor 
Alaska Bar No. 8507110 
Senior Assistant Attorney General 
1031 W. Fourth Avenue, Ste. 200 
Anchorage, AK  99501 
Telephone: (907) 272-3538 
Fax: (907) 274-0819 
Email: scott.taylor@alaska.gov  
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LANE POWELL, LLC 
Attorneys for Defendant Alternative 
Community Mental Health d/b/a Denali Family 
Services 
 
By: /s/ Matthew W. Claman (consented) 

Matthew W. Claman 
Alaska Bar No. 8809164 
301 W. Northern Lights Blvd., Suite 301 
Anchorage, AK  99503-2648 
Telephone: (907) 277-3311 
Fax: (907) 276-2631 
Email: clamanm@lanepowell.com  

 
 
DELANEY WILES, INC. 
Attorneys for Defendant Peninsula Community 
Health Services of Alaska, Inc. 
 
By:/s/ Howard A. Lazar(consented) 

Howard A. Lazar 
Alaska Bar No. 8604013 
1007 West Third Avenue, Suite 400 
Anchorage, AK 99501 
Telephone: (907) 279-3581 
Fax: (907) 277-1331 
Email: hal@delaneywiles.com  

 
SEDOR, WENDLANDT, EVANS & FILIPPI, LLC 
Attorneys for Defendants Kerry Ozer, MD and 
Claudia Phillips, MD 

 
By: /s/ Allen Clendaniel (consented) 

Allen Frank Clendaniel 
Alaska Bar No. 0411084 
Carolyn Heyman-Layne 
Alaska Bar No. 0405016 
500 L Street, Suite 500 
Anchorage, AK  99501 
Telephone: (907) 677-3600 
Fax: (907) 677-3605 
Email: clendaniel@alaskalaw.pro  
Email: heyman-layne@alaskalaw.pro  
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CLAPP, PETERSON, VAN FLEIN, 
TIEMESSEN & THORSNESS, LLC 
Attorneys for Defendants Elizabeth Baisi, M.D.; L. 
Judith Bautista, M.D.; Ruth Dukoff, M.D.; and Jan 
Kiele, M.D. 
 
By:/s/ Matthew K. Peterson (consented) 

Matthew K Peterson 
Alaska Bar No. 8006038 

 Linda J. Johnson 
 Alaska Bar No. 8911070 

711 H Street, Suite 620 
Anchorage, AK  99501-3454 
Phone:  (907) 272-9631 
Fax:  (907) 272-9586 
Email:  mkp@cplawak.com 

 
LAW OFFICE OF VANCE A. SANDERS, LLC 
Attorneys for Defendant Juneau Youth Services, Inc. 
 
By: /s/ Vance A. Sanders (consented) 
 Vance A. Sanders 
 Alaska Bar No. 8611131 
 P.O. Box 240090 
 Douglas, Alaska  99284 
 Telephone:  (907) 586-1648 
 Fax:  (907) 586-1649 
 Email:  vsanders@gci.net 

 
CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that on 
the 25th day of May, 2010, a true and correct 
copy of this document was served on the parties of record 
by electronic means through the ECF system 
as indicated on the Notice of Electronic Filing, 
or if not confirmed by ECF, by first class regular mail. 
 
 
/s/ Jeffrey M. Feldman   
Jeffrey M. Feldman, ABA #7605029 
FELDMAN, ORLANSKY & SANDERS 
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