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DECLARATION OF GERALD HOFFMANN

GERALD HOFFMANN declares, under penalty ofperjury, pursuant to the

provisions of28 U.S.c., Section 1746, as follows:

1. I am employed by Eli Lilly and Company ("Lilly") as Manager of Global

Competitive Intelligence Strategy.

2. I have been employed by Lilly since November 1998.

3. I have held a management position in Competitive Intelligence since

November 1998, and have worked in the field of competitive intelligence since 1989. Prior to

my employment at Lilly, I was the Director ofCompetitive Intelligence for SBC

Communications.

4. The field ofcompetitive intelligence is well established, and the methods

described below are well recognized in industry and academia, and are the subject of textbooks

and published literature, including: LJAM FAHEY, COMPETITORS: OUTWITIING, OUTMAKEUVERING,

AND OUTPERFORMING (1999); LEONARD M. FULD, COMPETITIVE INTELLIGENCE: How TO GETIT;



How TO USE IT (1985); BENJAMIN GfLAD, THEBUSINESS INTELLIGENCE SYSTEM: A NEW TOOL FOR

COMPETITIVE ADVANTAGE (1988); BENJAMJl\ GILAD, BUSiNESS BLiNDSPOTS: REpLACING YOUR

COMPANY'S ENTRENCHED AND OUTDATED MYTHS, BELIEFS AND ASSUMPTIONS WITH THE REALJllES

OF TODAY'$ MARKETS (1994); MICflAEL E. PORTER, COMPETITiVE STRATEGY: TECHNIQUES FOR

AN.<\LYZIl\G INDUSTRIES AND COMPETITORS (1980); as well as numerous articles by Jan Herring,

under whom 1 also trained. 1 have also been a member ofthe Society of Competitive Intelligence

Professionals since 1989.

5. Part of my responsibilities, as well as the responsibilities of the

Competitive Intelligence Group generally, is to educate employees as to the importance of

maintaining the confidentiality of internal information and documents ("intelligence data") and

as to the dangers of competitive harm from the failure to keep intelligence data - even seemingly

innocuous documents - confidential. I also assist global product teams on how to gather

competitive data from the public domain for use in gaining advantage in the marketplace.

6. From this experience and training, I understand the value to Lilly's

competitors of internal Lilly documents, including those at issue in this case, if they were

permitted to be released in the public domain.

7. I have reviewed the Amended Complaint, and each of the documents

referenced therein as listed on the attached Schedule "A."

8. Each of the documents listed in the Amended Complaint and Schedule

"A" contains information of the type that Lilly treats and protects as confidential, and is subject

to Lilly's confidentiality polices and procedures described below.

9. Each of the documents listed in the Amended Complaint and Schedule

"A" contains information related to: confidential research and development information;

-2-



strategic plans; marketing plans, strategies; competitive analyses; market research; clinical trials

and non-clinical trials; or interactions with key regulators or publishers. Each document reveals

something about Lilly's internal organization and structure, qualifies as intelligence data, and if

disseminated would be useful to Lilly's competitors in the atypical antipsychotic marketplace,

and Lilly generally.

10. The pharmaceutical industry operates in an intensely competitive market

generating revenues in the hundreds ofbillions ofdollars per year.

II. Lilly dedicates a substantial amount oftime, money, and resources to

research and development of medicines; strategic plans; marketing plans, competitive analyses;

market research; clinical trials and non-clinical trials; and interactions with regulators and

publishers. Lilly recognizes the competitive threats within the pharmaceutical industry and has

implemented elaborate safety precautions to prevent its confidential information from falling into

a competitors' hands.

12. Every Lilly-operated facility employs private security guards and utilizes

private security systems. All employees and guests must possess an individually assigned and

distributed security badge to enter any Lilly-operated facility. Lilly's computer systems are

protected by state-of-the-art security software. To gain access to Lilly's computer system

requires a Lilly-controlled and monitored username, as well as a user-specific password.

Separate security clearance is necessary to obtain a username, Within Lilly's computer system,

each employee is given a personal email account with limited access by others within the

company. Lilly's document management system also provides limited employee access to

Lilly's documents.



13. In addition to the physical security and electronic security Lilly utilizes,

every employee is bound bythe provisions ofThe Red Book Code of Business Conduct, as

well as Global Lilly Policies, each ofwhich delineates employees' responsibilities to maintain

the confidentiality of all Lilly information assets, and includes:

a. All information developed by employees relating to company

business, sucb as research and development plans, organizational charts, compounds and

processes, manufacturing methods, clinical trial data and marketing, advertising, and business

development studies and plans must be safeguarded by all employees.

b. Employees must keep the information in secure locations and limit

access to information to those employees who have a need to know in order to perform the duties

of their employment

c. An employee must not disclose information to third parties unless

information-specific approval is obtained by the employee'S supervisor, and only after
,.'

considering the need for a confidentiality agreement approved by Lilly's Law Division and

signed by the third party.

d. Violations of The Red Book - Code of Business Conduct, or any

otber physical or electronic policy, are disciplined up to and including termination of

employment.

14. Lilly extends its requirements for protection for confidential material to

consultants, vendors, and clinical investigators, as well. Every person receiving Lilly

confidential materials or data is bound by confidentiality agreements, which protects

negotiations, conversations, correspondence with Lilly.
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15. Lilly also devotes substantial resources both to monitoring competitor data

in the public domain to assist its strategic planning for its products, and to protecting its own data

from public dissemination.

16. Lilly currently markets over fifty medications, each with a different

market base, as well as many compounds moving toward the market, whi le developing new

indications or line extensions for existing products.

17. Zyprexa® is indicated for use by patients with bipolar disorder and

schizophrenia. Like the pharmaceutical industry, the bipolar and schizophrenia markets are

fiercely competitive, and Lilly must compete with pharmaceutical companies such as

AstraZeneca, Bristol-Myers Squibb, Janssen, Merck, Novartis, and Pfizer, as well as with

companies manufacturing generic medications, and potential competitors who may be deciding

whether to enter these markets. It is standard practice in the pharmaceutical industry to engage

in competitive intelligence and monitor competitor intelligence data.

18. Competitive intelligence requires the gathering of data bit-by-bit;

leveraging prior gained intelligence data. The more pieces ofinfonnation about a competitor

that are gathered, the more complete the picture of the competitor that can be gained. With

access to the documents at issue here, a competitor could obtain considerable insight into Lilly's

structure, decision tree, internal workings, strategies for-development, and its processes for

deliberation and strategy-implementation. Public dissemination would reveal the manner in

which the company considered or developed research information, strategic plans, marketing

plans, strategies, competitive analyses, market research, clinical trials and non-clinical trials, and

interactions with regulators or publishers. If Lilly'S internal documents were to be publicly

disseminated, every pharmaceutical company in the world, including competitors to all of Lilly's
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marketed medications, including Zyprexa®, would have access to a treasure trove of competitive

intelligence, in an organized and assembled manner.

19. Public dissemination of Lilly's internal documents would work serious

competitive harm to Lilly and the Zyprexa® brand.

20. With the benefit of not only the inferences that can be drawn from

individual pieces of information, but also by what can be learned by comparing individual

documents with other documents - both documents that are publicly available as well as other

documents that are subject to this cballenge - pharmaceutical companies worldwide would be

able to copy Lilly's actions, draw from Lilly's actions, or anticipate Lilly's future actions to plan

countermeasures.

21. The documents would also permit competitors to generate lists of current

and former Lilly employees and consultants as potential contact people to gather competitive

information. Showing Lilly's deliberative processes can also be used by competitors to evaluate

whether the Zyprexa® team has weaknesses that can be competitively exploited.

22. In addition to the immediate harm that Lilly would face as a result of

public dissemination of its documents, companies with products that compete with Zyprexa®

may utilize the Zyprexa®'s documents in counter-detailing presentations to Lilly's customers,

showing customers documents and information taken out ofcontext with the aim of damaging

Lilly's reputation and bolstering competitors' market shares.

I declare under penally ofperjury and under the laws of the United States of

America that the foregoing is true and correct /; I'. tWf~
1JER.,<\LDHOE~ANN
Executed on January 16, 2006 at
Chesterfield, Missouri
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                              EASTERN  D I STR I CT  OF  NEW  YORK
           2
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           3                                     :
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           4   I N  RE :   ZYPREXA  PRODUCTS           :  U . S .  Cour thouse
                      L I AB IL I TY  L I T I GAT I ON       :  Brook l yn ,  New  York
           5                                     :
                                                :
           6                                     :  TRANSCR I PT  OF  PROCEED I NGS
                                                :  January  8 ,  2007
           7   - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X  2 : 00  p . m .
 
           8
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          11   APPEARANCES :
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                                             N I NA  GUSSACK ,  ESQ .
          13
              M i nd  Freedom  Internat i ona l ,   -  TED  CHABAS I NSK I ,  ESQ .
          14   Chamber l i n ,  Wh i t t i ker
 
          15   EFF ,  John  Doe                 -  FRED  VON  LOHMANN ,  ESQ .
 
          16   AHRP ,  Vera  Sharav             -  ALAN  M ILSTE I N ,  ESQ .
 
          17   Got ts te i ns                    -  JOHN  McKAY ,  ESQ .
 
          18   Steer i ng  Comm i t tee            -  R I CHARD  MEADOW ,  ESQ .
 
          19   Th i rd -par ty  c l a i ms            -  TOM  SOBOL ,  ESQ .
 
          20
              Cour t  Repor ter :               M i ckey  Brymer ,  RPR
          21                                O f f i c i a l  Cour t  Repor ter
                                           225  Cadman  P l aza  Eas t
          22                                Brook l yn ,  New  York  11201
                                           (718)  613-2255
          23
 
          24
                      Proceed i ngs  recorded  by  mechan i ca l  s tenography .
          25        Transcr i pt  produced  by  computer - a i ded  t ranscr i pt i on .
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           1            THE  CLERK :   C i v i l  cause  for  reargument  o f  mot i on  i n
 



           2   re  Zyprexa  Products  L i ab i l i t y  L i t i gat i on .
 
           3            The  Judge  i s  on  the  bench  now .
 
           4            THE  COURT :   I ' l l  ask  for  appearances ,  p l ease .
 
           5            THE  CLERK :   Counse l ,  res tate  your  names ,  p l ease .
 
           6            MR .  CHABAS I NSK I :   Ted  Chabas i nsk i  represent i ng  M i nd
 
           7   Freedom  Internat i ona l ,  Chamber l i n  and  as  o f  yes terday  Rober t
 
           8   Wh i t t i ker .
 
           9            MR .  VON  LOHMANN :   Fred  Von  Lohmann ,  E l ect ron i c
 
          10   Front i er  Foundat i on ,  represent i ng  John  Doe .
 
          11            MR .  M ILSTE I N :   A l an  M i l s te i n ,  represent i ng  Vera
 
          12   Sharav  and  the  A l l i ance  for  Human  Research  Protect i on .
 
          13            THE  COURT :   Anyone  e l se?
 
          14            MS .  GUSSACK :    N i na  Gussack  for  de fendant  E l i  L i l l y
 
          15   and  Company .
 
          16            MR .  McKAY :   John  McKay  for  Har ry  Got ts te i n ,
 
          17   respondent  for  the  second  temporary  res t ra i n i ng  order  and
 
          18   James  Got ts te i n  pursuant  to  the  - -
 
          19            THE  COURT :   Keep  your  vo i ces  up ,  p l ease .   Th i s  i s  the
 
          20   Judge  speak i ng .   When  you  speak ,  g i ve  your  name .   I ' l l  have
 
          21   the  peop l e  who  are  present  g i ve  your  names ,  p l ease .
 
          22            MR .  FAHEY :     Sean  Fahey  on  beha l f  o f  E l i  L i l l y  and
 
          23   Company .
 
          24            MR .  AVELAR :   I ' m  not  enter i ng  an  appearance ,  your
 
          25   Honor ,  I ' m  not  adm i t ted  to  pract i ce .
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           1            MR .  MEADOW :   R i chard  Meadow ,  Lan i er  l aw  f i rm ,
 
           2   p l a i nt i f f s ,  and  a  member  o f  the  p l a i nt i f f ' s  s teer i ng
 
           3   comm i t tee .
 
           4            THE  COURT :   Your  name .
 
           5            MR .  AVELAR :   My  name  - -



 
           6            THE  COURT :   Keep  your  vo i ce  up ,  s i r .   My  name  i s  Pau l
 
           7   Ave l ar ,  but  I ' m  not  adm i t ted  to  pract i ce  be fore  the  Cour t  and
 
           8   I  w i l l  not  be  speak i ng  at  the  hear i ng .
 
           9            THE  COURT :   Who  do  you  represent?
 
          10            MR .  AVELAR :   I ' m  here  w i th  Mr .  Fahey .
 
          11            THE  COURT :   You  are  an  assoc i ate?
 
          12            UN I DENT I F I ED  SPEAKER :   Your  Honor ,  I ' m  sor ry ,  I  can ' t
 
          13   hear  the  conversat i on .
 
          14            THE  COURT :   Keep  your  vo i ce  up .   S i r ,  say  i t  aga i n .
 
          15   I f  you ' re  s tudy i ng  to  be  a  l awyer ,  speak  up .
 
          16            MR .  AVELAR :   My  name  i s  Pau l  Ave l ar .   I  am  an
 
          17   assoc i ate  o f  Mr .  Fahey .   I  w i l l  not  be  enter i ng  an  appearance
 
          18   i n  th i s  case .   I  am  not  adm i t ted  to  pract i ce  be fore  th i s
 
          19   Cour t .
 
          20            THE  COURT :   Thank  you .
 
          21            MR .  SOBOL :   One  more  on  the  phone ,  your  Honor .   Good
 
          22   a f ternoon ,  your  Honor .   Th i s  i s  Tom  Sobo l ,  S -o -b -o - l ,  I ' m  one
 
          23   o f  the  co - l ead  l awyers  for  the  th i rd -par ty  c l a i ms .   Good
 
          24   a f ternoon .
 
          25            THE  COURT :   Good  a f ternoon .
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           1            Who  w i shes  to  speak  f i rs t?   I s  there  an  app l i cat i on?
 
           2            MR .  CHABAS I NSK I :   There  i s  a  mot i on  for  reargument .
 
           3   Th i s  was  or i g i na l l y  ca l l ed  because  I  reques ted  word i ng  i n  the
 
           4   i n j unct i on  be  changed .
 
           5            THE  COURT :   G i ve  your  name .
 
           6            MR .  CHABAS I NSK I :   I  d i d ,  your  Honor .   Th i s  i s  Ted
 
           7   Chabas i nsk i  represent i ng ,  among  other  respondents  to  the
 
           8   i n j unct i on ,  M i nd  Freedom  Internat i ona l .   Or i g i na l l y  I  wrote  to
 



           9   you  and  reques ted  that  the  word i ng  i n  the  i n j unct i on  as
 
          10   app l i ed  to  my  c l i ent  be  changed  because  I  f e l t  i t  was  - -  I
 
          11   f e l t  i t  was  res t ra i n i ng  the i r  f ree  speech  beyond  what  the
 
          12   i n j unct i on  cou l d  ca l l  for .   I  th i nk  the  s i tuat i on  i s
 
          13   comp l ete l y  changed  now  and  I  th i nk  i t  wou l d  be  more
 
          14   appropr i ate  for  you  to  hear  Mr .  Von  Lohmann ' s  argument .
 
          15   A l though  he ' s  on l y  represent i ng  one  person  i n  the  i n j unct i on ,
 
          16   h i s  arguments  rea l l y  app l y  to  everyone  who ' s  covered  by  the
 
          17   i n j unct i on .   So ,  I  reques t  that  you  hear  h i s  arguments  f i rs t .
 
          18   They  wou l d  make  my  argument  moot .
 
          19            THE  COURT :   I  w i l l  be  happy  to  hear  h i m .
 
          20            MR .  VON  LOHMANN :   Your  Honor ,  th i s  i s  Fred
 
          21   Von  Lohmann ,  represent i ng  John  Doe ,  and  I  am  happy  to  res tate
 
          22   the  arguments  that  were  made  i n  the  br i e f  that  was  f i l ed  very
 
          23   ear l y  th i s  morn i ng .   I  apo l og i ze  i f  you  have  not  had  a  chance
 
          24   to  take  a  l ook  at  that .
 
          25            THE  COURT :   I  read  a l l  the  papers .
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           1            MR .  VON  LOHMANN :   Exce l l ent ,  your  Honor .   Thank  you
 
           2   very  much .   I  apprec i ate  that .   Let  me  recap  br i e f l y  a  f ew
 
           3   th i ngs  be fore  I  d i scuss  the  argument .   F i rs t ,  i n  response  to
 
           4   the  papers  f i l ed  by  E l i  L i l l y  at torney  Ms .  Gussack ,  l e t  me
 
           5   make  a  few  th i ngs  c l ear .   F i rs t ,  my  c l i ent  John  Doe  i s  not
 
           6   anyone  named  i n  the  i n j unct i on ,  nor  anyone  ment i oned  by  name
 
           7   i n  Ms .  Gussack ' s  papers .   Jus t  so  we ' re  c l ear ,  my  c l i ent  here
 
           8   i s  someone  who  i s  a  member  o f  the  pub l i c  who  i s  i nteres ted  i n
 
           9   menta l  hea l th  i ssues ,  who  has  heard  about  th i s ,  thanks  to  The
 
          10   New  York  T i mes  ar t i c l e  as  we l l  as  the  broad  pub l i c  d i scuss i on
 
          11   about  th i s  and  i s  not  someone  who  i s  en l i s ted  as  one  o f  the
 
          12   i nd i v i dua l s  i n  the  Cour t ' s  pr i or  i n j unct i on .



 
          13            Second ,  your  Honor ,  un l i ke  the  asser t i on  i n
 
          14   Ms .  Gussack ' s  papers ,  I  cer ta i n l y  do  not  concede  persona l
 
          15   j ur i sd i ct i on  over  my  c l i ent  has  been  es tab l i shed  by  the
 
          16   Cour t .   I  agree  that  my  c l i ent  i s  potent i a l l y  w i th i n  th i s
 
          17   Cour t ' s  j ur i sd i ct i on .   However ,  he  has  not  been  served ,  nor
 
          18   otherw i se  forma l l y  brought  under  th i s  Cour t ' s  j ur i sd i ct i on .   I
 
          19   appear  here  today  because  the  case  l aw  i s  re l at i ve l y  c l ear
 
          20   that  someone  who  has  not i ce  o f  a  Cour t  i n j unct i on  w i l l  be
 
          21   bound  by  that  i n j unct i on  even  w i thout  forma l  serv i ce ,  so ,  I
 
          22   appear  here  today  i n  order  to  c l ar i f y  the  Cour t ' s  order  i n
 
          23   that  regard .
 
          24            Th i rd ,  my  c l i ent  a l so  does  not  concede  that  due
 
          25   process  has  been  fu l f i l l ed  w i th  respect  to  h i s  s i tuat i on .
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           1   Th i s  aga i n  i s  someth i ng  that  was  asser ted  by  Ms .  Gussack ' s
 
           2   papers  f i l ed  be fore  the  Cour t  th i s  morn i ng .   He  was  not
 
           3   not i f i ed  i n  any  way  pr i or  to  the  i ssuance  o f  the  cour t  order .
 
           4            So ,  l et  me  j us t  recap  br i e f l y  the  arguments  here  that
 
           5   he  i s  seek i ng  to  make  and  answer  any  ques t i ons  the  Cour t  may
 
           6   have .   He  i s  someone  who  cont r i butes  to  the  web  s i te  that  i s
 
           7   ment i oned  i n  the  Cour t ' s  January  4  order ,  the
 
           8   Zyprexa . pbw i k i . com  web  s i te .   He  has ,  i n  add i t i on  to
 
           9   cont r i but i ng  i n format i on  there ,  he  has  a l so  pos ted  l i nks  to
 
          10   the  L i l l y  documents  that  are  hos ted  on  th i rd -par ty  web  s i tes .
 
          11   He  h i mse l f  has  never  pos ted  the  documents .   He  has  on l y  pos ted
 
          12   l i nks  that  purpor ted l y  l ead  to  these  documents .
 
          13            As  the  Cour t  may  be  aware ,  there  are  now  a  number  o f
 
          14   l ocat i ons  on  the  Internet  where  the  documents  have  apparent l y
 
          15   been  repub l i shed  and  aga i n  I  wou l d  l i ke  to  d i sagree  w i th
 



          16   Ms .  Guzack ' s  papers .   She  asser ts  that  the  documents  are
 
          17   nowhere  ava i l ab l e  on  the  Internet  cur rent l y .   I  cer ta i n l y  have
 
          18   no  i n format i on  conf i rm i ng  that .   In  f act ,  what  I  am  aware  o f
 
          19   i s  that  the  documents  may  i n  f act  a l ready  be  ava i l ab l e  on
 
          20   fore i gn  web  s i tes .   O f  course ,  my  c l i ent  i s  l eery  o f
 
          21   pub l i sh i ng  l i nks  to  those  web  s i tes  i n  l i ght  o f  the  Cour t ' s
 
          22   order ,  but  my  unders tand i ng  i s  the  documents  are  present l y
 
          23   ava i l ab l e  on  th i rd -par ty  web  s i tes  w i th  no  re l at i on ,  at  l eas t
 
          24   no  re l at i on  that  my  c l i ent  knows  to  any  par ty  i n  the  case  or
 
          25   any  person  named  i n  the  i n j unct i on .
 
 
                                                         M .  BRYMER ,  RPR ,  OCR
 
  
 
                                                                       7
 
 
           1            So ,  very  br i e f l y ,  your  Honor ,  my  c l i ent  makes  two
 
           2   arguments  i n  ask i ng  the  Cour t  to  c l ar i f y  i t s  order  to  exc l ude
 
           3   h i m  and  h i s  act i v i t i es .   F i rs t ,  th i s  Cour t  l acks  the  author i t y
 
           4   to  b i nd  nonpar t i es  who  are  not  act i ng  i n  concer t  w i th  or
 
           5   par t i c i pat i ng  w i th  or  a i d i ng  or  abet t i ng  a  par ty  to  the
 
           6   under l y i ng  act i on .   And ,  as  descr i bed  i n  my  br i e f ,  my  c l i ent
 
           7   cer ta i n l y  does  not  f a l l  w i th i n  that  c i rc l e .   He  i s  not  a  par ty
 
           8   to  the  l i t i gat i on .   He  has  never  taken  th i s  drug ,  he  has  to
 
           9   the  bes t  o f  h i s  know l edge  never  had  any  d i rect  contact  w i th
 
          10   any  i nd i v i dua l  who  i s  bound  by  th i s  Cour t ' s  protect i ve  order
 
          11   CMO -3 .
 
          12            He  d i scovered  th i s  cont roversy ,  as  I  sa i d ,  through
 
          13   pub l i c  sources  o f  i n format i on  and  accord i ng l y  he  i s  not  i n  a
 
          14   pos i t i on  o f  a i d i ng  or  abet t i ng  or  otherw i se  par t i c i pat i ng  w i th
 
          15   any  par ty .   There fore ,  i t  i s  h i s  v i ew  he  i s  not  w i th i n  the
 
          16   Cour t ' s  power ,  even  i f  he  i s  i n  f act  pos t i ng  the  l i nks  to
 
          17   these  documents .
 
          18            The  Cour t ' s  order ,  however ,  en j o i ns  any  - -  apparent l y
 
          19   f rom  the  l anguage  as  wr i t ten  i n  the  January  4th  order ,  i t



 
          20   appears  to  en j o i n  the  web  s i te  i t se l f  and  my  c l i ent  there fore
 
          21   i s  concerned  that  that  wou l d  i nc l ude  h i s  act i v i t i es ,  desp i te
 
          22   the  fact  that  he  i s  an  i ndependent  th i rd  par ty  and  thus  beyond
 
          23   the  Cour t ' s  reach .
 
          24            Second l y ,  and  perhaps  even  more  i mpor tant l y ,  my
 
          25   c l i ent  be l i eves  that  th i s  order  as  app l i ed  to  h i s  act i v i t i es
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           1   cons t i tutes  an  uncons t i tut i ona l  pr i or  res t ra i nt  on  speech  and
 
           2   i n  th i s  regard ,  as  d i scussed  i n  the  br i e f ,  the  Proctor  &
 
           3   Gamb l e  versus  Bankers  Trus t  case ,  the  6th  C i rcu i t  case  f rom
 
           4   1996  that  - -  where  Judge  Mer r i t t  wrote  the  ma j or i t y  op i n i on
 
           5   there  i s  rea l l y  a l most  exact l y  on  a l l  fours  w i th  th i s
 
           6   c i rcums tance .
 
           7            In  that  case  Bus i nessWeek  obta i ned  documents  that
 
           8   were  under  protect i ve  order  and  subm i t ted  to  the  Cour t  under
 
           9   sea l  and  wanted  to  pub l i sh  an  ar t i c l e  re l at i ng  to  those
 
          10   documents .   The  Cour t  en j o i ned  that  pub l i cat i on .   On  rev i ew
 
          11   the  6th  C i rcu i t  made  i t  very  c l ear  that  i n j unct i on  was  a  pr i or
 
          12   res t ra i nt ,  uncons t i tut i ona l ,  and  i mperm i ss i b l e  under  the  F i rs t
 
          13   Amendment .
 
          14            The  c i rcums tance  here  i s  aga i n  very  s i m i l ar .   My
 
          15   c l i ent  i s  an  i ndependent  th i rd  par ty  that  has  d i scovered
 
          16   p l aces  that  purpor t  to  have  these  documents  on  l i ne .   The  fact
 
          17   that  they  were  under  protect i ve  order  i n  th i s  l i t i gat i on
 
          18   be fore  your  Honor  shou l d  not  be  a  j us t i f i cat i on  to  asser t  a
 
          19   pr i or  res t ra i nt  aga i ns t  h i m .
 
          20            In  f act ,  a l though  Ms .  Guzack ' s  papers  sugges t  that
 
          21   The  Seat t l e  T i mes  versus  Re i nhar t  case  be fore  the  Supreme
 
          22   Cour t  i n  1984  uphe l d  s i m i l ar  res t r i ct i ons ,  that  case  and  the
 



          23   res t r i ct i ons  that  were  uphe l d  i n  that  case  were  aga i ns t  a
 
          24   par ty  to  the  l i t i gat i on  i t se l f  and ,  as  Judge  Mer r i t t  descr i bes
 
          25   i n  the  Proctor  &  Gamb l e  case ,  re j ect i ng  exact l y  that  argument ,
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           1   he  po i nts  out  that  i n  The  Seat t l e  T i mes  case  we  were  not  there
 
           2   ta l k i ng  about  nonpar t i es .   My  c l i ent ,  j us t  as  Bus i nessWeek  was
 
           3   i n  the  Proctor  &  Gamb l e  case ,  i s  here  a  nonpar ty  act i ng
 
           4   i ndependent l y  o f  any  par ty  or  for  that  mat ter  any  person  who
 
           5   i s  under  the  Cour t ' s  protect i ve  orders  CMO -3 .
 
           6            So ,  for  those  two  reasons ,  I  have  sugges ted  i n  my
 
           7   br i e f  a  rev i s i on  or  c l ar i f i cat i on  o f  the  Cour t ' s  January  4th
 
           8   order  that  I  be l i eve  wou l d  cure  both  the  Cour t  author i t y
 
           9   prob l em  as  we l l  as  the  F i rs t  Amendment  pr i or  res t ra i nt
 
          10   prob l em ,  and  that  i s  essent i a l l y  to  remove  ment i on  o f  the  web
 
          11   s i te  and  spec i f i ca l l y  I  th i nk  i t  i s  more  sens i b l e  to  d i rect
 
          12   the  Cour t ' s  orders  at  i nd i v i dua l s  rather  than  a  web  s i te  that
 
          13   i n  th i s  case  can  be  rev i sed  by  many ,  many  members  o f  the
 
          14   pub l i c  and ,  a l so ,  to  c l ar i f y  that  the  Cour t ' s  order  on l y
 
          15   extends  to  nonpar ty  - -  to  the  extent  they  are  l ega l l y
 
          16   i dent i f i ed  w i th  a  par ty ,  or  are  act i ng  i n  concer t  w i th  or
 
          17   par t i c i pate  w i th  or  a i d i ng  and  abet t i ng  a  par ty ,  that  i s
 
          18   c l ear l y  the  outer  l i m i t  o f  the  Cour t ' s  author i t y ,  as  made
 
          19   c l ear  by  both  2d  C i rcu i t  author i t y  and  Supreme  Cour t
 
          20   author i t y .
 
          21            So ,  by  c l ar i f y i ng  the  order  i n  that  manner  i t  wou l d
 
          22   reta i n  the  Cour t ' s  power  over  anyone  who  i s  i n  that  c l ose
 
          23   a i d i ng  and  abet t i ng  re l at i onsh i p ,  thereby  va l i d l y  protect i ng
 
          24   E l i  L i l l y ' s  i nteres ts  wh i l e  not  reach i ng  out  onto  a  pr i or
 
          25   res t ra i nt  to  nonpar t i es  who  are  both  beyond  the  Cour t ' s
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           1   author i t y  and  protected  by  the  F i rs t  Amendment  i n  the i r
 
           2   i nteres t  i n  pub l i c i z i ng  and  d i scuss i ng  i n format i on  re l at i ng  to
 
           3   the  L i l l y  documents ,  your  Honor .
 
           4            THE  COURT :   Thank  you  very  much .   Do  you  have  the
 
           5   t ranscr i pt  o f  the  hear i ng  o f  January  3 ,  2007?
 
           6            MR .  VON  LOHMANN :   Your  Honor ,  I  on l y  obta i ned  that
 
           7   t ranscr i pt  th i s  morn i ng  as  an  exh i b i t  to  Ms .  Gussack ' s
 
           8   subm i ss i on .   I  have  not  had  the  oppor tun i ty  to  rev i ew  i t .
 
           9            THE  COURT :   But  do  you  have  a  copy?
 
          10            MR .  VON  LOHMANN :   I  do ,  yes ,  your  Honor .
 
          11            THE  COURT :   Are  you  appear i ng  on  beha l f  o f  the  web
 
          12   s i te?
 
          13            MR .  VON  LOHMANN :   I  am  appear i ng  on  beha l f  o f  an
 
          14   i nd i v i dua l  who  has  cont r i buted  to  the  web  s i te ,  i nc l ud i ng
 
          15   cont r i but i ng  l i nks  that  l ead  - -  a t  l eas t  purpor ted l y  l ead  to
 
          16   the  L i l l y  documents  that  are  i n  d i spute .
 
          17            I t  i s  a  b i t  unc l ear ,  your  Honor ,  exact l y  who  the
 
          18   order  i s  d i rected  toward .   As  I  descr i bed  i n  my  br i e f ,  the  web
 
          19   s i te  i s  hos ted  by  a  serv i ce  ca l l ed  pbw i k i . com .   That  serv i ce
 
          20   i s  based  i n  Ca l i forn i a  and  i t  bas i ca l l y  prov i des  the  too l s
 
          21   that  a l l ows  anyone  to  create  a  web  s i te  on  any  top i c  o f  the i r
 
          22   choos i ng .   In  f act ,  the i r  i n format i on ,  the i r  pub l i c
 
          23   i n format i on  on  the  web  s i te  sugges ts  that  they  have  more  than
 
          24   100 , 000  i nd i v i dua l  web  s i tes  that  are  hos ted  by  th i s  serv i ce .
 
          25   So ,  by  ment i on i ng  a  par t i cu l ar  web  s i te ,  i n  th i s  case  the
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           1   Zyprexa . pbw i k i . com  web  s i te ,  I  i nterpret  the  Cour t ' s  ru l i ng  to
 
           2   be  app l i ed  j us t  to  that  i nd i v i dua l  web  s i te  rather  than  to  the
 
           3   ent i re  operat i ons  o f  th i s  company  wh i ch  obv i ous l y  has  no
 
           4   d i rect  i nteres t  or  i nvo l vement  i n  th i s  cont roversy  or  th i s
 
           5   under l y i ng  l i t i gat i on .   And ,  so ,  when  you  say  " the  web  s i te , "
 
           6   a l l  I  can  say ,  your  Honor ,  i s  that  there  are  a  number  o f
 
           7   i nd i v i dua l s  who  are  cont r i butors  to  that  web  s i te ,  each  o f
 
           8   whom  i s  ent i t l ed  to  rev i se  the  web  s i te  as  they  see  f i t .   The
 
           9   w i k i  techno l ogy  i nvo l ved  here  a l l ows  that  sor t  o f
 
          10   co l l aborat i ve  authorsh i p .
 
          11            A l l  I  can  do ,  your  Honor ,  i s  represent  one  o f  the
 
          12   authors .   I  don ' t  know  who  a l l  the  other  authors  are .   As  I
 
          13   ment i oned  i n  my  br i e f ,  the  password  that  i s  requ i red  to  be  an
 
          14   author  or  a  co l l aborator  on  th i s  web  s i te  has  been  pub l i c l y
 
          15   d i sc l osed  so  to  the  bes t  o f  our  know l edge  there  are  a  number
 
          16   o f  i nd i v i dua l  cont r i butors ,  not  a l l  o f  whose  i dent i t i es  are
 
          17   known  to  my  c l i ent ,  or ,  as  far  as  I  can  te l l ,  pub l i c l y
 
          18   ava i l ab l e .   So ,  I  am  here  represent i ng  one  i nd i v i dua l  who
 
          19   cont r i butes  to  th i s  par t i cu l ar  web  s i te .
 
          20            THE  COURT :   But  you ' l l  have  to  excuse  me ,  because  I
 
          21   don ' t  know  too  much  about  the  techno l ogy  i nvo l ved  and  counse l
 
          22   w i l l  have  to  ass i s t  me .
 
          23            MR .  VON  LOHMANN :   I  w i l l  do  my  bes t ,  your  Honor .
 
          24            THE  COURT :   I  know  you  w i l l .
 
          25            I s  there  a  company  that  owns  and  operates  the  web
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           1   s i te?
 
           2            MR .  VON  LOHMANN :   The  company ,  as  I  ment i oned ,
 
           3   there ' s  a  company  ca l l ed  P . B .  W i k i .   I t  i s  based  i n
 
           4   Ca l i forn i a .   I t  owns  and  operates  a  serv i ce  that  hos ts  many ,



 
           5   as  I  ment i oned ,  over  100 , 000  web  s i tes .   I t  has  no  par t i cu l ar
 
           6   i nteres t  i n  the  content  o f  any  par t i cu l ar  web  s i te ,  nor  to  the
 
           7   bes t  o f  my  know l edge  does  i t  author  any  o f  that  content .   I t
 
           8   s i mp l y  prov i des  i n  essence  to  your  Honor  someth i ng  s i m i l ar  to
 
           9   a  gener i c  bu l l et i n  board  where  anyone  can  come  and  p i n  up  any
 
          10   content  they  l i ke  and  they  - -  a l though  I  haven ' t  been  i n  touch
 
          11   w i th  that  company ,  to  my  know l edge  they  are  not  i nvo l ved  or
 
          12   appear i ng  or  otherw i se  represented  here .
 
          13            THE  COURT :   So ,  they  are  not  ob j ect i ng  to  the  order ;
 
          14   i s  that  r i ght?
 
          15            MR .  VON  LOHMANN :   I  cannot  speak  on  the i r  beha l f .   I
 
          16   - -  I  d i d  speak  w i th  them ,  because ,  as  I  ment i oned  i n  my
 
          17   br i e f ,  counse l ,  Mr .  Fahey ,  who  I  be l i eve  i s  on  the  ca l l ,  today
 
          18   sent  an  E - Ma i l  message  to  the  company .   Th i s  actua l l y  occur red
 
          19   pr i or  to  the  Cour t ' s  January  4th  ru l i ng ,  so  even  be fore  the
 
          20   web  s i te  was  ment i oned  i n  a  cour t  order ,  counse l  for  L i l l y
 
          21   a l ready  contacted  the  company  and  demanded  that  the  ent i re  web
 
          22   s i te  be  taken  down  or  de l eted  and ,  so ,  I  got  i n  the  touch  w i th
 
          23   the  company  i n  order  to  d i scuss  th i s  mat ter  w i th  the  company .
 
          24   The  company  was  sat i s f i ed  that  because  the  web  s i te ,  as  I
 
          25   ment i oned  i n  my  br i e f ,  has  ed i ted  i t se l f ,  the  cont r i butors
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           1   have  chose  to  ab i de  by  the  Cour t ' s  January  4th  ru l i ng  pend i ng
 
           2   th i s  hear i ng .   The  company  was  sat i s f i ed  that  the  web  s i te ,  to
 
           3   the  extent  i t  was  i n  comp l i ance  w i th  the  Cour t ' s  ru l i ng ,  no
 
           4   l onger  presented  any  i ssue  that  they  needed  to  wor ry  about .
 
           5            Aga i n ,  your  Honor ,  th i s  i s  me  re l ay i ng  the  content  o f
 
           6   my  conversat i on .   I  don ' t  purpor t  to  represent  them .   They  are
 
           7   not ,  as  far  as  I  know ,  i nvo l ved  i n  th i s  act i on  at  th i s  t i me .
 



           8            THE  COURT :   Thank  you .   Does  anybody  e l se  w i sh  to  be
 
           9   heard  be fore  I  hear  f rom  L i l l y?
 
          10            MR .  CHABAS I NSK I :   Your  Honor ,  th i s  i s  Ted
 
          11   Chabas i nks i .   I  be l i eve  Mr .  Von  Lohmann ' s  argument  app l i es
 
          12   equa l l y  to  the  peop l e  I  represent .   The  i n j unct i on ,  i t
 
          13   i n f r i nges  on  the i r  f reedom  o f  speech .   They  are  i n  no  way
 
          14   par ty  i dent i f i ed .   The  event  that  L i l l y  c l a i ms  t i es  them  to
 
          15   the  par t i es ,  that  i s ,  the  a l l eged  v i o l at i on  o f  the  protect i ve
 
          16   order ,  there  s t i l l  hasn ' t  been  a  determ i nat i on  there  even  was
 
          17   a  v i o l at i on  o f  protect i ve  order .   The  on l y  th i ng  that  connects
 
          18   peop l e  I  represent  to  any  par ty  i s  that  they  rece i ve  some
 
          19   documents  - -  not  a l l  o f  them  rece i ved  them .   They  rece i ved
 
          20   some  documents  f rom  somebody  who  i s  a l so  not  a  par ty  and  that
 
          21   the i r  connect i on  w i th  th i s  case  i s  ext reme l y  tenuous .   They
 
          22   are  nonpar t i es ,  they  have  no  re l at i onsh i p  to  any  par ty .   I f ,
 
          23   i ndeed ,  they  had  a  re l at i onsh i p  to  Mr .  Got ts te i n ,
 
          24   Mr .  Got ts te i n  i s  not  a  par ty ,  there ' s  no  show i ng  that  they
 
          25   acted  i n  concer t  w i th  Mr .  Got ts te i n  or  a i ded  and  abet ted  any
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           1   a l l eged  v i o l at i on  o f  the  protect i ve  order .
 
           2            So ,  I  th i nk  a l l  o f  Mr .  Von  Lohmann ' s  argument  as  to
 
           3   h i s  c l i ent  app l y  to  m i ne  as  we l l .
 
           4            I  a l so  - -  I  have  not  rece i ved  any  papers  f rom  E l i
 
           5   L i l l y .   I  don ' t  know  what  they  say ,  but  whatever  they  say ,  I
 
           6   don ' t  th i nk  they  change  what  the  l aw  i s  i n  th i s  area ,  wh i ch  i s
 
           7   pr i or  res t ra i nt  i s  d i s favored  and  peop l e  have  to  be  re l ated  to
 
           8   the  - -  to  some  par ty  i n  the  case  i n  some  way  be fore  they  can
 
           9   be  bound  by  an  i n j unct i on .
 
          10            THE  COURT :   Thank  you  very  much .   Does  anybody  e l se
 
          11   on  the  phone  w i sh  to  be  heard?



 
          12            MR .  M ILSTE I N :   Yes ,  your  Honor ,  th i s  i s  A l an
 
          13   M i l s te i n .   I  represent  Vera  Sharav  and  A l l i ance  for  Human
 
          14   Research  Protect i on .   Ms .  Sharav  i s  a  pat i ent ,  sub j ect
 
          15   advocate  who  i nd i cated  to  me  on  her  web  s i te  and  E - Ma i l s
 
          16   i n format i on  that  she  sees  as  expos i ng  the  r i sks  o f
 
          17   pharmaceut i ca l s  and  o f  other  hea l th  re l ated  mat ters  and  she  i s
 
          18   a  nonpar ty ,  as  i s  AHRP ,  to  the  l i t i gat i on ,  the  sub j ect
 
          19   l i t i gat i on  and  shou l d  not  be  bound  by  any  k i nd  o f  res t ra i n i ng
 
          20   order .   So ,  I  wou l d  aga i n  endorse  what  counse l  for  the
 
          21   Front i er  Foundat i on  has  a l ready  sa i d  to  your  Honor .
 
          22            THE  COURT :   Thank  you .   Anybody  e l se  on  the  phone?
 
          23            MR .  McKAY :   Your  Honor ,  th i s  i s  John  McKay ,
 
          24   represent i ng  f i rs t  Ter ry  Got ts te i n  as  a  respondent  to  the
 
          25   order  that  i s  at  i ssue  i n  th i s  case .   I  wou l d  s i mp l y  - -  I  have
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           1   noth i ng  fur ther  to  add .   I t  appears  the  br i e f  f i l ed  by
 
           2   Mr .  Von  Lohmann  cor rect l y  s tates  the  l aw  that  i s  app l i cab l e
 
           3   and  Ms .  Got ts te i n ,  under  her  c i rcums tances ,  i s  not  a f fected  by
 
           4   th i s .   On  beha l f  o f  Mr .  Got ts te i n ,  who  i s  not  a  par ty  to  th i s
 
           5   res t ra i n i ng  order ,  I  wou l d  s i mp l y  note  for  the  record  that  we
 
           6   apprec i ate  that  your  Honor  has  prov i ded  to  Mr .  Got ts te i n  an
 
           7   oppor tun i ty  to  respond  more  spec i f i ca l l y  to  mat ters  that  have
 
           8   been  ra i sed  by  the  p l ead i ngs  t i l l  next  Tuesday ,  January  16th ,
 
           9   and  that  we  be l i eve  that  a  number  o f  the  s tatements  i n  the
 
          10   p l ead i ngs  that  have  been  f i l ed  that  we ' ve  had  a  chance  to  l ook
 
          11   at  qu i ck l y  th i s  morn i ng  by  L i l l y  do  not  accurate l y  re f l ect
 
          12   what  we  be l i eve  the  record  w i l l  u l t i mate l y  show  and  i n
 
          13   par t i cu l ar  cons i s tent  w i th  your  Honor ' s  determ i nat i on  at  our
 
          14   l as t  hear i ng  on  January  3rd  that  you  were  not  predeterm i n i ng
 



          15   the  factua l  i ssues .   We  apprec i ate  that  and  the  oppor tun i ty  to
 
          16   more  fu l l y  address  th i s  next  week ,  when  we  make  a  schedu l ed
 
          17   f i l i ng .
 
          18            Thank  you ,  your  Honor .
 
          19            THE  COURT :   Thank  you .   Anybody  e l se?
 
          20            ( No  response . )
 
          21            THE  COURT :   I  w i l l  hear  f rom  L i l l y .
 
          22            MR .  FAHEY :   Your  Honor ,  I  want  to  s tar t  by  focus i ng
 
          23   the  Cour t ' s  at tent i on  on  why  we ' re  here .   Th i s  i s  a  mot i on  for
 
          24   reargument ,  wh i ch  i s  a  very  h i gh  s tandard  that  must  be  met  i n
 
          25   order  to  change  a  pr i or  ru l i ng  i f  the  Cour t  over l ooked  the
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           1   cont ro l l i ng  dec i s i on ,  f actua l  mat ters  that  wou l d  have  l i ke l y
 
           2   changed  the  resu l t ,  and ,  second l y ,  argument  wou l d  be  necessary
 
           3   to  cor rect  er ror .   Ne i ther  o f  those  i s  present  here .   The
 
           4   reason  for  need i ng  the  reargument  s tated  i n  M i nd  Freedom ' s
 
           5   l e t ter  to  the  Cour t  was  that  the  order  resu l t i ng  f rom  the
 
           6   January  3rd  hear i ng  was  the  resu l t  o f  a  l ack  o f  due  process .
 
           7   That  i s  not  t rue  e i ther .
 
           8            F i rs t  o f  a l l ,  due  process  i s  a  very  l ow  s tandard .
 
           9   Not i ce  and  oppor tun i ty  to  be  heard  are  a l l  that  i s  needed .
 
          10   Both  o f  those  were  prov i ded  to  a l l  the  par t i es  on  the  phone
 
          11   today .   Par t i cu l ar l y  i n  a  s i tuat i on  as  we  have  here ,  where  the
 
          12   proceed i ngs  are  to  be  fo l l owed  by  a  more  extens i ve  proceed i ng
 
          13   wh i ch  i s  s t i l l  schedu l ed  for  January  16  on  a  l ot  o f  the  F i rs t
 
          14   Amendment  i ssues  that  were  ra i sed  i n  the  ca l l  today ,  the  due
 
          15   process  s tandard  i s  even  l ower .
 
          16            There  was  commun i cat i on  or  a l l egat i ons  i n  both  the
 
          17   mov i ng  papers  and ,  a l so ,  on  var i ous  web  s i tes  that  there  were
 
          18   ex  par te  commun i cat i ons  wh i ch  resu l ted  i n  an  expans i on  o f  the



 
          19   Cour t ' s  order .   As  our  papers  show ,  the  expans i on  o f  the  order
 
          20   i n  th i s  case  was  spec i f i ca l l y  d i scussed  on  the  record  and  the
 
          21   expans i on  o f  the  order  was  d i rected  by  the  Cour t  a f ter
 
          22   d i scuss i on  w i th  a l l  the  par t i es  par t i c i pat i ng .   Let  me  t ry  to
 
          23   br i e f l y  address  some  o f  the  i ssues  w i th  respect  to  - -  I  guess
 
          24   I  w i l l  take  them  i n  order .
 
          25            W i th  respect  to  the  EFF  mot i on ,  we  wou l d  l i ke  to
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           1   d i scuss  the  i ssue  o f  the  anonym i t y  o f  John  Doe .   We  th i nk
 
           2   that ' s  a  very  i mpor tant  i ssue .   The  a l l egat i ons  are  that  John
 
           3   Doe  has  noth i ng  to  do  w i th  the  peop l e  who  are  under  cour t
 
           4   order  on  the  29th ,  that  he  has  never  spoken  w i th  anyone  that
 
           5   had  any th i ng  to  do  w i th  that ,  but  he  fa i l ed  to  te l l  us  who  he
 
           6   i s .   And ,  so ,  we  th i nk  the  cases  c i ted  by  EFF  i n  the i r  br i e f
 
           7   do  not  suppor t  the  preservat i on  o f  John  Doe ' s  i dent i t y .   We
 
           8   are  more  than  happy  to  have  John  Doe ' s  i dent i t y  sea l ed  i n  the
 
           9   record ,  but  i n  order  for  the  Cour t  to  determ i ne  whether  or  not
 
          10   he  was  a i d i ng  and  abet t i ng  peop l e  who  were  under  Cour t  orders
 
          11   and  i n j unct i ons  i n  th i s  case ,  we  need  to  know  who  he  i s .   And ,
 
          12   so ,  that ' s  the  f i rs t  th i ng .
 
          13            So ,  there ' s  two  factua l  po i nts  that  EFF  re l i es  on  i n
 
          14   the i r  argument .   F i rs t  i s  that  there  was  no  a i d i ng  and
 
          15   abet t i ng ,  that  we  don ' t  know  who  John  Doe  i s .   The  second  i s
 
          16   that  the  documents  are  w i de l y  ava i l ab l e  on  the  Internet .
 
          17   There ' s  no  ev i dence  be fore  you ,  your  Honor ,  that  they  are
 
          18   w i de l y  ava i l ab l e  on  the  Internet .   The  on l y  ev i dence  i s  the
 
          19   ev i dence  that  we  subm i t ted  th i s  morn i ng  f rom  the  d i rector  o f
 
          20   M i nd  Freedom ,  who  sa i d  and  we  quoted  i n  our  br i e f ,  " I  know  o f
 
          21   no  p l ace  on  the  Internet  where  these  documents  can  be
 



          22   l ocated . "   So ,  the  factua l  bas i s  for  EFF ' s  mot i on  for
 
          23   reargument ,  f i rs t  o f  a l l ,  doesn ' t  make  the  s tandard  for
 
          24   reargument ,  but  even  on  a  factua l  bas i s  the  factua l  record  i s
 
          25   not  suf f i c i ent  for  your  Honor  to  ru l e  on  the i r  reques t  to
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           1   change  the  order .
 
           2            The  second  po i nt  and  I  do  th i nk  that  regard l ess  o f
 
           3   who  the  John  Doe  i s  the  ev i dence  o f  the  a i d i ng  and  abet t i ng  o f
 
           4   i nd i v i dua l s  i n  - -  that  are  under  cour t  order  i s  s i gn i f i cant  by
 
           5   the  members  o f  the  cont ractors  o f  the  pbw i k i .   I  w i l l  go
 
           6   through  those  i n  a  moment .
 
           7            And ,  so  - -
 
           8            THE  COURT :   I  don ' t  want  to  hear  the  ev i dence  i n
 
           9   deta i l .   I  have  your  papers .
 
          10            MR .  FAHEY :   Okay .   Some  o f  th i s  i s  j us t  respond i ng  to
 
          11   the  br i e f  we  j us t  got  th i s  morn i ng  to  wh i ch  we  d i dn ' t  have  an
 
          12   oppor tun i ty  to  respond .
 
          13            THE  COURT :   I  don ' t  want  to  hear  that  deta i l .
 
          14            MR .  FAHEY :   Okay .
 
          15            The  next  i ssue  w i th  respect  to  the  EFF ' s  argument
 
          16   about  the  6th  C i rcu i t  case ,  aga i n ,  th i s  i s  someth i ng  we  wou l d
 
          17   be  prepared  to  address  on  the  16th  w i th  respect  to  the  F i rs t
 
          18   Amendment  i ssue ,  but  the  fact  i s  that  the  Proctor  &  Gamb l e
 
          19   case  i s  not  at  a l l  s i m i l ar  to  th i s  case  and  Proctor  &  Gamb l e
 
          20   there  was  not  a  cour t  ordered  protect i ve  order ,  there  was  an
 
          21   agreement  reached  by  the  par t i es  to  keep  i n format i on
 
          22   protected .   There  was  no  good  cause  show i ng  that  there  i s  here
 
          23   wh i ch  a l l owed  the  Cour t  to  make  a  determ i nat i on  about  whether
 
          24   a  protect i ve  order  was  necessary .
 
          25            In  the  Proctor  &  Gamb l e  case  the  par t i es  were  a l l owed
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           1   on  the i r  own  w i thout  Cour t  approva l  to  mod i f y  the  terms  o f  the
 
           2   protect i ve  order ,  and ,  so ,  the  government  act i on  i n  th i s  case
 
           3   was  not  present  i n  the  Proctor  &  Gamb l e  case .   Seat t l e  T i mes
 
           4   i s  cont ro l l i ng  here .   Seat t l e  T i mes  made  c l ear  that  i t  has
 
           5   been  i n  the  Cour t ' s  power  to  i ssue  protect i ve  orders
 
           6   recogn i z i ng  there ' s  go i ng  to  be  some  res t ra i nt  o f  the  F i rs t
 
           7   Amendment  r i ghts .   The  Cour t  ba l anced  that ,  U . S .  Supreme  Cour t
 
           8   ba l anced  the  i nteres ts  and  sa i d  protect i ve  orders  are
 
           9   appropr i ate .
 
          10            And ,  so ,  mov i ng  on  to  the  other  i nd i v i dua l s  here ,  the
 
          11   arguments  ra i sed  by  a l l  o f  the  other  par t i es  are  essent i a l l y
 
          12   that  they  are  not  par t i es  i n  the  under l y i ng  act i on ,  but  we
 
          13   have  subm i t ted  c l ear  ev i dence  conf i rm i ng  that  we  be l i eve  these
 
          14   i nd i v i dua l s  have  a l l  a i ded  and  abet ted  Mr .  Got ts te i n  and
 
          15   Dr .  Eg i l man  i n  the  d i ssem i nat i on  o f  documents  protected  by
 
          16   CMO -3 .
 
          17            The  fact  o f  the  mat ter  i s  that  one  o f  the  documents
 
          18   we  subm i t ted  says  and  we  quote :   We  can  a l l  be  J i m ,  and  that ' s
 
          19   exact l y  what  they ' re  t ry i ng  to  do  here .   There  have  been
 
          20   orders  i ssued  by  the  Cour t .   They  have  done  every th i ng  i n
 
          21   the i r  power  to  evade  those  orders  to  put  the  documents  i nto
 
          22   other  peop l e ' s  hands  or  to  have  other  peop l e  t ry  to  pos t
 
          23   i n format i on  about  them  and  the  i n format i on  that  I ' m  sugges t i ng
 
          24   that  I  have  here  re l ates  to  Dav i d  Oaks  who  i s  the  d i rector  o f
 
          25   M i nd  Freedom  who  i s  i n  cons tant  commun i cat i on  w i th  the
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           1   cont r i butors  to  the  pbw i k i  and  he ' s  te l l i ng  them  p l ease  pos t
 
           2   th i s  to  the  w i k i .   How  do  I  get  the  i n format i on  out
 
           3   anonymous l y?   Peop l e  work i ng  on  the  pbw i k i  are  a i d i ng  and
 
           4   abet t i ng  M i nd  Freedom ,  Dav i d  Oaks ,  d i rector  o f  M i nd  Freedom ,
 
           5   and  the  i ntent i ona l  v i o l at i on  o f  th i s  Cour t ' s  December  29th
 
           6   order .
 
           7            And ,  so ,  a l l  o f  the  peop l e ,  Ter ry  Got ts te i n ,
 
           8   Mr .  Got ts te i n ,  Judy  Chamber l i n ,  Rober t  Wh i t t i ker ,  a l l  o f  those
 
           9   peop l e  had  not i ce  and  oppor tun i ty  to  be  heard  on  the  3rd .
 
          10   They  e i ther  d i d  not  appear  or  they  d i d  appear  and  argued .   The
 
          11   mot i on  for  reargument  i s  not  met  here .   There ' s  no  new  f acts
 
          12   and  no  new  c l ear  cont ro l l i ng  l aw  that  mod i f i es  i t .
 
          13            On  the  i ssue  o f  the  Cour t ' s  ab i l i t y  to  extend  these
 
          14   i ssues  as  i t  prev i ous l y  d i d ,  wh i ch  i s  to  the  16th ,  the
 
          15   s tandards  i n  the  2d  C i rcu i t  for  temporary  res t ra i n i ng  order
 
          16   and  pre l i m i nary  i n j unct i on  are  the  same .   A l l  the  Cour t  needs
 
          17   to  i dent i f y  i s  that  there  i s  a  compe l l i ng  i nteres t  that  must
 
          18   be  preserved  and  there  wou l d  be  i r reparab l e  harm  i f  not  for
 
          19   the  i n j unct i on  or  res t ra i n i ng  order .
 
          20            The  cour ts  are  c l ear  i n  the  2d  C i rcu i t  that  the
 
          21   protect i on  o f  t rade  secrets  i s  someth i ng  that  needs  to  be
 
          22   protected .   I f  i t  i s  not  protected  you  have  i r reparab l e  harm .
 
          23            The  second  i ssue  i s  whether  there  i s  success  on  the
 
          24   mer i t s ,  wh i ch  we  be l i eve  we  w i l l  be  ab l e  to  es tab l i sh ,  or ,
 
          25   second ,  the  need  for  a  f a i r  and  fu l l er  hear i ng .   The  par t i es
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           1   have  a l ready  sa i d  on  January  3rd ,  i f  a  more  fa i r  and  fu l l
 
           2   hear i ng  i s  necessary ,  that ' s  why  the  or i g i na l  hear i ng  was
 
           3   schedu l ed  for  the  16th  and ,  so ,  your  Honor ,  i s  we l l  w i th i n  i t s



 
           4   d i scret i on  to  dea l  w i th  the  spec i f i c  i ssues  ra i sed  today ,
 
           5   wh i ch  are  whether  there ' s  f actua l  mat ters  that  were  not  - -
 
           6   that  cou l d  have  been  but  were  not  presented  to  the  Cour t  and
 
           7   whether  i t  i s  c l ear  er ror  and  we  don ' t  th i nk  e i ther  o f  those
 
           8   i s  present .
 
           9            So ,  we  ask  that  the  i n j unct i on  or  pre l i m i nary
 
          10   i n j unct i on  be  cont i nued  unt i l  January  16th  at  two  o ' c l ock ,
 
          11   when  we  can  hear  the  F i rs t  Amendment  i ssues  wh i ch  we  rea l l y ,
 
          12   qu i te  f rank l y ,  saw  for  the  f i rs t  t i me  th i s  morn i ng  at  9  a . m .
 
          13            THE  COURT :   Thank  you .   Does  anybody  on  the  phone
 
          14   w i sh  to  br i e f l y  speak?   I  th i nk  I  have  the  fu l l  pos i t i ons  o f
 
          15   both  par t i es  and  i f  you  want  to  I ' l l  hear  you .
 
          16            MR .  VON  LOHMANN :   Your  Honor ,  th i s  i s  Fred  Von
 
          17   Lohmann .
 
          18            Let  me  respond  very  br i e f l y  to  a  few  o f  the  po i nts
 
          19   that  were  made  by  I  assume  Mr .  Fahey  be fore  the  Cour t .   F i rs t ,
 
          20   l e t  me  respond  to  the  concern  regard i ng  anonym i t y .   I ,  o f
 
          21   course ,  am  very  sens i t i ve  to  my  c l i ent ' s  des i re  to  speak
 
          22   anonymous l y ,  wh i ch ,  o f  course ,  the  Cour t  w i l l  recogn i ze  as  a
 
          23   cons t i tut i ona l l y  protected  r i ght  repeated l y  recogn i zed  by  the
 
          24   Supreme  Cour t .   A t  the  same  t i me ,  I  cer ta i n l y  unders tand
 
          25   L i l l y ' s  concerns  as  we l l .   That  i s  exact l y  why  I  propose  a
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           1   c l ar i f i cat i on  o f  the  Cour t ' s  order  that  I  be l i eve  addresses
 
           2   both  concerns .
 
           3            My  proposed  c l ar i f i cat i on  wou l d  have  the  Cour t ' s
 
           4   order  app l y  to  anyone  who  i s  a i d i ng ,  abet t i ng ,  par t i c i pat i ng
 
           5   or  otherw i se  w i th i n  th i s  proper  scope  o f  the  Cour t ' s
 
           6   author i t y .
 



           7            My  c l i ent  i s  qu i te  conf i dent  g i ven  h i s  re l at i onsh i p
 
           8   or  non  re l at i onsh i p ,  as  i t  were ,  to  anyone  who  i s  a  par ty  to
 
           9   th i s  case ,  that  i f  that  l anguage  were  i n  the  Cour t ' s  order ,  he
 
          10   wou l d  be  conf i dent  he  was  not  covered  and  wou l d  fee l  f ree  to
 
          11   behave  and  speak  f ree l y  w i thout  any  fear  o f  the  Cour t ' s
 
          12   order .   O f  course ,  i f  i t  turns  out  that  he  or  anyone  e l se  who
 
          13   i s  on  th i s  l i s t  i n  f act  i s  i n  that  re l at i onsh i p ,  a i d i ng ,
 
          14   abet t i ng ,  act  i n  concer t  or  par t i c i pat i on ,  to  use  the  l anguage
 
          15   f rom  the  cases ,  then  E l i  L i l l y  wou l d  rema i n  f ree  under  the
 
          16   rev i sed  order  to  i ns t i gate  contempt  proceed i ngs  and  be  i n  a
 
          17   pos i t i on  where  they  cou l d  t ry  to  prove  the  re l at i onsh i p .
 
          18            Aga i n ,  my  c l i ent  i s  abso l ute l y  conf i dent  that  he
 
          19   wou l d  not  be  found  to  be  w i th i n  the  scope  o f  the  order .
 
          20   That ' s  the  proposed  l anguage  to  c l ar i f y  the  order  I  hope  w i l l
 
          21   ba l ance  the  i nteres t  i n  anonym i t y  aga i ns t  L i l l y ' s  i nteres ts  i n
 
          22   be i ng  ab l e  to  deve l op  a  record .
 
          23            The  second  po i nt  I  want  to  emphas i ze ,  your  Honor ,  i s
 
          24   that  w i th  respect  to  whether  or  not  Mr .  Oats  or  M i nd  Freedom
 
          25   may  i n  f act  be  encourag i ng  others  to  pub l i c i ze  i n format i on ,
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           1   the  L i l l y  documents ,  et  cetera ,  I  don ' t  be l i eve  that  changes
 
           2   the  ana l ys i s  i n  the  l eas t .   Mr .  Oats  and  M i nd  Freedom ,  ne i ther
 
           3   o f  them  are  par t i es  to  the  under l y i ng  act i on ,  ne i ther  o f  them
 
           4   are ,  to  the  bes t  o f  my  know l edge ,  sub j ect  to  CMO -3 .   They  are ,
 
           5   o f  course ,  named  i n  the  l ates t  or  I  shou l d  say  M i nd  Freedom  i s
 
           6   named  i n  the  l ates t  cour t  order .   However ,  I  found  no  case  to
 
           7   sugges t  that  the  Cour t ' s  i n j unct i ve  author i t y  reaches  to
 
           8   par t i es  and  nonpar t i es  and  nonpar t i es  who  a i ded  and  abet
 
           9   nonpar t i es .   A t  some  po i nt  th i s  tenuous ,  ter t i ary  cha i n  has  to
 
          10   end ,  otherw i se  the  Cour t ' s  power  wou l d  be  aga i ns t  the  who l e



 
          11   wor l d ,  wh i ch  i s  exact l y  what  Judge  Learned  Hand  i n  the
 
          12   A l am i ne  (ph . )  Manufactur i ng  case  made  c l ear  cannot  be  the
 
          13   case .
 
          14            A  th i rd  po i nt  I  want  to  make  br i e f l y ,  Mr .  Fahey
 
          15   sugges ts  a l l  o f  th i s  can  wa i t  unt i l  the  Cour t ' s  January  16th
 
          16   hear i ng .   We l l ,  I ' m  a f ra i d  as  Judge  Mer r i t t  made  c l ear  i n  the
 
          17   Proctor  &  Gamb l e  case ,  that  i s  not  acceptab l e  i n  a  case
 
          18   i nvo l v i ng  a  pr i or  res t ra i nt  and ,  i n  f act ,  Mr .  Fahey  rec i tes
 
          19   the  s tandard  for  grant i ng  temporary  res t ra i n i ng  order  and
 
          20   notes  i t  i s  the  same  as  a  pre l i m i nary  i n j unct i on .
 
          21            We l l ,  that  s tandard  i s  prec i se l y  and  express l y
 
          22   re j ected  i n  the  Proctor  &  Gamb l e  case  i t se l f ,  where  Judge
 
          23   Mer r i t t  po i nts  out  wh i l e  that  s tandard  may  be  acceptab l e  i n
 
          24   cases  not  i nvo l v i ng  a  pr i or  res t ra i nt  on  speech ,  that  s tandard
 
          25   i s  not  the  appropr i ate  s tandard  where  pr i or  res t ra i nts  are
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           1   concerned  and  he  spec i f i ca l l y  l ays  out  the  appropr i ate
 
           2   s tandard  and  requ i res  that  the  par ty  seek i ng  a  pr i or  res t ra i nt
 
           3   must  show  that  the  i nteres ts  i nvo l ved  are  more  fundamenta l
 
           4   than  the  F i rs t  Amendment  i t se l f  and  I  am  qu i te  conf i dent  that
 
           5   L i l l y  has  made  no  show i ng  that  r i ses  to  that  l eve l  here .
 
           6            And  L i l l y  i n  the i r  br i e f  and  i n  the i r  argument  here
 
           7   today  sugges ted  they  have  t rade  secrets  on  the  l i ne .   On  that
 
           8   ques t i on  I  d i rect  the  Cour t ' s  at tent i on  to  the  Br i dge  CAT  Scan
 
           9   case ,  a  2d  C i rcu i t  case  c i ted  i n  our  br i e f ,  where  the  2d
 
          10   C i rcu i t  spec i f i ca l l y  says  i t  i s  i nappropr i ate  for  a  par ty  to
 
          11   rec i te  a  t rade  secret  i nteres t  to  suppor t  an  i n j unct i on
 
          12   aga i ns t  f ree  speech  where  the  under l y i ng  act i on  has  noth i ng  to
 
          13   do  w i th  t rade  secret .
 



          14            Aga i n ,  to  the  bes t  o f  my  know l edge ,  the  under l y i ng
 
          15   product  l i ab i l i t y  l i t i gat i on  here  i s  not  a  t rade  secrets  case
 
          16   and  I ' m  not  aware  o f  any  case  where  a  par ty  i s  ent i t l ed  to
 
          17   rec i te  th i s  comp l ete l y  separate  i nteres t  that ' s  co l l atera l  to
 
          18   the  under l y i ng  ru l i ng .
 
          19            I f  L i l l y  be l i eves  i t s  t rade  secrets  are  on  the  l i ne
 
          20   here ,  i t  i s  f ree  to  i ns t i gate  separate  act i on  and  seek
 
          21   i n j unct i ons  to  protect  those  i nteres ts  i n  a  d i f f erent  Cour t
 
          22   and  that ' s  not ,  I  th i nk ,  a  bas i s  for  grant i ng  pr i or  res t ra i nt
 
          23   here .
 
          24            F i na l l y ,  your  Honor ,  i f  you  are  not  i nc l i ned  to
 
          25   rev i se  your  ru l i ng ,  as  we  ment i on  i n  our  br i e f ,  we  wou l d
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           1   reques t  i n  the  a l ternat i ve  a  s tay  pend i ng  our  seek i ng  mandamus
 
           2   re l i e f  f rom  the  2d  C i rcu i t .   So ,  I  j us t  want  to  ask  once  aga i n
 
           3   respect fu l l y  for  a  s tay  i n  the  event  the  Cour t  ru l es  i n  that
 
           4   manner .
 
           5            MR .  M ILSTE I N :   Judge ,  th i s  i s  A l an  M i l s te i n  aga i n  for
 
           6   Vera  Sharav  and  AHRP .   I f  I  can  respond  br i e f l y  to  one  po i nt?
 
           7   I  know  we ' re  go i ng  to  dea l  w i th  some  o f  th i s  on  the  16th ,  but
 
           8   the  a l l egat i on  o f  t rade  secrets  i s  what  I  need  to  ta l k  about .
 
           9            Th i s  i sn ' t  a  case  where  L i l l y  i s  a f ra i d  that  these
 
          10   documents  are  go i ng  to  be  i n  the  hands  o f  the i r  compet i tors .
 
          11   Th i s  i s  a  case  i n  wh i ch  L i l l y  i s  a f ra i d  that  these  documents
 
          12   are  go i ng  to  be  i n  the  hands  o f  consumers  who  m i ght  purchase
 
          13   the i r  product .
 
          14            THE  COURT :   Excuse  me .
 
          15            MR .  M ILSTE I N :   These  consumers  m i ght  f i nd  out
 
          16   i n format i on  about  the  product  that  m i ght  make  them  f ear  or
 
          17   dec i de  not  to  take  the  product .



 
          18            THE  COURT :   Excuse  me .
 
          19            MR .  M ILSTE I N :   Th i s  i s  a  t rade  secrets  case ,  th i s
 
          20   i s  - -
 
          21            THE  COURT :   Excuse  me ,  s i r .   I ' m  not  i nteres ted  i n
 
          22   the  t rade  secret  argument .   I t  i s  i r re l evant  to  th i s
 
          23   d i scuss i on .
 
          24            MR .  M ILSTE I N :   Okay .
 
          25            MR .  CHABAS I NKS I :   May  I  speak  aga i n ,  your  Honor?
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           1   Th i s  i s  Ted  Chabas i nks i .
 
           2            THE  COURT :   Yes .
 
           3            MR .  CHABASK I NSK I :   I  haven ' t  rece i ved  a  copy ,  as  I
 
           4   sa i d ,  o f  the  br i e f  the  de fendants  f i l ed  th i s  morn i ng ,  but  I
 
           5   heard  Mr .  Fahey  rec i te  one  th i ng  that  t roub l es  me .   He  says
 
           6   they  have  subm i t ted  c l ear  ev i dence  that  the  respondent ,
 
           7   i nc l ud i ng  my  c l i ents ,  a i ded  and  abet ted  th i s  a l l eged  v i o l at i on
 
           8   o f  the  protect i ve  order .   I  haven ' t  seen  any  such  ev i dence .
 
           9   They  have  huge  resources ,  as  I  th i nk  you  can  take  j ud i c i a l
 
          10   not i ce  o f .   In  e i ght  days ,  ten  days ,  or  whatever  number  o f
 
          11   days  they  got  the  temporary  res t ra i n i ng  order ,  they  sure l y
 
          12   cou l d  have  come  up  w i th  someth i ng  more  than  j us t  that  my
 
          13   c l i ents  rece i ved  some  documents  f rom  Mr .  Got ts te i n .   And  I
 
          14   th i nk  Mr .  Von  Lohmann  made  a  good  po i nt ,  i t  becomes  more  and
 
          15   more  tenuous .
 
          16            We  have  nonpar t i es  a l l eged l y  act i ng  i n  concer t  w i th
 
          17   other  nonpar t i es  who  then  a l l eged l y  a i ded  and  abet ted
 
          18   someth i ng  i t  hasn ' t  yet  found  to  have  happened .   The  on l y
 
          19   th i ng  that  connects  my  c l i ent  w i th  th i s  case  - -
 
          20            THE  COURT :   Excuse  me .   I  don ' t  want  to  hear  that
 



          21   argument  aga i n .
 
          22            MR .  CHABAS I NSK I :   A l l  r i ght ,  your  Honor .
 
          23            MR .  FAHEY :   Your  Honor ,  i f  I  cou l d  j us t  - -
 
          24            THE  COURT :   No ,  I  don ' t  want  to  hear  any  fur ther
 
          25   argument  at  th i s  t i me .
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           1            As  a l l  these  at torneys  know ,  an  i nter l ocutory
 
           2   dec i s i on  under  Sect i on  1292  o f  T i t l e  28  i s  appea l ab l e .   The
 
           3   words  are  "grant i ng ,  cont i nu i ng ,  mod i f y i ng ,  re fus i ng  or
 
           4   d i sso l v i ng  i n j unct i ons ,  or  re fuses  to  d i sso l ve  or  mod i f y
 
           5   i n j unct i ons" .
 
           6            I f  the  par t i es  w i sh ,  I  can  character i ze  th i s  as  a
 
           7   pre l i m i nary  i n j unct i on ,  a l though  I  don ' t  th i nk  i t  i s  necessary
 
           8   to  do  so .
 
           9            In  any  event ,  as  counse l  has  a l ready  po i nted  out ,
 
          10   mandamus  i s  cer ta i n l y  ava i l ab l e ,  but  so  i s ,  I  be l i eve ,  an
 
          11   appea l ,  but  that  i s  for  the  at torneys  to  dec i de .
 
          12            Now ,  we ' l l  have  fu l l  argument  on  a l l  l ega l  i ssues  and
 
          13   a  fu l l  ev i dent i ary  hear i ng  on  January  16th ,  2007  at  2 : 00  p . m .
 
          14   The  reason  for  put t i ng  i t  o f f  unt i l  January  16th  i s  because  a
 
          15   number  o f  the  par t i es  w i shed  add i t i ona l  t i me  w i th  respect  to
 
          16   the  mat ter .
 
          17            A t  that  t i me  I  w i l l  hear  a l l  o f  your  arguments  and
 
          18   a l l  ev i dence .   I f  you ' re  go i ng  to  have  any  w i tnesses ,  p l ease ,
 
          19   g i ve  each  other  not i ce  o f  the  w i tnesses  and  the  subs tance  o f
 
          20   the  tes t i mony .   I f  you  have  any  documents  or  other  mater i a l s ,
 
          21   do  the  same  so  that  we  can  proceed  exped i t i ous l y  w i th  the
 
          22   hear i ng .   We ' re  s tar t i ng  l ate  i n  the  a f ternoon  because  we  have
 
          23   some  A l aska  peop l e  and  peop l e  f rom  the  Pac i f i c  Coas t ,  wh i ch  i s
 
          24   on  a  d i f f erent  t i me  l i ne  than  the  Eas tern  D i s t r i ct  o f  New



 
          25   York .   So ,  we  can  proceed  i nto  the  ear l y  even i ng  and  then
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           1   s tar t  the  next  a f ternoon .
 
           2            I  f i nd  that  L i l l y  has  a  subs tant i a l  probab i l i t y  o f
 
           3   success  on  the  mer i t s  i n  obta i n i ng  appropr i ate  re l i e f  i n  these
 
           4   proceed i ngs  and  that  i t  w i l l  su f fer  i r reparab l e  harm  w i thout
 
           5   appropr i ate  act i on  by  the  Cour t .
 
           6            I  emphas i ze ,  as  I  d i d  at  the  hear i ng  on  January  3rd ,
 
           7   that  I  have  made  no  f i nd i ngs  nor  have  I  even  dec i ded  who  has
 
           8   the  burdens  o f  proof .   I f  L i l l y  expects  to  proceed  by
 
           9   contempt ,  I  shou l d  l i ke  to  know  aga i ns t  wh i ch  par t i es  and  on
 
          10   wh i ch  i ssues ,  because  the  Cour t  wou l d  pre fer  to  exped i te
 
          11   d i scovery  on  any  procedures  for  contempt  or  for  mod i f i cat i on
 
          12   or  for  d i sso l v i ng  o f  the  i n j unct i on  so  that  the  mat ter  can  be
 
          13   taken  up  by  the  Cour t  o f  Appea l s  on  the  fu l l es t  poss i b l e
 
          14   record  as  soon  as  poss i b l e .
 
          15            I  shou l d  l i ke  to  emphas i ze  aga i n ,  as  I  d i d  I  thought
 
          16   on  the  3rd ,  that  no  one  i s  en j o i ned  f rom  d i scuss i ng  any th i ng
 
          17   they  w i sh  to  d i scuss .   New  York  T i mes  i s  not  en j o i ned  f rom
 
          18   do i ng  any th i ng  i t  w i shes  to  do .   The  i n j unct i on  on l y  covers
 
          19   the  pub l i cat i on  and  the  cooperat i on  i n  pub l i sh i ng  par t i cu l ar
 
          20   mater i a l  wh i ch  i s  a l l eged  to  have  been  s to l en  i n  v i o l at i on  o f
 
          21   th i s  Cour t ' s  orders .
 
          22            So ,  I  rea l l y  don ' t  see  at  th i s  moment  how  f ree  speech
 
          23   o f  anybody  i s  a f fected ,  but  my  m i nd  i s  open  on  the  mat ter .   I t
 
          24   i s  an  i mpor tant  mat ter  and  I  w i l l  be  g l ad  to  have  fu l l  br i e f s ,
 
          25   fu l l  argument  and  fu l l  ev i dence  beg i nn i ng  on  the  16th .   I ' ve
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           1   set  down  for  a  s tatus  conference  on  Zyprexa  cases  for
 
           2   d i scuss i on  o f  some  set t l ement  and  other  re l ated  mat ters  and
 
           3   I ' l l  have  to  ho l d  both  hear i ngs ,  but  I  wou l d  apprec i ate
 
           4   counse l  be i ng  ava i l ab l e .   I ' m  sure  that  they  unders tand  that
 
           5   the  Cour t  has  other  mat ters  and  they  w i l l  be  cooperat i ve .
 
           6            So ,  i f  you  w i l l  get  i n  touch  w i th  Ms .  June  Lowe  - -
 
           7   you  have  her  phone  number ,  (718)  613-2525  - -  she ' l l  g i ve  you
 
           8   every  poss i b l e  ass i s tance  i n  commun i cat i ng .   I  wou l d  be  happy
 
           9   to  have  counse l  phys i ca l l y  present .   Obv i ous l y ,  i t  i s  eas i er
 
          10   to  dea l  w i th  th i s  mat ter  where  I  can  ho l d  up  my  hand  and  s top
 
          11   you  f rom  ta l k i ng  rather  than  shout i ng .   I f  we  have  w i tnesses ,
 
          12   I ' l l  hear  them  by  phone ,  but  aga i n  I  wou l d  pre fer  to  see  them
 
          13   i n  person .
 
          14            I s  there  any th i ng  e l se  that  anybody  on  the  phone
 
          15   w i shes  to  br i ng  up  be fore  I  ad j ourn?
 
          16            ( No  response . )
 
          17            THE  COURT :   Anybody  present  w i shes  to  br i ng  any th i ng
 
          18   up?
 
          19            MR .  FAHEY :   Your  Honor ,  I  j us t  don ' t  know  where  we
 
          20   l e f t  the  John  Doe  i ssue .   Whether  the  EFF  c l i ent  shou l d  at
 
          21   l eas t  d i sc l ose  to  the  peop l e  i nvo l ved  i n  th i s  hear i ng  the
 
          22   i dent i t y  o f  the  person?
 
          23            THE  COURT :   I ' m  not  so  order i ng  i t  at  th i s  t i me ,  no .
 
          24            MR .  FAHEY :   Okay .
 
          25            THE  COURT :   You  have  your  resources  for  i nves t i gat i on
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           1   and  i t  i s  a  mat ter  we  can  take  up  on  the  16th .
 
           2            MR .  FAHEY :   Thank  you ,  your  Honor .



 
           3            THE  COURT :   I  do  not  want  th i s  sens i t i ve  and
 
           4   d i f f i cu l t  case  hand l ed  w i th  l et ters .   I  do  not  want  any  o f  you
 
           5   ca l l i ng  my  l aw  c l erk .   I f  you  want  to  commun i cate ,  p l ease  do
 
           6   i t  i n  wr i t i ng  and  i f  you  want  i n format i on ,  p l ease  do  i t  w i th
 
           7   the  case  coord i nator ,  Ms .  June  Lowe .
 
           8            I s  there  any th i ng  e l se ,  any  ques t i on  that  you  have?
 
           9            MR .  CHABAS I NSK I :   Yes ,  your  Honor .   Regard i ng  what
 
          10   you  j us t  sa i d  about  not  contact i ng  your  l aw  c l erk ,  I  know
 
          11   you ' ve  a l ready  ch i ded  me  for  my  rather  i n forma l  method  o f
 
          12   commun i cat i ng .
 
          13            THE  COURT :   I  haven ' t  ch i ded  you .   I  to l d  you  I
 
          14   pre fer  to  get  br i e f s  and  wr i t ten  mater i a l  and  I  d i d  not
 
          15   apprec i ate  you  send i ng  a  l et ter  to  the  Cour t  w i thout  a  copy  to
 
          16   the  par t i es .
 
          17            MR .  CHABAS I NSK I :   I  apo l og i ze ,  your  Honor .   I  d i d
 
          18   copy  the  l as t  l e t ter .
 
          19            THE  COURT :   When  you  do  so ,  p l ease  put  i t  on  your
 
          20   l e t ter .   I t  i s ,  as  I  unders tand  i t ,  ord i nary  profess i ona l
 
          21   pract i ce .
 
          22            MR .  CHABAS I NSK I :   Yes ,  your  Honor .
 
          23            THE  COURT :   I ' m  not  ch i d i ng  you ,  I  don ' t  even  know
 
          24   you .
 
          25            MR .  CHABAS I NSK I :   I  want  to  make  sure  I  am  proceed i ng
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           1   the  way  you  want  me  to .   I  want  to  te l l  you  th i s  morn i ng  I
 
           2   ca l l ed  your  l aw  c l erk  on l y  to  f i nd  out  about  whether  cer ta i n
 
           3   papers  had  been  f i l ed .
 
           4            THE  COURT :   I t  i s  per fect l y  appropr i ate .
 
           5            MR .  CHABAS I NSK I :   P l ease  te l l  me  what  you  pre fer  I
 



           6   do .
 
           7            THE  COURT :   Ca l l  Ms .  June  Lowe .   She ' s  j us t  i n  charge
 
           8   o f  case  coord i nat i on ,  she  i s  not  i n  charge  o f
 
           9   dec i s i on - mak i ng .   I  th i nk  we  a l l  know  the  d i f f erence  between
 
          10   an  e l bow  l aw  c l erk  and  a  case  coord i nator .
 
          11            MR .  CHABAS I NSK I :   Yes ,  your  Honor .
 
          12            THE  COURT :   Both  are  v i ta l ,  but  they  are  not  the
 
          13   same .
 
          14            A l l  r i ght ,  thank  you  very  much .   I  w i l l  see  you  or
 
          15   hear  f rom  you  on  the  16th .   Good  n i ght .
 
          16            ( Proceed i ngs  conc l uded . )
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