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FEB-26-2013 15:10 From:907-212-2807 

3AN-13-454P!Z_ -
NOTICE OF EMERGENCY DETENTION AND APPLICATION F 

(AS 47.30.705) ~~25YRS 
MRN:ea41!74e 
' 
CSN:9966B33 

Instructions 2/26/2e13 EM6RGENCY 
AS 47.30.705 authorizes custody for emergency evaluation whe 
safety do not allow initiation of involuntary commitment procedures. 

Peace Officers: This fonn must be completed when you take a per 
llm~llllllltllllltll~ 

protective custody under AS 47.30.705. Give the completed form· fo the health ,care 
professional when you deliver the person to the health care facility. 

Psychiatrists. Physicians. Psychologists: This fonn. must be completed when a person is 
brought to a health care facility by someone other than a peace officer, and the person is 
detained for examination and evaluation-

)> If this form is completed and a Petition for Involuntary Commitment for Evaluation 
(form MC-100) Is later filed with the court, this fonn must be attached to the Petition. 

G 
Middle 1 : ,} r / 

~~~Gender:m.=Race: WVlt r€.. Married: 0 yes~no 

Name(s): 
Address: 
Phone: 

PROBABLE CAUSE 

1 certify that probable cause exists under AS 47.30.705 to believe that the above-named person 
is mentally ill and as a tesult of that condition Is: 

0 Gravely disabled 

~Likely to cause serious harm to self 

0 Likely to cause serious harm to others 

of such an immediate nature that considerations of safety do not allow initfatlon of Involuntary 
commitment procedures under AS 47.30.700. 
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NOTICE OF EMERGENCY DETENTION AND AP~E~~JON FOR EVALUATION AS 47.30.705 
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FEB-26-2013 15:11 From:907-212-2807 

LOCATION OF PERSON IN CUSTODY 

Taken Into emergency custody on (date) 

Tak~eint custody by: 

2/Z ~ //]at (time} f> ·. 5d)r~m D pm. 

. Peace Officer 

Ambulance 

D Other person (name and relatlonshiQ to patient)----------.,......_,-=---~ 
Delivered to {facility) Prov~bt c.nc.e. P Sy(~ on (date) 2/2.. b I 13 
at (time) 0 850 'P(am D pm. , 

1 certify that on FEB 2 6 2013 
1 
fr""Ti 

PERSON MAKING THIS APPLICATION copies of this form were sent to: A0 PD J(f'/ v 

I certi~ ~at I am a: CLERK: BIRDIE JOWEa 
~Peace Officer 

0 Psychiatrist licensed to practice in Alaska or employed by the federal government 

0 Physician licensed to practice In Alaska or employed by the federal government 

0 Clinical psychologist licensed by the state Board of Psychologist and Psychological 
• Associate Examiners 

~25YRS 
CSN:9966833 

2/26/2013 EMERGENCY 

11111111 ~1/~lllllllllij 

AS 47.30.705 provides: Emergency detention for evaluation. (e) A peace officer, a psychiatrist or 
physician who is licensed to practice In this state or employed by the federal government, or a clinical 
psychologist licel'lSed by the state Board of Psychologist and Psychological Associate Examiners who 
has probable cause to believe that a person is gravely disabled or is suffering from mentel illness and is 
likely to cause serious harm tc self or others of such immediate nature that considerations of safety do 
not allow lniUatlon o1 Involuntary commitment procedures set out in AS 47.30.700, may cause the person 
to be taken Into custody and delivered to the nearest evaluation facility. A person taken Into custody for 
emergency evaiuath;m may not be placed In a jail or other correctional facility except for protective 
custody purposes and only while awaiting transportation to a treatment facUlty. However, emergency · 
protective custody under this section may not include placement of a minor In a jail or secure facility. The 
peace officer or mental health professional shall complete an application for examination of the person In 
custody and be interviewed by a mental health professional at the facility. · 
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:u 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

In the Matter of the Necessity 
for the Hospitalization of: 

AT Anchorage 

) 
) 
) 

l Case No. 8A~-I?- 4J4 PR-., 
) 

Date of Birth: ...;.0..;;.;.1/~20..;.;./.;;.;19;...;;8;.;;.8______ ) PETITION FOR INVOLUNTARY 
---------------) COMMITMENT FOR EVALUATION 

Petitioner, Connie Chevalier , asks the court to enter an order granting this 
PatiUon for Involuntary Commitment for Evaluation, and states as follows: 

1. I read the warning notice on page 3 of this petition. 

2. I am a (check all that apply): 

0 Psychiatrist 0 Counselor 

D Physician 0 Psychologist or Psychological Associate 

~ Psych. RN, MS 0 Other Mental Health Professional 

0 Therapist 0 Family Member 

0 Social Worker 0 Other Interested Person 
-·- .. ·-- ·- · ... __ ,,. .. .... .. , _ ·-·· -·· - .. 

•Mental health professional" mean11 o pcyehiatrfat or physician ti~nsed by lhe State Medical Board ID practice In lhis 
stale or employed by the federal government; e clinical psychologist licensed by lhe state Board of Po~ologist and 
Psychological Associate Examiners; 8 pcychologic:al associate tnllned In dlnlcal psychology •nd Ucenud by lhe Board 

, or Psychologist ond P;ychological Associate EJCDminera: a registered nurso with • mastel's degree In psychialrlc 
1 nursing, licensed by the State Board or Nursing; a marital & family lheraplst llcenlled by the Board of Marital and 
' Family Therapy; a profeosional ggunaeJor ~cenal!d by the Board of Profe~onal Counaelorw; • cllnk:al social worker 
: licensed by lhe Board of Social WDfk Examiners: and a person who (A) has o maGter's degnH! in the field of mental 
! health; (B) has at lees! 12 months of post-masters wortdng experience In the neld of mental illneJ:s; and (C) Is worldng 
; under the 11upervision of a type or ncensee li.:tad In this paragraph. 

----··- ·--...... ·- ·- .. ----
3. Respondent is currently located at (for example, home, hospital, assisted living facility): 

Providence Emergency Department 

Respondent arrived on (date) 02126/2013 at 0900 181 am 0 pm. 

4. 0 Respondent is a minor. Parents/guardian contact lnfonnation is as follows: 

Name(s): ------------------------
Address: 
Phone: 

5. A completed MC-105, Notice of Emergency Detention and Application for Evaluation 
~Is attached 0 is not attached. (The MC-105 may only be signed by a peace officer, 
psychiatrist, doctor, or clinical psychologist. See AS 47.30.705.) 
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6. Other pending court cases Involving the respondent include (list case description and 
case number): Unknown -

7. For the following reasons, I believe that the respondent is mentally·ill: 
The patient has a history of mental illness during childhood, with multiple 

hospitalizati~ns and diagnoses 

Specific mental illness: Mood disorder, NOSj RIO Mood d.o. due to TBI with -depressive 

I 
"Mental illne&&" means an O'lJanic, mental, or emollonal impainnent that has substantial ad11erse effectll Ol'l a I 
person's ability to exen:ise conscious conlrol of the their ac~ons or ability to pet'C'!lve nullity or to roason or ; 

. undorstand; mental relardatlon, epilepsy, drug addlct!on, and alcohofism do not per se consUlute mental mne~. j' 
1 although persons sUffering from lhese conditions may also betouffeting from mental illness. (AS 47.30.915) 
'----.. . _____ .. _ .. ·---·-·-.. ---

8. For the following reasons, I believe that as a result of that mental illness, the respondent 
is gravely disabled or likely to cause serious harm to himself/herself or others: 

9. 

The patient bas verbalized suicidal ideation multiple times since December, with 
es£alation in frequency of suicidal threat over the past 2 days. He made a noose of a belt 
yesterday, threatening suicide, made a written will, and today threatened suicide in front 
ofboth his parents, reaching for a knife., He threatened violence toward his father 
yesterday as weU as several times in the recent past, pmporting to "punch him until he is 
bloody." He sent many texts to bis mother yesterday with content related to wishing he 

were dead. saying goodbye to his dog. and dying at home in bed. He has suffered a 
traumatic brain injurv. is under significant stress with attempts to get help in the militarv. 
He refuses mental health intervention. has no insight into his mood problem and reQuires 
involuntary hospitalization for his safety. 

-, 
-Gr&IVel)l disabled- means a cond!Uon In which a pemon 11s 11 result of mental Illness (A) Is In danger or physical harm ! 
arislng from such complete nes!er;t of besic needs for food, clothing, •hell~:r, or personal safety a& to tender serious ! 
o~idenl, Illness, or death highly probable if cera by 11nother is not taken (AS 47.30.915(7)(A)]; or (B) wm. II nol tre11!ed, 1 
suffer or con!lnua to suff11r severe and abnonn.al mental, emotional, or physical dis !.tess, and lh!S distress Is assoelalad i 
wilh &ignific:anllmpainnenl or judgment, reasol'l, or bahpvior couslng o suhStllnlial deterioraUol'l of !he person's previous; j 
ability lo function Independently. [AS 47.30.915(7)(6)) .!l!Q!!: In Wolhorllom v. Alaska Psychiatric Institute, 156 P.3d 371 1 
(Alaska 2007), the Alaska Supreme Cout1 •concluded lhat AS 47 .30.g15(7)(B) is conslilutional if construad lo roquiro a 1 
level dr lnc:8pacity so substen!lsllhsllhe respondent is nol 'cap:~bls of surviving safely In freedom:- I 

I I 
"Llkety to c:ause serious harmft means a ()flrson who (A) poses s subslanUal risk of bodny harm to !hal person's self, as 
manifested by recant bahllvior caus;ing, attempting, or threatening that harm; (B) poses a substantial risk of ~rm 10 i 
othera as manifested by recent behevior Clllllling, 111t11mp!lng, or threelenlng hsnn, 11nd Is likely In lhe neor future lo cause I 
physical injury, physical abuse, or substantial property damage to another person: or (C) manifests a currantlnlantlo ! 
carry out plans of aarious hann to thsl person's self or llnolher. i 

'-------------------------------- _____ _ _j 

Persons who have personal kn~wledge of the above facts are: 
Name Address Phone 

Dr. Silbaugh, 212-3111 P AMC Emergency Department 212-3111 

Officer Hostetter, APD 729-7808 

This is Not a Court Order 
Page 2 of 3 
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10. For healthcare professionals only: 
181 The following facility or facilities currently have capacity to accept persons 

committed for emergency examination and evaluation: 
API 

18] The following transport service is available to deliver the respondent to the facility: 
WEKA 

02/26/2013 
Date 

I certify that on FEB 2 6 2013 
copies of this fonn were sent to:)\& P b }JJ1 
CLERK: BIRDIE JONES 

Petitioner's Signature 

Connie .Chevalier 
Print Name of Petitioner 
P AMC Psychiatric Emergency Department 
Petitioner's Address 

Phone:907-212-2800 Fax: 907-212-2807 

Verification or Certification 

Verification. [Sign in front of a notary or court clerk. If no notary or court clerk Is available, or 
you do not have ID required by a notary or other official, sign the certificaUon section below.] 
Petitioner says on oath or affinns that petitioner has read this petition and believes that all 
statements made In the petition are true. 

Clerk of Court o ary Public or other person 
authorize~ t~ administer oaths. /l.-O I{ 
My commiSSIOn expires: { 2. / J J I 

Certification. [Complete this certificate if no notary or other official is available, or if you do not 
have the required identification.] Petitioner certifies that all information In this petition Is true, and 
a notary public or other official empowered to administer oaths is not available to administer an 
oath, or petitioner does not have the 10 required by a notary or other official. 

Petitioner's Signature 

Warning Notice 

A person acting in good faith upon either actual knowledge or reliable information who applies 
for evaluation or treatment of another person under AS 47.30.700-47.30.915 is not subject to 
civil or criminal liability. [AS 47.30.815{a)] 

A person who willfully initiates an Involuntary commitment procedure under AS 47.30.700 
without having good cause to believe that the other person is suffering from a mental illness and 
as a result is gravely disabled or likely to cause serious harm to self or others, is guilty or a 
felony. [AS 47.30.815(c)] 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA RECEIVED 
AT ANCHORAGE FEB 2 6 2013 

In the Matter of the Necessity 
for the Hospitalization of: 

Respondent. 
Date of Birth: 01/2011988 --------------------

) 
) PUBUC DEFENDER AGENCY 
) -~ ANCHORAGE 
) 
) 
) Case No. 3AN-13-00454PR 
) 
) ORDER ON PETITION FOR 
) INVOLUNTARY COMMITMENT 

FOR EVALUATION 

Petitioner, PROVIDENCE I C CHEV ALlER , filed a Petition for Involuntary Commitment 
for Evaluation under AS 47.30.700. The court considered the following : 

l8l Allegations in the petition. 

0 Testimony on record at courtroom/media# Beg. log# ____ _ 

date by 0 the petitioner 0 other persons-----------

0 Medical records from a healthcare facility or mental health professional reporting on the 
respondent's current mental and physical condition. 

0 Screening investigation report previously ordered by the court. 
0 Other _________________________ _ 

LOCATION OF RESPONDENT 

~ The respondent is currently being detained at ....;;;P~ro.;..v~id;;;;.;e;.;;.;n;.;;;..ce;;;....;;;.;;H;.;;;.os;;;.J;p;.;;.it;;.;;;a.;..l -----------

The respondent was detained on (date) 2-26-13 at (time) 9:00 ~ am 0 pm. 

-or-

O The respondent's current whereabouts are believed to be-------------

FINDINGS 

1. The court finds there is probable cause to believe the respondent is mentally ill based on: 
petitioner alleges respondent has a diagnosis of mood disorder, not otherwise specified, 

rule out mood disorder due to TBI, with depression. 

Page 1 of4 AS 47.30.700, .710 & .715 
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2. As a result of the mentally ill condition, the court finds the respondent is: 

181 Likely to cause serious harm to himself or herself because 
petitioner alleges respondent is actively suicidal 

0 Likely to cause serious harm to others because 

0 Gravely disabled because 

ORDER 

It is ordered that the Petition for Involuntary Commitment for Evaluation is GRANTED. It is also 
ORDERED that: 

1. The Department of Health and Social Services or Providence or Designee 
shall arrange for immediate delivery of the respondent to the following nearest appropriate 
facility for examination and evaluation of the respondent's mental and physical condition: 

~ Alaska Psychiatric Institute D PeaceHealth Ketchikan Medical Center 
0 Bartlett Regional Hospital D Yukon-Kuskokwim Delta Reg. Hospital 

0 Fairbanks Memorial Hospital 0 Other-------------
[AS 47.30.700; AS 47.30.710; AS 47.30.870; and AS 47.30.915(5)] 

2. The respondent shall be notified immediately, orally and in writing, of the rights contained 
in the Notice of Rights (court form MC-405, available from the court clerk or online at 
http:/lcourts.alaska.gov/fomis/mc-405.pd0. These notifications and a copy of this order 
shall be given by: 
~ The person or entity currently detaining the respondent 

0 Local police-----------------
0 Alaska State Troopers-------------
0 The petitioner 
~ Other: API ON ARRJV AL 
0 Respondent is a minor. Respondent's parent(s)/guardian shall also be notified of the 

rights contained in the Notice of Rights. 

3. The evaluation facility shall accept this order and the respondent for an evaluation period 
not to exceed 72 hours. Within 24 hours after arrival at the facility, the respondent shall be 
examined and evaluated as to mental and physical condition by a mental health 
professional and by a physician. [AS 47.30.710(a); AS 47.30.715] 

Page 2 of 4 AS 47.30.700, .710 & .715 
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,----- --- - ·- - - -- - -- -- ---

4. The evaluation facility shall timely file a Notice of Respondent's Arrival at Evaluation 
Facility (court form MC-400) with the court and Public Defender Agency upon arrival of the 
respondent at the facility. Court form MC-400 is available from the court clerk or online at 
http://courts.alaska.gov/forms/mc-400.pdf. If the respondent arrives at the facility between 
the hours of 9:00 a.m. and 3:00 p.m., notice is timely if filed no later than 3:30 p.m. on the 
same business day. If the respondent arrives at the facility between the hours of 3:00p.m. 
and 9:00 a.m., or at any time during the weekend or on a holiday, notice is timely if filed no 
later than 9:30 a.m. on the first business day following the respondent's arrival. Notice 
shall be by fax to the numbers designated on the MC-400 form. 

5. If the respondent cannot be delivered to the designated evaluation facility within 24 hours 
of this order, the Department of Health and Social Services through its attorney shall file a 
status report with this court describing: 

6. 

7. 

8. 

9. 

• Respondent's current location; 
• Reason(s) for the delay in transporting the respondent; 
• Steps taken by the Department to ensure that contin'ued detention of the respo.ndent at 

the current location is necessary and no less restrictive alternatives are available; and 
• Whether an alternative treating facility is now being proposed. 

Filing shall take place within the 24 hour period to the court that issued this order and to 
the Public Defender Agency. 

The examination and evaluation shall be completed within 72 hours of the respondent's 
arrival at the evaluation facility. [AS 47.30.715] A petition for a 30-day commitment shall 
be filed or the respondent shall be released from the evaluation facility before the end of 
the 72-hour evaluation period (unless the respondent requests voluntary admission for 
treatment). 

If at any time during the 72-hour evaluation period the mental health professional 
conducting the evaluation determines that the respondent does not meet the standards for 
commitment i.n AS 47.30.700, the respondent shall be discharged, and the petitioner and 
court shall be notified of the discharge using court form MC-410. The MC-410 is available 
from the court clerk or online at http://courts.alaska.gov/forms/mc-410.pdf. [AS 47.30.720] 

The Public Defender Agency is appointed counsel for the respondent in this proceeding. 
Counsel is authorized access to medical, psychiatric or psychological records maintained 
on the respondent at the evaluation facility. 

Other: --------------------------------------------------------

Superior Court Judge 

This matter was considered directly by the undersigned superior c 
Involuntary Commitment for Evaluation is granted. 

Date and Time 

Type or Print Name 

Page 3 of4 AS 47.30.700, .710 & .715 
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Superior Court Master 

The Master recommends that the Petition fo 
GRANTED. 

2-26-13 345PM 
Date and Time 

Review by Superior Court Judge 

0 
0 

The Master's order of commitment is approved. 

The Master's order of commitment is not approved. The respondent shall be released 
imm~diately. 

0 It is further ordered: 

Date and Time 

Clerk's Certificates of Distribution 

I certify that on JEB &6 £013 
at D am D pm, a copy of the 
foii9W'ng documents: 

,.0" this Order with master's signature 
0 Petition for lnvol. Commitment for Eva!. 
0 Notice of Rights (MC-405) 
0 Order for Screening Investigation 
0 Screening Investigation Report with 

Coversheet (no distribution to petitioner} 

0 ----------------~-were sent to the following persons/entities: 
0 Petitioner 
0 Respondent 
~arenVGuardian of Minor Respondent 

w~~----a ~~I to fax (907) 269-7129 
0 Bartlett Reg. to fax {907) 796-8439 
0 Fairbanks Mem. to fax {907) 458-5255 
0 PeaceHealth Med.to fax (907) 228-8333 
0 Y-K Delta Reg. to fax (907) 543-6099 

0 
By C-le-rk~Bl-HIRiWI-lD~IHiiiEr-Ju=Q~NrHE::..cS~-

Superior Court Judge 
FRANK PFIFFNER 
Type or Print Name 

Clerk's Certificates of Distribution 

I certify that on--------­
at D am D pm, a copy of the 
following documents: 
0 this Order with judge's signature 
0 Petition for lnvol. Commitment for Eva!. 
0 Notice of Rights (MC-405} 
0 Order for Screening Investigation 
0 Screening Investigation Report with 

Coversheet (no distribution to petitioner} 

0 --------------------were sent to the following persons/entities: 
0 Petitioner 
0 Respondent 
0 ParenVGuardian of Minor Respondent 0 PDA ________________ __ 
0 AGO. __________________ _ 

0 API by fax to (907} 269-7129 
0 Bartlett Reg. to fax (907) 796-8439 
0 Fairbanks Mem. to fax (907} 458-5255 
0 PeaceHealth Med.to fax (907} 228-8333 
0 Y -K Delta Reg. to fax (907} 543-6099 

0 -------------------By Clerk ___ _ 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT, AT ANCHORAGE 

In The Matter of the Necessity for the 
Hospitalization of: 

) 
) 
) 
) 
) 

----~R~e~s~po~n~d~e~nt~ _____________ ) 
Case No. 3AN 13-00454 PR 

f . ? 
I ,i.) f, 

Cit: o t T 

'} ., 
/.. 1.) 

Cou 1S 

MOTION TO VACATE EX PARTE ORDER 

Respondent ·I·~ moves to vacate the February 26, 2013, Order 

on Petition for Involuntary Commitment for Evaluation (Ex Parte Order), entered 

without notice to Respondent or opportunity for Respondent to be heard. 

DATED: February 28, 2013. 

Rights 

ames B. Gottstein, ABA# 7811100 

Exc. 10 Exc. 10 



IN THE SUPERJOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRJCT, AT ANCHORAGE 

In The Matter of the Necessity for the ) 
Hospitalization of: ) 

) 

I:llll·~ ) 
) 

Respondent ) 
Case No. 3AN 13-00454 PR 

MEMORANDUM IN SUPPORT OF 
MOTION TO VACATE EX PARTE ORDER 

Respondent •1· ~has moved to vacate the February 26,2013 Order 

on Petition for Involuntary Commitment for Evaluation (Ex Parte Order), entered without 

notice to Respondent or opportunity for Respondent to be heard. 

I. The Ex Parte Order Was Entered in Violation of Due 
Process 

The hallmarks of due process are meaningful notice, and a meaningful opportunity 

to be heard. Hamdi v. Rumsfeld, (2004) 542 U.S. 507, 124 S.Ct. 2633, 2648-2649: 

"For more than a century the central meaning of procedural due 
process has been clear: 'Parties whose rights are to be affected are entitled 
to be heard; and in order that they may enjoy that right they must first be 
notified.' It is equaJJy fundamental that the right to notice and an 
opportunity to be heard 'must be granted at a meaningful time and in a 
meaningful manner.'" 

In Hoffman v. State, 834 P.2d 1218, 1219 (Alaska 1992), the Alaska Supreme Court held, 

"We have consistently held that, except in emergencies, due process requires the State to 

afford a person an opportunity for a hearing before the State deprives that person of a 

protected property interest," citing Graham v. State, 633 P.2d 211,216 (Alaska 1981). 

Exc. 11 Exc. 11 



Certainly, the due process protections from the "massive curtailment of liberty" 

represented by psychiatric confinement1 deserves as least as great protection. 

The unconstitutionality of non-emergency ex parte orders was explicitly recognized 

by the Washington Supreme Court. In re Harris, 654 P.2d 109, 113 (Wash. 1982) ("The 

danger must be impending to justify detention without prior process."). 

Here, the Respondent was in custody and there is no justification whatsoever to 

deny him meaningful notice and opportunity to respond. 

II. The Ex Parte Order is Ultra Vires 

The Ex Parte Order was signed by the Master and implemented without the 

signature of the a Superior Court Judge and was therefore ultra vires-beyond the 

authority of the Master. Its voidness should be recognized. 

III. The Ex Parte Order Is Insufficient On Its Face 

A. The Ex Parte Order Was Issued Without Inquiry 

Even assuming arguendo that ex parte orders are constitutionally pennitted without 

an emergency, the court still has the "duty to make a searching inquiry as to the validity of 

the facts," State v. Malkin, 772 P.2d 943, 947 (Alaska 1986). The Ex Parte Order merely 

recites the allegations contained in the Petition for Involuntary Commitment for 

Evaluation (Ex Parte Petition) without any inquiry into their validity at all. 

It is respectfully suggested that the Alaska Supreme Court's admonition in the 

forced drugging context in Myers v. Alaska Psychiatric Institute, 138 P.3d 238 251 

1 Wetherhorn v. Alaska Psychiatric Institute, 156 P3d 371 (Alaska 2007) 

Memorandum in Support of Exc. 12 
Motion to Vacate Ex Parle Order 

Exc. 12 
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(Alaska 2006)! citing Jarvis v. Levine, 418 N.W.2d 139, 147-148 (Minn.1988) with 

approval, is also applicable here: 

When medical judgments collide with a patient's fundamental rights, .. . it 
is the courts, not the doctors, who possess the necessary expertise .. .. 

In issuing the Ex Parte Order, the Court abdicated its responsibility to protect the 

Respondent's legal rights by failing to make any, let alone a searching, inquiry into the 

validity of the facts. 

B. The Findings Are Insufficient to Support the Ex Parte Order 

The Ex Parte Order found, 

[T]here is probable cause to believe the respondent is mentally ill based on 
the allegations that Respondent has a diagnosis of mood disorder, not 
otherwise specified, rule out mood disorder due to TBI, with depression. 

However, AS 47.30.915(12) defines mental illness as follows : 

(12) "mental illness" means an organic, mental , or emotional 
impairment that has substantial adverse effects on an individual's ability to 
exercise conscious control of the individual's actions or ability to perceive 
reality or to reason or understand; mental retardation, epilepsy, drug 
addiction! and alcoholism do not per se constitute mental illness, although 
persons suffering from these conditions may also be suffering from mental 
ilJness; 

(emphasis added). Neither the Ex Parte Petition, nor the Ex Parte Order contain any facts 

that support a finding that Respondent is not able to exercise conscious control of his 

actions or ability to perceive reality or to reason or understand. The Ex Parte Order 

should also be vacated for this reason. 

Memorandum in Support of 
Motion to Vacate Ex Parte Order 

Exc. 13 Exc. 13 
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C. The Ex Parte Order's Reliance Solely on Hearsay is Improper 

The Ex Parte Order relies solely on what appears to be hearsay evidence, explicitly 

stating it was based solely on the "allegations" in the petition. These allegations are 

hearsay. The Respondent vigorously disputes a number of these hearsay allegations. In 

Crawfordv. Washington, 541 U.S. 36, 124 S.Ct. 1354, (2004), the United Supreme Court 

held such "testimonial" statements are not allowed under the Confrontation Clause of the 

United States Constitution, regardless of whether they are admissible under the rules of 

evidence. In People v. Goldstein, 843 N.E. 2d 727 (New York 2005), New York's high 

court held the rule applied to psychiatric testimony. While this isn't a Confrontation 

Clause case, it is respectfully suggested, reliance on hearsay was improper. 

IV. The Ex Parte Petitioll Is Defective 

In addition to the facts alleged in the Ex Parte Petition being insufficient as a 

matter of law to support granting an ex parte order, AS 47.30.700(b) provides, in pertinent 

part that "the petition ... must specifY the factual information on which that belief is 

based including the names and addresses of all persons known to the petitioner who have 

knowledge of those facts through personal observation." The Ex Parte Petition lists only 

Dr. Silbaugh and Officer Hostetter, neither of whom can have such knowledge. 

V. Conclusion 

For the foregoing reasons the February 26, 2013 Order on Petition for Involuntary 

Commitment for Evaluation, entered without notice to Respondent or opportunity for 

Respondent to be heard should be VACATED and RESPONDENT ORDERED TO BE 

DISCHARGED IMMEDIATELY. 

Memorandum in Support of 
Motion to Vacate Ex Parte Order 

Exc. 14 Exc. 14
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RESPECTFULLY SUBMITTED February 28, 2013 . 

By: 

Memorandum in Support of Exc. 15 
Motion to Vacate Ex Parte Order 

ABA# 7811100 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

In the Matter of the Necessity 
for the Hospitalization of: 

Respondent. 

AT Anchorage 

) 
) 
) 
) 
) 
) 

Case No. 3AN-13-00454 PR 

NOTICE OF RELEASE 

R~~ease After Involuntary Commitment for Evaluation. Respondent was admitted to Alaska 
Psychiatric Institute for evaluation on 2!26/1~ and was discharged from the facility on, 
2/28/13 at .l.l1.2. hrs. 

~ because the evaluation persoMel did not find that respondent met the standards for 
commitment specified in AS 47.30.700; 

D because, as specified in AS 47.30.780, the respondent is no longer gravely disabled or 
likely to cause serious hann as a result of mental illness. 

Release After 30/90/180-day Commitment. Respondent was conunitted for treatment on __ 
for days. Respondent was released on~----

Certificate of Early Discharge. Respondent was committed for treatment on _for __ _ 
days. r certify that on , respondent was discharged early because: 
Q_ respondent is no longer gravely disabled or likely to cause serious berm as a result of 

mental illness. · 

D Other:----~-------------

1 request the court to enter an order officially terminating the involuntary commitment. 

212&/13 
Date 

Rosemary Pavageau, Paralegal I API Legal Desk 
Print Name and Title 

Exc. 16 Exc. 16 



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

In the Matter of the Necessity for the 
Hospitalization of: 

) 
) 
) 
) 
) 
) 

RFCET.\TED 

MAR 8 Z013 

IIIII C.~, BY: 

Respondent. Case Nos. 3AN-13-454PR 

ORDER 

• ~s February 28, 2013, motion to vacate ex parte order is 

moot in light of Alaska Psychiatric Institute's notice of release also dated February 

28, 2013. The motion to vacate is denied. 

DATED at Anchorage Alaska this a day of March, 2013. 

I certify that on MAR - 6 2013 

copies ofthls fonn were sent to: .A(; ;J.Gj,API 1 
CLERK: BIRDIE JONES Exc. 17 Exc. 17 



Law Project for Psychiatric Rights 
James B. Gottstein, Esq. 
406 G Street, Suite 206 
Anchorage, Alaska 99501 
(907) 274-7686 
Alaska Bar No. 7811100 
Attorney for Appellant 

IN THE SUPREME COURT FOR THE STATE OF ALASKA 

ROSLYN WETHERHORN, 
Appellant, 

vs. 

) 
) 
) 
) 

Supreme Court No. S-11939 

) Trial Court Case No. 3AN 05-459 PR 
ALASKA PSYCHIATRIC INSTITUTE ) 

Appellee. ) 

PETITION FOR REHEARING 

Appellant, Roslyn W etherhorn, by and through her attorney, pursuant to Appellate 

Rule 506(a)(2), hereby petitions this Court for rehearing with respect to the Court•s 

affirmance ofthe petition for commitment in Opinion No. 6091, January 12, 2007. 

In the Conclusion, 1 this Court held: 

We conclude that the definition of .. gravely disabled .. in AS 
4 7.3 0.915 (7)(B) is constitutional if construed to require a level of 
incapacity so substantial that the respondent is incapable of surviving safely 
in freedom. 

(emphasis added). This was immediately followed by: 

And because we conclude that Wetherhorn•s other challenges to the petition 
for thirty-day commitment . . . are without merit, we AFFIRM the superior 
court•s order granting that petition. 

(emphasis added). 

1 This same language is also in the Court•s Introduction on page 2 of the Slip Opinion, 
No. 6091. 

Petition for Rehearing in Wetherhorn 



The involuntary commitment petition was granted against Ms. Wetherhom for 

being gravely disabled without satisfaction of the constitutional requirement that she be 

"incapable of surviving safely in freedom." Ms. Wetherhom respectfully suggests that 

even ifthe "other challenges" to the petition failed, this one succeeded, and the 

involuntary commitment petition should therefore be vacated or reversed or the Opinion 

be clarified in this regard. 

It seems this court overlooked this material fact or proposition of law and 

rehearing is appropriate under Appellate Rule 506(a)(2) to consider this point. 

As it stands now, by affirming the involuntary commitment, an inference could be 

drawn that this Court found the "incapable of surviving safely in freedom" standard had 

been met when there is no evidence in the record to support it and no real indication it 

was the intent of the Court to find the standard had been met. 

In connection with whether imminence is required, 2 the Court recited the 

following facts in the record: 

The petition stated that Wetherhom had shown a manic state, a lack of 
insight, and non-compliance with her medication for the past three months. 
And during the hearing, Dr. Kiele testified that Wetherhom remained 
confused and agitated and that her difficulties with insight had not changed 
since she had been at the hospital. He further noted that she had struck 
peopleCJ and therefore presented "a direct risk of harm to others and more 
of an indirect risk of harm to herself." Because all these examples of 

2 Although not rising to the level that would cause counsel to seek rehearing, since 
rehearing is being sought on another ground, it seems worth noting that Ms. Wetherhom 
did not argue that "imminence" was required, but instead argued that there must be "some 
immediacy," See, Opening Brief at 19, and Reply Brief at 2. 
3 It is particularly unfortunate that this assertion by API went unchallenged by Ms. 
Wetherhom's counsel because it is extremely suspect. 

Petition for Rehearing 
Wetherhorn v. API, S-11 939 -2- Petition for Rehearing in Wetherhom 
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specific behavior were drawn from the recent past, they were sufficient to 
meet the evidentiary standards established by those states that have 
addressed the question of imminence.4 

In connection with the Court's discussion of mootness the Court recited the 

following facts in the record: 

For example, her beliefs that the owner of the local grocery store was going 
to transport her to the Pope's funeral and that she had bought a church 
indicated that she lacked insight. She was diagnosed with bipolar disorder, 
the most recent episode of which was manic. She had also struck people at 
the hospital and was alternately confused and agitated and had trouble 
sleeping.5 

It is respectfully suggested that none of these facts establish that Ms. Wetherhom 

was "incapable of surviving safely in freedom." For this reason, Ms. Wetherhom 

requests rehearing to either vacate or reverse the granting of the involuntary commitment 

petition, or clarify that by affirming the granting of the petition for involuntary 

commitment, this Court was not concluding the "incapable of surviving safely in 

freedom" standard had been met. 

Dated this 22nd day of January, 2007, at Anchorage, Alaska. 

4 Page 14 ofthe slip opinion. 
5 Page 18 of the slip opinion. 

Petition for Rehearing 
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LAW PROJECT FOR PSYCHIATRIC RIGHTS 

By : ~~~--------------------------
1 'es B. Gottstein, Esq. 
1\.fa;ka Bar No. 7811100 

-3- Petition for Rehearing in Wetherhom 
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IN THE SUPREME COURT FOR THE STATE OF ALASKA 

ITMO the Hospitalization ofD.G. 

Trial Court Case No. 3AN 13-454PR 

) 
) 
) 

Supreme Court No. S-15100 

APPEAL FROM THE SUPERIOR COURT 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

THE HONORABLE FRANK A. PFIFFNER, PRESIDING 

APPELLANT'S EXCERPT OF RECORD 
VOLUMElOFl 

Filed in the Supreme Court of 
the State of Alaska, this __ 
day of , 2013 

Marilyn May, Clerk 
By: _______________ _ 
Deputy Clerk 

James B. Gottstein (7811100) 
Law Project for Psychiatric Rights, Inc. 
406 G Street, Suite 206 
Anchorage, Alaska 
(907) 274-7686 

Attorney for Appellant, D.O. 




