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Id. at 225 (emphasis in original). The court also laid out the extraordinarily high burden

that must be met to restrain pure speech:

The purpose of a TRO under Rule 65 is to preserve the status quo so
that a reasoned resolution of a dispute may be had. Where the
freedom of the press is concerned, however, the status quo is to
"publish news promptly that editors decide to publish. A restraining
order disturbs the status quo and impinges on the exercise of
editorial discretion." Providence Journal, 820 F.2d at 1351. Rather
than have no effect, "a prior restraint, by ... definition, has an
immediate and irreversible sanction.... In issuing a TRO, a district
court is to review factors such as the party's likelihood of success on
the merits and the threat of irreparable injury. Mason County
Medical Ass'n v. Knebel, 563 F.2d 256, 261 (6th Cir. 1977). In the
case of a prior restraint on pure speech, the hurdle is substantially
higher: publication must threaten an interest more fundamental than
the First Amendment itself. Indeed, the Supreme Court has never
illlheid a prior restraint, even faced with the competing interest of
national security or the Sixth Amendment right to a fair trial.

Id. at 227-28 (emphasis added).

The Sixth Circuit went on to hold that trade secrets allegedly contained in the

sealed documents could not be used to justify a prior restraint on free speech: "[t]he

private litigants' interest in protecting their vanity or their commercial self-interest

simply does not qualify as grounds for imposing a prior restraint." Id, See also Lane, 67

F.Supp.2d at 753 ("[i]n the absence ofa confidentiality agreement or fiduciary duty

between the parties, Ford's commercial interest in its trade secrets and Lane's alleged

improper conduct in obtaining the trade secrets are not grounds Co" ,. " r Issumg a pnor

restraint").
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court in thi case.

CONCLUSION

substantial harm to the public interest were information regarding Zyprexa to continue to

be suppressed. Instead, Eli Lilly asks this Court to stay disclosure of documents that are

of vital interest to the public based on nothing more than conclusory allegations of harm
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Eli Lilly does not even discuss three of the four factors that this Court has

taying Judge Rindner's decision. Bloomberg violated no law or court order in doing so.

established as prerequisites to the granting or a stay. Eli Lilly makes no attempt to argue

that there is a probability it will succeed on the merits, it fails to provide specific

discussion of the harm to Bloomberg were a stay to be granted, and it ignores the

information from documents that were properly copied after being unsealed by the trial

Amendment clearly bars any order prohibiting Bloomberg from publishing documents or

unconstitutional even if documents may have been improperly obtained, the First

Inasmuch as Lane and Procter & Gamble make clear that prior restraints are

Bloomberg lawfully obtained copies of the documents following issuance of Judge

Rimlner's order making them available to the public, and prior to this Court's order
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I certil)' that on June 23, 2008, and a true and correct
copy of the foregoing document W~ sent to the
following attorneys or parties of record by:

Certificate or Service:

motion for a stay pending appeal must be denied.

thaI are again unsupported by any hard facts. For the foregoing reasons, Eli Lilly's
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