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LANE POWELL L1

IN THE SUPERIC

[HIRD JUDICIAI DISTRICT

Deposition of € harles Beasley, ¢

)R COURT FOR [HE STATE OF ALASKA

AT ANCHORAGH

Case No. 3 AN-06-05630 CI

DEFENDANT ELI LILLY

AND COMPANY'S DEPOSITION
DESIGNATIONS FOR TRIAL

(“Lilly™) designates for trial the following

Jr. M.D.—Volume 1, designated pages Exhibit A
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Start (Page:Line)  End (Page:Line)

i Deposition of David Campana—Volume 1, designated pages Exhibit C
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LANE POWELL L1C

Start (Page:Line) End (Page:Line)
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IX. Deposition of Gary Tollefson, M.D.,
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» introduce any of the deposition testimony set forth in

tions. Lilly further reserves the right to affirmatively designate

10t yet taken in this or any other matter. Lilly further reserves the

ce adc deposition testimony not included above, if deemed necessary
¢ rebuttal of testimony from witnesses called by plaintiff or exhibits introduced by
F the tnal of this act
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

| STATE OF ALASKA,

Plaintiff,

V.
Case No. 3AN-06-05630 CI
| ELI LILLY AND COMPANY,
Defendant. ORDER
ENALS e e ———
[T IS HEREBY ORDERED that defendant Eli Lilly and Company’s Unopposed

«“ Motion for Extension of Time is GRANTED. The parties shall file objections to deposition
|
‘i designations and counter-designations on Monday, February 4, 2008. The objections to

‘\
‘ counter-designations would also be extended by one week for both parties on Monday,

I
February 11, 2008.

Anc

Telephone

ORDERED this & {_day of January, 2008.

m&fé Q:Q\

The Honorable Mark Rindner
Superior Court Judge

301 West

8002 8 2 NV

sk & Sanders
chopage, Alaska 99501-5911 i
L ) | cortly thaton /AT o8 |
a copy of the above was |
“'""g* |
009867.0038/162868.1 mwmu“‘em ‘\AN"AISMZN ‘
Yok Zomgemo—
U \

0oislo




OR COURT FOR THE STATE OF ALASKA

IN THE SUPERI

THIRD JUDICIAL DIS [RICT AT ANCHORAGE 1

STATE OF ALASKA, |
|
b

Plaintiff,
iy -
Case No. 3AN-06-05630 Gl
7 AND COMPANY,
e UNOPPOSED MOTION
3 FOR EXTENSION OF TIME
Defendant. AR A e—

Defendant Eli Lilly and Company, by and through counsel of record, Lane Powell

| LLC. hereby moves the Court to grant a one week extension from Monday, January 28 to

Monday. February 4, 2008, for the parties to file objections to deposition designations and ,

their counter-designations. The objections to counter-designations would also be extended

by one week, from Monday. February 4. to Monday, February 11, 2008.

Defendant’s counsel has spoken with plaintiff's counsel and they are in

| agreement; plaintiff’s counsel does not oppose this Motion for Extension of Time.

DATED this 28" day of January, 2008.

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC

y 14,2008, a copy of >
T et on: Attorneys for Defendant

an Oriansky & Sanders Z |
= o ((E L0

Brewster H. Jamieson, ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

TSR |
e | 001911
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S
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Fax: 907.274 0819

P

IN THE SUPERIOR COU RT FOR THE STATE OF ALASKA
THIRD JUDICIAL DIST RICT AT ANCHORAGE

ALASKA

Case No. 3AN-06-5630 CIV

NOTICE OF FILING PLAINTIFF'S OBJECTIONS
IO DEFENDANT'S PAGE/LINE DESIGNATIONS
AND EXHIBITS UNDER SEAL
of Alaska is filing a pleading titled “Plaintiff’s Objections to
nations.” Because one or more exhibits filed with this
tial documents under the Court’s April 6, 2007 oral ruling, the
s pleading and the attached exhibits under seal.

of January, 2008

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

7 LSanders
AK Bar No. 7510085

Case No. 3AN-06-05630 CI
Page 1 of 2
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i o
IN 1]1:- SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA )

)
)
)
)
)

Case No. 3AN-06-5630 CIV

NOTICE OF FILING PLAINTIFF'S COL NTER
DESIGNATIONS TO DEFENDANT’'S DEPOSITION
DESIGNATIONS AND EXHIBITS UNDER SEAI
is filing a pleading titled “Plaintiff’s Counter
Designations for Trial.” Because one or more

iding may be confidential documents under the Court’s April

the State of Alaska is submitting this pleading and the attached

rv. 2008

FELDMAN ORLANSKY & SANDERS

Counsel for /’;’{Zrbmf
BY ’

Eric T. Sanders
AK Bar No. 7510085

Case No. 3AN-06-05630 CI
Page 1 of 2
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G RECEIVEL
Chambers of
Judge Rindner

JAN 2 & RECT

tate of Alaska Superior Cou
Third Judicial District

IN THE SUPERIOR COURT FOR THE STATE OF ALIASKAerace

THIRD JUDICIAL DISTRICT AT ANCI 1ORAGE

STATE OF ALASKA,
Plaintiff,

o -~
Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
MOTION FOR LEAVE TO
Defendant. | FILE SUPPLEME L BRIEF

- ]

Defendant Eli Lilly and Company moves this Court for leave to supplement its
Summary Judgment Motion to address new material placed into the summary judgment
record by the State on Friday, January 25, 2008, ten days after Lilly filed its Reply Brief.
Lilly submits its Motion for Leave on shortened time, in order to provide the Court with
relevant legal argument on the new material as promptly as possible. Lilly is prepared to file
its supplemental briefing by the end of this week.
When Lilly filed its Reply Brief in Support of Summary Judgment, the State had
| not identified any evidence supporting its Unfair Trade Practice Consumer Protection Act
(UTPCPA) claim. On Friday, the State submitted a Supplemental Exhibit to its Opposition
to Summary Judgment, comprised of supplemental responses to interrogatories, in which the
State discloses for the first time in any pleading that it is claiming that every single Zyprexa
prescription in Alaska violates the Act because of the content of the FDA approved warning.
This formulation of the State’s UTPCPA claim raises constitutional and statutory preemption
| issues that must be addressed by this Court. The State has also identified, as evidence

relating to summary judgment, the interactions between Lilly sales representatives and

physicians that it alleges are violations of the Act. Lilly is entitled to respond to this new

| matter as well.
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For the foregoing reasons, Lilly seeks leave 10 file .\upplcmcm:\l briefing in support

ry Judgment Motion

of its dun
28th day of January, 2008

PEPPER HAMIL TON LLP

Andrew R. RogofT, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

DATED this

and
LANE POWEIL L LLC
Attorneys for Defendant
/ / /
X LA
/ -y ! >
By //(().u.‘ 4/;4
Bféwster H. Jamje s
Andrea E. Giro Amo-Welp,

v

il
|| Motion for Leave to File Su i
to Fi pplemental Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
Page20f2
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Suite 301

301 West

Judge Rindner

JAN 2 8 RECD

state of Alaska

Third Jud
IN THE SUPERIOR COURT FOR THE STATE OF Al.rqgﬁ./\ IS

THIRD JUDICIAL DISTRICT AT ANCI IORAGE

STATE OF ALASKA,

Plaintiff,
v
Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,
MOTION FOR

Defendant. EXPEDITED CONSIDERATION

COMES NOW defendant, by and through counsel, and hereby moves, pursuant to

Civil Rule 77(g), for expedited consideration of its Motion to File Supplemental Brief.

| Defendant respectfully requests that the Court rule on the underlying Motion to File
[

| Supplemental Brief no later than January 30, 2008. This Motion is supported by the attached

affidavit of Brewster H. Jamieson.
DATED this 28th day of January, 2008.

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys for Defendant

wE Mt P Wp.

Brewster H. Jamieson, ASBA Nol 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044
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| and statutory preemption issues that must be addressed by this Court.

Po) «

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,
" Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY, .
I AFFIDAVIT OF
Defendant. BREWSTER H. JAMIESON
STATE OF ALASKA
sS.

THIRD JUDICIAL DISTRICT

I. Brewster H. Jamieson, being first duly sworn, states as follows:

1 I am an attorney with Lane Powell LLC, counsel for defendant Eli Lilly and
Company, and have personal knowledge of the contents of this affidavit. This affidavit is filed
in support of the Motion for Expedited Consideration, as well as defendant’s underlying
Motion for Leave to File Supplemental Brief.

2. For the reasons stated in the Motion for Leave to File Supplemental Brief, the
need for supplemental briefing first became apparent on Friday, January 25, 2008 upon
receipt of the State of Alaska’s Supplemental Exhibit to its Opposition to Summary
Judgment, in which the State discloses for the first time in any pleading that it is claiming
that every single Zyprexa prescription in Alaska violates the Act because of the content of the

FDA approved warning. This formulation of the State’s UTPCPA claim raises constitutional
3. Lilly’s Motion for Leave to File Supplemental Brief must be heard and

decided on shortened time, since there is insufficient time to proceed on this motion, as well

as the supplemental briefing that Lilly intends to file, in the approximately five weeks

001917




o allow Lilly to

re before trial. For this reason, Lilly respectfully moves this court t

file is supplemental brief, and to set an expedited briefing schedule on this issue no later than

January 30, 2008

4 | have this date provided telephonic notice of this motion to Eric T. Sanders

and service of this motion has been made by hand and email.

FURTHER YOUR \l]l\\l\\\llll\J\D(vlll

Brewster H. | ‘lm bson

SUBSCRIBED AND SWORN TO this 28th day of January, 2008.

o fpth AL
Notary in dml 1m t fate of Aaska
My commission expires August 15,2010

Affidavit of Brewster H. Jamieson

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (o))
Page 2 of 2

001918




IN THE SUPERIOR COURT I OR THE STATE OF Al ASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Case No. 3AN-06-5630 CIV

NOTICE OF FILING SUPPLEMENTAL PAGE 77 UNDER SEAL

¢ a pleading titled “Supplemental Page 77

Alaska is fil

Designations.” Because this page may be confidential

the State of Alaska is submitting this page

] Page Inder Sea Y
1F Ag_mmll nder Seal Case No. 3AN-06-05630 CI
pany Page 1 of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA )

Case No. 3AN-06-5630 CIV

IICE OF FILING SUPPLEMENTAL EXHIBITS IN OPPOSITION TO
LILLY'S MOTION FOR SUMMARY JUDGMENT UNDER SEAL

is filing a pleading titled “Notice of Filing
Lilly’s Motion for Summary Judgment.”

1y be confidential documents under the

a is submitting the attached exhibits

Jnder Seal (Opposition to Motion for Summary Ji
¢ pposition to ! ary Judgment
Lilly and Company, Case No, 3AN-06-5630 CIv e
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FELDMAN ORLANSKY
& SANDERS
S00 L STREET

FourTe FLOOR
ANCHORAGE, AK
99501

TEL: 907.272.3538
FaX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )

)

Plaintiff, )

)

VS. )

)
ELI LILLY AND COMPANY, ) . { '
) Case No. 3AN-06-5630 CIV

Defendant. )

)

NOTICE OF FILING SUPPLEMENTAL EXHIBITS IN
OPPOSITION TO LILLY’S MOTION FOR SUMMARY JUDGMENT

Lilly’s Reply to Plaintiff's Opposition to Defendant’s Motion for Summary
Judgment, filed last week, devotes the first seven pages to allegations that the State has
failed to provide meaningful discovery concerning the UTPA claim. The Reply makes
reference to a recent ruling by the Discovery Master, which occurred after the State filed
its Opposition.

As the State’s Opposition asserted, Lilly’s allegations about discovery problems,
even if true, would not be a basis for summary judgment. Moreover, recent discovery
responses by the State to Lilly, due and served yesterday in response to the Discovery
Master’s Order, demonstrate that Lilly’s assertions are untrue: The State has provided

substantial detailed information to Lilly to explain the factual bases for its UTPA claims.

Notice of Filing Supplemental Exhibits in
Opposition to Lilly’s Motion for Summary Judgment

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 1 of 3 :




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR

ANCHORAGE, AK
99501

TEL: 907.272.3538

FAX: 907.274.0819

s S ary | B tion,
As supplemental exhibits to its opposition 10 Lilly’s summary judgment motr

eS sfer F: s Fi " o )l‘
the State provides a COpY of its Supplemental Responses 10 Defendant’s Fourth Set ¢

i esterday ith a very small
Interrogatories, which were due and served on Lilly yesterday, along with a very Sma

sample of the more than 500 pages of “call notes” that the State provided to Lilly with its

; stenna of B O + hetween a Lilly
interrogatory responses, each of which is evidence of a contact between a )

representative promoting Zyprexa to an Alaska physician.

e
DATED this Z'j day of January, 2008.
FELDMAN ORLANSKY & SANDERS

By W T ek

Eric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Notice of Filing Supplemental Exhibits in

Qpposmon to Lilly’s Motion for Summary Judgment

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 2 of 3
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Exhibits
Summary Judgment was sen

e3of3

Notice of Fil

in Opposition to 1 illy’s Motion for

e i
Boulevard, Suite 301

2648

isel ,,l\il“‘ 1w.com)

Notice of Filing Supplemental Exhibits in
Opposition to Lill

s Motion for Summary Judgment

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV

Pa
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Telephone

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

ELI LILLY AND COMPANY. Case No. 3AN-06-05630 CI
ORDER

Defendant. |
I'HIS COURT having reviewed the defendant’s Motion for Nonresident Attorney for
Permission to Appear and Participate, as well as all responses thereto;

HEREBY ORDERS that George A. Lehner of Pepper Hamilton LLP, 600

Fourteenth Street, Washington, DC 20005-2004, phone number 202-220-1416, may appear

and participate as attorney for defendant in the above-captioned action in association with

Brewster H. Jamieson.

~——
DATED this 492‘:{ day of January/February, 2008.

Mk Kode,

The Honorable Mark Rindner

Jamieson Sanders

0

Administrative Assistant
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
PlaintifT,

8002 €2 NVI

Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

ORDER NONRESIDENT
Defendant ATTORNEY FOR PERMISSION
i) TO APPEAR AND PARTICIPATE

I'HIS COURT having reviewed the defendant’s Motion for Nonresident Attorney for

Permission to Appear and Participate, as well as all responses thereto:

HEREBY ORDERS that Nina M. Gussack of Pepper Hamilton LLP, Two Logan

Square, Suite 3000, Philadelphia, Pennsylvania 19103-2799, phone 215-981-4000, may

appear and participate as attorney for defendant in the above-captioned action in association
with Brewster H. Jamieson
P

JATED this :}]L day of January/Febrmary. 2008

1
%@&_{19\\
The Honorable Mark Rindner
Judge of the Superior Court

1 oarlty thet o M= 25506 .

of the above was malled to sach of the following
i
thelr sddresses of record: -

Sanders

Janiesen
Administrative Assistant
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IN THE SUPERIOR COURT FOR THE STATE OF Al ASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE g
STATE OF ALASKA.
Plaintiff, !
: B
ELI LILLY AND COMPANY, Case No. 3AN-06-05630 CI
Defendant ] ORDER

THIS COURT having reviewed the defendant’s Motion for Nonresident Attorney for
S & Permission to Appear and Participate, as well as all responses thereto;
8 HEREBY ORDERS that Andrew Edward Kantra of Pepper Hamilton LLP, Two
Logan Square, Suite 3000, Philadelphia, Pennsylvania 19103-2799, phone number 215-981-
4186, may appear and participate as attorney for defendant in the above-captioned action in
association with Brewster H. Jamieson.

A L -
DATED this 3(7 day of January/february, 2008.

Mot Kes

T'he Honorable Mark Rindner

LANE POWELL L1«

ity Saton | =2 S OSSR
of the above was mailed to each of the following at

sddresses of record:

dnders Jamieson

\_QW ———

| Administrative Assistant

001926 ‘ ‘
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IN THE SUPERIOR COURT FOR THE STATE OF / .:»\SKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,

Plaintiff, > ]
Case No. 3AN-06-05630 CI

\

ELI LILLY AND COMPANY, MOTION OF I\'ONRESIDE.NT
ATTORNEY FOR PERMISS]ON‘
Defendant. TO APPEAR AND PARTICIPATE

Pursuant to Alaska R. Civ. P. 81(a)(2), defendant moves to permit Andrew Edward
Kantra of Pepper Hamilton LLP, Two Logan Square, Suite 3000, Philadelphia, Pennsylvania
19103-2799, phone number 215-981-4186, to appear and participate as attorney for
defendant in the above-captioned action. Mr. Kantra, as shown by the attached certificate, is
a member in good standing of the Bar of the Commonwealth of Pennsylvania and is not
otherwise disqualified from practicing law in the State of Alaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of
Lane Powell LLC, whose address is 301 West Northern Lights Boulevard, Suite 301,
Anchorage, Alaska 99503-2648, phone number 907-277-9511, and who is authorized to
practice in this court and the courts of this state. Mr. Jamieson consents to this association.

Pursuant to Civil Rule 81(a)(2)(D), proof of payment of the fee required to be paid to
the Alaska Bar Association is also attached.

DATED this 22nd day of January, 2008.

LANE POWELL LLC

Attorneys for Defendant

By \ = 7 &

(< Brewster H. Jamieson, ASBA No. 8411122
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Supreme Court of Pennsylvania

CERTIFICATE OF GOOD STANDING

Andrew Edward Kantra, Esq.

DATE OF ADMISSION

August 10, 1992

The above named attorney was duly admitted to the bar of the Commonwealth of
Pennsylvania, and is now a qualified member in good standing.

Witness my hand and official seal
Dated: January 11, 2008

Patridig. Adohnson

Chief Clerk
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SKA BAR ASSOCIATION
PO. AB:<A100279 Anchorage, Alaska 99510-0279

(907) 272- 7469
J-23-4%
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Al claims and retumed goods MUST be accompanied by this bl

C-Feltman

029648 9 P

CI

NRESIDENT
PERMISSION
PARTICIPATE

nit Nina M. Gussack
Pennsylvania 19103-
endant in the above-
5 a member in good

herwise disqualified

3A No. 8411122, of
ulevard, Suite 301,
yrized to practice in
iation.

>quired to be paid to

By[S e

(&w Brewster H. Jamieson, ASBA No. 8411122

1 centify that on January 22, 2008, 2 copy
of the foregoing was sérved by hand on

Enc T. Sanders, Esq

Fel dnar ()vhrsh & Sanders
500 L. Sureet, Suite 400

Mahm%uh 99501-5911

Naoki L B p
009867.0038/158004.1
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ALASKA BAR ASSOCIATION
PO. Box 100279, Anchorage, Alaska 99510-0279
(907) 272-7469

! ane fPowel TO

170 gﬂhﬁve/fﬂ{ 4/00

~Fz3-08

JAN 23 2008

THE STATE OF ALASKA
T AT ANCHORAGE
¢ No. 3AN-06-05630 CI

MOTION OF NONRESIDENT
ATTORNEY FOR PERMISSION

;QQ##éZ//D%L

Tharge | ON A

8770

IS
Lehnel

am 1E0N
LUzz

Caserz -0k 0620
Ct 64637€0
g

sims and retured goods MUST be accompanied by this bill

C. Fe ltman

| TO APPEAR AND PARTICIPATE

‘47'

00| fendant moves to permit Andrew Edward
e, Suite 3000, Philadelphia, Pennsylvania
ppear and participate as attorney for
a, as shown by the attached certificate, is
nmonwealth of Pennsylvania and is not
te of Alaska.

or H. Jamieson, ASBA No. 8411122, of
Northern Lights Boulevard, Suite 301,
)7-277-9511, and who is authorized to
Jamieson consents to this association.

payment of the fee required to be paid to

29647 Thank You!

|
I certify that on January 22, 2008, 2 copy

‘ of the foregoing was scrved by hind on’

Eric T. Sanders, Esq.

Feldman Orlansky & Sanders

500 L. Street, Suite 400

Anchorage JAlaska 99501-591
Nanci L. By taff, CB¥ Pi.S
009867.0038/162779.1

POWELL LLC
eys for Defendant

By = N7 Dy
$<v Brewster H. Jamieson, ASBA No. 8411122
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301 West

Telephone ¢

IN THE SUPERIOR COURT FOR THE STA TE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

PlaintifT, : )
Case No. 3AN-06-05630 CI

N
1 LILLY AND COMPANY, MOTION OF NONRESIDI-‘ZNT
Sk ATTORNEY FOR PERMISSIC N
Defendant. TO APPEAR AND PARTICIPATE

Pursuant to Alaska R. Civ. P. 81(a)(2), defendant moves to permit George A. Lehner
of Pepper Hamilton LLP, 600 Fourteenth Street, Washington, DC 20005-2004, phone number
202-220-1416, to appear and participate as attorney for defendant in the above-captioned
action. Mr. Lehner, as shown by the attached certificate, is a member in good standing of the

of the District of Columbia Court of Appeals, and is not otherwise disqualified from

practicing law in the State of Alaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411122, of
Lane Powell LLC, whose address is 301 West Northern Lights Boulevard, Suite 301,
Anchorage, Alaska 99503-2648, phone number 907-277-9511, and who is authorized to

practice in this court and the courts of this state. Brewster H. Jamieson consents to this

association.

Pursuant to Civil Rule 81(a)(2)(D), proof of payment of the fee required to be paid to

the Alaska Bar Association is also attached.
DATED this 22nd day of January, 2008.

LANE POWELL LLC
Attorneys for Defendant

By | SNV~ e
>~ Brewster H. Jamieson, ASBA No. 8411122
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Admissions
x4, — Room 4200
ashington, @. 20001

202

and counselor and
on the date
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., on January
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OR COURT FOR THE STATE OF ALASKA

IN THE SUPERI
ISTRICT AT ANCHORAGE

THIRD JUDICIAL D

STATE OF ALASKA.

Plaintiff,
v Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY, MOTION OF NONRESIDENT
ATTORNEY FOR PERMISSION
Defendant. TO APPEAR AND PARTICIPATE

Pursuant to Alaska R. Civ. P. 81(a)(2), defendant moves 10 permit Nina M. Gussack
of Pepper Hamilton LI P. Two Logan Square, Suite 3000, Philadelphia, Pennsylvania 19103-

attorney for defendant in the above-

215-981-4950, to appear and participate as

2799, phone
ached certificate, is a member in good

captioned action. Ms. Gussack, as shown by the att
| standing of the Bar of the Commonwealth of Pennsylvania, and is not otherwise disqualified

from practicing law in the State of Alaska.

Applicant will be associated with Brewster H. Jamieson, ASBA No. 8411 122, of
Lane Powell LLC, whose address is 301 West Northern Lights Boulevard, Suite 301,

Anchorage, Alaska 99503-2648, phone 907-277-9511, and who is authorized to practice in

this court and the courts of this state. Mr. Jamieson consents to this association.

Pursuant to Civil Rule 81(a)(2)(D), proof of payment of the fee required to be paid to

301 W

Telepho

the Alaska Bar Association is also attached.

DATED this 22nd day of January, 2008.
LANE POWELL LLC
Attorneys for Defendant

B'\lg\" B S e
-~ Brewster H. Jamieson, ASBA No. 8411122
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CERTIFICATE OF GOOD STANDING

UNITED STATES OF AMERICA

EASTERN DISTRICT OF PENNSYLVANIA

L. Michael E. Kunz, Clerk of the United States District Court for the Eastern District of
Pennsylvania,

DO HEREBY CERTIFY That Nina M. Gussack, Bar #31054 was duly admitted to
practice in said Court on July 2, 1980, and is in good standing as a member of the bar of said

Court

DATED at Philadelphia, Pennsylvania MICHAEL E. KUNZ

MICHADL L. R0 258

Clerk of Court

T SOV

Sheila M. Jéffer
Deputy Cférk

on January 14, 2008
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rwise disqualified from
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| Eric T. Sanders, Esq
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}uv Bre\\sterH Jamieson, ASBA No. 8411122
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IN THE SUPERIOR COUR

THIF

ALASKA,

STATE Ol

LDMAN ORLANSKY
& SANDERS
SO0 L STREET
K FLOOR
ANCHORAGE, AK

2D JUDICIAL DISTRICT AT ANCHORAGE

T FOR THE STATE OF ALASKA

Filed in i,
u& Trial Courts
™ RO OisTRic

JAN 2 2 2109

By, ool T Gy

Case No. 3AN-06-5630 ( IV

NOTICE OF FILING PLEADING
AND EXHIBITS UNDER SEAL
filing a pleading titled “Plaintiff’s I'rial

or more exhibits filed with this pleading may be

oTe
s April 6, 2007 oral ruling, the State of Alaska is

xhibits under seal

FELDMAN ORLANSKY & SANDERS

Counsel for Plaintiff
BY %\—/

" Eric T. Sanders
AK Bar No. 7510085

Case No. 3AN-06-05630 CI
Page 1 of 2
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GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

David L. Suggs

Christiaan A Marcum

Notice of Filing Pleading and | xhibits Under

ELDMAN ORLANSKY

xhibits Under Seal

X Case No. 3AN-06-05630 CI
) Page 2 of 2
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ERIOR COURT FOR THE STATE OF :\I.:\S}\'Qleamhsha'c
1 ourts

IN THE SUP KA
I AT ANCHORAGE STATE OF ALASKA, THIRD DISTR

THIRD JUDICIAL DISTRIC

JAN 22 2006

STATE OF ALASKA,
Plaintiff,
Case No. 3AN-06-05630 CI
ELI LILLY’S NOTICE OF

ELI LILLY AND COMPANY,
FILING DEPOSITION
DESIGNATIONS UNDER SEAL

v

Defendant.
Defendant Eli Lilly, by and through counsel of record, files its deposition designation

pages, Exhibits A-J. under seal, attached to this notice. Portions of the deposition designations

may be confidential under the Court’s April 6, 2007 oral ruling.

DATED this ZZ __day of January, 2008.
PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
Eric 1. Rothschild, admitted pro hac vice
and

LANE POWELL LLC
Attorneys for Defendant
.
D
By { :
Brewster H. Jamieson, ASBA No. 8414122
Andrea E. Girolamo-Welp, ASBA No. 0211044
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA.

Plaintiff,

v
Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant. ORDER

Upon consideration of Defendant Eli Lilly and Company (“Lilly”)’s Motion for
Leave to File Overlength Reply, and any response thereto, it is hereby ORDERED that:

Defendant’s Motion for Leave to File Ov erlength Reply is GRANTED.

ORDERED this _'D_day of __{ fuw«;/ . 2008.

Mg L—

The Honorable Mark Rindner
Superior Court Judge

nuﬂ!fynhmm._l__Q__.Qj__|eapy
of the sbove was mailed 1o each of the following &t
thelr addresses of records

Sanders  Jamieson

i Gt
901939




301 West !

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCI JORAGE
STATE OF ALASKA,
PlaintifT,
Vi

Case No. 3AN-06-05630 CI

» s AND COMPANY, g
ALY NP CO DEFENDANT’S MOTION FOR LEAVE

'O FILE OVERLENGTH REPLY

Defendant. TOFILE Oy ———

COMES NOW defendant Eli Lilly and Company (“Lilly”), by and through counsel
| of record, Lane Powell LLC, and hereby moves the Court for leave to file Lilly’s overlength
I pages) Reply to its Motion for Summary Judgment, filed herewith.

Ihe Uniform Pretrial Order limits replies to oppositions to 10 pages. The Reply
| filed herewith exceeds the 10 pages based on a combination of the many arguments raised for

the first time in the State’s Opposition, the recent (January 14, 2008) Order from the
| Discovery Master confirming the State’s lack of production of evidence to support its UTPA
claim. and the State’s recent dismissal of its defective design claim, apparently in response to
Lilly’s motion for summary judgment.

In particular, the two developments (dismissal of defective design claim and

‘; Discovery Master’s Order) post-filing of Lilly’s Motion for Summary Judgment have

| required additional discussion and analysis in the Reply. Based on these reasons and the

| omnipresent reason that this case includes numerous and complex legal issues Lilly has good
s
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ly requests that the

Therefore, Lilly respectful

cause to request an OV erlength reply-

accept its OV erlength reply-
of January, 2008.
PEPPER HAMIL TON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild. admitted pro hac vice

DATED this 17th day
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" Brewster H. Ja
amo-Welp, ASBA No. 02

Andrea E. Girol
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Suite 301

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DIS TRICT AT ANCHORAGE
STATE OF ALASKA,

Plaintiff, » .
' Case No. 3AN-06-05630 CI

v

ELI LILLY AND COMPANY'S

ELI LILLY AND COMPANY, PLY T AINTIFE’S
OPPOSITIONTO I

Defendant. MOTION FOR SUMMARY JUDGMENT

COMES NOW Defendant Eli Lilly and Company (“Lilly™), by and through counsel
of record. Lane Powell LLC, and hereby submits its reply to plaintiff’s opposition to
defendant’s motion for summary judgment as follows:

Throughout this case, the State of Alaska (the “State™) has avoided matching its
allegations with evidence. Time has run out on that strategy.

In its summary judgment motion, Lilly urged the Court to dismiss the State’s
Unfair Trade Practice Act (UTPA) claims because the State could not even describe Lilly’s
alleged violations, much less point to admissible evidence demonstrating that they had
occurred. The State’s failure to adduce admissible evidence was underscored this week by
Discovery Master Hensley's finding that the State has not, in its discovery responses,
identified any communications that violated the Act.' Nor has the State produced any

| evidence of such communications in its response to Lilly’s summary judgment motion.
| Although it strenuously argues that Lilly violated the State’s UTPA by promoting Zyprexa

I
| for non-indicated (off-label) uses in Alaska, the State has failed to identify even one piece of

‘ ! Exhibit A, Discovery Master Order re Lilly’s Motion t 2
“ Int’s and RFP’s), January 14, 2008 (“Discovery Ma(s)lé?ré)r?leg.gl)“pe] LAST G
|

|
|




evidence — not one deposition excerpl, affidavit, or document = that demonstrates that this

occurred.

Lilly’s motion also challenges the State 10 demonstrate how it will prove that

alleged UTPA violations or inadequate warnings caused Alaska physicians 0 prescribe
Zyprexa when they otherwise W ould not have. The State continues o insist that this element
of its case can be satisfied with some form of aggregate evidence, a position rejected recently
in In re Rezulin, the most relevant case cited by cither party in this proceeding. On this basis
alone, these claims should be dismissed. But because this is summary judgment, this Court
must move beyond the theoretical, and examine the actual “aggregate” evidence that the State
intends to present to a jury as proof of Alaska prescribers’ behavior. The State has identified
just two documents — @ Lilly document relating to physicians in Japan, and one expert’s
| report — as its evidence of record to meet its burden that Alaska physicians fell victim to
allegedly inadequate W arnings and off-label promotion to preseribe Zyprexa instead of other
medications. This evidence is not even relevant to the behavior of Alaska prescribers, much
less sufficient to meet the State’s burden of causation across all Zyprexa prescriptions written

| for Alaska Medicaid recipients.
While rushing this case to trial, the State has never mustered the evidence it
promised. It still has not produced its Medicaid database, the purported centerpiece of its
| case that Zyprexa harmed Alaska Medicaid recipients. It began this case by alleging that
| Lilly introduced “the defective drug Zyprexa into the State’s Medicaid population,” and

urged a phased proceeding, where the first phase would address whether Zyprexa was a

L s . T a0
State’s Memorandum Describing Its Claims and Proofs at 1 (emphasis added).
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) any 3 fendant’
State of Alaska v. Eli Lilly and Company (Case NE?JAN-S@?)SGZJ%‘II?M M Judgme';;age 20f15




301 West

defective pmduct.; However, once Lilly challenged the State in its summary judgment

motion to identify the evidence that supported this central claim of the State’s lawsuit, the

State voluntarily dismissed its design defect claim.* Similarly, after repeatedly asserting that

Lilly had defrauded prescribers, the State dismissed its fraudulent and negligent
misrepresentation claims.

The State has failed to support its two remaining claims, failure to warn and UTPA

claims, with evidence and they should be dismissed. The State has insisted from the start that

| it could prove that physicians were misled and patients were harmed, without ever calling

individual patients and physicians as W itnesses. On the eve of trial, however, it has become

| clear that the State has nothing to take their place. In the absence of competent, admissible

evidence creating a genuine issue of material fact that Lilly promoted Zyprexa for non-

| indicated uses to Alaska phy sicians, or that such promotion or the content of Lilly’s warnings

| caused Alaska physicians to prescribe Zyprexa when they otherwise would not have, this

| Court should grant summary judgment on the State’s remaining causes of actions.

1. ARGUMENT

illy Has Demonstrated That There Is No Genuine Issue of Material Fact as

L

o Whether It Violated the State’s Unfair Trade Practices Act.

to Whether It Violated the State’s Lilalr 22222 ===

The State has failed to identify admissible evidence regarding even on¢ Lilly

i 3%
| action in Alaska that would satisfy its burden of demonstrating a genuine issue of material

|

Al SRR TSI O
b hibit B. Transcript of October 24, 2007 Status Conference at 11, 15 and 18.
* State’s Opposition to Summary Judgment at 1.

Eli Lilly and Company’s Reply to Plaintiff’s O iti i i
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| fact regarding whether Lilly

violated Alaska’s UTPA.® The Discovery Master’s ruling

=+ H ~alee Cf < or icati S
confirmed that “the State has not identified the particular sales calls or other communication

i »6 The State he e jgation to produce
that it alleges violated the Act.® The State had the opportunity and obligatior p

evidence of these communications in response 0 Lilly’s summary judgment motion; having
failed to do so. its UTPA claim should be dismissed.

The civil penalties sought by the State are a “drastic remedy »7 The imposition of
such penalties — or even a trial on the issue — when the State has not demonstrated that its
claims have a basis in admissible evidence “would transgress due process and fundamental
fairness.”™ Alaska courts have aw arded penalties where the jury has heard specific evidence
of each violation alleged by the State. For example, in Lee v. State, the State established
UTPA violations with evidence of specific advertisements the defendant placed in the

Anchorage Daily News, specific representations on the defendant’s website, and specific

S Martech Constr. Co. v. Ogden Envil. Servs, 852 p.2d 1146, 1149 n.7 (Alaska 1993). The
State makes the spurious assertion that it can continue to avoid pointing to any evidence in
support of its claims because, it argues, Lilly has not met its initial burden of proving the
absence of genuine factual disputes. State’s Opposition at 19 n.48 (citing to Shade v. Co &
Anglo Alaska Serv. Corp., 901 P.2d 434, 437 (Alaska 1995)). Lilly has met the necessary

T PR =

| burden, by citing the State’s discovery responses, in which the State failed to identify any
| specific conduct that occurred in Alaska supporting a UTPA claim. Lilly’s Motion for
| Summary Judgment at 13, a failing confirmed by the Discovery Master’s Order. In the

Shade case relied upon by the State, it was undisputed that equipment manufactured by the
defendant had malfunctioned, injuring the plaintiff. Id. at 435. Nothing equivalent has been
established here. Absent even a basic description of the conduct at issue in this case, Lilly is
not required to prove a negative.

¢ Exhibit A, Discovery Master Order at 2.

i First Amer. Bank v. Dole, 763 F.2d 644, 651 (4th Cir. 1985) (“The quasi-criminal nature of
civil penalties counsels caution and pause before we resort to such a drastic remedy.”).

® Smith v. Maryland, 46 Md. App. 78, 90 415 A20 651, 658 (1980) (vacating findi
eighty violations of Consumer Protection Act for lack of admissib(le eviz‘iér‘lfz‘gilmg Boineaes

Eli Lilly and Company’s Reply to Plaintif’s Opposition to Defendant’: i
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yr a specific p:cwm.xlinn * In State v Anchorage-Nissan,

i 2se issions
ms on evidence ol speciiic representations and omisst

in connection with the purchase of specific

..Nissan employee Shawn Gibbons sold a 1985

April 1992 with an odometer altered from 08 887 miles
pril 1992

mustered anything comparable 10 the evidence that supported
The State alleges that 1 illy violated the act

cowll
h as promoung Zyprexa to treat depression and insomnia.

suck
the State's burden was, for each alleged violation, to submit witness

{eposition testimony, or documents demonstrating that, on a pumculur date, a
positi s

« representative told an Alaska physician that Zyprexa effectively treats those non-
ent evidence of some other Lilly conduct that constituted the alleged
Ihe State insists that it “plainly has evidence to satisfy the basic

> put does not identify a single piece of evidence that

351 (Alaska 2006).

State v. Anchorage-Nissan, Inc., 941 P.2d 1229, 1231-32 (Alaska 1997).

State’s Opposition to Summary Judgment at 10. The precise language used by the State is
that its claims will “focus™ on off-label promotion. That State should not be allowed any
semantic reservoir to maintain claims that it is not “focusing” on, including any claims of
promotion relating to on-label use. See also State’s Memorandum in Support of Bifurcation
at 5 (“The essence of the State’s Unfair Trade Practices Act claim will be that, in addition to
the failings already described, Lilly improperly promoted Zyprexa for uses which were not

| appropriate or approved by the DA.”).
2 State’s Opposition to Summary Judgment at 9.

nt
Page 5of 15
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| activity, of any kind, in Alaska. Accordingly, the Court should

du‘m\n\imlu\ [‘Y\‘H‘.\"‘i\‘ﬂd
dismiss the State’s claims
The only documents that the State does refer to in its response are the following:
e Excerpts of Lilly employee Robin Wojcieszek's deposition
(Exh. 1 to State’s Opposition):
March 28, 2007 letter from FDA to illy (Exh. 2 to State’s Opposition);
October 5, 2007 “Dear Doctor™ letter (Exh. 3 to State’s Opposition);

Expert witness Report and Declaration of William Wirshing, M.D.
(Exh. 4 to State’s Opposition);

February 2004 article in Diabetes Care (Exh. 5 to State’s Opposition):

July 1, 2002 Lilly memorandum regarding label change in Japan
(Exh. 6 to State’s Opposition);

January 2007 article in Pharmacotherapy (Exh. A to State’s Memorandum
Describing Its Claims and Proofs); and

Excerpt from Reference Manual on Scientific Evidence (Exh. B to State’s
. o 8 R K
Memorandum Describing Its Claims and Proofs).

The State provides no explanation of how these documents demonstrate promotional
activities in Alaska, and, in fact, they do not. These exhibits address Zyprexa’s safety
profile and the content of the Zyprexa warning, which, as the Discovery Master recognized,

is a distinct factual issue from whether Lilly made “particular sales calls or other

* State’s Opposition at 20 n.50.

* The October 5. 2007 Dear Doctor letter, communicating changes to the Zyprexa label, is
the only exhibit that has any relation to Alaska — it went to prescribers throughout the country
— but the State does not argue that that letter constitutes a promotional or marketing action or
is a violation of the Act. Nor could it, as the content of prescription drug labels is vested to
the sole jurisdiction of the FDA, and any State statute purporting to control the content of the
label would be preempted. Brooks v. Howmedica, Inc., 273 F.3d 785, 789 (8th Cir. 2001)
(*[T]he FDA has continuing authority and responsibility to control the content of any

: i‘ln_llx_\;y;?;ilon or warnings...”).” Such a claim would also be preempted under the UTPA, AS §

Eli Lilly and Company’s Reply to Plaintif’s Opposition to Defendant’s Motion for Summary Judgment

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 6 of 15
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. Act™S None of the documents address this
communications that [allegedly] violated the Act None of the docu

f the State’s UTPA claim. A party cannot just attach anything 10 1ts

essential component O

summary judgment response, and claim that it should avoid summary judgment.

This case is long past the point when the State should be allowed to rest on vague
generalities about the types of things Lilly allegedly did wrong. The jury can only make the
ation that Lilly violated Alaska’s UTPA based on evidence of who did what to
whom (and where and when). The jury must be presented evidence that would allow a
separate verdict for each alleged violation for which the State seeks a penalty, and for which
it will seek to recover actual damages in the second ph.\xc,’” Having failed to identify such
evidence, the State has no basis to contend that there is a material issue of fact that Lilly
engaged in improper off-label promotion giving rise to a UTPA v iolation.

B. The State Cannot Demonstrate That a Failure to Warn or UTPA Violation
Proximately Caused Its Injuries.

In its Opposition to Lilly’s Motion, the State agrees with Lilly that in order to

recover actual damages under either surviving claim (failure to warn or UTPA), it must prove
absent the alleged improper warning or off-label promotion, the physician would not
have written the prc\uripliun:‘- the only dispute between the parties is what evidence will

satisfy this burden. The State’s plan to rely on aggregate evidence rather than evidence of

** Exhibit A. Discovery Master Order at 2.

' See, e.g., Anchorage Nissan, 941 P.2d at 1240-41 (court issued nine separate jury
| instructions for the nine separate transactions giving rise to the alleged UTPA violations). y
State’s Opposition to the Motion for Summary Judgment at 4, 9-10 (“The State’s

ascertainable losses include the costs it paid for prescriptions for off-label uses that were
written as a result of Lilly's deceptive promotions...”) (emphasis added).

Eli Lilly and Company’s Reply to Plaintiff’s Opposition to Defendant’: i S
State of Alaska v. Eli Lilly and Company (Case ,'\'2?3;\.’\'—0(»05630“('[;)‘" N e J“dgmel}:nge 7of15
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r i 3 B e - -4 » of “collective reliance™ rCiCCh.‘d by
any particular physician’s testimony'® embodies the type of “collective relia )
j = o - v

courts in other pharmaceutical cases, including the newly issued case cited in Lilly's
motion.”® In addition, even if this novel form of proof were valid, the actual evidence the
State brings forth to establish proximate causation is insufficient to survive summary
judgment

State Asserts a Collective Reliance Theory Analogous to a
Fraud-on-the-Market Theory to Prove Causation

In its motion for summary judgment, Lilly argued that the State’s method for
proving that Lilly’s alleged misconduct proximately caused physicians to write prescriptions
was based on a “fraud on the market” theory, rejected by numerous courts, including most

recently the Southern District of New York in /n re Rezulin. In response, the State argues

that fraud-on-the-market damage theories should only be rejected in actions involving

prescription drug overpricing.” This argument is wrong.

Rezulin was not an overpricing case, but, instead, involved claims for “extra
prescriptions™ and medical costs, the same injuries the State asserts it suffered here.?’ The
tate complains that the Rezulin decision is “poorly reasoned,” and that Judge Kaplan

“went astray™ in finding that the State of Louisiana’s claims for extra prescriptions and
¥ State’s Opposition to Summary Judgment at 13-14.

" See, e.g., In re Rezulin Products Liability Litigation, No. 05 Civ 8397, 2007 U.S. Dist.
LEXIS 86451, at *12 (S.D.N.Y. Nov. 26, 2007).

State’s Opposition to Motion for Summary Judgment at 11-12.

In re Rezulin, 2007 U.S. Dist. LEXIS 86451, at *1 (“Plaintiff here seeks to recover
amounts paid to fill Rezulin prescriptions for Louisiana Medicaid recipients and to treat their
illnesses allegedly caused by Rezulin.”).
State’s Opposition to Motion for Summary Judgment at 10.
* State’s Opposition to Motion for Summary Judgment at 17.

Eli Lilly and Company’s Reply to Plaintiff’s O osition to D 2 i
State of Alaska v. Eli Lilly and Company (Case N2P3AN—36—356§‘(’;21?N s Sy gt

Page 8 of 15
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\ded on a fraud-on-the-market theory to prove that the alleged misconduct

medical costs deper

sed physicians to write Rezulin prescriptions This Court will make its own judgment
about Judge Kaplan’s reasoning * In any event, the State does not dispute that Rezulin
stands as only reported case where a court ev aluated whether a state can recover damages

dical costs without proof of why specific physicians chose to prescribe a drug to
specific patients, the very question the Court must resolve here.

The only case that the State has identified that allowed aggregate evidence of
physician prescribing behavior — In re Zyprexa -- was an overpricing case.”” Accordingly,
that decision “has no bearing on this case, since the State is not contending that Lilly’s

26

misrepresentations and concealments artificially inflated the price of Zyprexa.”™ In holding
that the plaintiffs could proceed with aggregate evidence of causation, Judge Weinstein made

clear that the plaintiffs’ overpricing claims were “not dependent on any physician’s decision

| or injury suffered by those who ultimately ingested Zyprexa.™

By contrast, the State’s claims for actual damages are entirely dependent on

establishing that physicians® decisions to write Zyprexa prescriptions occurred “as a result of

Lilly’s deceptive promotions™ and led to medical injuries.”® Whatever utility aggregate

evidence has for establishing whether the price paid for a medication was too high, it cannot

* Fraud-on-the-market causation was also rejected in Coleman v. Danek Medical, 43 F.

B:f]\]};gii 629, 634 n.4 (S.D. Miss. 1998), where an individual plaintiff sought personal injury
‘ In re Zyprexa Products Liability Litigation, 493 F. Supp. 2d 571, 578 (E.D.N.Y. 2007).

: State’s Opposition to Motion for Summary Judgment at 12.

In re Zyprexa Products Liability Litigation, 493 F. Supp. 2d at 577.

** State’s Opposition to Motion for Summary Judgment at 9.

Eli Lilly and Company’s Reply to Plaintiff’s O iti ant’ i
State of Alaska v. Eli Lilly and Company (Case xg?gfx'&(-'ga%s%g%‘i;m Mot Jndghiast

Page 9 of 15
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* See United Food & Commercial Workers Central Pennsylvania v. Amgen, Inc., 2007 WL

| 3° Exhibit C, Deposition of David Campana at 304.

| ™' Exhibit D. Deposition of Duane Hopson, M.D., at 39, 58 and 65-66; Exhibit E, Deposition
| of Lucy Ljubicich Curtiss, M.D., at 31.

ient-specific factors that bear on the
wccount for the physician-specific knowledge or patient-specific factors that bes

i 2 C any’s promotional
determination of what effect the FDA-mandated warning or the company’s prom g
i i scriptions.” > evidence of record in

behavior had on the decision to write particular prescriptions. The evidence of

this case shows that, as new information about the medication developed, and the FDA-
approved label was changed, Zyprexa has continued to be prescribed in Alaska, including to
Medicaid rcupicnl\.:‘ by the Alaska physicians who have been deposed in this case,” and to
patients involuntarily medicated with Zyprexa at the State mental health hospilzll.‘:

In the only other case cited by the State, In re Neurontin Marketing & Sales
Practices Litigation, the court did not accept the aggregate evidence proffered by the
plaintiffs to demonstrate causation.”  That court observed that the aggregate causation
methodology proffered by the plaintiffs at the class certification stage could not distinguish
between physicians that prescribed Neurontin based on off-label promotion “as opposed to

lawful off-label prescribing by a doctor who is exercising his own medical judgment,” and

4144676, *6 (N.D. Cal. Nov. 13, 1997)(“in order to show causation, Plaintiff will have to
rove, for each prescription for which it seeks a refund, that the prescription was for an off-
abel use, and that the prescribing physician based his or her decision to prescribe for an off-

label use on a communication from Amgen, rather than his or her clinical experience, training

and independent medical judgment™).

hibit D, Deposition of Duane Hopson, M.D., at 28.

* 244 FR.D. 84 (D. Mass. 2004). The Neurontin court did provide the plaintiffs a second
chance to develop expert evidence that would allow the case to proceed. That, as yet
unrealized, opportunity does not provide legal support for the State’s case.

Eli Lilly and Company’s Reply to PlaintifPs Opposition to Defendant’s

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (¢)) Miotios fox Sxige s Judgment

Page 10 of 15
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or among

could not “distinguish between payments for on- and off-label prescriptions,

indications,™" the same problems the State confronts in this case.

2 The State’s Offer of Proof on Causation Is Insufficient to Survive

Summary Judgment

Even if the Court were disposed to allow some form of aggregate ev idence to
prove that Lilly’s conduct caused Alaska physicians to write Zyprexa prescriptions that they
otherwise would not have, the evidence proffered by the State to avoid summary judgment
has no evidentiary relationship to the behavior of Alaska prescribers in response to the
warnings or Lilly’s promotional practices. The only evidence that the State plans to present
to the jury are a memorandum written by Lilly employees regarding Zyprexa sales in Japan,
and excerpts from an expert’s report.” Neither document creates a material issue of fact on
the issue of whether Lilly’s conduct caused physicians to write prescriptions that they
otherwise would not have.

I'he memorandum, Exhibit 6 to the State’s Motion, merely summarizes one Lilly
employee’s perception of Japanese physicians’ reaction to a label change in Japan that was
different from any label change made in the United States. Even if this document was

competent evidence of actual events in Japan (as opposed to one lay individual’s perception),

| * Id at 113, 115.

I ~ State’s Opposition to Motion for Summary Judgment at 5-6 and n.14 and n.15
I

Eli Lilly and Company’s Reply to Plaintiff’s O iti i i
State of Alaska v. Eli Lilly and fanlpan)' (Case N{))?g::wé(‘;;()z;{oe?:?m o et Judgmel:ll 11
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it hardly proves how Alaska physicians made prescribing decisions under a different set of
circumstances.”® The concept of relevance is not nearly that elastic, in any jurisdiction.

Dr. Wirshing’s speculation about what a “reasonable physician™ would have done
if the warning had been different’ is also irrelevant to this inquiry. The State does not argue,
and there is no case law supporting the assertion, that the determination of whether the
content of a warning or an off-label promotional activity caused a physician to prescribe a
medication is controlled by an objective or reasonable physician standard, which could be

established by expert testimony. Case after case holds that this is a subjective physician-

i 1 1 1 38 hile ore 19 Qe B ;1 acks rec! 7
specific, patient-based determination. While there is no case law in Alaska directly

addressing this question, there is also no case law suggesting that Alaska would reject this

9

| common sense proposition.”” The law demands an individualized determination of what
|

| proximately caused each physician to prescribe a medication because a physician’s

prescription behavior rests on myriad factors, including what the physician knew aside from

Alizal v. MVM, Inc., 40 F. Supp. 2d 752, 756 n.2 (E.D. Va. 1998) (declining to
al notice of a wide-spread reaction to an event because such evidence woul be
inadmissible to prove the reaction of a specific group or individual); see also State v.
McQuillen, 689 P.2d 822, 828 (Kan. 1984) (“[E]vidence of reactions of other people does not
| assist the jury in its fact finding task.”); Siate v. Saldana, 324 N.W.2d 227,230 (Minn. 1982)
me).
{ 7 Exh. 4 to State’s Opposition at 49-50.

5 See, e.g., Heindel v. Pfizer, Inc., 381 F. Supg. 2d 364, 383-84 (D.N.J. 2004); Kernke v.
fl _mezger (_/uiic,_lnc. 173 F. Supp. 2d 1117, 1123 (D. Kan. 2001); Huntman v. Danek Med.,

| Inc., No. 97-2155, 1998 U.S. Dist. LEXIS 13431, at *19 (S.D. Cal. July 27 1998); Allen v.
| G.D. Searle & Co., 708 F. Supp. 1142, 1161 (D. Or. 1989); Elynn v. Am.Hop ] :
| 637 N.W.2d 342, 349-50 (Mine: Ct. App. 30(51). % Fommx A Home Rl
I * The State interprets Shanks to apply an objective standard for the adequacy of the warning,
| but not for the delg:rmmalnonpt whether an inadequate warning proximately caused a
| Prescription to be written. State’s Opposition to Motion for Summary ﬁldgmcm at 13-14.

[ Eli Lilly and Company’s Reply to Plaintiff’s (o] 4 i
! State of Alaska v. Eli Lilly and fampnq|' (Case No. 3AN-06-05630 Cn i sl Indgmens

pposition to Defenda;
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| unequivocally that in making that decision, he did not rel

Eli Lilly and Company’s Reply to Plaintiff’s Opposition to Defendant’s

: - mctances of the patient bein,
what the company communicated, and the unique circumstances of the patient g

treated.’
1 sdence e s ele > 71‘
Even if one could theoretically apply generalized evidence to prove the element ¢

idence relie » State could not accomplish it. The
proximate causation, the evidence relied upon by the State could 3 p

1 > Qtate o a “‘reas e l\'
assertion from Dr. Wirshing’s expert report relied upon by the State, that a “reasonabl)
prudent physician wouldn’t use Zyprexa as a first line treatment if all information had been
disclosed,” was discarded by Doctor Wirshing at his deposition:

Question:  And so there is a class of patients or at least people
who may present to you for whom you would prescribe Zyprexa
as sort of the first line treatment. Is that correct?

- i1
Answer: Sure.

| Furthermore, Dr. Wirshing’s expert report says nothing about how to determine causation

when Zyprexa was used by a physician as a second- or third-line treatment, which surely
describes many of the prescriptions at issue in this case. Numerous Alaska Medicaid
recipients used Zyprexa after trying other drugs. The following Medicaid recipients’ claims

“ See, e.g., Strumph v. Schering Corp., 626 A.2d 1090, 1090 (N.J. 1993) (adopting dissenting
opinion from intermediate appellate court which argued for summary judgment for defendant
pharmaceutical manufacturer because a lack of proximate cause evidenced by lhcdphysgcmn's

| testimony that his knowledge of the drug at issue came from “his formal education in

psychiatry, his review of literature in pharmacology and psychiatry and his own clinical
practice™ 606 A.2d 1140 (N.J. Sup. Ct. 1992) (Skillman, J. dissenting)); Nelson v. Wyeth, No.
1670, 2007 Phila. Ct. Com. PI. LEXIS 316, at *11 (Pa. Ct. Com. P% Dec. 5, 2007) (“Where

the prescribing physician bases her decision to prescribe a dru; based on clinical experience

and medical literature rather than any information supplied by a drug manufacturer, a

| reasonable jury could not find that the alleged failure to warn was the proximate cause of the

plaintiff’s injuries.”); see also Motus v. Pfizer, Inc., 196 F. Supp. 2d 984, 996 (C.D. Cal.
2001) (“Dr. Trostler's recollection of how he learned about Zoloft is vague. But he did state

" ! : i y either on any statements Pfizer
representatives made to him nor any written materials they may have provided to him.”),

| ! Exhibit F, Deposition of William C. Wirshing, M.D., at 162.

Motion for Summary Judgment

Page 13 of 15
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data, for example, show sustained use of Zyprexa after changing from other drugs, an

indication that their physicians did not use Zyprexa as a first-line treatment, but may have
turned to Zyprexa after the patient failed on a different agent:

PatientID | Risperdal
el ~_ Start/End__
0600440951 4/00 6/12/00

20/05 |

|~ 12727706

0600088939 | 3/15/00 | 7/04/00

0600093672 | 11/02/98 | 372799 | [ 11/T3703 |

The two meager pieces of evidence supporting the State’s collective reliance model cannot
address this phenomenon, and provide no explanation for the numerous prescriptions that fit
this pattern.

The theory of collective reliance the State plans to use to prove proximate
causation, whether labeled as fraud-on-the-market or not, should be rejected. Moreover, even
if this theory is theoretically sound, the State has presented no competent evidence to support
it. Thus, summary judgment for Lilly is appropriate.

II. CONCLUSION

For the foregoing reasons, and the reasons set forth in Lilly’s original motion, Lilly

301 West N

requests that this Court grant summary judgment in favor of Lilly on all of the State’s

remaining claims.

s
|l Lil
|

These examples were extracted from the Medicaid clai
86 € ) 2 i d
Ihn tiis ahtic caid claims data that the State produced to

Eli Lilly and Company’s Reply to Plaintiff’s Oppositio
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Motion for Summary Judgment
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DATED this 17th day of January, 2008.
Attorneys for Defendant
PEPPER HAMILTON LLP y
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000
LANE POWELL LLC
By_ [/ Alusu 4 /‘/ij
miegén, ASBA No. SatH22-

" Brefvster | 2
Andrea E. Girolanfo-Welp, ASBA No. 0211044
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Dan A. Hensley

Attorney
Practice Limited to Mediation and Arbitration
1036 W. 22d Ave
Anchorage, AK 99503
360-3177
dhensley@gci.net

DISCOVERY MASTER ORDER

'S MOTION TO COMPEL 12/13/07 (Fourth Set of Int’s and REP’s)
The State alleges that “each prescription [of Zyprexa] without an adequate
" and each “sales call in which the sales representative minimized the hazards [of
Zyprexa]” was a separate violation of the Alaska Unfair I'rade Practices and Consumer
Protection Act. Plaintiff's Response to Defendant’s Motion to Compel Discovery at 10.
Lilly asked the State to “enumerate each instance in which it alleges that Lilly violated
[the Act] and to state the factual bases for each instance, and the resulting ascertainable
loss.” Lilly Motion to Compel, p. 2. The State argues that it has answered adequately,

t may answer more fully upon completion of discovery, that Lilly will be able to
discern the factual bases when the State files its deposition designations and exhibit lists,
and that Lilly is not entitled to this detailed information.

McKibben v. Mohawk, 667 P.2d 1223 (Alaska 1983) controls. A party is entitled
to discover the factual bases of each of his opponent’s claims. Thus, to be responsive to
Lilly’s request the State must identify each Unfair Trade Practices Act violation it
alleges, and describe the nature of the violation, including any communication from Lilly

that forms the basis of the alleged violation.

EXHIBIT A
OQ-LQ«S_L PAGE_ | op 3 _
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jing all incorporated materials, adequately identify

nscs, includ

al bases for inadequate wamings and Lilly's knowledge of the alleged hazards of

sales calls or other

the State has n

rrogatories on the basis of information the state

The State must supplement the answers when

very is complete

ate tions to Lilly's Requests for Production are sustained. The

The State’s obje

ywide Lilly the same information it seeks

s answe lly’s interrogatorics will pre

RFP’s. The State is not obligated 1o tell Lilly which documents it believes are

1 to the case, McKibben v. Mohawk, 667 P.2d 1223 (Alaska 1983).

MOTION FOR SANCTIONS, ALLOCA T'ION OF FEES

ate’s request for sanctions is DE NIED. The parties shall share the

tate

Maste Total fees are $1100.00.

r Fees for the two recent motions equally.

llow with hard copy

Jamieson, Sanders by E-mail 1/14/08, hard copy to follow
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Page 1

FOR THE STATE OF ALASKA
TRICT AT ANCHORAGE

STATUS CONFERENCE
BEFORE THE HONORABLE M. RINDNER

Pages 1 - 56
Wednesday, October 24, 2007
2:00 P.M;
Anchorage, Alaska

Reporter and Transcriptionist:
M. Bondeson

PACIFIC RIM REPORTING

711 M Street, Suite 4

Anchorage, Alaska 99501

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

EXHIBIT
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ELI LILLY STATUS CONFERENCE

/24/2007

Page
data that we're
produced yet and will

later expert reports is not, in the
/ to damages. We Know

own explanation in a briefing

causation and reliance which
be proved, you know, patient by
scriber by prescriber, which we still
ate proposes to displace that
with the statistical aggregate data. And

ruling was, "Well, they can try that, but that

limited to damages."
The question of whether Zyprexa caused an
incidence of certain diseases in the Alaska
population, that's not an issue simply of
That is -- that's the heart of the case.
THE COURT: Right. But as I understand it,
Sanders is proposing is the bifurcation
-- again, these are my words, and correct me
I'm putting words in your mouth. But that phase 1
which he proposes to try when we've got our current

trial date, would be: Was the product defective?

That's what I think your shorthand is for liability.

MR. SANDERS: Can I just tell you what I

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

EXHIBIT
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ELI LILLY STATUS CONFERENCE

10/24/2007
Page 1;}

what I really hear you slicing

rs proposing you slicing it is
perhaps

causatic

ssume -- maybe I'm wrong to assume this,

a
couldn't, in a liability
is defective, what
it determine and why
state that already

in the MDL to be able to -- why you

D: The MDL cases, as
are one trial of, you know, the
literature and what's been --
iE COURT: Right, but I assume that the
in that case is the same discovery that
what we're -- is being discussed as a first
this case.
MR. ROTHSCHILD: I think you're right, Your
Honor, that the evidence sort of -- at this general
level is similar case to case, and -- I mean, you can
slice a case -- I'm not sure what -- how we're

advantaging both the parties and the court system to

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com

EXHIBIT
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ELI LILLY STATUS CONFERENCE
10/24/2007

n of the case in March and then, you know,
know, June, July, that same jury, a

I recognize the procedural

iscuss if we go this way.

I don't want to get into those

T know that I'm going to go this way.
Right.

Mr. Sanders gives me an answer
to my question. He says if you try this first case,
you can do the liability, and if you're right, it's
not a defective product and you didn't do anything
under the Consumer Protection Act, all of this other
need to produce this other information, all this need
to get into how damages are going to be proved and

goes away because there is no

isn't he right about that?

MR. ROTHSCHILD: Well, it would make me
happy if that's the way the case was resolved in the
end and we can avoid some of this, but that doesn't,
as I see it, sort of warrant sort of rushing ahead to

trial with half a case only to have to do --

potentially to do more work later. And just to AJ

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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0(b) (6) STATE OF ALASKA
o 9/19/07

-U{LH(G‘ DEPOSITION OF
) ALASKA
DAVID CAMPANA

September 19, 2007
9:30 aims
Volume II

by Counsel for Defendant
at
Lane Powell, LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Golkow Technologies, Inc. - 1.877.370.DEPS
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tiveness, at

and have

it 1s

rebate then Alaska

FDA determines

it can accept a

And you have told me

that the package insert did

the safety of Zyprexa, correct?

sy for some period of

, correct?

the reimbursement policies of
is exactly the same as it was
conclusion that the
represen safety weren't true, correct?

Correct.

Q.

The next allegation in the complaint says, "That

as a result of ingesting Zyprexa, Alaska Medicaid

Golkow Technologies, Inc. - 1.877.370.DEPS
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Page 1

OR THE STATE OF ALASKA
T AT ANCHORAGE

TAPED DEPOSITION OF DUANE HOPSON, M.D.

December 11, 2007
10:18 a.m.

Taken at:
The Offices of Lane Powell, LLC
West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Reported by: Leslie J. Knisley
Shorthand Reporter

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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we don't do

commitments at

5.

how many

pretty consistent year over

ve actually been
ber of involuntary
part, an f for us to better

about medications and things

through the education they

of those medications?

patients at API involuntarily

with Zyprexa?

Right through today?

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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pPage 58

that higher risk of
and diabetes?
one -- one treatment
-y other medications perhaps
h those with a less risk
not effective,

to them, didn't

Zyprexa. Some docCs

rather than put it on as

were also some doctors in your
treated with Zyprexa first line; is
That's possible, yes.

That's because they were making

Northern Lights Realtime & Reporting,
(907) 337-2221

Inc

EXHIBIT D
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Page 65

would include Zyprexa?

any restrictions

doctors or are the
are there patients

Zyprexa?

;ophrenia, perhaps bipolar.
type of patient that
would prescribe for.
That you would prescribe for?
Yes, uh-huh. That I would prescribe
would prescribe for.
an you describe circumstances in which
e Zyprexa over another
medication?
Well, a typical scenario might be
has been treatment resistant perhaps
to one with less side effects. And so, you know,
you move up to a bigger gun, so to speak. and
doctors are pretty accomplished at doing that,

taking into account prior performance of a

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

EXHIBIT
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Page 66
you would consider
for them.

yersonal viewpoint

of Zyprexa?

is efficacious.

the others are

effects from that and getting your patients to
even though you try to explain
it's apples and oranges, it's
thing.

here's no formula that you can come up

Have you ever used Zyprexa off label?
say yes. Psychiatrists are keen

that on occasion.

Keen at off-label uses?

Yes,

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

EXHIBIT
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; THE STATE OF ALASKA
CT AT ANCHORAGE

e —————————

YEOTAPED DEPOSITION OF

; LJUBICICH CURTISS, M.D.

December 13, 2007
1:35 p.m.

Taken at:
Community Mental Health
street, Conference Room C
\nchorage, Alaska

Reported by: Sandra M. Mierop, CRR, CPP, CBC

Northern Lights Realtime & Reporting, Inc
(807) 337-2221
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sought a court order to

that in the outpatient
omeone is at imminent
talization; we would never

to medicate someone in the

he hospitalization would be

API?

what kinds of conditions do you use
practice today?

yractice today, I have patients

and for several of those illnesses, the
treatment with Zyprexa would be off label; is
that correct?
A. Yes.
Q. Wwhy do you use Zyprexa off label?

A, Well, in psychiatry there is very much

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

EXHIBIT __E
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MDL No. 1596 1
04 MD 1596

ASSOCIATION
WELFARE FUND, et al.

¢ AND COMPANY

WILLIAM C. WIRSHING, M.D.

Victory Boulevard

nd Hills, CA 91367
Counsel for Eli Lilly and Company

K.C. Belden, RPR, CRR
Certified Shorthand
Reporter No. 6728

Golkow Technologies, Inc. - 1.877.370.DEPS
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nish line, Yyou know,
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the off season kind of thing. I

ce me that a drug
jtself doesn't work. )

forgot to take it." "I |

three weeks," You know, \

n Go figure; it doesn't
But not the drug

first in schizophrenia,
but in schizophrenia, tends to |

try to work with.

15 percent or so, yeah,

atients do get made. It's

it's terrible. But usually there

e prosaic explanations.

Q And so there is a class of patients or at
least people who may present to you for whom you would

prescribe Zyprexa as sort of the first-line treatment.

A Sure
Q Same thing with all of the other drugs; you

may look at a particular patient and you may decide
that this particular drug for this particular patient, |

given the circumstances they present, "I would go with

Golkow Technologies, Inc. - 1.877.370.DEPS
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
[HIRD JUDICIAIL DISTRICT AT ANCHORAGH

TATE OF ALASKA,

Plaintiff,

Case No. 3 AN-06-05630 CI

LLY AND COMPANY,
STIPULATION FOR
Defendant EXTENSION OF TIME

COME NOW the parties, by and through counsel, and stipulate that the deadline for
i Lilly to file a reply to 1ts Motion for Summary Judgment shall be extended from
5. 2008, to January 17, 2008
FELDMAN ORLANSKY & SANDERS

Attorneys for Plaintiff

By
*Eric T. Sanders, ASBA No, 75100085

PEPPER HAMILTON LLP

Andrew R. Rogoff, pro hac vice

Eric J. Rothschild, pro hac vice
and

LANE POWELL LLC

Attorneys for Defendant

By AEA
Brewster H. Jamieson, ASBA No. 8¢11

ORDER
IT IS SO ORDERED.

Mot faubr

The Honorable Mark Rindner
s R Judge of the Superior Court
p-u eddresses of record: o
| Sanders lamieson

o 001974

Administrotive Assletant
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IN THE SUPI RIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAI DISTRICT AT ANCHORAGI

STATE OF ALASKA,

Plaintiff,

Case No. 3 AN-06-05630 Cl
ILLY AND C( )MPANY.

STIPULATION FOR I’,‘\R'vl‘l:\!,‘
Defendant DISMISSAL WITH PREJUDICE
COME NOW, the parties, by and through their respective counsel, pursuant 10

the Alaska Rules of C ivil Procedure, and stipulate that the Second Claim for

roducts Liability: Design Detect) asserted by plaintiff in its Complaint against

lv in paragraphs 35-40, may be dismissed with prejudice.

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff

yy

By __Z i oe i e
Eric T. Sanders, ASBA No. 75100085

LANE POWELL LL(
Attorneys£6p Defgndant
/.4

By AN e
Breawster H. Jamigfon. ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

ORDER

IT IS HEREBY ORDERED that plaintiff’s Second Claim for Relief (Strict

| Products Liability: Design Defect) is hereby dismissed with prejudice.

T =
ORDERED this || day vl',J%/%; 2008.
2 / /)/ all
ity et 5 -[]-0E _,JThe Honorable Mark Rindner

of the sbove wes mailed 1o sach of the following &t
x267hele eddresses of records

Aers

7

e

Administrative Assistent = 00 I 975
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

su*‘?:g Lo ““:'RL‘ DISTRICY
AN 08 2008
Cencite T O
B o
Case No YAN-06-05630 C1

NOTICE OF FILING PLEADINGS UNDER SEAL

Opposition to Lilly's Motion for Summary Judgment and

nuary 8, 2008, contain CONFIDENTIAL

pleading be filed under seal in the attached

D this  ® day of January, 2008

ELDMAN, ORLANSKY & SANDERS
unsel for Plaintiff

BY Ju/)cuuéﬁ (a J/D
Susan Orlansky
Alaska Bar No. 8106042
Eric T. Sanders
Alaska Bar No. 7510085

leadings Under Seal
v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV

001976




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAI DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

v Case No. 3AN-06-05630 ClI
ELI LILLY AND COMPANY. ELI LILLY & COMPANY’S
SUPPLEMENT TO ITS
Defendant. PRELIMINARY WITNESS LIST

PRELIMINARY W22 oo ——

COMES NOW, Defendant Eli Lilly and Company (“Lilly”™) and hereby

supplements its Preliminary Witness List as follows:

1. Lucy Curtiss, M.D.
3127 Wesleyan Drive
Anchorage, AK 99508
(907) 563-1000

Dr. Curtiss is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use of
antipsychotic medications.

Joey Eski Attorney-Client Privilege
c/o Pepper Hamilton LLP

3000 Two Logan Square

18" & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

Ms. Eski is a representative of Eli Lilly & Company and is expected to testify in
response to allegations in Plaintiff’s Complaint.




Attorney-Client Privilege
familton LLP
3000 Two Logan Square
& Arch Streets
jelphia, PA 19103

(215)981-4000

n is a representative of Eli Lilly & Company and is expected to

testif esponse to allegations in Plaintiff’s C omplaint

R. Duane Hopson, M.D
Alaska Psychiatric Institute

2800 Providence Drive
nchorage, AK 99508

(907) 269-7100

Dr. Hopson is the Medical Director of the Alaska Psychiatric Institute, and a
physician practicing in the State of Alaska, and is expected to testify regarding
the treatment of mentally ill patients, including use of antipsychotic

dications

Jeffrey S. Magee, M.D
Mere Circle

-
>
- 4
-

agee is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use of

antipsychotic medications

Ramzi Nassar, M.D
2221 Vanderbilt Circle
Anchorage, AK 99508
(907) 212-6900

Dr. Nassar is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use o
antipsychotic medications.

| Eli Lilly & Company’s Supplement to its Preliminary Witness List

\| State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page2of 4

001978




Carolyn Rader, M.D.
5314 Sillary Circle
Anchorage, AK 99508
(907) 212-6900

practicing in the State of Alaska, and is expected to

Dr. Rader is a physician : i . |
atients, including use of

testify regarding the treatment of mentally ill p

antipsychotic medications

Robert Schults, M.D.

613 Alta Court

Douglas, AK 99824

(907) 463-3303

Dr. Schults is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use of

antipsychotic medications.

Verner Stillner, M.D
12555 Auke Nu Drive
Juneau, AK 99801
(907) 796-8498

Dr. Stillner is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use of
antipsychotic medications.

Alexander von Hafften, M.D.
11540 Trails End Road
Anchorage, AK 99507

(907) 212-6900

Dr. von Hafften is a physician practicing in the State of Alaska, and is expected
to testify regarding the treatment of mentally ill patients, including use of|
antipsychotic medications.

Eli Lilly & Company’s Supplement to its Preliminary Witness List

| state of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 3 of 4
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DATED this 4 day of January, 2008.

Attorneys for Defendant

PEPPER HAMILTON LLP

Andrew R. RogofT, admitted pro hac vice
Eric Rothschild, admitted pro hac vice
S(M‘H) T'wo Logan Square

18" & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

LANE POWELL LLC

. Jathieson, ASBA No.
ifglamo-Welp, ASBA No. 0211044

&

|
| Eli Lilly & Company’s Supplement to its Prelimi i
. any inary Witness Li
State of Alaska v. Eli Lilly and Company (Case No. 31\:\'—0&5‘.263()‘%0

Paged of4
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IN THE SUPERIOR COURT FOR THE STATE OF Al ASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGI

LASKA,

Case No. 3AN-06-05630 CI
LY AND COMPANY, |
; S STIPULATION FOR
EXTENSION OF TIME

Defendant

COME NOW the parties, by and through counsel, and stipulate that the deadline to

issibility motions shall be extended from January 7, 2008, to January 15, 2008.

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff
" 4

By 4 ‘,,, = g
“Eric T. Sanders, ASBA No. 75100085

PEPPER HAMILTON LLP
Andrew R. Rogoff, pro hac vice
Eric J. Rothschild, pro hac vice

=
=
z
-

and
LANE POWELL LLC
Attorneys for Defendant

“\Jré VVi— a3 (2 ——
Brewster H. Jamieson, ASBA No. 8411122

ORDER

IT IS SO ORDERED.

Date - The H able Mark Ri
;:.m ':. :-_';‘/;;Lf_ & wpy JudL ge z??ﬁibizgg?:—(l)\r [élg&i;llcr
mailed o the foliowing
their addressss of records ¢
Sanders Jamieson

Py . 001981

Administrative Assistent




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,
VS.

ELI LILLY AND COMPANY

Defendant. Case No. 3AN-06-5630 CI

ORDER
Lilly’s Motion to Compel dated December 13, 2007 and plaintiff's
Renewed Motion to Compel dated December 11, 2007 are referred to the
Discovery Master.

DATED at Anchorage, Alaska, this 3 day of January 2008.

MARK RINDNER
Superior Court Judge

001982




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,

Vs

Defendant Case No. 3AN-06-5630 CI

ORDER
Oral argument on Eli Lilly’s pending Motion for Summary Judgment
is scheduled for January 29, 2008 at 9:00 a.m. One hour is allocated to
the argument divided equally between the parties.

DATED at Anchorage, Alaska, this 3™ day of January 2008.

/ 77

/,/z\,&b_\ ‘fculﬂv\
MARK RINDNER

Superior Court Judge

001983
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
v Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

ORDER REGARDING PLAINTIFE’S
RENEWED MOTION TO COMPEL AND MOTION FOR SANCTIONS

The State of Alaska (“the State”) has filed a renewed Motion to compel responses
to several of its Requests for Production of Documents and Interrogatories upon which
the Discovery Master previously held a hearing on September 11, 2007 and issued an
order dated September 24, 2007. The Court finds Eli Lilly and Company (“Lilly””) should
provide further responses to those requests as follows:

1. Interrogatory Nos. 1 and 3, and Request for Production Nos. 1 and 3 — Lilly
shall produce the custodial files of Trina Clark and Jeff Hill within 10 days of
this order, including all related documents and emails from those witnesses,
and shall produce the witnesses for deposition within 20 days of this order.

Z. Request for Production No. 7 - Lilly shall immediately supplement its call note

production to include a random sampling consistent with the Discovery

Order Regarding Plaintiff’s Renewed Motion to Compel Stat i Lil
And Motion for Sanctions j i OfAlaSkaC:seE I[‘ll: 'g};\;z\l'ig6cgglg :
00198l Page 1o
\




Master’s prior ruling of 10 percent of all call notes generated between August
2004 and the present. In addition, Lilly shall also produce all call notes
Drs. Carolyn Rader, Lucy Curtiss,
Hafften, Jeffrey Magee, Ramzi Nassar, Robert Schults,

relating to interactions with

Alexander Von
and Verner Stillner.
Interrogatory Nos. 12 and 13 — Lilly shall

produce within 10 days the financial
information consistent with the Discovery Mas

ter’s prior order for the years
2005 to the present.

The State has requested

sanctions in connection W
Compel, in particular, with the ex

ith its Renewed Motion to
pense and time associated with the depositions of
Nathaniel Miles and Kevin Walters, and the

expense and time associated with the filing

of this motion. The State shall submit a proposed or

der with the specific attorney fees
and expenses sought for the Court’s consideration.

Dated this ___ day of

,2007.

BY THE COURT

Mark Rindner
Superior Court Judge

FELDMAN ORLANSKY
& SANDERS

500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501

TEL: 907.272.3538
FAX: 907.274.0819

Order Regarding Plaintiff’s Renewed Moti
: tion to Co
And Motion for Sanctions i

State of Alaska v. Eli Lilly and Company
Case No. 3AN-96-5630 CI

00'985 Page 2 of 2




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

‘ THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, \

|
|
]‘ Plaintiff, |
‘ \
| Case No. 3AN-06-05630 CI
|

“l\A

l
| ELI LILLY AND COMPANY,

Defendant. \ ORDER
Upon consideration of Plaintiffs Renewed Motion to Compel and Motion for
Sanctions, defendant’s opposition thereto, and being fully advised in the premises,

IT IS HEREBY ORDERED that Plaintiff's Renewed Motion to Compel and

o
2
&
S

o
Z

g

Motion for Sanctions is DENIED.

ORDERED this day of ke , 2007.

The Honorable Mark Rindner
3 Superior Court Judge
t on December 21,2007, a copy of the

served by e-mail and hand-delivery on
T. Sanders, Esq.

man Orlansky & Sanders
L Street, Suite 400

AlaskyD95QT5ITH

00$8670038/162575.1
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, \

Plaintiff, |
i

| Case No. 3AN-06-05630 CI
| ELILILLY AND COMPANY,

Defendant. ‘ ORDER

Upon consideration of Defendant Eli Lilly and Company (“Lilly”)’s Motion to

Compel Discovery and Memorandum in Support, and any response thereto, it is hereby

ORDERED that:

|.  The plaintiff State of Alaska will immediately provide complete responses to

Lilly’s Interrogatory Nos. 66-72. and

2. The plaintiff State of Alaska will immediately produce documents in response

to Lilly’s Request for Production No. 60.

ORDERED this day of

|-3-08

The Honorable Mark Rindner
I certify that on December 13, 2007, a copy of the SuPcnor ot JUdge

forcgoing was served by e-mail and hand-delivery on

f)

Eric T. Sanders, Esq
F_cldman Orlansky & Sands

ers
SStreet, Suite 40
chorakg, £ a 1
N 2—7 Gl

W«‘x{sxxmzsm I L/

MgS

/

h%{f//r ¢d 10

Aot wsed
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907.276.2631

o

Telephone 907

I
{

| STATE OF ALASKA,

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

Plaintiff,

| V.

ELI LILLY AND COMPANY, ‘

| Case No. 3AN-06-05630 CI

| PROPOSED SCHEDULE FOR y
DISCOVERY UNRELATED TO LIABILITY

Defendant. |

pursuant to this Court’s Order of November 27, 2007, requiring the parties to

| s . - . - G 3 = e AT
provide the Court with a stipulation or their respective positions as to how discovery

unrelated to liability should proceed.” the parties submit the following proposed deadlines:
State’s Production of Medicaid Database ... January 31, 2008'
State’s Production of Expert REports .....coouoeeeiesees ... May 14, 2008
Depositions of State’s Experts
Fact Discovery Deadline
Lilly’s Production of EXpert REPOTtS ....cocoorvusmueumsenssenseeses July 21, 2008
Depositions of Lilly’s EXPErtS...c..iewuucsimmseneseeies September 10, 2008

! In its Status Report filed December 7, 2007, the State committed to producing its Medicaid
database by no later than January 31, 2008. The parties agree that the deadlines proposed below
are contingent on a satisfactory production of the Medicaid database by that date. Lilly will
promptly advise the Court of any delays or deficiencies in the database production that may
affect the agreed deadlines.

2 Lilly has advised the State that during this fact discovery period it may take the depositions of
Alaska prescribers that were allegedly misled by the Zyprexa warning or other communications
by Lilly. The State has indicated that it may object to some or all of these depositions. To the
extent the State’s objections relate to the time needed to take this discovery, Lilly has no
objection to extending the fact discovery deadline to complete this discovery. ;

001988




The parties also contemplate that the Court will set deadlines for expert

ion with setting a trial date. The parties

|
| . .yl . . . .
| admissibility and dispositive motions 1n conjunct

| request that the Court set the deadline for dispositive motions on or after the deadlines for
expert admissibility motions.

By agreeing to the deadlines proposed above. Lilly does not withdraw or waive its
| objections to the bifurcated proceeding ordered by the Court, which are set forth in other

‘ pleadings.

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff

,./_/i / 0§ By. i"va
' I

o el A AR
| Date Tric T. Sanders, ASBA No. 75100085
PEPPER HAMILTON LLP
Andrew R. Rogoff, pro hac vice
Eric J. Rothschild, pro hac vice
and
LANE POWELL LLC
Attorneys for Defendant

[ i/72 (of By /PN~ 22—
Date 0. Brewster H. Jamieson, ASBA No. 8411 122

ORDER
IT IS SO ORDER.

((%{Og /MM M

The Honorable Mark Rindner
Judge of the Superior Court

| certify that on
of the above was malled to each of the following at
thelr eddresses of record:

Sanders  Jamieson

0 O l 9 8 9 Ad:mem :"',m Page 2 of 2

Proposed Schedule for Discovery Unrelated to Liabili
for iability
State of Alaska v. Eli Lilly and Company (Case No. JANi—(y)6-05630 CI)
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
VS.
ELI LILLY AND COMPANY,

Case No. 3AN-06-5630 CIvV
Defendant.

i N A S N N S Sl St

CORRECTED
ORDER GRANTING MOTIONS FOR EXTENSION

[T IS HEREBY ORDERED that the parties’ Joint Motions for Extension of Time
are GRANTED. The State’s opposition to Eli Lilly’s Motion for Summary Judgment is
due January 8, 2008 Eli Lilly’s reply to the State’s Opposition to Lilly’s Motion to
Compel is due January 4, 2008.

DATED this ¢/ __day of ] “"““4 ,2008.

BY THE COURT

M £

Mark Rindner
Superior Court Judge

';-'z'mm_l_'.;.:_omé_,.m
sbove was malled to sach of the following
thale sddresses of records -

Sanders  Jamieson
D U | 9 9 O Administrative Assistant




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

&

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,

Plaintiff,

ELI LILLY AND COMPANY, L
Case No. 3AN-06-5630 CIV

Defendant.

)
)
)
)
VS )
)
)
)
)
)

NOTICE OF FILING
CORRECTED ORDER GRANTING MOTIONS FOR EXTENSION

PLEASE TAKE NOTICE that the State of Alaska is filing herewith a Corrected
Order Granting Motions for Extension. In its motion, the State stated that Lilly was
requesting an extension to reply to the State’s Renewed Motion to Compel. That
statement is incorrect. Lilly is requesting an extension to reply to the State’s Opposition
to Lilly’s Motion to Compel. The attached order correctly allows Lilly to January 4,
2007, to reply to the State’s Opposition to Lilly’s Motion to Compel.

DATED this ﬂ day of g%/(/ 2007.

FELDMAN ORLANSKY & SANDERS

Counsel for Plaintiff

BY

Eric T. Sanders
AK Bar No. 7510085

Notice of Filing Corrected Order Granting Motions for Extension

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 1 of 2
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FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR

ANCHORAGE, AK

99501
TEL: 907.272.3538
FaX: 907.274.0819

GARRETSON & STEELE
Matthew L. Garretson
|0\Lph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266- 0999

Counsel for Plaintiff

RICHARDSON, P: ATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

M. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

ificate of Service
hereby certify that true and correct copies of
Notice of Filing Corrected Order Granting
Motions for Extension and Corrected Order
Granting Motions for Extension were served
by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

By \\Semmaons

Date |2/ 28/67

.\:olicc of Filing Corrected Order Granting Motions for Extension
State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 2 of 2
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UPERIOR COURT FOR THE STATE OF ALASKA

IN THE §
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

VS.

ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

Defendant.
ORDER GRANTING MOTIONS FOR EXTENSION

IT IS HEREBY ORDERED that the parties’ Joint Motions for Extension of Time

are GRANTED. The State’s opposition to Eli Lilly’s Motion for Summary Judgment is

due January 8, 2008; Eli Lilly’s reply to the State’s Renewed Motion to Compel is due

January 4, 2008.
DATED this 28 _day 01"_ch. , 2008.
BY THE COURT

Ml e S

Mark Rindner
Superior Court Judge

FELDMAN ORLANSKY
& SANDERS
500 L STREET o
FOURTH FLOOR cortify thet on I/~ =3 0_7.___ & copy
Ancu;»gn:orik. AK ;{ the skove wes melied to sach of the following af
TeL: 907.272.3538 thele addressos of rocord __ -
FAX: 907.274.0819 Sanders TJanmesor)
0/1/7 4,0/ B——
Es——
Administrative A-s!anm




FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
VS.
ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

Defendant.

JOINT MOTIONS FOR EXTENSION OF TIME
Plaintiff, State of Alaska, requests an extension of time until January 8, 2007, to
file its opposition to Eli Lilly’s Motion for Summary Judgment. The parties have
conferred and defendant’s counsel does not object to this extension.
Defendant, Eli Lilly and Company, requests an extension of time until January 4,
2007, to file its reply to the State’s Renewed Motion to Compel. The parties have

conferred and plaintiff’s counsel does not object to this extension.

DATED this flﬁﬁy of December, 2007.

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff

BY

Eric T. Sanders
AK Bar No. 7510085

;(:g 31\1;)11_i;m5 for Extension State of Alaska v. Eli Lilly and Company
2 Case No. 3AN-06-5630 Civil

00199y




AR DONUET T 1re

FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Counsel for Plaintiff

Certificate of Service

I hereby certify that a true and correct copy of

the foregoing Joint Motions for Extension

and (proposed) Order were served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

)
) ;
By [Macss .S (
.‘,,%‘; ) (perl

Date /222 /07

Joint Motions for Extension Y
e State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 Civyil
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907.276.263 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff, ‘
| Case No. 3AN-06-05630 CI
|
DEFENDANT’S OPPOSITION TO
| e o PLAINTIFF’S RENEWED
| ELILILLY AND COMPANY. | | PLAINTIFES SPEL AND
| MOTION FOR SANCTIONS

MOTION FOR SARL 2222
Defendant.
COMES NOW, Defendant Eli Lilly and Company (“Lilly™), through counsel of

‘~ record. and hereby submits its opposition to Plaintiff’s Renewed Motion to Compel and

\‘ Motion for Sanctions as follows:

) In its rush to trial, the State has abandoned appropriate discovery methods, and

instead has attempted to take new discovery under the guise of a Renewed Motion to
" Compel.
\\ None of the documents that are the subject of the State’s motion are the subject of
‘ outstanding requests, or any order by the discovery master Judge Hensley or this Court. By
H its motion the State seeks, for the first time, documents from certain Lilly employees that it
‘ has never previously requested — documents that should be the subject of a new discovery
request to the extent they are relevant at all. The State also seeks call notes for physicians
noticed for depositions, and call notes generated after September 2004, neither of which are
required by Judge Hensley’s Order, which resolved Lilly’s obligations regarding call note
production. Rather than attempt to resolve these issues collaboratively, or through proper
discovery requests, the State has resorted to recrimination and misrepresentation. This Court

should deny the State’s motion and any request for sanctions and costs.

001936
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| incorrect. The State’s Motion demands sanctions against Lilly re

[
| . . sue
though it has never initiated

ARGUMENT
A responding Requests for Producti

Nos. 1 and 3.
The State seeks to force Lilly to produce, in an expedited manner, documents of

Lilly employees not previously sought by any request for production. The State argues that

these documents are responsive (0 carlier requests, but, as set forth below, that assertion 1S
garding this issue, even

anv dialogue with Lilly about the desired documents, a violation

| of Rule 37 (a)(2)'s requirement that the movant confer with the opposing party in an effort to

secure the disclosure without court action.

In its first set of interrogatories and requests for production the State sought the

| identities of Lilly employees “responsible for communicating with any employee or

| representative of Alaska’s Medicaid program regarding efficacy, benefits, risks or costs

associated with Zyprexa™ and also “any organization, committee or authority responsible for
determining what prescription drugs will be on any Alaska formulary, pharmaceutical and
therapeutics list or preferred drug list” as related to Zyprcxa.‘ The State also sought

documents relating to and embodying the communications between Lilly employees and the

| above mentioned individuals.” Lilly responded to these requests by identifying two of its

| employees, Nathaniel Miles and Kevin Walters, and producing their documents.” These

! Exhibit A, PItf's First Set of Interrogatories, Nos. 1 and 3.

2 Exhibit B, PItf’s First Set of Requests for Production, Nos. 1 and 3.

* These documents were produced to the State on September 11, 2007, well in ad

depositions at issue in this motion. If the State had a qucsti(;n about whe}thgr m;esﬁgm

depose these individuals, they had ample time t < iewi
Crdliodnaine Bl ple time to make that assessment by reviewing the

's Opposition to Plaintiff’s R d Motion to C 1 i i
State of Alaska v. Eli Lilly and Company (Case No. SAN-O&UOSIZZ% Call;d o Page 2 of 10
0
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1‘;
|
|

| individuals were identified because they
a fact borne out by the testimony of the State’

interacted with the Alaska Medicaid program as part

s own Cl]'lpl())'CCS.

h of their job responsibilities —
y{ The State now suggests tha
| discovery reques >4 arguing that Walters’ testim

Trina Clark and Jeff Hille.” S and produced their files. The

t “Lilly has failed to meaningfully respond to the State’s

ony pI‘O\LS that Lilly ought to have

| identified Lilly Outcomes Liaisons,
State bases this assertion largely on the misinterpretation of answers given by Kevin Walters

! in his deposition. The testimony relied upon by the State for its abrupt demand for
il

” production of the Outcomes Liaisons’ documents 1S the following:

Question: ~ You told me earlier that the customers you met with

typically were Medicaid Department officials.

Answer: Correct.

Question: Physicians?

Answer: Prescribers. And CMHCs [community mental

health centers].

Question:  And corrections facilities. Those were your
primary customers?

)
=
3
~
S
=
z
=

Answer: Correct.

Question:  Okay. Who discussed Zyprexa with your
customers?

Answer: That responsibility would fall to others within our
company.

4 Pltf’s Renewed Motion to Compel at 3.

s : - A3t
Jeff Hille was incorrectly identified as Jeff Hill in Kevin Walters' deposition.

Defend e
to Plaintiff’s R d Mot
State of . AIasAa v. Eli Lilly and Company (Case No. 03:‘\);}86‘—:005?%'&")“ MotionforSantbins P
age 3 of 10
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301 West

Telephone 907.277

Question: What others in your company would have

responsibility for discussing Zyprexa with customers in Alaska?

i3 6
Answer: Outcome liaisons.”

The State argues that this testimony proves that Lilly Outcomes Liaisons
icommunicaucd with the State Medicaid program. As is apparent from this sequence,
however, the questions that clicited the reference to Outcome Liaisons did not distinguish
among customers, and do not establish that Outcomes Liaisons discussed Zyprexa with
‘rcprcscnmli\'cs of the Alaska Medicaid agency. Similarly, while Kevin Walters and
Nathaniel Miles testified that Outcomes Liaisons might be responsible for communicating

with a Pharmaceutical and Therapeutics Committee or a Drug Utilization Review Board, they

did not testify that such communications actually occurred with such bodies in Alaska,” and

6 Exhibit C, Deposition of Kevin R. Walters at 84-86.

7 Nathaniel Miles testified that Lilly’s normal practice was to bring in Outcomes Liaisons to
present to a Drug Utilization Review Board, but he did not testify that any presentations
occurred in Alaska:

Question: Okay. Who among these groups would communicate
with — if, for example, in Alaska — well in Alaska I believe there
was a drug utilization review board?

Answer: Uh-huh. Usually in a case like that it — we — they’d
bring in the OL, the outcomes liaison to — 5

Question: Okay.

Answer: -- do the —to do the presentation.

(continued . . .)

Defendant’s Opposition to Plaintiff’s Renewed Motion to Compel and Motion for Sanctions
o
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 4 of 10
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| the record evidence strongly suggests that no such interactions took place. The Alaska
. . ‘,\‘ 4

| Pharmaceutical and Therapeutics Committee has never addressed antipsychotics and no

Lilly employee presented at cither meeting of the Alaska Drug Utilization Review Board on

e ol el g
the use of antipsychotics.
Moreover, the witnesses produced by Lilly are exactly the ones that State witnesses

Lilly has asked the State to identify all the particulars

identified as their Lilly contacts.
| 1 1 1 % 1 ~ Q ia1 aQ
| regarding Lilly’s communications with the State, and neither Outcomes Liaison was

identified as having interacted with the State. In addition, Lilly asked the State to identify the

Alaska employees or representatives who communicated with Lilly about Zyprexa since

1996. The State identified two individuals, Dav id Campana and Tom Porter, M.D.."” both of
| whom Lilly has deposed. Mr. Campana testified that the only Lilly employee who had had

| . i gt 5 7
any contact with regarding Zyprexa was Kevin Walters:

[ (... continued)
Exhibit D, Deposition of Nathaniel R. Miles at 217-18 (emphasis added). Similarly, Kevin
Walters testified that the Outcomes Liaisons might have responsibility for making formulary
presentations, but he did not testify that any presentations occurred in Alaska:

Question: ~ You did not, okay. Never did any formulary
presentations on a Lilly product?

Answer: No.

Question: And would that have been the responsibility of the an
outcomes liaison?

Answer: It could have been.
Exhibit C, Deposition of Kevin R. Walters at 90-91 (emphasis added).
§ Exhibit E, Deposition of David Campana at 265-66.
¢ The State produced to Lilly all Drug Utilization Review Board meeti i
e duced 1c ) g | eeting minutes fi
meetings on antipsychotics. /d. at 333. Those meeting minutes show no {;r%sentl:l;lio:s l?;

Lilly employees. Id. at Exhibits 16 & 17 (meeting minutes for 10/22/04 and
o) Y - g /1 ;
' Exhibit F. Pltf’s First Amended Responses to Def’s First Set of Imerrozlzllloriles,gril%é)l.

D 's Opposition to Plaintiff’s R d Motion to C i i
State of Alaska v. Eli Lilly and Company (Case No. SAN-O&(?SIzgglélll;d S Page 5 of 10
0
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301 West

| that he interacted with Mr. Miles."

| the case that Lilly’s Outcomes Liaisons had c
| its discovery responses, or at the depositions of State employees.

relevant documents is fully contradicted by the testimony of the State’s own witnesses, and

the sugg

| ' Exhibit E, Deposition of David Campana at 290-91.

: 2 Exhibit G, Deposition of Thomas Porter, M.D. at 53-54.

Question:  Is Kevin Walters the only Lilly employee who you
have met with, who you discussed Zyprexa with?
Answer: To my knowledge, he is the only one I have
: oy 11
discussed that with.

i - : 12
Dr. Porter testified that he could not recall ever communicating with any Lilly employee.
In addition, Joel Gilbertson, the former Commissioner of Health and Social Services, testified
In this case about alleged misrepresentations, if it were
ommunicated with the State, one would expect
that the State would know it, and that information would have been disclosed by the State in

The suggestion that Lilly failed to disclose potential witnesses or failed to produce

estion that Lilly should be sanctioned in this instance, is in itself sanctionable.' If

the State came to the conclusion, in the midst of discovery, that additional individuals might

have relevant documents, its attorneys should have picked up the phone and initiated a

'3 Exhibit H, Deposition of Joel Gilbertson at 26.

" The State’s Motion is particularly egregious when viewed i i

" The Stz Mo y eg in t >

identification of witnesses. The State idcnli%'lcd Thomas Porter, the flgs—mc:rn:;(liigaf] gisrc(::‘l»:)r;
Iqr Alaska’s Department of Health and Social Services, as a trial witness, and as one of two
witnesses with knowledge about the events alleged in the Complaint and interactions with
Lilly. At his deposition, however, Dr. Porter revealed that he knew about none of the events
in Fh? 5 o_mplaml. nor did he have any recollection about interactions with Lilly, or, in fact
any knowledge about Zyprexa. Exhibit G, Deposition of Thomas Porter at 19, 46-47, 53-54.

Defendant’s Opy to Plaintiff’s R d Motion to Compel and Motion for Sanctions
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn Page 6 of 10
ag
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discussion with l,illy.” The State should not have rushed to file an unsupported motion
| seeking sanctions and costs.

B. Request For Production 7.

In his Order of September 24, 2007, the Discovery Master, Judge Hensley, held

that “Lilly shall produce a random sample of 4,000 Alaska call notes referencing Zy prexa.”
| Lilly has complied with that order. The State now argues that Lilly should be sanctioned
because it failed to include two additional categories of call notes: (1) those relating to
Il specific physicians noticed for deposition; and (2) those to which Lilly objected based on
date scope. The State’s argument is meritless, as Lilly was not required by Judge Hensley’s
| Order to produce either set of call notes.

1.  Call Notes for Specific Physicians.

The State originally made a discovery request for all Alaska call notes dealing with
l}‘pr\.‘xa.l_ Lilly objected to this burdensome |'cqucsl.lx At the September 11 hearing before
Discovery Master Hensley, Lilly explained the history of call note production in the Zyprexa
litigation and raised the possibility of producing call notes for specific physicians noticed for
depositions as one reasonable solution of the parties’ dispute.w The State argued against
such a proposal, stating that its request “cannot be conditioned upon or limited by its

. ape . ~ . e . . 992! . .
| identification of specific prescribing physicians in Alaska, 20 and it continued to argue for

15T it = = - : 5 : . 4
Consistent with its ongoing obligations, Lilly will review documents and produce
documents, if any exist, which are responsive.

'6 Exhibit I, Discovery Master Order on State’s First Motion to Compel at 11.
"7 Exhibit B, Pltf’s First Requests for Production to Def, No. 7.

Bty gt - PP -
Pré,(,j\'hllggJiEh Lilly and Company’s Objections and Responses to Pltf’s First Requests for

' Exhibit K, Transcript of Motion Argument Before Discovery Master at 86-91.

20 Bk . e
Exhibit L, Memorandum in Support of Plaintiff’s Motion to Compel Discovery at 8.
(continued . . .

Defendant’s i
to Plaintiff’s R Motion to Compel and Motion for Sanctions

State ofAlaslm v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 7 of 10
of




full production of all call notes. Judge Hensley resolved the dispute by ordering that “Lilly

{ shall produce a random sample of 4,000 Alaska call notes referencing Zyprexa.” Lilly has

| complied with this Order.

! .
Now. the State attempts to convert a Lilly proposal about call note discovery that it

rejected into an obligation that is stated nowhere in Judge Hensley’s Order. Judge Hensley's

Order did not obligate Lilly to produce any additional call notes beyond the 4,000 random
call notes, and the State elected not to appeal the Order to this Court.

If the State believes it must receive these call notes, it should serve the appropriate
discovery requests. An informal request seeking these call notes, made by Alaska to Lilly

during the first week of December, is under consideration by Lilly, but Lilly is not obligated

to produce these call notes pursuant to any outstanding discovery request, any agreement
\

between the parties, or by Judge’s Hensley’s Order.

2. Date Scope.

The State initially requested all Zyprexa related call notes from Alaska created
from 1996 until the prcscnl.: In its response, Lilly objected to the State’s request for call
notes from the period covering September 2004 to the prcscnl,23 The State never moved to

| compel production of the call notes withheld by Lilly pursuant to this objcclion.24
‘ Accordingly, Lilly’s date scope objection was not an issue at the September 11 hearing

| before Judge Hensley. In fact, the only time the Discovery Master has considered date scope

(. . . continued)
21 Exhibit I, Discovery Master Order on State’s First Motion to Compel at 11.
22 Exhibit B, Pltf’s First Requests for Prod., No. 7.

3 Exhibi i Lilly » S stiong :
Pro;]}{gg.l_].-[h Lilly and Company’s Objections and Responses to Pltf’s First Requests for

24 Btk 5
Exhibit L, Memorandum in Support of Plaintiff’s Motion to Compel Discovery at 7-8.

Defendant’s Opposition to Plaintiff’s Renewed Motion to Compel and Motion for Sanctions

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 8 of
age 8 of 10
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| objection because he found “the request focuses on a discrete issue,
1A . . 025
information generated at later times.

e :
‘ Lilly would have opposed such discovery on relev

is when the State moved to compel production of documents related to Symbyax, another

medication sold by Lilly. In that context, Judge Hensley overruled Lilly’s date scope
e but explicitly held that
“allowing this discovery will not automatically open Lilly up to ongoing discovery of
If the State had timely moved to compel production of these additional call notes,
-ancy grounds. The State seeks call notes to
prove specific conduct relevant to its common law counts and specific violations of the
Unfair Trade Practices Act. % The alleged fraud complained of by the State, that Lilly
withheld information on Zyprexa’s possible association with diabetes,”” was known by David
Campana, the responsible official for Alaska’s Medicaid Program, in the fall of 2004. 2
Accordingly, call notes generated after that time are not relevant to establishing that Lilly
deceived anyone.

If the State believed Lilly’s objection to date scope was improper, it should have
moved to compel production in a timely manner. It did not, and this Court should not
entertain such arguments now — especially given such discovery is not relevant.

C. Interrogatories Nos. 12 And 13.

The State also secks publicly available financial data relating to sales of Zyprexa in
Alaska and globally from 2005 to the present. Lilly objected to producing this data after

2004 because it is not relevant to this litigation, *’ as explained above.*® The State did not

% Exhibit M, Discovery Master Order on State’s Second Motion to Compel at 2.

% Exhibit L, Memorandum in Support of Plaintiff’s Motion to Compel Discovery at 8.
7 Compl. 9 24-26.

* Exhibit E, Deposition of David Campana at 335.

* Exhibit N, Eli Lill /
Tnfterrogatories, Nc‘>s llz\an?inld3 Company’s Objections and Responses to Plaintiff’s First

(continued . . .)

Defendant’s Op ion to Plaintiff’s R d M
otion to C
State of Alaska v. . Eli Ll”)' and Company (Case No. 3:;-36—005?53 I(?l';d Matho e St Page 9 of 1
age 9 of 10
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| obligation to produce this information. Moreover, Judge Hensley onl

| produce public

T3l e T <
| move to compel against Lilly’s date scope objection, and, as a result, Lilly is under no
y ordered that Lilly
ly available data regarding Zyprexa sales.3? which are, by definition, equally

accessible to the State.

| . CONCLUSION

For the foregoing reasons, Lilly requests that this Court deny the State’s Renewed

| Motion to Compel and Motion for Sanctions.

DATED this 21st day of December, 2007.

Attorneys for Defendant

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000

| certify that on December 21, 2007, a copy of
e foregoing was scrved by hand-delivery and e-mail on

WELL LLC

Eric T. Sanders, Esq
& Sanders
400

" Brewster H. Jamieson, ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

N

(. . . continued)

30 .

30 As noted in section B.2., the State was aware of a possible associati 7 i

g ot 2 ate was iation of Zyprex
diabetes in Fall 2004. Exhibit E, Deposition of David Cgmpana at 335. i

31 Exhibit L, Memorandum in Support of Plaintiff’s Motion to Compel Discovery at 9-11.

32 Exhibit I, Discovery Master Order on State’s First Motion to Compel at 11-12.

Defendant’s Opposition to Plaintiff’s Renewed Motion to Compel and Motion for Sanctions
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

Recemep
8 ¢ 2007
Powey, L

STATE OF ALASKA,

Plaintiff,
VS.

ELILILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

Defendant.

PLAINTIFE’S FIRST INTERROGATORIES

PLAINTIFE’S FIRST INAERSVLA S

TO DEFENDANT
Pursuant to Rule 33 of the Alaska Rules of Civil Procedure, plaintiff State of
Alaska submits the following interrogatories to defendant Eli Lilly and Company

(“Lilly™), each of which is to be answered separately and fully in writing, under oath,

within thirty (30) days of the date of service hereof,
INSTRUCTIONS FOR INTERROGATORIES
The Interrogatories set forth below are served upon you in accordance with
Rule 33 of the Alaska Rules of Civil Procedure. Each Interrogatory must be answered

fully and separately, under oath, in the spaces provided, using additional sheets as

e CEacrs needed.

FELDMAN ORLANSKY & |
SANDERS
500 L STree
FOURTH FLOOR ol
ANCHORAGE, AK 99501 Plaintiff’s First Interrogatories to Defendant

;’EA; gl;g-gﬂg State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV

Page1of 18
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LAW OFFICES
FELDMAN ORLANSKY &
SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK 99501
Tew: 907.272.3538
FAX:907.274.0819

INTERROGATORIES

NTERROGATORY NO. 1. Identify any and all Lilly employees responsible for

I
INTERROGATORY IXU.
communicating with any employee or representative of Alaska’s Medicaid program

regarding the efficacy, benefits, risks or costs associated with the use of Zyprexa from

October 1996 to the present and describe the “chain of command” or order of authority of

e level of such employees to the Chief Executive Officer

reporting relationships from th
of Lilly.

RESPONSE:

INTERROGATORY NO. 2. Identify any and all Lilly employees responsible for

ANTERROGAIURY . =

communicating with any employee or representative of any public payer in Alaska other

than Alaska’s Medicaid program regarding the efficacy, benefits, risks or costs associated
with the use of Zyprexa from October 1996 to the present and describe the “chain of
command” or order of authority of reporting relationships from the level of such
employees to the Chief Executive Officer of Lilly.

RESPONSE:

Plaintiff’s First Interrogatories to Defendant
State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
PageSof 18
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INTERROGATORY NO. 3. Identify the Lilly employees responsible for
communicating with any member of any organization, committee or authority responsible
for determining what prescription drugs will be on any formulary, pharmaceutical and
therapeutics list, or any preferred drug list in Alaska from October 1996 to the present
regarding the use of Zyprexa and describe the “chain of command” or order of authority
of reporting relationships from the level of such employees to the Chicf Executive

Officer of Lilly.

RESPONSE:

INTERROGATORY NO. 4. Identify any and all employees of Lilly who acted as

sales representatives in promoting the sale and use of Zyprexa in Alaska from October
1996 to the present and describe the “chain of command” or order of authority of
reporting relationships from the level of such employees to the Chief Executive Officer

of Lilly.

INTERROGATORY NO. 5. Identify any and all employees of Lilly or any other

organization, including but not limited to any third party marketing entities, responsible

LAW OFFICES
smomanOruanscva|  for the development and implementation of Zyprexa marketing programs for use by sales

Plaintiff’s First Interrogatories to Defendant

= s S
F:: :;;'% 33!9 gz:g!: gj;;;l;zgka v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
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FAX: 907274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT R,
= 20,
Layg 7

Ue

STATE OF ALASKA,

Plaintiff,

ILLY AND COMPANY,
s Case No. 3AN-06-5630 CIV

)

)

)

)

VS. )
)

)

)

)

Defendant.

PLAINTIFF’S FIRST REQUESTS
FOR PRODUCTION TO DEFENDANT

Pursuant to Rule 34 of the Alaska Rules of Civil Procedure, plaintiff State of
Alaska requests that defendant Eli Lilly and Company (“Lilly”) produce the following
documents within thirty (30) days of the date of service hereof.

INSTRUCTIONS FOR REQUESTS FOR PRODUCTION

The Requests for Production set forth below are served upon you pursuant 0
Rule 34 of the Alaska Rules of Civil Procedure. Each document requested should be
produced for inspection and copying at the offices of Feldman Orlansky & Sanders, 500

L Street, Fourth Floor, Anchorage, Alaska 99501 within thirty (30) days after the date of

PlaintifP’s First Requests for Production to Defend
State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page 1 of 13
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E. "Identify" with regard t0 documents means t0 state the title or name of the
document, the date prepared, identify the author and all who assisted in its preparation,
{dentify those who have possession, custody or control of the document, and identify
those to whom the document was addressed or distributed.

REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1. Produce any and all documents relating to,
referring to oOr embodying any communications between Lilly or any employee Of
representative of Lilly and any employee or representative of Alaska’s Medicaid program
regarding the efficacy, benefits, risks or costs associated with the use of Zyprexa from
October 1996 to the present.

RESPONSE:

WODUCHONNM Produce any and all documents relating to,
referring to or embodying any communications between Lilly or any employee Or
representative of Lilly and any employee or representative of any public payer in Alaska
other than Alaska’s Medicaid program regarding the efficacy, benefits, risks or costs
associated with the use of Zyprexa from October 1996 to the present.

RESPONSE:

LAW OFFICES
PELDMAN ORLANSKY &

FAX: 907274 0819 Fagescilo

gla.mnff's First Requests for Production to Defendant
e !
%‘m;ﬁg:m tate afA_la:ka v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV \
EXHIBIT 5
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REQUEST FOR PRODUCTION NO. 3. Produce any and all documents relating to,

referring to or embodying any communications between Lilly or any employee or
representative of Lilly and any member of any committee, group or other authority which
determines what prescription drugs may be on any formulary or pharmaceutical and
therapeutics list, or preferred drug list in Alaska from October 1996 to the present
regarding the use of Zyprexa.

RESPONSE:

REQUEST FOR PRODUCTION No. 4. Produce any and all documents relating to,
referring to or embodying any communications between Lilly’s sales representatives and
healthcare providers in Alaska from October 1996 to the present relating or referring to
the efficacy, benefits, risks or costs associated with the use of Zyprexa, including but not
limited to any and all e-mails, letters, reprints, brochures, powerpoint or computer
presentations, andiotapes, videotapes, CDs and DVDs.

RESPONSE:

LAW OFFICES
FELDMAN ORLANSKY &'
SANDERS

500LSTRE:
F iy ?lamLf{l";[Fxm Reguests for Production to Defendant
ANCHORAGE, AK 99501 ate of Alaska v. Eli Lil d C
mm;n K993 Page Gof 13 ly and Company, Case No. 3AN-06-5630 CIV
FAX-907.274.0819

EXHIBIT _L
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LAW OFFICES
FELDMAN ORLANSKY &

ANCHORAGE, AK 95501
TL:907.272.3538
FAX:907.274.0819

REQUEST FOR PRODUCTION NO, 7. Produce an electronic, searchable database

copy of all call notes generated by any sales representative in Alaska between October

1996 to therprcsem which relate or refer to Zyprexa.

RESPONSE:

REQUEST FOR PRODUCTION No. 8. Produce color copy samples of any and all
advertisements for Zyprexa which appeared in medical journals published in the United
States between October 1996 to the present.

RESPONSE:

REQUEST FOR PRODUCTION NO. 9. Produce any and all documents relating to,
referring to or embodying any communications between Lilly or any employee or
representative of Lilly and any employee or representative of Alaska’s executive or
legislative branch of government regarding the efficacy, benefits, risks or costs associated
with the use of Zyprexa from October 1996 to the present.

RESPONSE:

Plaintiff’s First Requests for Production to Defendant

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
Page8of 13
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Kevin R. Walters

IN THE SUPERIOR COURT
OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
R
STATE OF ALASKA, :
Plaintiff,

:No. 3AN-06-05630

ELI LILLY AND COMPANY,
Defendant.

December 5, 2007

Videotaped Deposition of
KEVIN R. WALTERS held in the law offices
of Pepper Hamilton, LLP, One Logan Square,
Philadelphia, Pennsylvania 19103,
beginning at approximately 9:11 a.m.,
before Ann V. Kaufmann, a Registered
Professional Reporter, Certified
Realtime Reporter, Approved Reporter of
the U.S. District Court, and a Notary
Public.

GOLKOW TECHNOLOGIES, INC.
One Liberty Place, 51st Floor
Philadelphia, Pennsylvania 19103
877 <370 =337

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT
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Kevin R. Walters
page 84
A. Correct.
Q. It is. Okay. And at those
Alaska State Action Team meetings is
there always someone present from State
Government Affairs?

A. No.

Q. Okay. Frequently is there
someone present from State Government
Affairs?

A. Yes

Q. Okay. So over the course
of five years at no Alaska State Action
Team meeting did a member of State
Government Affairs ever explain to you
that you were the primary contact for
any of these categories or what any of
these categories were?

A. Again, I'm not sure what
the author was referring to in these
categories. And to answer your
question, no.

Q. You told me earlier that
the customers you met with typically

were Medicaid Department officials.

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT C/
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correct.

okay - Physicians?
prescribers.
prescribers. And CMHCs.
And Corrections.

Q. And Corrections
facilities. Those four were your
primary customers?

A, Correct.

(035 okay. And your primary
role was ensuring open access Lo
Zyprexa in Medicaid?

A. No.

MR. BRENNER: Objection,
misstates testimony.
BY MR. MARCUM:

Q. In your customers what
concerns were present?

A. I don't understand the
question.

Q. Okay. Well, customers
typically have questions about a product
you may be dealing with them on;

correct?

Golkow Technologies, Inc. - 1.877.370.DEPS

; ExuBIr O
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Kevin R. Walters

MR. BRENNER: Objeccion,
lacks foundation.

Q. Your customers were
concerned about cost, weren't they?

A. costs?

Q. of zyprexa. we'll get
specific.

A. T never talked product with
my customers.

Q. Never discussed zZyprexa
with any of your customers?

A. No.

(035 Okay. Who discussed
zZyprexa with your customers?

A. That responsibility would
fall to others within our company -

Q. what others in your company
would have responsibility for discussing
Zyprexa with customers in Alaska?

A. Sales.

Okay. Anyone else?
Not to my knowledge.
Okay .

outcome liaisons.

Golkow Technologies, Inc. - 1.877.370.DEPS
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Kevin R. walters

A. Yes.

Q. okay. And when did -- is
Jeff Hill still with the company?

A He is not.

Q. Okay. When did he leave

presentations to Alaska's P&T Committee?

A. No.

Q. You did not, okay. Never

did any formulary presentations on a

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT

Eli Lilly?
A. 2007.
Qs okay. was he outcomes
liaison for alaska until 2007 when he
left?
A. Yes =
Q. okay.
A. -- among other
responsibilities.
Q. Okay. So you never
discussed any Lilly product with your
customers?
A. I did not discuss product
with my customers.
Q. Okay. Did you do &
oF [
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Kevin R. walters

Lilly product?

A. No.

Q. And would that have been
the responsibility of an outcomes
liaison?

A. It could have been.

(623 Okay. Who else could it
have been the responsibility of?

A Are you referring to a P&T
Committee meeting, public meeting? I'm
not sure what --

Q. We could start there, yeah,
Pharmacy & Therapeutics.

A. Tt would be the primary
role of an outcomes liaison to present
at a P&T public meeting, Yyes.

Q. okay. Excuse me for one
second.

A. Uh-huh.

MR. MARCUM: Let's go off
the record for a second.

THE VIDEOGRAPHER: We're
going off the record. The time is

10:48 a.m.

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT @z
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Nathaniel Ray Miles

confidential -
page 1

R COURT FOR THE STATE OF ALASKA

IN THE SUPERIO
CTVAE ANCHORAGE

THIRD JUDICIAL DISTRI
it X

STATE OF ALASKA,

plaintiff, Case No.:

VS. 3AN-06-5630CIV

ELI LILLY AND COMPANY,

Defendant.

dential Videotaped Deposition of

Confi
NATHANIEL RAY MILES
washington, D.C.
Wednesday, November 14, 2007

9:06 a.m.

Pages: 1 - 296

Reported by: Dana C. Ryan, RPR, CRR

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT )
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confidential - Nathaniel Ray Miles

page 217

A Yeah.
Q -- public health
division --
Division --
account --

account --

executive --
executive. You can --
he communicated with?

The department

A
Q
A
Q
A
Q
A
Q

officials?

B

Uh-huh, the department
officials and

Q Okay. Ally specialists
communicated with?

A With the coalitions, the --
the advocacy groups, the coalitions, et
cetera.

Q Okay. Sales force

communicated with?
A Docs -- doctors and --
Q Okay. Who among these

groups would communicate with -- if, for

Golkow Technologies, Inc. - 1.877.370.DEPS
EXHIBIT B
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confidential - Nathaniel Ray Miles

example, in aAlaska -- well, in Alaska I
believe there was a drug utilization
review board?

A Uh-huh. Usually in a case
like that it -- we -- they'd bring in the
OL, the outcomes liaison, to --

Q okay .

A -- do the -- to do the
presentation.

Q okay .

MR. ROGOFF: Are we

talking, Mr. Markum, about a

presentation to a DUR board?

MR. MARCUM: I'm just
talking in general about who
communicates with members of the

DUR board.

MR. ROGOFF: Oh.
THE WITNESS: Oh, yeah.

With members -- to do the

presentation, it's usually the

outcomes liaison. The sales
reps talk to some of the DUR

members, but most of the time

Golkow Technologies, Inc. - 1.877.370.DEPS
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ELI LILLY 30 (b) (6) STATE OF ALASKA

STATE OF ALASKA V. 9/19/07

Page 165
IN THE SUPERIOR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

plaintiff,

ELI LILLY AND COMPANY,

)
)
)
)
vs. )
)
)
)
Defendant. )

)

Case No. 3AN-06-05630

R R = =

VIDEOTAPED 30 (b) (6) DEPOSITION OF
STATE OF ALASKA
DESIGNEE: DAVID CAMPANA

o oo e neees Sl SEEEEESRE

Wednesday, September 19, 2007
9:30 a.m.

Volume II

Taken by Counsel for Defendant

at

Lane Powell, LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Golkow Technologies, Inc. - 1.877.370.DEPS
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TATE LASK . ELI LILLY 30 (b) (6) STATE OF ALASKA
STATE OF ALASKA V. E of15/07

pPage 265
hormone and Clozapine.

Q. ~EE JIim understanding you correctly, during
pr. Porter's tenure, he worked with you on some
medication issues, and, after his departure, you didn't
have a counterpart to work on medication issues?

A. Correct.

Q. Another way that you described that the state
could address safety issues with the medication is to
review the medication for the PDL, correct?

A. Correct.

Q. And the outcome of a review for that reason could
be that the medication is put on == is treated as
non-preferred, correct?

A. Correct.

Q. And -- or the outcome could be that all the
atypicals are preferred?

Sure.

Q. And, again, as you said before lunch, becoming
non-preferred wouldn't stop any prescriber from
prescribing the medication, it would just mean that the
prescriber has to explain the medical necessity?

A. Correct.

Q. And as we have discussed, you have not reviewed

Zyprexa or any of the other anti-psychotics for the PDL,

correct?

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT _ &=
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STATE OF ALASKA
9/19/07

STATE OF ALASKA V. ELI LILLY 30 (b) (6)

A. The typical or atypical anti-psychotics have not
been reviewed for the preferred drug list.

Q. Why didn't you review Zyprexa after you learned
the information you have described about Zzyprexa's
relationship to diabetes?

A. We did review it as far as under the drug
utilization review program.

Q. Why didn't you review it for the PDL?

A. We didn't take over that class or didn't review
that therapeutic class in the preferred drug list.

Q. And that was the decision of you and your First
Health counterpart?

A. Correct. And as reasons I had previously stated,
and also the mental health community is under terrific
pressure here due to low funding and due to
over-abundance of patients and small infrastructure to
take care of those patients, so why do we want to add
one more hoop to that whole overrun entity?

Q. So was that resource issue the reason? 1 want to
be very precise about my question here. There came a
point in time when you had gathered information about
Zyprexa's relationship to diabetes, correct?

A, fiCorrect.

Q. And you interpreted that information to be

communicating that Zyprexa actually caused diabetes?

Golkow Technologies, Inc. - 1.877.370.DEPS

EXHIBIT _ &
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o S STATE OF ALASKA
STATE OF ALASKA V. 9/19/07

| page 290

ELI LILLY 30 (b) (6)

Q. I mean what I'm trying to ascertain is whethex |

there were people like Bob Labbe or Dwayne Peeples OF

the commissioners that also met with Lilly-

A. As far as whether Bob Labbe or the commissioner
have met with Eli Lilly, I don't know. There is no way
I could know that.

Q. Istitsa fairly regular part of your work as

pharmacy program manager to meet with representatives of

drug companies?

A. Yes. I keep my door open for anyone who wants to
come and see me, whether it be a pharmaceutical
representative, a provider, or a recipient.

Q. Who from Eli Lilly have you met with? I want to
cover this whole time period as best you can.

A. From 1996?

Q. It's your lawsuit.

A. I have -- I remember that I met with a person
from the diabetic drug section. I don't remember what
her name was. And then I have met with Kevin Walters.

2nd I have met with Kevin Walters quite a bit
because he works with us on the CNS contract.

Q. 1Is Kevin Walters the only Lilly employee who you
have met with, who you have discussed Zyprexa with?

A. To my knowledge, he is the only one that I have

discussed that with. I have met with another

Golkow Technologies, Inc. - 1.877.370.DEPS
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representative out of salt Lake, and our

T . ELI LILLY STATE OF ALASKA
TATE OF ALASKA V E Aoyl

Page 291

discussions

were on the CNS product rather than the Zyprexa.

Q.

Wwhen was the first -- I mean estimate for me sort

of the time period in which you have been interacting

with Kevin Walters by years.

A.

T believe 2003 is the first time I had met with

Kevin Walters.

Q.

Prior to 2003, you had not met with any Lilly

representative about Zyprexa?

A.

Q.

I don't recall.

Did you have any other communications with Lilly

regarding Zyprexa? I mean, telephone conversations,

letters, any promotional material sent to you, anything

of that nature?

A.
really

Q.

I'm sure I got promotional material, and I don't
remember anything, you know, in particular.

If I was trying to find out everything that you

have communicated with Lilly about Zyprexa, other than

your interactions with Kevin Walters, how would I go

about finding that out?

A.
Q.
A.

I don't know.
There is no documentation that would assist me?

There is no documentation that would assist you

in that.

Q.

You have no memory that we could test in this

Golkow Technologies, Inc. - 1.877.370.DEPS
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yun that showed diabetic medication use among

anti-psychotic users?

A. That's my understanding of what we did here.

Q. And what precipitated the committee reviewing

issue and running these reports at this time in
20047

A. I don't remember exactly, although we do get a
list of items that we can run in our drug utilization
review, and it may have been an item that came up in. the
criteria set that we could run.

Q. You always could run it, but you don't always run
it, do you?

A. Well, we run based on what comes up in the
criteria set. As far as what I remember, we did
determine that it would be a good idea to go ahead and
run the mental health drugs and look for diabetic use or

the diabetic issues coming up for mental health drugs.

Q. You don't know where that good idea came from?

A. I don't remember exactly where that came from,

Q. After this time, after this late fall 2004
period, has that report been run again by the state?

A. I don't remember us running that exact type of
report again.

Q. Why not?

A. I don't remember.

Golkow Technologies, Inc. - 1.877.370.DEPS
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With the resoval of Viex from the masked, does it mako scase 1o sand last mmonth's imtervention
peafiles. Thooonseasys of the Comini ™ and fettota to J =

Profiles nowd below require-a special nate ns indicated under discussion i 2ddition W ibe roquest
o have lab testy dooe while o atypical anfi-psychoties.

W Tamickl Used vAlt2-fquich £5c0%h00 1 |

dose
ARUGES proscrber Toter N
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STATE OF ALASKA

DEPARTMENT OF BEALTH ANDSOCIAL SERVICES
DIVISION O HEALTH CARE SERVICES

Decamber 37, 2004

Alaska Modlical Assistance Drug Urilization Revicw (DUR) Corimiittes

SUBJSECT: Ageodaformesting.
Dear Commijtics Members:
Fhenext DUR Commitios mectiog will ake place on, Deceraber 17*,2004 it 1:30 pro. Please mole, (ke

meeting Wil be held 1 4501 Busisiss Park Bl Suite 24 (Bullding*LY. Bleaso make amangemncots
o altend this mecting inperson. Tbe miutes for the Novembhed 19% miceting aré-fittactied.

Mesting Agenda:

(1) Approvotheminutes from the November 19* meeting.

@  Proble roviow,
(3)  Distribute nexrset of profiles.
Sincerely,

1Bire Cotmppoon

Dave Compna, RPh., DUR Chordinator

i ftre mexring dates are cerrenty scheduled g folines: JUY 104, W2W05, 28005, 30835, Y1505, end 52005

ZYP-AK- 03344
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Attachmeat 1. 5
‘DUR Conttes Mectiiz Mimates

For meeting on 1719704

sinerd, RPh; Dave Campama, RPb, DMGY PRy
At

PRESENT: Tty Babb, BhmmD,;, Feidl Bi &
Fasinpton, 5 Hansen, D.D.S.; Greg Polstos, MDy Al 0O

Program Manager, Charlens. RPR;
‘Haflton, MD.

EXCUSED: NA

1. Themestigcaliedworderat 1:22 pa. by Dave.
2 Remsinis profiles fom e provious Ton Were reviewed.
The next DUR-oceting will be on Decembat 17° (o P&T mecting)

Profilos foeDeczbet 17* medting will be distributed by mail

Dr. vou Heffiea provided bls presentation on antipsychotics with fue associated risk of mietsbolic
disorder to fhse who wert not present af the last mecting

- su:psyebdtic drogs, GO% risk o metubolic sypérome

- Clozapine/Zyprexa causé weight gain

D, Polstia~ LA opioid decision would have boen betier 1o use max units

With the decision to edd morphing and hydromorphor= 10 PA it makes seuse to aqd short poting
hydromorphione and methadone.

The interveation lebrer for profiks roviewed: n October & Noverber is 1

perfoning sppropriste laboralory tests while on the antipsychotics due to
P conders. The inieryention should also ibelute eny profile or drug {ntemotion rigted:in tho HImLES.

b €l
Count Profile 1D
'
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04890000302
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| 47-year olo male ate: pe 3

oy .

wel no labs 14 prescrders.

| souscmorsnotin oty copeniname
| moesimmarek ]
|rworodtomse . ]

o7 i mals GHE & 58
24 multprescrbers: Cozahl % cogentin: depo-prover; ER olonce:

R e e
27 yeir old fomale multvprescilbors: dabele:

14.year old maks 11 ibers, ihyroid prob; LICO,

04090000129

04090000135

04030009138

04090000129

| 040500001 |

=2 a,m.m

41 year old female; Effexar + HTN
35 year ofd male; § prescrbers; Zyprexn + Topdmte

70yeat oid; 8 presciiyury, Rosigit + Metormin,

3 dir,
hniﬁ 6 RPh renal lnhlm: onmwr ol vsmnuhlﬂ:
1o & benzo; eff befan

0 & &
ol & Seroqual; Haidol Dz blbckers inc scmwnl s28 qodwiih only
temoud

50 ybar o¥d maip diabeic nbt on ACE dr ARB.

7pmmm:rmm back 1o back Toquin - Livaquin Cerbidopa more

65 yeer old-femals; $31,000; 18 m

000; 18 mubb-presorbers .|
A7 year Od male 14 prescrvers LICOy; BiRoter back u«a\ﬁdeﬂaﬁsenls'
HTN Effonol

48 yoer old Teaialo 2 prescrivers; PVD, 6efupkn dose 150-260; max 200;
biﬂ 150; 518250

52 yeor od fomala go off

e
§7 yaar old fermale dabelic, :mm: hyperipedemic, seroquel, ansbuge,
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Effexor + HIN; Hich dose Seroquel
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
V. Case No. 3AN-06-05630 CI
ELILILLY AND COMPANY,

Defendant.

PLAINTIFE’S FIRST AMENDED RESPONSES TO DEFENDANT’S
FIRST SET OF INTERROGATORIES

Pursuant to Rules 26(e)(2) and 33 of the Alaska Rules of Civil Procedure, Plaintiff
hereby amends it’s Responses to Defendant’s First Set of Interrogatories as follows. Plaintiff
specifically reserves the right to further supplement and or amend these responses as
discovery continues and as provided for by the applicable rules of procedure.

INTERROGATORIES
INTERROGATORY NO. 1: Identify each Medicaid State Plan in effect for the

State of Alaska since 1996, and for each plan:

a. state whether pharmacy benefits are offered as part of the coverage;

b. state whether pharmacy benefits are offered for Zyprexa prescriptions;

TeL: 907.272.3538
FAX: 907.274.0819

?Iainﬁffs_Firsx Am_::éed Responses to Defendant’s First Set of Interrogateries:
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civil) Page 1 of 25
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ANSWER: See response to Request for Production No. 3. The State has had a

formulary since approximately 1995. The State has had a PDL since approximately 2004.

The PDL does not include any atypical antipsychotic medications.
a. Zyprexa is on the formulary but it is not on the PDL.
b. There are no rules, regulations and/or restrictions on the prescription of
Zyprexa except the general requirement that the prescription be “medically necessary.”
c. Other atypical antipsychotic medications are on the formulary but there
are no atypical antipsychotics on the PDL.
INTERROGATORY NO. 3: Did you ever modify the formulary and/or PDL for
any antipsychotic drug? 1f so, explain why.
ANSWER: Neither the PDL nor the formulary has ever been modified for any
antipsychotic drug.
INTERROGATORY NO. 4: Identify the Alaska employees or representatives who
communicated with Lilly about Zyprexa since 1996.
ANSWER: David Campana and Tom Porter, M.D.
INTERROGATORY NO. 5: Identify each employee of Alaska that had supervisory
or management responsibility for any of the pharmacy benefits offered to Medicaid
recipients, or any role in selecting drugs for the formulary and/or PDL, since 1996. For all

PELOMAN ORLANSKY 1 s
N employee: is i i 3 .
;o S‘:\.\nas ployees identified in response to this interrogatory, identify all documents they considered
FOURTH FLOOR. &
ANCRORAGE, AK regarding Zyprexa.
99501

TEL: 907.272.3538
FaX: $07.274.0819

Plaintif’s First Amended Responses to Defendant’s First Set of Interrogatories

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civil) Page 3 of 25
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

vs.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

S SR
e SEH.
VIDEOTAPED DEPOSITION OF THOMAS J. PORTER, M.D.

I

-

December 5, 2007
10:12 a.m.

Taken at:
The Offices of Lane Powell, LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Reported by: Leslie J. Knisley
Shorthand Reporter

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

002040 race L o B




page 19
pbeginning of this tape, I said that the time was
11:12; the time was actually 10:12 a.m.

Q (BY MR. ROTHSCHILD) Dr. Porter, while
we were off the record, I clarified my request to
you made on the record and asked you just to read
through the first 27 paragraphs of the Complaint,
which contain the factual allegations.

Have you done that?

A I have, sir.

Q Okay. And have you read carefully
through each of the paragraphs?

A Yes, sir.

Q Okay. What paragraphs do you believe
you -- what events alleged in those paragraphs do
you believe you have knowledge about?

A I have none.

Q Tell me what you did in your position as
chief medical officer for the federal clinic in
the late 1960s.

A I was the medical officer and also saw
patients in a general practice outpatient clinic,

making referrals to Seattle, my home hospital,

training. I did this for two years, sir.

Q And what was -- what did you do as the

Northern Lights Realtime & Reporting, Inc
(907) 337-2221

002061  mrserie
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Page 46

A I think we met because we Were friends.

Q Are these people you knew before you

took your position as medical

A Quite a few of them, Yyes. sixs.

Did you ever meet with anybody from Eli

I don't recall.

Q oOkay. Was it ever the case that
representatives from pharmaceutical companies
would actually come to your place of work while
you were medical officer at the state of Alaska?

A No, sir.

Q Did the State reimburse the
antipsychotic drug Zyprexa during the time that
you were medical officer?

A We had an open pharmacy. I would assume
that zZyprexa was probably used and prescribed by
the psychiatrists or mental health people.

Q But you're answering that guestion based
on sort of an assumption as opposed to any
recollection of whether it did or didn't?

A That is correct, sir. I do not recall
specific prescriptions of Zyprexa.

Q Do you know when Zyprexa launched?

2 No, sir, I don't.

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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Q Did you do anything to educate yourself

about Zyprexa when it was launched?

A No, sir, I did not.

Q Dpid you do anything to educate yourself
about Zyprexa at any time during your employment
for the State of Alaska?

A T don't recall, sir.

Q Have you done anything to keep yourself
current about literature regarding zyprexa since
you retired from the State of Alaska?

A Zyprexa is not normally a pediatric
drug, so I generally leave those sorts of
informations to the old-people doctors. "Old"
being over 18.

Q So the answer is no?

A The answer is no. Yes, sir. Excuse my
frivolity.

Q That's all right. Do you know what
class of drugs Zyprexa belongs to?

A I believe it's an antipsychotic.

Q 2And do you have any familiarity with
what other antipsychotic medications were
available during your tenure for the State of
Alaska?

A I'm familiar with some. Thorazine, the

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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page 53
MR. BIGGS: Objection; asked and
answered.

A I was told about the side effects this
morning at the predeposition hearing being
hyperglycemia and development of diabetes
mellitus.

Q (BY MR. ROTHSCHILD) and you don't know
that to be true independent of what you were told
this morning?

A I do not recall that I know that to be

Q Fair enough. We asked the State of
Alaska a written question early in the
litigation, which was asking them to identify the
Alaska employees or representatives who
communicated with Lilly about Zyprexa since 1996.
And the answer we received was, David Campana and
Tom Porter.

From everything I've heard today,

we may be going down a blind passage, but is A,
the case that in your capacity as an employee for
the State of Alaska you ever communicated with
Lilly about Zyprexa?

A Sir, I do not remember. That was six

years ago and spread over 13 years.

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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Q From what you've described to me, your

contacts with pharmaceutical companies, other

than to receive the package inserts, was as &

general matter very limited, correct?

A That is correct, Ye€sS, sir.

Q So -- and sitting here today, you have
no recollection of any specific communications
with anybody at Eli Lilly about zyprexa?

A I do not remember, sir.

Q Okay. You don't have -- am I correct in
understanding you don't have any specific
recollections about any communications with
anybody from Eli Lilly about anything?

A I1've gotten literature about Cialis.

1'm not going to follow up on that.
Thank you, sir.
Other: ==

A Your question, no.

Q Okay. So -- and I just -- you know, I
want to make sure I cover everything here.

You can't remember any in-person or
verbal communications with anybody at Eli Lilly
about anything?

A That is correct.

Q You, as a general matter, received

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

vSs.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

VIDEOTAPED DEPOSITION OF JOEL GILBERTSON

_——__,’———'/_——,—

December 6, 2007
9:03 a.m.

Taken at:
The Offices of Lane Powell, LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Reported by: Leslie J. Knisley
Shorthand Reporter

Northern Lights Realtime & Reporting, Inc
(907) 337-222%
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Q when did that happen?

A I can only give you years. 2003, 2004

and probably 2005, but I -- I know for certain

2003 and 2004.

Q Do you remember the names of the
individuals that you interacted with?

A I remember two, but I may get one name
wrong. But I don't remember others that there
may have been.

Q Okay.

A The two that I do remember are Sam Kito,
who was an Alaska-based lobbyist for Eli Lilly,
who I don't remember any personal offices in
my -- meetings in my office, but I do know he was
lobbying and I would encounter him in the
legislature. And then Nate Miles, I believe was
his name, who was a regional lobbyist for Ely
Lilly.

Q what did they lobby you about?

A They lobbied me in 2003 to not implement
a preferred drug list, and then during -- when I
say "me," I mean the State, not me personally.
And then they lobbied the State in 2003 and 2004
to have their drugs -- or mental health drugs

carved out from the States's preferred drug list.

Northern Lights Realtime & Reporting, Inc
(907) 337-2221
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RECEIVED
Dan A. Hensley SEP 2.5 2007
Attorney
Practice Limited to Mediation and Arbitration LANE POWELL LLC
1036 W. 22d Ave,
Anchorage, AK 99503
360-3177

dhensley@gci.net

September 24, 2007

Brewster Jamieson, Esq.

Lane, Powell, Spears, Luberski, LLP
301 W. Northern Lights Blvd., Suite 301
Anchorage, AK 99503

Eric Sanders
Feldman, Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501
RE: State of Alaska v. Eli Lilly & Co., 3AN-06-05630 CI
DISCOVERY MASTER ORDER
State’s First Motion to Compel

Lilly’s Motion to Compel
Lilly’s Motion for Commission for Subpoena

The State of Alaska seeks damages from Eli Lilly & Co. for harm
allegedly caused by Lilly’s marketing and sale of the drug Zyprexa. The State asserts

claims in strict product liability for failure to wam and design defect, for violation of the

State’s Unfair Trade Practices and Cs Protection Act, and for neglig:
negligent misrepresentation and fraud.

The State has not filed a class action and is not seeking damages for individual

patients. Instead, the state seeks to recover for excess expenditures allegedly incurred by

EXHIBIT 55
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information from its database is unduly burdensome. Lilly asserts that it must search

approximately 40,000 entries in the call note database, a task that may take 1300 hours.

The State disputes this assertion.

1 do not have enough information to determine how burdensome the search for

Alaska related Zyprexa call notes will be. But Lilly’s proposed solution to the issue

appears reasonable. Lilly proposes to produce a random sample of Zyprexa related call

notes and suggests that any pattern relevant to these proceedings should reveal itself

through that sample.

Lilly shall produce a random sample of 4,000 Alaska call notes referencing
Zyprexa.

Int. #7, RFP # 10. Lilly withdrew its objection at oral argument.

Int. #12. GRANTED in part. The State seeks financial information regarding
Lilly's worldwide revenue from Zyprexa sales, cost of products sold, gross margin,
operating expenses, other expenses and income before taxes. Lilly agrees to produce
publicly available information regarding sales and revenue, but objects to engaging in
forensic accounting to calculate cost of products sold, gross margin, operating expenses
and pre-tax income. While the more detailed financial information may help the State
prove a motive for misrepresentation or corroborate the State’s claim that Lilly's
marketing tactics resulted in increased sales, the publicly available information offered by
Lilly is relevant to the same issue. In light of the State’s interest in efficient discovery to
maintain the March 2008 trial date, Lilly’s objections to produce other than publicly
available information are sustained. Lilly must produce publicly available worldwide

Zyprexa sales revenue responsive to this request.

EXHIBIT _L
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Int. #13. Granted in part. The State secks information regarding Lilly’s Alaska

Zyprexa sales revenue, and its gross margin and income before taxes, For the reasons

g Int. # 12, Lilly must produce publicly available Alaska Zyprexa sales

stated regardin|
revenue responsive to this request.

Int. # 19 and 20. Lilly’s 9//21/2007 letter is responsive to this request.

RFP #4, 5 and 6. GRANTED. The State secks documents regarding
communications about Zyprexa from Lilly to Alaska physicians other than those made by
Lilly sales representatives. Those include communications made by “thought leaders” —
physicians or other consultants retained by Lilly to communicate about Zyprexa on
Lilly's behalf. At oral argument Lilly counsel conceded that these documents may be
discoverable and indicated that counsel had not made a search for them. Counsel also
indicated that he would check but was not certain whether he had the capability of
locating that information in Lilly’s file database.

Lilly shall make a diligent search for documents responsive (o these requests and
produce those documents within 15 days. If unable to locate documents Lilly must
explain efforts made in that regard.

Int. #£5, 15, 16, 17 and 18; RRFP # 8, 15, 17, and 18. GRANTED in part. Lilly

did not object to the discoverability of the information sought by these requests but

referred the State to the MDL collection to obtain that inf ion. The State asks that

Lilly at least designate the Bates ranges for that information to ease the burden of

locating the documents.

EXHIBIT Pt
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT
STATE OF ALASKA,
Plaintiff,
V. Case No. 3AN-06-5630 CIV
ELILILLY AND COMPANY,

Defendant.

ELI LILLY AND COMPANY’S OBJECTIONS AND RESPONSES TO
PLAINTIFF’S FIRST REQUESTS FOR PRODUCTION TO DEFENDANT

Defendant Eli Lilly and Company (“Lilly) hereby serves the following
Objections and Responses to Plaintiff’s First Requests for Production to Defendant.

PRELIMINARY STATEMENT

Lilly notes that there is a multi-district litigation captioned /n re Zyprexa
Products Liability Litigation, MDL 1596, pending in the Eastern District of New York
before the Honorable Jack Weinstein (the “MDL"). Lilly has produced approximately
twelve million pages of materials, with indices or objective coding, pursuant to the terms
of Case Management Order (CMO) No. 2.' Consistent with the Court’s direction and the
parties” intent in the MDL to conduct discovery as efficiently and expeditiously as

possible, Lilly’s responses to the MDL document requests, together with documents

! The MDL Plaintiffs’ Steering Committee has acknowledged the comprehensiveness of Lilly’s
document production in the MDL. See The Plaintiffs’ Steering Committee Memorandum Summarizing the
Status and Location of Information Obtained by the Committee in These MDL 1596 Proceedings, a copy
of which is attached as Exhibit A. In addition, Judge Weinstein has entered an Order stating , in pertinent
part, “In order to reduce transactional costs and the burdens on state courts, [ have ruled that these materials
shall be made available free of charge 1o litigants in state cases.” See Memorandum on Cooperation
Between Federal and State Judges, MDL 1596 (JBW), dated January 18, 2007, attached as Exhibit B.

#3525 3
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admissible evidence. The fact that Lilly has answered all or part of any discovery request
is not intended as, and shall not be construed to be, a waiver of any objection to any

request.
GENERAL OBJECTIONS

Lilly makes the following General Objections which are in addition to,
and incorporated within, each of the Specific Responses set forth below:

1. Lilly objects to these discovery requests to the extent they scek
information and/or documents which are neither relevant to the claims or defenses of any
party nor calculated to lead to the discovery of admissible evidence, including but not
limited to information about adverse events not at issue; concemn any Lilly product other
than Zyprexa; seek documents and information about events that took place after
prescribing physicians issued the Zyprexa prescriptions to Alaska's Medicaid recipients
that Plaintiff claims were the cause of the damages that Plaintiff seeks in this matter or, in
any event, after September 1, 2004; are not limited to contacts with physicians that
prescribed the Zyprexa prescriptions for Alaska’s Medicaid recipients that Plaintiff

claims were the cause of the damages that it seeks in this matter; or seek information

concerning doses, foi ions or products ining Zyprexa not used by Plaintiff’s
Medicaid recipients.

2. Lilly objects to these discovery requests, both individually and as a
whole, on the ground that they are overly broad, burdensome and oppressive.
Responding to these discovery requests as currently drafted would be unreasonably
difficult and expensive.

3. Lilly objects to these discovery requests on the ground that no

distinction is made between privileged and non-privileged information, documents,

4.
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costs associated with the use of Zyprexa” as vague and undefined. Lilly further objects to

these requests as overbroad, unduly burdensome, and premature, as Plaintiff has not

produced information sufficient to identify physicians who issued the prescriptions giving

rise to Plaintiff’s claims in this lawsuit.

REQUEST FOR PRODUCTION NO. 7: Produce an electronic, searchable database
copy of all call notes g d by any sales rep ive in Alaska between October
1996 to the present which relate or refer to Zyprexa.

RESPONSE: Lilly incorporates General Objection Nos. 1,2,4,5,7,12,
13 and 16 as if set forth fully herein. Lilly also objects to the phrase “generated by sales
representatives in Alaska” as vague and undefined. Lilly further objects to these requests
as overbroad, unduly burdensome, and premature, as Plaintiff has not produced
information sufficient to identify physicians who issued the prescriptions giving rise to
Plaintiff’s claims in this lawsuit,

REQUEST FOR PRODUCTION NO. 8: Produce color copy samples of any and all
advertisements for Zyprexa which appeared in medical journals published in the United
States between October 1996 to the present.

RESPONSE: Lilly incorporates General Objection Nos. 1,2, 7, 12,13
and 16 as if set forth fully herein. Lilly also objects to the term “samples” as vague and
undefined. Subject to and without waiving these objections, Lilly states that promotional
materials submitted to the FDA are contained in the MDL collection, which Plaintiff may
access subject to the entry of an appropriate protective order.

REQ_UEST FOR PRODUCTION NO. 9: Produce any and all documents relating to,
referring to or embgdying any communications between Lilly or any employee or
representative olel}y and any employee or representative of Alaska’s executive or
legislative branch of government regarding the efficacy, benefits, risks or costs associated
with the use of Zyprexa from October 1996 to the present.

RESPONSE: Lilly incorporates General Objection Nos. 1,2, 3,4, 5,6, 7,

12, 13 and 16 as if set forth fully herein. Lilly also objects to this request on relevance

13-
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MOTION ARGUMENTS BEFORE DISCOVERY MASTER

STATE OF ALASKA V. ELI LILLY
o 9/11/2007

pPage 1

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
pPlaintiff,

vs.

ELI LILLY AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

e

MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

Pages 1 - 168
Tuesday, September 11, 2007
11:00 A.M.

at
LANE POWELL
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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MOTION ARGUMENTS BEFORE DISCOVERY MASTER

F ALASKA v. ELI LILLY
9/11/2007

page 86
which a small number of them were Alaska-based call
notes, a couple of hundred. In addition, to the
extent that there were prescribers that prescribed
Zyprexa and the claim is that diabetes was caused as
a result of that prescription, call notes involving
certain of those prescribers were also produced as
part of the litigation.

DISCOVERY MASTER: In the MDL.

MR. BOISE: In the MDL or state court
actions as well. What you have here, then, is if
there was -- there is a mechanism that was set up to
do some form of sampling of the total database. Now,
what we've done in response to the plaintiff's
motion, the State's motion, is say, "Okay. How many
of those call notes can we isolate to Alaska?" And
we've approximated that number to be about 40,000 of
these entries. And what we have proposed is a
similar system as to what we have utilized in other
fora which is sampling method to extract a certain
percentage of those, or to the extent that there are
doctors that they believe have been deceived, we can
identify those physicians and produce call notes for
those doctors so we can get at what is really going

on in that note.

A call note is not a verbatim record. It

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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MOTION ARGUMENTS BEFORE DISCOVERY MA
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page 87

used by sales representatives to jog

in the short term. SO it hardly
full nature of any communication, and to
get the full measure, certainly we would have to get

some information around that communication above and
beyond perhaps the call note.

What I heard today for the first time,
which I think is interesting, is the emphasis really
on Donna. And certainly the database is searchable,
and we could, for example, search and produce the
Alaska call notes that reference Donna oOTr mushy
middle or things of that nature --

MR. SUGGS: 1It's not just Donna.

MR. BOISE: -- and produce those terms.

there is certain allegations that they're
they want us to look for, extract and produce,
all for some reasoned approach.

Just so you get a fuller picture of mood,
thought and behavior -- and this really ties to the
database argument a little bit.

DISCOVERY MASTER: May I ask you a question
before you continue?

MR. BOISE: Absolutely.

DISCOVERY MASTER: Do you object to

producing the call notes other than overbroad and

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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purdensome? If you object to produce a random

sample? Or tell me why you're not willing to produce
them all.
MR. BOISE: The full data set? Yeah, the

burden is in our history. And we have a long history

of producing call notes in the litigation. It's

about -- the review-and-produce time is about two
minutes per call note of review time. So you can do
the math for --

DISCOVERY MASTER: And you say there are
40,000 Alaskan?

MR. BOISE: Alaska call notes.

DISCOVERY MASTER: On Zyprexa?

MR. BOISE: Well, that could involve
Zyprexa. We have to look at them to see whether they
involve ZzZyprexa.

DISCOVERY MASTER: You have to look at them
individually?

MR. BOISE: Yes.

MR. SUGGS: Your Honor.

DISCOVERY MASTER: I don't want to
interrupt his argument. I'll let you respond when he

finishes.

MR. BOISE: Yeah, and, you know, there is a

lot of long discussion about, you know, how much

PACIFIC RIM REPORTING 907-272-4383
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discovery of physicians is going to take place
ultimately in this case. aAnd certainly the extent
that Lilly would pursue any physician's deposition,
we would do what we have always done in the

underlying litigation, is produce the call notes that
associate with that physician. So those interactions

are part of the discovery record, that we take it on

a physician»byvphysician basis. If there is more
reasoned way to get at this to meet the State's needs
short of 40,000, whether it's, you know, searching
certain terms or not, we're willing to discuss that.
We just have not had the opportunity to discuss
whether anything short of this is even of interest.
Just so the allegation doesn't go unsaid.
I know we're not trying the case before you today.
ipolar disorder for which Zyprexa is indicated is a
mood disorder. So when the plaintiffs claim that if

a doctor writes "mood" down in a record or "mood"

somehow gets to a database, that that means it's

nonindicated, we would say that's exactly why we need
to look at medical record which would show the
elements of bipolar disorder.

You know, it's a new disorder, and that's
exactly what the Donna profile, to use the example,

is going to. There is certainly a profile consistent

PACIFIC RIM REPORTING 907-272-4383
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with bipolar disorder.

So we're willing to, on call notes. produce
a subset, & reasonable subset, come up with some
accommodation with the State to meet their needs.

As far as identifying the actual reps, we
would be willing to extract from the call note
database the reps that worked in Alaska and get that
1ist of individuals to the state to take that off the
table, as well.

As far as -- now, going forward in trying
to collect all the files of all the people that ever
worked in Alaska, we would suggest that that is
unnecessary for a number of reasons.

The primary reason is -- again referring to
a database production that Lilly has made in the
underlying litigation that the State has access to.
Mr. Suggs is pulling documents to show Your
Honor today in many scores, which is highlighting
the fact they've had discovery on many of these
issues.

One issue where there has been extensive
discovery, are there resources that are available to
sales representatives. There is a database, which

Mr. Suggs knows well, called Knowledge Management, or

XM, which is the resource guide for which sales reps

PACIFIC RIM REPORTING 907-272-4383
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information to utilize in the field.
They have that centralized database and

a source, and to go out and then to try to collegct

the pieces for a rep where they have the source from

which they pull the information is duplicative and,
you know, has largely been rejected in litigation as
such.

So if there is a rep of interest, again,
what we've done in the litigation is say, "Here's a
rep we're really interested in. Let's talk about it.
Let's see if their file is pertinent to the
allegations that are made." And we in certain
circumstances certainly produced those files. But to
do whole-cloth "go and collect from the field
information that's already been produced from the
source" we think is inappropriate, and we think there
are better ways to get at the call note database than
what has been suggested.

MR. SUGGS: As part of our unfair trade
practices claim, we're entitled to try and establish
the communications that they had with all physicians
in the state, not just particular physicians.

This call note database, they can sort this
by state. So they can pull out all the Alaska with

the click of a button, just like I did right there.

PACIFIC RIM REPORTING 907-272-4383
courtreportersalaska.com
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE
RECEIVED
STATE OF ALASKA, JUL 1 3 7007
Plaintift, LANE PoWELL g
v. Case No. 3AN-06-05630 CI

ELILILLY AND COMPANY,

Defendant.

MEMORANDUM IN SUPPORT
OF PLAINTIFF’S MOTION TO COMPEL DISCOVERY

INTRODUCTION

This case involves Lilly’s conduct related to the prescription drug Zyprexa, The
State has brought various claims for relief against Lilly in connection with the use of
Zyprexa in Alaska's Medicaid program, the most pertinent of which for the purposes of
this motion include Lilly's failure to warn physicians and payors like the State of the

)

inherent risks of Zyprexa and Lilly’s fraud, mi repr ion and ption in the

merketing of Zyprexa. On February 8, 2007, the Statc served its first sets of
Interrogatories and Requests for Production on Lilly which, for the most part, focused on
Lilly's marketing of Zyprexa for use by Medicaid programs generally; Lilly's marketing
and communications regarding the use of Zyprexa within Alaska; its communications

with national organizations in positions to influence the use of Zyprexa in Alaska; and
PAX: $07.274.0019

Memorandum in Suppart of Plaintiff’s Motion to Compel Discovery
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civ) Page1of 15
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at trial and relevancy for purposes of discovery are two different matters,” and relevancy

for purposes of discovery is *4o be construed liberally.”*

Under these guideposts, the State's requests seek information that is clearly

relevant to the subject matter of the action and to its claims and Lilly's defenses in this

action. The State has asserted common law and statutory claims which require it to
demonstrate, among other things, Lilly’s knowledge of Zyprexa's risks, that Lilly did not

those risks ad ly to others, and that Lilly’s communications regarding

Zyprexa were misleading or false in other respects.

B. Interrogatory No. 4 and corresponding Request for Production No, 7.

The State has requested the identities of Lilly’s sales representatives in Alaska
from October 1996 to the present and a database of “call notes” generated by those sales
representatives. The electronic database of call notes consist of bricf reports generated by
sales representatives shortly after they make sales presentations to physicians and thus
contain contemporaneous evidence of what Lilly's sales force told prescribing physicians
about Zyprexa.® That evidence is clearly relevant to the State’s failure to warn, fraud and
unfair trade practice claims. Lilly has responded by incorporating essentially the same
general objections as those indicated previously, and further responded by stating the

s 5 ity ;
] b Doe v. Alaska Superior Court, Third Judicial Dist., 721 P.2d 617, 620-21 (Alaska
& Sanoms
500 L STRERT 6
AT—W"R:TK The process of meking sales presentations to physicians is often referred to in the
o L2 Ehanqacmu\:al industry es “deteiling” and sales representatives are often referred to as
Mg detailmen.”

Memorandum in Support of Plaintiff’s Motion to Compel Discovery
State of Alaska v. Eli Lilly and Company (Casc No. 3AN-06-05630 Civ) Page 7of 15
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request is premature because the State hes not identified the specific physicians who

prescribed Zyprexa which resulted in injury for which the State is claiming damages,
However, the State's request cannot be conditioned upon or limited by its

identification of specific prescribing physicians in Alaska. The State's Unfair Trade

Practice and Consumer Protection (UTPA) claims are not limited to prescriptions which

resulted in injury to anyone and include misleading conduct by Lilly which violated the

Act without regard to any subseq injury. Misleading and improp detailing of any
Alaska physician falls within the ambit of such a violation, even if the physician did not
ultimately write 8 Zyprexa prescription. Thus, limiting the State’s discovery to actual

prescribing physicians does not afford the State full discovery of relevant and admissible

id of Lilly's cc ications and conduct regarding Zyprexa. Moreover, Lilly
clearly bas information regarding which physicians it detailed in Alaska regarding
Zyprexa, and should be compelled to produce all such information, In addition, the
electronic call notes database contains a “field” of data indicating the state in which the
physician lives and thus Lilly can easily retrieve all of the call notes relating specifically
to communications with Alaska physicians regarding Zyprexa. This information is
relevant and admissible evidence of Lilly’s knowledge, communications and conduct
related to Zyprexa.

ELDMAN ORLANSKY

& Savoms
500 L Steemy

FAX: 9072740815

Memorandum in Support of Plaintiff"s Motion to Compel Discovery
State of Alaska v. Eli Litly and Company (Cese No, 3AN-06-05630 Civ) Page8of IS
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€ Interrogatory No. 7 and corresponding Request for Production No. 10,

The State has requested the identities of those responsible for developing and

npl ing merketing prog to support access to Medicaid recipients and any
documents regarding the same.  Lilly's specific objection is again based on its improper
assertion that the State is only entitled to discovery of Lilly's conduct directed
specifically to physicians, thereby rendering any other activities or communications
irrelevant. As stated above, this is simply incorrect,  Lilly's activitics and
communications aimed at access by or promotion for the State’s Medicaid population are
central to the State’s claims. The crux of the State's common law and statutory claims
are that Lilly’s misconduct resulted in increased Medicaid expenditures and these
requests seek information and documents related to marketing programs that may have
directly resulted in those increased expenditures. Such information is clearly relevant to
the State's claims.

D. Interrogatory Nos. 12 and 13.

The State has requested specific financial information on an annual basis related to
sales of Zyprexa both globally and in Alaska, Again, Lilly has incorporated a number of
its general objections (12 of them) and only specifically objected that the information
sought is unduly burdensome, overly broad and irrelevant to any claims for relief in the
PELOMAN ORLANSKY' . : "

:msc;,:;' litigation. However, Lilly has failed to define its burden in relation to producing this

FourTk PLoca B .
ANCHORADE, AX information.

TEL: 907.272.3538
FAX: 507.274.0819

Memorendum in Support of PIsintfF's Motion to Compel Discovery
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A party resisting discovery on grounds the discovery is overly broad or

burdensome must set forth facts “demonstrating that the time and expense involved in

responding to discovery is unduly burd » thus imposing an oblig jon on the party

“0 provide sufficient detail in terms of time, money and procedure required to produce
the requested documents.”” This showing requires more than the mere assertion of the
party or its attomey.®

Lilly is a publicly traded company, and is therefore required to maintain and
periodically report similar information to that requested by the State. Thus, any claim
that the request is unduly burdensome is specious. Moreover, the information is relevant
to the subject matter of this action. Evidence of Lilly’s sales and profits for Zyprexa is
relevant to establish Lilly’s " state of mind and motive to engage in fraud,
misrepresentation and unfair trade prectices. The State believes that Lilly's conduct in
this case was motivated by financial gain and the information requested is clear evidence
of this motivation. Further, to the extent the requested information shows increasing

financial gains after certain promotional conduct complained of by the State was

7

S P T
; Superior Film of America, Inc. v. UCB Films, Inc.,219 FR.D. 649, 651 (D. Kan.
2004),
FELOMAN ORLANSKY
& SanoE
mL;f‘; ¢ See Chubb Integrated Serv. Sys. Ltd. v. Nat ‘{ Bank of Washingion, 103 FR.D. 52,
:vnm‘an:v& 60-61 (D.D..CA 1984) (“An objection must show specifically how an interrogatory is
i overly broad, burdensome, or oppressive, by submitting affidavits or offering evidence

TRL: 907.272.3538 which reveals the nature of the burden.”).
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implemented, it is clear evidence of the result of the conduct. Lilly should be required to

produce the requested informetion.

E. Interrogatory Nos. 19 and 20 and corresponding Request for
Production Nos. 19 and 20.

The State has requested the identification of any civil or criminal investigations or

actions involving Lilly and Zyprexa and the identities of involved Lilly employees or

representatives and any correspondi witness testimony or other documents
related thereto. Lilly resists disclosure by invoking 14 of its general objections. Lilly
also asserts claims of attorney-client privilege and work product protection, yet fails to
demonstrate how either concept epplies to the particular information sought. Rule
26(b)(5), Alaska R. Civ. P, requires a party withholding information it claims is
privileged or subject to protection as work product to “make the claim expressly” and
“describe the nature of the documents, communications, or things not produced or
disclosed in 8 manner that, without revealing the information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or
protection.” It is Lilly’s burden to establish its entitlement to either form of protection
from disclosure.® Lilly has supplied no information in its responses fulfilling the burden
imposed on it by Rule 26(b)(S) or demonstrating the applicability of the attorney-client

e privilege or work product doctrine to the documents withheld in discovery.
& SANDERS
500 L STazer

FourTH PLOCR -
POt A% | s See Plate . State, 925 P.2d 1057, 10
" ee Plate v. State, 66 (“ l'l'c party usenmg the privil

TEL: 907.272.3538 p A cgc bem

ediiysed the burden of proving that the isp d by the privilege.”).
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RECEIVED
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N
Dan A. Hensley LANE POWELL LLC

Attorney
Practice Limited to Mediation and Arbitration
1036 W. 22d Ave.
Anchorage, AK 99503
360-3177
dhensley@gci.net

September 17, 2007
Brewster Jamieson, Esq.
Lane, Powell, Spears, Luberski, LLP
301 W. Northern Lights Blvd., Suite 301
Anchorage, AK 99503
Eric Sanders
Feldman, Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501
RE: State of Alaska v. Hi Lilly & Co., 3AN-06-05630 CI
DISCOVERY MASTER ORDER
STATE’S SECOND MOTION TO COMPEL

For the reasons stated below, the State’s Second Motion to Compel is
GRANTED.

The State’s second motion to compel seeks discovery of information related to a
March 28, 2007 letter from the FDA to Lilly regarding a drug called Symbyax, a
combination of Zyprexa and Prozac. The letter refers to a study or research submitted by
Lilly and expresses concern that information known to Lilly about weight gain,
hyperglycemia, and hyperlipidemia associated with the drug was not included in Lilly’s

proposed wamings. The state seeks information regarding the studies and

communications between Lilly and the FDA regarding the March 28 letter,

EXHIBIT
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Lilly claims that information sought by the State is irrelevant because it was

developed in 2006 or later and the State’s claims are based on conduct preceding 2006.

Lilly also argues that even if the information is relevant, the court should impose &
discovery cutoff date similar to that imposed by the MDL (2004) because with a
medicine on the market, new information is developed daily. Finally, Lilly claims that it
should not be required to disclose information regarding Prozac, the other drug in
Symbyax.

I find that the discovery seeks information that may lead to the relevant evidence.

The FDA letter expresses the same concems raised by the State in this litigation —

whether Zyprexa (alone or in combination) creates an i d risk of diabetes
symptoms. Although Lilly presented the studies to the FDA in 2006, it is possible that
the studies were based on information available earlier. Finally, because the request
focuses on a discrete issue, allowing this discovery will not automatically open Lilly up
to ongoing discovery of information generated at Jater times.

Lilly shall answer the State's Interrogatories 1-9 within 10 days. Lilly shall
produce the documents requested by the State's RFP Nos. 1-6 within 15 days.

To the extent that information responsive to these discovery requests is contained
in the MDL discovery collection, Lilly’s counsel shall identify a specific means of
locating the information, or if unable to locate it, explain why counsel believes it is there

and what efforts were made to locate it.

Lilly is not required to produce information ing Prozac, if it is possible to

segregate that information from the discovery.
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Dan A. Hensley
Discovery Master
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evard, Suite 301
“99503-2648

Telephone 907.277.9511 Fecsimile 907.2762631

301 West Northern Lights |
Anchorage, Alaska
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FELDMAN A:::QSNSKY

» N THE SUPERIOR COURT FOR THE STATE OF ALASKA
| THIRD JUDICIAL DISTRICT AT ANCHORAGE

|
| STATE OF ALASKA,
Plaintiff,

[ v Case No. 3AN-06-05630 CI
- ELI LILLY AND COMPANY'S
OBJECTIONS AND RESPONSES TO
’ PLAINTIFF’S FIRST

Defendant. | INTERROGATORIES TO DEFENDANT

| ELTLILLY AND COMPANY,

Defendant Eli Lilly and Company (“Lilly” or “Defendant”) hereby answers and
objects to Plaintiff's First Interrogatories to Defendant (“Request” or “Interrogatories”) &s
| follows:
l PRELIMINARY STATEMENT
|

Lilly notes that there is a multi-district litigation captioned Jn Re Zyprexa Products

. Honoreble Jack Weinstein (the “MDL”). Lilly has produced approximately fifteen million
I
pages of materials, with indices or objective coding, pursuant to the terms of MDL Case

| Management Order (CMO) No. 2.! Consistent with the Court’s direction and the parties’

! The MDL Plaintiffs’ Steering Committec has acknowledged the comprehensiveness of Lilly’s
document production in the MDL. See Declaration of Melvyn 1. Weiss in Opposition to Motion to
Dissolve Multidistrict Litigation and/or Motion to Dissolve the Plaintiff Liaison Committee, Motion
| to Stay Settlement of Any MDL Cases Pending Hearing of These Motions and in Support of the
| Motion to Lift the Stay on Discovery, & copy of which is attached as Exhibit A. Further elaboration
is provided by The Plaintiffs’ Steering Committee Memorandum Summaerizing the Status and
Location of Information Obtained by the Committee in These MDL 1596 Proceedings, to which
Plaintiff may have access upon entry of en appropriate protective order. In addition, Judge
Weinstein has entered an Order stating, in pertinent part: “In order to reduce transactional costs and
the burdens on state courts, I have ruled that these materials shall be made ayailable free of charge to
litigants in state cases,” See Memorandum on Cooperation Between Federal end State Judges, MDL
1596 (JBW), dated January 18, 2007, attached as Exhibit B.

Exhlbit A, Page 1 of 44
Plaintifrs Motion to Compel
Case No, 3AN-08-05630 C

| Liability Litigation, MDL 1596, pending in the Eastern District of New York before the |

fo
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GENERAL OBJECTIONS

Lilly makes the following General Objections which are in addition 10, and
incorporated within, each of the Specific Responses set forth below:
| 1. Lilly objects to these discovery requests to the extent they seek information
}r end/or documents which are neither relevant to the claims or defenses of any party nor
| calculated to lead to the discovery of admissible evidence, including but not limited to
| information ebout adverse events not at issue; concern any Lilly product other than Zyprexa;
| seek information or documents that were prepared after the date(s) of the Zyprexa
1pr€SCﬁp\i0r5 to Alaska’s Medicaid recipients that Plaintiff claims were the cause of the
i damages it is secking in this matter and/or, in any event, after September 1, 2004; are not

‘ limited to contacts with physician(s) who issued the prescriptions to Plaintif’s Medicaid

‘ recipients that Plaintiff claims caused the damages it is seeking in this matter; or seek

“ information concerning doses, formulations or products containing Zyprexa not used by |

| Plaintiff's Medicaid recipients.
|

"

2. Lilly objects to these discovery requests, both individually and as a whole, on
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| the ground that they are overly broad, burdensome and oppressive. Responding to these
| discovery requests as currently drafted would be unreasonably difficult and expensive.
3. Lilly objects to these discovery requests on the ground that no distinction is

made between privileged and non-privileged information, documents, and/or trial preparation

materials and, therefore, these requests call for information and material which is beyond the
scope of permissible discovery and which is protected from disclosure by the attorney-client
privilege and the attorney work product doctrine. In setting forth its responses, Lilly does not

waive the attorney-client privilege, work product doctrine, or other privilege or immunity

Eli Lilly and Company’s Objections and Respounses to Plaintiff’s First I
Siate of dlaske n i Lﬂly v Company (Coan R S 006 95850 CT st Interrogatories to Defendant Page 4 o128
Plaintiff's Motion to Compel
Case No. 3AN-06-05630 CI ‘
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INTERROGATORY NO. 11. Identify any and all Lilly employees responsible
| for communicating with Comprehensive NeuroScience (CNS) from Oc_tober 1996 to Fhe
present regarding the development of Expert Consensus Guideline Series (ECGS) which
| relate or refer to the use of Zyprexa and describe the “chain of command’t or order'of
authority of reporting relationships from the level of such employees to the Chief Executive

Officer of Lilly.
ANSWER: Lilly incorporates General Objection Nos. 1,2, 3, 4, 5,6,7,9, 12,

| 13 and 16 as if set forth fully herein. Lilly also objects to this interrogatory on relevance
{ grounds. In its Memorandum Describing Claims and Proofs, setting forth the claims it seeks

| to prove in this lawsuit and the means by which it seeks to prove them, Plaintiff explicitly set

| forth that the only alleged misrepresentations about which it would submit evidence in
\\ support of its claims for damages are representations to prescribing physicians. Accordingly,

interrogatories relating to communications between Lilly and any person or entity other than

evard, Suite 301

.“ physicians that prescribed the Zyprexa prescriptions to Alaska’s Medicaid recipients which
| Plaintiff claims were the cause of the damages it is secking in this matter are not relevant to

| any of the claims in (his lawsuit, nor reasonably calculated to the discovery of admissible

evidence. Lilly further objects to this interrogatory on the grounds that it is overbroad,
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Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.2762631

unduly burdensome, and not reasonably calculated to the discovery of admissible evidence,

301 West Northem Lights i

es there is no allegation in the complaint referring or relating to CNS and/or the development
‘ of ECGS relating or referring to the use of Zyprexa. Lilly also objects to the phrase “from

the level of such employees to the Chief Executive Officer of Lilly” as overbroad and unduly

burdensome

INTERROGATORY NO. 12. With respect to sales of Zyprexa worldwide from
| October 1996 to the present, for each year state the:

a.  Revenue from such sales;
b.  Cost of product sold;
c.  Gross margin;

Eli Lilly and Compeny’s ObJections and Respon i
‘ LD oy OLjeoe e (C‘;( fau to Pdlalmm"scl;)‘irsl Interrogatories to Defendant
i Plaintiff's Motion to Compel

‘ Page 18 of 28
| Case No. 3AN-08-05530 Cl

i
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d. Operating Expenses;
e. Other Expenses; and

f.  Income before taxes.

ANSWER: Lilly incorporates General Objection Nos. 1,2, 3, 4,5,6,7, 8,10,
‘ 12, 13 and 16 as if set forth fully herein. Lilly objects to the terms in subparts a-f in their
| entirety as vague and undefined. Lilly also objeats to this interrogatory, including all of its
| subparts, on the grounds that it is overbroad, unduly burdensome, and not reasonably
calculated to lead to the discovery of admissible evidence, and seeks information that is not

relevant to any of the claims set forth or relief sought in this lawsuit

INTERROGATORY NO. 13. State the annual revenue from sales of Zyprexa in
Alaska from October 1996 to the present end the gross margin and income before taxes from
such sales.

ANSWER: Lilly incorporates General Objection Nos. 1, 2, 3, 4, 5, 6, 7, 8,9,

_vard, Saite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

3

o

12, 13 and 16 as if set forth fully herein. Lilly objects to the terms “annual revenue,” “gross
margin,” “income before taxes,” end “in Alaska” as vague and undefined. Lilly also objects

to this interrogatory on the grounds that it is overbroad, unduly burdensome, and not

LANE PO
301 West Northern Lights E,

reasonably calculated to lead to the discovery of admissible evidence, and sees information
i that is not relevant to any of the claims set forth or relief sought in this lawsuit.
INTERROGATORY NO. 14. Identify the individuals who created and/or

| maintained the documents that were produced in the Zyprexa MDL with the following
| beginning Bates Numbers:

ANSWER: Lilly incorporates General Objection Nos. 1,2, 3, 4, 5, 6, 7, 9, 12,
13, 14, and 16 as if set forth fully herein. Lilly objects to the terms “created and/or
meintained” as vague and undefined. Subject to and without waiving these objections, Lilly
will provide, where available, the identity of the custodian or document database from

whom/which each document was obtained. Further subject to and without waiving these

Eli Lilly end Company’s Objections and Respouses to Plaintiff's Fi i

Sttt o i B Ly o) coons wad e P 75 t irst Interrogatories to Defendant =
Plaintiff's Motion to Compel Ro 139123
Case No. 3AN-06-05630 C!
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IN THE SUPERIOR COURT FOR THE

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

Defendant

NOTICE OF FILING PLEADING
AND EXHIBITS UNDER SEAL

the State of Alaska is filing a pleading titled “Plaintiff’s Response to
Defendant’s Motion to Compel Discovery.” Because one or more exhibits filed with
ings may be confidential documeénts under the Court’s April 6, 2007 oral

ka is submitting this pleading and the attached exhibits under

1\jouc: of Filing Pleadings and Exhibits Under Seal
iS)tuzepf.»”mka v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV
age | of 2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

| STATE OF ALASKA, ‘
” Plaintiff, | Case No. 3AN-06-05630-CI

‘ DEFENDANT ELI LILLY &

‘ > COMPANY’S MOTION
ELILILEY AND COMPANY, TO COMPEL DISCOVERY AND
Defendant. MEMORANDUM IN SUPPORT

lv.
\

{

I

‘ COMES NOW, Defendant Eli Lilly and Company (“Lilly”), through counsel of record,
|

and pursuant to Civil Rule 37(a), hereby moves to compel meaningful responses to the
l discovery demands it has served upon the State of Alaska (the “State”) seeking the factual
bases of the State’s Alaska Unfair Trade Practices and Consumer Protection Act claim.' The

State’s boilerplate responses to Lilly’s discovery offer no more than the fact-devoid

i‘ allegations of the Complaint, and fail to supply even one single fact demonstrating the who,
“‘ what, when, where, or how of Lilly’s alleged misconduct.

[

“ With the trial’s first phase less than three months away and summary judgment briefing
| already before the Court, the State’s refusal to provide Lilly with critical information about
|\ its claim is unjustified and prejudices Lilly’s ability to defend this case. Lilly requests that

“ the Court order the State to produce this information immediately.

|
|

' This motion is being filed with the Court, rather than with the discovery master because
Judge Hensley has advised that he would be unavailable the month of December.
Additionally, Lilly moves only on discrete discovery items in the instant motion, but reserves
its rights to seek court intervention on the State’s other discovery deficiencies at a later time.
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DEFICIENCIES IN THE STATE’S DISCOVERY RESPONSES

A. Information Regarding the State’s UTPCPA Claim.

Count 5 of the Complaint is for violation of the Alaska Unfair Trade Practices and
| Consumer Protection Act, AS 45.50.471, et seq. (the “UTPCPA”), which the State vaguely
“ alleges Lilly violated in its marketing and advertising of /,,\'prcxa.2 The State has proposed
[

!} that the liability elements of the UTPCPA claim be tried in the first phase of the bifurcated
‘ trial, scheduled to start in March 2008.

‘ On October 29, Lilly served a set of interrogatories and requests for production of
| documents upon the State, specifically tailored to the State’s UTPCPA claim, and designed to

elicit the facts that the State will rely upon to establish its claim.’> The interrogatories

obligate the State to enumerate each instance in which it alleges that Lilly violated the

i UTPCPA, and to state the specific factual bases for each such instance, and the resulting

| ascertainable loss.” But the State has refused to supply this information.

| in the Complaint:

In its responses, the State instead merely repleads the same vague allegations set forth

| % See Complaint at § 52-55.

| * See Exhibit A, Lilly’s Fourth Set of Inte ies; Exhibi illy’s F
Requesis . Producliohb et of Interrogatories; Exhibit B, Lilly’s Fourth Set of

* See Exhibit A.

Defendant’s Motion to Compel Discovery and Memorandum in Support
e
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 2 of 7
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Porter, designated as the only witnesses from the State with knowledge about the State’s

knowledge of any events in the Complaint, and had no recollection of any communications

| = :
from anybody at Lilly about anything.

Lilly “minimize[ed] the magnitude and hazard of olanzapine-
induced weight gain™;

Lilly “den[ied] a causal relationship between olanzapine and
hyperglycemia and/or diabetes:

Lilly “claim[ed] that hyperglycemia and/or diabetes occurring

during treatment with olanzapine occurred at rates comparable to

other antipsychotic medications; and

Lilly “misrepresented that Zyprexa was an appropriate treatment
b . 5 e S
for *complicated mood disorder and other off-label uses.

These superficial answers are mimicked verbatim in each of the State’s responses. At
no place has the State identified any specific act, communication, document or event by
which Lilly made these alleged communications to the State of Alaska or any Alaska

prescriber, or whether and how the State suffered an ascertainable loss from these actions. In

addition, the State’s pharmacy director Dave Campana and former medical director Thomas

communications with Lilly and the events described in the Complaint, were unable to specify

any misrepresentations by any representative of Lilly. Indeed Dr. Porter denied having

xhibit C, Plaintiff’s Responses to Defendant’s Fourth Set of Interrogatories.
°Id.

Defendant’s Motion to Compel Discovery and Memorandum in Support

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 3 of 7
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301 West

| The State purports to justify its failure to provide specific facts on the grounds that
| Sta s to justly
|

| discovery is ongning._ Pursuant to Civil Rule 37(a)(2)(B). Lilly has in good faith conferred

| with the State in an effort to secure the discovery without court action 1o no avail. See,

Exhibit D.

Exhibit F, Letter from Eric Rothschild to Christiaan Marcum, dated November 30, 2007, and

| TL ARGUMENT

| ainst the State’s UTPCPA
\

| claim. It requires the State to provide the specific facts (namely the w ho, what, when, where,

and how) of Lilly’s alleged violation(s) of the UTPCPA. Yet all that the State has provided

are boilerplate responses that are no more informative that the allegations of the Complaint.

“ This case is far beyond the pleadings stage, and it is not enough for the State merely to rest

[ on the allegations of the Complaint.® It must provide specific facts demonstrating that there

: s )
| is a genuine issue for trial.

| Plainly, to prevail on its UTPCPA claim, the State must present evidence of specific
! misconduct occurring in Alaska. In Lee v. State, for example, the Alaska Supreme Court

} upheld a finding that the defendant violated the UTPCPA because the State was able to point

|

ﬁg(jf; id; Exhibit D, Letter from Christiaan Marcum to Eric Rothschild, dated December 3,

8
See generally Meyer v. State, Dep’t of Rev i i x
ST v e 1999){) of Revenue, Child Support Enforcement Div. ex rel.

°Id. at 367.

Defendant’s Motion to Compel Discovery and Memorandum in Support

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Paged of 7
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‘m specific advertisements the defendant placed in the Anchorage Daily News, specific

misrepresentations on the defendant’s website, and specific statements contained in specific

0 Case law regarding other states’ unfair trade practices

2 S50
| handouts at a specific presentation.
|

| act makes clear that a party alleging violation of the act can only proceed upon a showing of
specific facts of misconduct.""

In stark contrast to the proof offered in Lee, the State has yet to present to Lilly
anything more than a vague impression of what its UTPCPA claim is about. The State’s
| discovery responses are without substance, and the witnesses put up by the State as most
knowledgeable about the communications with Lilly and allegations in the Complaint (Dave
Campana and Thomas Porter) were unable to identify the actions that constitute violations of
the UTPCPA. The State has not identified the equivalent of the advertisements, websites or

brochures, that the Supreme Court found sufficient to sustain the UTPCPA violation in Lee.

In light of the facts that the first phase of the trial is scheduled to commence in fewer than

| ' Lee v. State, 141 P.3d 342, 345-46, 351 (Alaska 2006).

' See e.g., Frederico v. Home Depot, __F.3d __, 2007 WL 3310553 (3" Cir. (N.J.) Nov. 9,
2007) (affirming dismissal of claim under New Jersey Consumer Fraud Act where plaintiff
made only generic allegations and failed to spell out specific misrepresentations alleged);
USAlliance Fed. Credit Union v. Cumis Ins. Soc’y., Inc., 346 F.Supp.2d 468, 472 (S.D.N.Y.
2004) (dismissing claim brought under New York Consumer Protection Act for failure to
include specific allegations as to acts that formed basis of claim); Bob Timberlake Collection,
Inc. v. Edwards, 626 S.E.2d 315, 323 (N.C. 2006) (affirming dismissal of claim brought
under North Carolina Unfair and Deceptive Trade Practices Act upon plaintiff’s failure to
al]egc_’spccm'c cgndqg by defendant causing injury to plaintiff); Marshall v. Priceline.com
Inc., 2006 WL 3175318 (Del.Super. Oct. 31, 2006) (dismissing consumers’ claim under

Delaware Consumer Fraud Act in absence of speci i B
; ecific alle y
in Delaware), p gation that a fraud was committed

Defendant’s Motion to Compel Discovery and Memorandum in Support

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 5of 7
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three months and that summary judgment briefing is already before the Court, the Court

| should order the State to supply this information immediately.
|

( The State’s position that it has no obligation to provide meaningful discovery responses
|

| because discovery is ongoing is not sufficient. At a minimum, the State must articulate to
Lilly the facts concerning Lilly’s alleged unlawful acts in Alaska that it was aware of when it

first chose to assert its UTPCPA claim, and when it represented to the Court that it was ready

to go to trial in March. In fact, the State’s counsel represented at the deposition of Dave

Campana that he could “point to lots” of false statements made by Lilly to the State of

Alaska,'> but has never “pointed to” a single one of them. To the extent that ongoing
discovery does have some bearing on the State’s ability to respond fully, the State should be
required to explain what discovery is needed, provide Lilly with the facts of which it is
presently aware, and supplement its responses once discovery is complete.

III. CONCLUSION

For the foregoing reasons, Lilly respectfully requests that the Court enter an order in the

form attached requiring the State to provide immediately complete responses to
|
" Interrogatories Nos. 66-72 and produce documents in response to Document Request No. 60.

Alternatively, Lilly requests that the Court order the State to supplement its responses and
production immediately after the State’s completion of discovery, and permit Lilly to
supplement its summary judgment motion at that time.

" Exhibit E, Campana Tr. at p. 300.

Defendant’s Motion to Compel Discovery and Memoran um in Support
Memorand S
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 6 of 7
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301 West

DATED this 13" day of December, 2007.

Attorneys for Defendant

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square

18" & Arch Streets

Philadelphia, PA 19103

(215) 981-4000

LANE POWELL LLC

By( // LXQLUQZ 7LQQM

inmmn Jamieson, ASBA No. 84112
Andrea E. Girolamo-Welp, ASBA No. 02 11044

fy that on December 13 2007, a copy of the
served by c-mail and hand-delivery on

AT *i: i>1; A

Y

Defendant’s Motion to Compel Discove!
! 1 to ry and Memorandum in Si
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
Case No. 3AN-06-05630 CI

v.
DEFENDANT ELI LILLY AND
COMPANY’S FOURTH SET OF
Defendant. INTERROGATORIES TO
LAINTIFF STATE OF ALASKA

PLAINTIFF STATE OF ALASRA

ELI LILLY AND COMPANY,

-

Pursuant to Rule 33 of the Alaska Rules of Civil Procedure, defendant Eli Lilly and
Company (“Lilly”) requests that plaintiff State of Alaska, in accordance with the definitions
and instructions set forth below, answer each interrogatory separately and under oath, within
thirty days of service hereof.

INSTRUCTIONS

{. Each interrogatory shall be answered separately and fully in writing under
oath, unless it is objected to, in which event the reasons for objection shall be stated in lieu of
an answer. The answers are to be signed by the person making them, and the objection
signed by the attorney making them. An interrogatory otherwise proper is not necessarily
objectionable merely because an answer to the interrogatory involves an opinion or
contention that relates to fact or the application of law to fact.

2. Unless otherwise indicated, plaintiff should respond to these interrogatories
by listing all documents referred to in formulating its responses, wherever located, along with
the date prepared, sent and/or received. Where only a portion of a document relates or refers
to the subject indicated, the entire document, along with all attachments, appendices and/or
exhibits, must nevertheless be noted in your response.

3. If any interrogatory is answered by a reference to documents, compilations,
abstracts and/or other records, please attach same as exhibits to plaintiff’s responses to these

interrogatories.

EXHIBIT

|
|
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4, For any document that you claim is being withheld under claim of privilege,

please set forth the following information:

work product, or for any other reason,
of the document and a description of the file

a. the general subject matter
or other location where it was found;
b. the title, heading or other location where it was found;

¢. the date appearing on the document (if no date appears thereon, then the

approximate date on which the document was prepared);
d.  the general nature or description of the document (i.e., whether it is a
letter, memorandum, invoice, etc.) and the number of pages of which it consists;
e. the identity of each person who prepared, authored or signed the
document;
the identity of each person to whom the document (or copy thereof) was
addressed and/or sent;
the identity of each person who has custody of the document (or a copy
thereof); and

h.  the specific basis or ground upon which the document is being withheld.
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5. If you do not have all the documents responsive to any paragraph, please so
state and identify each person who you know or believe may have such documents.

6. [Each of the following interrogatories is intended to be a continuing
1 interrogatory, and Lilly hereby demands that if at any later date, plaintiff obtains any
additional facts, or forms any conclusions, opinions, or contentions different from those set
forth in the answers to these interrogatories, plaintiff shall supplement and/or amend the
answers to these interrogatories promptly, and sufficiently in advance of trial, to fully set
forth such differences.

7. Unless otherwise indicated, the relevant time period is 1996 to the present.

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 2 of 11

Defendant Eli Lilly and Company’s Fourth Set of Interrogatories to Plaintiff State of Alaska ‘
1
[

EXHIBIT
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DEFINITIONS

DEFUN =

The definitions set forth in Alaska Rule of Civil Procedure 33 are adopted

herein.

The term “you” or “your” or “plaintiff” or «Alaska” means plaintiff State of

Alaska.

3.  The term “Lilly” means defendant Eli Lilly and Company.

4. The term “Medicaid recipient” means a resident of the State of Alaska that
received Medicaid assistance from 1996 to the present.

5. The term “PBM” means any person or entity that has managed, administered,
or has otherwise been responsible for providing pharmacy benefits to Alaska Medicaid
recipients.

6. The term “employees” means the individuals employed by Alaska during the
relevant time period, regardless of whether they are currently employed by Alaska.

7. The term “Complaint” means the Complaint filed by Alaska on March 1,
2006.

"
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8. “Document” shall have the meaning set forth in Rule 34 of the Alaska Rules

2
]
F
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X
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32
2

| of Civil Procedure, and includes all forms of writings as defined in Rule 1001(1) of the

Alaska Rules of Evidence, and includes any reduction to tangible form, whether written,

Telephone 907277.9511 Facsimile 907.276.2631

recorded, taped, filmed, videotaped or in computer, digital or magnetic memory or storage, of
communication, information, or data, including any graphic matter of any kind or nature,
however produced or reproduced, and also includes originals, drafts, and non-identical
copies, wherever located. “Document” shall include, but not be limited to, books, contracts,
agreements, correspondence, electronic mail (email), computer tapes, discs, magnetic
i memory, printouts and keypunch cards, memoranda, diaries, notes reports, bulletins, printed
forms, telegraphic communications, pleadings and other legal papers, notes. telexes,

telegrams, telecopies, facsimile reproductions, or “faxes,” factual compilations, data

| i
|| Defendant Eli Lilly and Company’s Fourth Set of Interrogatories to Plaintiff State of Alaska

i State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CT) Page3of 11

“ EXHIBIT __A
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| compilations, statistical compilations, plans, diagrams, journals, change orders, studies,

surveys, sketches, art work, graphics, checks, ledgers, catalogues, brochures, pamphlcts,

press releases, advertisements, invoices, minutes, phomgraphs, microfilms, microfiche, films,
quotes, stenographic notes, computer disks, telephone rec!

and transeriptions. This definition shall apply to all Documents in the

[ personnel files, ords, schedules,
'\‘ bids, voice recordings,
}1 possession, custody or control of the Defendant herein, or that of their attorneys, agents,
:“ employees, officers, directors, or representatives, irrespective of who generated, prepared or
signed the Documents.

9. Theterm “communication” means any exchange or transfer of information in

l

the form of facts, ideas, inquiries, or otherwise, whether written, oral, or in any other form.

10. The terms “concerning” Of «concern” mean regarding, relating to, referring to,

{ describing, evidencing or constituting.

ile 907.276.2631

E‘ 11. When referring to a person, “to identify” means to give, to the extent known,
|| the person’s full name, present or last known address, and when referring to a natural person,

3
=
<
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“ additionally, the present or last known place of employment. Once a person has been
\‘\ identified in accordance with this subparagraph, only the name of that person need be listed
in response to subsequent discovery requesting the identification of that person.

12. When referring to documents, “to identify” means to give, 10 the extent

Telephone 907 277‘ “75 1

Kknown, the (i) type of document; (ii) general subject matter; (iif) date of the document; and‘
(iv) author(s), addressee(s) and recipient(s).

13. The terms “all” and “each” when used separately shall be construed as “all
| and each.” The connectives “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the discovery request all responses
that might otherwise be construed to be outside of its scope. The use of the singular form of

any word includes the plural and vice versa.

Defendant Eli Lilly and Company’s Fourth Set of Interrof i i
b gatories to Plaintiff St
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) i i Page dof 11
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14. “State the basis” shall mean (i) identify each and every communication,

document, and thing (and, where pertinent, the section, article, or subparagraph thereof),

which forms any part of the source of a part of your information concerning the alleged facts
or legal conclusions referred to by the interrogatory; (ii) state separat

dentifying the acts or omissions to act by stating their

ely the acts or omissions

to act on the part of any person (i
nature, time and place and identifying the persons involved) which form any part of your
information concerning the alleged facts or legal conclusions referred to in the interrogatory;
and (iif) state separately any other fact which forms the basis of your information concerning
the alleged facts or legal conclusions referred to in the interrogatory.

15. A request that you “describe in detail” means, in the case of an act,
transaction, event, relationship, thing or occurrence:
a full description of such act, {ransaction, event, relationship, thing or occurrence, including
complete references to date(s), place(s), person(s) involved and the manner or means of such
involvement;
identification of the source of the information concerning such act,

transaction, event, relationship, thing or occurrence including the datc on

3
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which such information was received;

identification of each document that evidences, refers or relates to such

301 West Northern Li
Telephone 907.277.9511

act, transaction, event, relationship, thing or occurrence; and

identification of each person having knowledge of such act, transaction,

event, relationship, thing or occurrence.
INTERROGATORIES

Interrogatory No. 66: State the number of times that you contend Lilly violated

the Alaska Unfair Trade Practices and Consumer Protection Act, AS 45.50.471, et seq., as

alleged in the Fifth Claim for Relief in the Complaint by:

Defendant Eli Lilly and Company's Fourth Set of In i
ailys terrogatories to Plaintiff Stat
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06—(§5630 cn it Page 5of 11
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Telephone 907.277.9511 Facsimile 907.276.2631

“represent[ing] Zyprexa had characteristics, uses, benefits and/or qualities that

it did not have;”

“represent[ing] that Zyprexa was of a particular standard, quality and grade
suitable for consumption when in fact it was not;”

“advertis[ing] Zyprexa with an intent not to sell it as advertised;”

“engag[ing] in conduct creating a likelihood of confusion or a
misunderstanding and which misled or damaged buyers of Zyprexa, including

the State of Alaska;”
“us[ing] misrepresentations or omissions 0 material facts with the intent that
others rely on the misrepresentations or omissions in connection with the sale
of Zyprexa;” and/or

(f) “violat[ing] the labeling and advertising provisions of AS 17.20.”

Answer:

Interrogatory No. 67: Identify every alleged violation enumerated in response to
Interrogatory No. 66 which was the result of Lilly’s representing that “Zyprexa had
characteristics, uses, benefits and/or qualities that it did not have, in violation of
AS 45.50.471(b)(4),” as alleged in paragraph 53(a) of Complaint. For each representation,
your response should identify who made the representation, the recipient(s) of the
representation, the method of communication, the date of the representation, the content of
the representation, and the basis for your contention that the representation was false,
including but not limited to identifying what characteristics, uses, benefits and/or qualities

Lilly represented Zyprexa to have, which it did not have.

Defendant Eli Lilly and Company’s Fourth Set of Interro inti
gatories to Plaintiff State of Alaska
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page6of 11

EXHIBIT
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Answer:

Interrogatory No. 67: Identify every alleged violation enumerated in response to
f‘ Interrogatory No. 66 which was the result of Lilly’s representing that “Zyprexa was of a
| particular standard, quality and grade suitable for consumption when in fact it was not, in
violation of AS 45.50.471(b)(6),” as alleged in paragraph 53(b) of Complaint. For each
representation, your response should identify who made the representation, the recipient(s) of
V the representation, the method of communication, the date of the representation, the content
of the representation, and the basis for your contention that the representation was false,
including but not limited to identifying what characteristics, standard, quality and grade Lilly

| represented Zyprexa to have, which it did not have,

Answer:
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Interrogatory No. 68: Identify every alleged violation enumerated in response to
Interrogatory No. 66 which was the result of Lilly’s “advertis[ing] Zyprexa with an intent not
to sell it as advertised, in violation of AS 45.50.471(b)(8),” as alleged in paragraph 53(c) of
the Complaint. Your response should identify each and every representation you contend
constitutes an advertisement, the content of the advertisement, where the advertisement was

published, transmitted, or otherwise communicated, the date of the advertisement, who

Defendant Eli Lilly and Company’s Fourth Set of Interro, i inti
to
State of Alaska v. Eli Lilly and Company (Case No, 3AN—06~55SSJB‘EC!I;O R Page 7 of 11

EXHIBIT
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received the advertisement, and the basis for your contention that Lilly’s intent contradicted

the content of the advertisement.

Answer:

Interrogatory No. 69: Identify every alleged violation enumerated in response to
| Interrogatory No. 66 which was the result of Lilly’s “engag[ing] in conduct creating a
likelihood of confusion or a misunderstanding and which misled or damaged buyers of
Zyprexa, including the State of Alaska, in violation of AS 45.50.471(b)(11),” as alleged in
paragraph 53(d) of the Complaint. Your response should describe in detail each incidence of
alleged conduct, identify who engaged in the conduct and describe their involvement,
identify when the conduct occurred, identify where the conduct occurred, and identify what

was confusing or misleading about the conduct, and identify what buyers were misled and/or

o
2
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damaged by the conduct.

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

Answer:

301 West Northern Lights Boulevard, Suite 301

Interrogatory No. 70: Identify every alleged violation enumerated in response to
Interrogatory No. 66 which was the result of Lilly’s “us[ing] misrepresentations or omission

of material facts with the intent that others rely on the misrepresentations or omissions in

Defendant Eli Lilly and Company’s Fourth Set of Interro, i i
atories to P!
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06—(§S63{) ecs‘)o et Page8ofll
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LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

le 907.276.2631

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsi

connectio
paragraph 53(e) of
who made the representation,

communication,

should identify the information that was omitted, the date that thy

| of the Complaint. Your response should identify each provision of AS 17.20 that you

0.471(b)(12),” as alleged in
nse should identify

n with the sale of Zyprexa, in violation of AS 45.5
the Complaint. For each representation, your respol
the recipient(s) of the representation,
the content of the representation, and the basis

the method of

the date of the representation,

for your contention that the representation was false. For each omission, your response
e information should have

been communicated, and the person(s) to whom the information should have been

communicated.

Answer:

Interrogatory No. 71: Identify every alleged violation enumerated in response to
Interrogatory No. 66 which was the result of Lilly’s “violat[ing] the labeling advertising

provisions of AS 17.20, in violation of AS 45.50.471(b)(48),” as alleged in paragraph 53(f)

contend was violated, describe in detail each incidence of alleged conduct resulting in that
violation of AS 17.20, identify who engaged in the conduct and describe their involvement,
identify when the conduct occurred, and identify where the conduct occurred.

Answer:

Defendant Eli Lilly and Company’s Fourth Set of Interrogatori
State of Alaska v. Eli Lilly and Company (Case No. 3AN<060—%;63:)I cél;o Banants S0 Page 9of 11
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301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276 2631

Interrogatory No. 7
| Interrogatory No. 66, identify the “ascertainable loss of money or property

resulted from that specific violation.

Answer:

DATED this 29th day of October, 2007.
Attorneys for Defendant

PEPPER HAMILTON LLP

3000 Two Logan Square, Suite 3000
(215) 981-4000
LANE POWELL LLC

2: For each individual violation enumerated in response to
» that you contend

Andrew R. Rogoff, admitted pro hac vice
Eric I. Rothschild, admitted pro hac vice

Philadelphia, Pennsylvania 19103-2711

EY s lmeWNla

1 certify thet on October 28, 2007, 2 copy of

|| the foregoing was served by hand-delivery on:

Eric T. Sanders, Esg
Feldmen Oriensky & Sa
4

00
Alaska 99501-5941

009867.0038/162007.1

Defendant Eli Lilly and Company’s Fourth Set of Interrogatories to Plaintiff Stat
State of Alaska v. Eli Lilly and Company (Case No. 3AN~O6—§5630 Cn B

002081

Brewster H. Jamieson, ASBA No. 8411§22
Andrea E. Girolamo-Welp, ASBA No. 0211044
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301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

and state that I am the

VERIFICATION CERTIFICATE

STATE OF ALASKA

THIRD JUDICIAL DISTRICT
I, , being first duly sworn upon oath, depose
for the State of Alaska. [ have reviewed

the answers to the foregoing interrogatories and to the best of my knowledge and belief, the

answers are true and complete.

STATE OF ALASKA

SUBSCRIBED AND SWORN TO THIS day of , 2007,
, Alaska.

Notary in and for the State of Alaska
My commission expires:

Defendant Eli Lilly and Company’s Fourth Set of Interr: i inti
an ogatories to Plaintiff State of Al
State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 CI) o Page 11 of 11
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,
Case No. 3AN-06-05630 CI

i DEFENDANT ELI LILLY AI}'D
; COMPANY’S FOURTH SE
ELI LILLY AND COMPANY, D EGQUESTS FOR
PRODUCTION OF DOCUMENTS
Defendant. TO PLAINTIFE STATE OF ALASKA

Defendant Eli Lilly and Company (“Lilly”
Procedure 34, requests that plaintiff State of Alaska produce for inspection and copying the
or control within

), pursuant to Alaska Rule of Civil

following documents, materials, and things within its possession, custody,
thirty days of service of this discovery request at the offices of Lane Powell LLC, 301
‘ W. Northern Lights Blvd., Suite 301, Anchorage, Alaska 99503. In responding to these

| requests for production, please furnish all information available to you, including any

LANE POWELL LLC
301 West Northern Lights Boulevard, Suite 301

| information possessed by any agent, employee or attorney representing you.
INSTRUCTIONS
1. Any request for production propounded in the disjunctive shall also be read as

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

if it is propounded in the conjunctive and vice-versa. Any request for production propounded
in the masculine shall be read as if propounded in the feminine and vice-versa. Any request
for production propounded in the singular shall be read as if propounded in the plural and

vice-versa.

| 2. If you know of any documents or things responsive to these requests which

are not in your possession, custody or control, identify such documents and state the name

| and business address of the person who has possession, custody and control thereof.

“Identify” in this context means to provide, to the extent known, the (i) type of document(s);

(ii) general subject matter of the document(s); (iii) date of the document(s); and (iv) full

EXHIBIT g
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LANE POWELL LLC

301 West Northem Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511 Facsimile 907.276.2631

‘ oyment of

names, present or last known addresses and present or last known places of empl

the authors(s), addressee(s) and recipient(s) thereof.
3. For any document which you claim is being withheld under claim of
please set forth the following information:

| pnvnkge work product, or for any other reason,
ocument and a description of the file

a. the general subject matter of the d
or other location where it was found;
b. the title, heading or other location where it was found;
¢c. the date appearing on the document (if no date appears thereon, then the
approximate date on which the documents was prepared);

d. the general nature or description of the document (i.e., whether it is a
letter, memorandum, invoice, etc.) and the number of pages of which it
consists;

e. the identity of each person who prepared, authored or signed the
document;

£, the identity of each person to whom the document (or copy thereof) was
addressed and/or sent;

g. the identity of each person who has custody of the document (or a copy
thereof); and

h. the specific basis or ground upon which the document is being withheld.

4. If there are no documents or things that are responsive to a request,
affirmatively state so for each such request.
i 5. Unless otherwise indicated, the relevant time period is 1996 to the present.
DEFINITIONS
The definitions set forth in Alaska Rule of Civil Procedure 34(a) are adopted

Defendant Eli Lilly and C ’s Fourth Set of Ri
Production of Documents to Plaintiff State o!Alask:quesu A
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)

Page2of4
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LANE POWELL LLC

301 West Northemn Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Telephone 907.277.9511

Facsimile 907.276.2631

| State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cp

2. “Document” shall have the meaning set forth in Rule 34 of the Alaska Rules of
Civil Procedure, and includes all forms of writings as defined in Rule 1001(1) of the Alaska
Rules of Evidence, and includes any reduction to tangible form, whether written, recorded,
taped, filmed, videotaped or in computer, digital or magnetic memory or Storage, of|
communication, information, or data, including any graphic matter of any kind or nature,
| however produced or reproduced, and also includes originals, drafts, and non-identical copies,

wherever located. “Document” shall include, but not be limited to, books, contracts,

agreements, correspondence, electronic mail (email), computer tapes, discs, magnetic memory,
printouts and keypunch cards, memoranda, diaries, notes reports, bulletins, printed forms,
telegraphic communications, pleadings and other legal papers, notes. telexes, telegrams,
telecopies, facsimile reproductions, or “faxes,” factual compilations, data compilations,
statistical compilations, plans, diagrams, journals, change orders, studies, surveys, sketches, art
work, graphics, checks, ledgers, catalogues, brochures, pamphlets, press releases,
advertisements, invoices, minutes, photographs, microfilms, microfiche, films, personnel files,
quotes, stenographic mnotes, computer disks, telephone records, schedules, bids, voice
recordings, and transcriptions. This definition shall apply to all Documents in the possession,
custody or control of the Defendant herein, or that of their attorneys, agents, employees,
officers, directors, or representatives, irrespective of who generated, prepared or signed the
Documents.

3. The term “you” or “your” or “plaintiff” or “Alaska” means plaintiff State of
Alaska.

4.  The term “Lilly” means defendant Eli Lilly and Company.

5.  The term “Medicaid recipient” means a resident of the State of Alaska that

received Medicaid assistance from 1996 to the present.

Defendant Eli Lilly and Company’s Fourth Set of R
Production of Documents to Plail{tifrstale of A&Sk:quests o

Page3of4
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6. The term “PBM” means any person or entity that has managed, administered,

or has otherwise been responsible for providing pharmacy benefits to Alaska’s Medicaid

recipients.
7. The term “employees” means the individuals employed by Alaska during the

are currently employed by Alaska.

| relevant time period, regardless of whether they
v 8.  The term “Complaint” means the Complaint filed March 1, 2006.
9. The term “communication” means any exchange or transfer of information in
the form of facts, ideas, inquiries, or otherwise, whether written, oral, or in any other form.
10. The terms “concerning” or “concern” mean regarding, relating to, referring to,
describing, evidencing or constituting.
REQUESTS FOR PRODUCTION
Request for Production No. 60: All documents referenced or identified in

i
| response to Lilly’s Fourth Set of Interrogatories.
|

Response:

S
=
€
2
=)
z
=}
-]
B
Z
<

Anchorage, Alaska 99503-2648
Telephone 907.277.9511 Facsimile 907.276.2631

DATED this 29th day of October, 2007.
Attorneys for Defendant

301 West Northem Lights Boulevard, Suite 301

PEPPER HAMILTON LLP

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
3000 Two Logan Square, Suite 3000
Philadelphia, Pennsylvania 19103-2711
(215) 981-4000

I certify that on October 29, 2007, a copy of LANE POWELL LLC

the foregoing was served by hand-delivery on:

Eric T. Sanders, Es:
Feldman Orlansky & Sanders
500 L. Street, Suite 400
9952}-59(1
: 2,

v/A:ml'\qlxy’, Al?kl
e Kold— it H. Jamieson, ASBA N
rewster H. Jamieson, ANo. 8411122
| 106656.0983/162016.1 Andrea E. Girolamo-Welp, ASBA No. 0211044

Defendant Eli Lilly and Company’s Fourth Set of R
Production of Documents to Plaizltiﬂ‘ State of Aruk:ques's o
: State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (8))) Pagedol4
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STATE OF

Ve

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

ALASKA,

ELI LILLY AND COMPANY,

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Plaintiff,
Case No. 3AN-06-05630 CI

Defendant.

FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

Alaska, provides the following Answers to Defendant’s Fourth Set of Interrogatories. The

State specifically reserves the right to supplement and amend these responses as provided by

the applicable rules of procedure.
INTERROGATORIES

PLAINTIFE’S RESPONSES TO DEFENDANT’S
FOURTH SET OF INTERROGATORIES

Pursuant to Rule 33 of the Alaska Rules of Civil Procedure, Plaintiff, the State of

INTERROGATORY NO. 66: State the number of times that you contend Lilly

violated the Alaska Unfair Trade Practices and Consumer Protection Act, AS 45.50.471, et

seq., as alleged in the Fifth Claim for Relief in the Complaint by:
____(a)__“represent[ing] Zyprexa had characteristics, uses, benefits and/or qualities

that it did not have;”

Plaintiff’s Responses to Defendant’s State of Alaska v. Eli Lilly and
Fourth Set of Interrogatories f Ca;v.e I‘;o,ll’zi;ri%?gg%ag
Page 1 of 11
EXHIBIT (1/
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“represent[ing] that Zyprexa was of a particular standard, quality and grade

suitable for consumption when in fact it was not;”
“advertis[ing] Zyprexa with an intent not to sell it as advertised;”
“engag[ing] in conduct creating a likelihood of confusion or a
misunderstanding and which misled or damaged buyers of Zyprexa,
including the State of Alaska;”
“us[ing) misrepresentations or omissions of material facts with the intent that
others rely on the misrepresentations or omissions in connection with the sale
of Zyprexa;” and/or
() “violat[ing] the labeling and advertising provisions of AS 17.20.
ANSWER: The State objects to the foregoing interrogatory in that discovery is
ongoing in this case. The State has only recently received document discovery from Lilly
and is still in the process of taking depositions of Lilly witnesses with information relevant to
the State’s claims. Subject to and without waiving this objection, it is clear that Lilly
engaged in conduct violating the above-referenced provisions of the Alaska statutory law by
minimizing the magnitude and hazards of olanzapine-induced weight gain, denyinga causal
relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

| nyperglycemia and/or diabetes occurring during treatment with olanzapine occurred atrates

FELDMAN ORLANSKY s s ety
& Sk comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
500 L STREET
FPOURTH FLOOR Z o, - < .

Avcaonace % yprexa was an appropriate treatment for “complicated mood disorders™ and other off-label
TEL: 007.272.3538
FAX: 907.274.0819 inti S )

iémuf;’:ti?g?:szs to D_efendant s State of Alaska v. Eli Lilly and Company
urth f Interrogatories
2 Case No. 3AN-06-5630 CI

Page2 of 11
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

uses. This list is intended to be illustrative and not exhaustive. Itis clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred

in Alaska.

INTERROGATORY NO. 67: Identify every alleged violation enumerated in

INTERRULA L A

response to Interrogatory No. 66 which was the result of Lilly’s representing that “Zyprexa

had characteristics, uses, benefits and/or qualities that it did not have, in violation of
AS 45.50.471(b)(4),” as alleged in paragraph 53(a) of Complaint. For each representation,
your response should identify who made the representation, the recipient(s) of the
representation, the method of communication, the date of the representation, the content of
the representation, and the basis for your contention that the representation was false;
including but not limited to identifying what characteristics, uses, benefits and/or qualities
Lilly represented Zyprexa to have, which it did not have.

ANSWER: The State objects to the foregoing interrogatory in that discovery is
ongoing in this case. The State has only recently received document discovery from Lilly
and is still in the process of taking depositions of Lilly witnesses with information relevant to

the State’s claims. Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions of the Alaska statutory law by

__minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal |

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred atrates

Plaintiff’s Responses to Defendant’s State of Alaska v. Eli Li,
e . EWE
Fourth Set of Interrogatories gl C:se I\}o zél;vx;r_xgggg%ag
Page 3 of 11
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTHFLOOR
ANCHORAGE, AK
99501

TEL: 907.272.3538
FAX: 907.274.0819

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label
uses. This list is intended to be {llustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 67: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result of Lilly’s representing that “Zyprexa
was of a particular standard, quality and grade suitable for consumption when in fact it was
not. in violation of AS 45.50.471(b)(6),” as alleged in paragraph 53(b) of Complaint. For
each representation, your response should identify who made the representation, the
recipient(s) of the representation, the method of communication, the date of the
representation, the content of the representation, and the basis for your contention that the
representation was false, including but not limited to identifying what characteristics,
standard, quality and grade Lilly represented Zyprexa to have, which it did not have.
ANSWER: The State objects to the foregoing interrogatory in that discovery is
ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process of taking depositions of Lilly witnesses with information relevant to

__the State’s claims. Subject to and without waiving this objection, it is clear that Lilly |

engaged in conduct violating the above-referenced provisions of the Alaska statutory law by
minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal

Plaintiff’s Responses to Defendant’s St 1 Li
{£
Fourth Set of Interrogatories = OfAlwké;;f goL tﬁ;}ftéé;&fg
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FELDMAN ORLANSKY
& SANDERS

500 L STREET
FOURTH FLOOR

ANCHORAGE, AK

99501
TEL: 907.272.3538
FAX: 907.274.0819

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label
uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 68: Identify every alleged violation enumerated in
response to Interrogatory No. 66 which was the result of Lilly’s “advertis[ing] Zyprexa with
an intent not to sell it as advertised, in violation of AS 45.50.471(b)(8),” as alleged in
paragraph 53(c) of the Complaint. Your response should identify each and every
representation you contend constitutes an advertisement, the content of the advertisement,
where the advertisement was published, transmitted, or otherwise communicated, the date of
the advertisement, who received the advertisement, and the basis for your contention that
Lilly’s intent contradicted the content of the advertisement.

ANSWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly

the State’s claims. Subject to and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions of the Alaska statutory law by

Plaintiff’s Responses to Defendant’s

St Sy of Totoes e State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI
Page 5 of 11
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TeL: 907.272.3538
FAX: %07.274.0819

minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that
hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred atrates
comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label
uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 69: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result of Lilly’s “engag[ing] in conduct
creating a likelihood of confusion or a misunderstanding and which misled or damaged
buyers of Zyprexa, including the State of Alaska, in violation of AS 45.50.471(b)(11),” as
alleged in paragraph 53(d) of the Complaint. Your response should describe in detail each
incidence of alleged conduct, identify who engaged in the conduct and describe their
involvement, identify when the conduct occurred, identify where the conduct occurred, and
identify what was confusing or misleading about the conduct, and identify what buyers were

misled and/or damaged by the conduct.

___ANSWER: The State objects to the foregoing interrogatory in that discoveryis | .

ongoing in this case. The State has only recently received document discovery from Lilly

and is still in the process of taking depositions of Lilly witnesses with information relevant to

Plaintiff’s Responses to Defendant’s

o e State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI
Page 6 of 11
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK

TEL: 907.272.3538
FAX: 907.274.0819

__for your contention that the representation was false. For each omission, your response _|_

the State’s claims. Subject to and without waiving this objection, it is clear that Lilly
engaged in conduct violating the above-referenced provisions of the Alaska statutory law by
minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal
relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that
hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred atrates
comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label
uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 70: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result of Lilly’s “us[ing] misrepresentations
or omission of material facts with the intent that others rely on the misrepresentations or
omissions in connection with the sale of Zyprexa, in violation of AS 45.50.471(b)(12),” as
alleged in paragraph 53(e) of the Complaint. For each representation, your response should
identify who made the representation, the recipient(s) of the representation, the method of

communication, the date of the representation, the content of the representation, and the basis

should identify the information that was omitted, the date that the information should have

Plaintiff’s Responses to Defendant’s State of Al i Lil
aska v. Eli Lilly and
Fourth Set of Interrogatories # Case ‘:\lIo 131};;;06(«:;’3;3
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FELDMAN ORLANSKY

TEL: 907.272.3538
FAX: 907.274.0819

_advertising provisions of AS 17.20, in violation of AS 45.50.471(b)(48),” as alleged in _

been communicated, and the person(s) to whom the information should have been

communicated.

ANSWER: The State objects to the foregoing interrogatory in that discovery is

ongoing in this case. The State has only recently received document discovery from Lilly
and is still in the process of taking depositions of Lilly witnesses with information relevant to
the State’s claims. Subject to and without waiving this objection, it is clear that Lilly
engaged in conduct violating the above-referenced provisions of the Alaska statutory law by
minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal
relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that
hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates
comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
Zyprexa was an appropriate treatment for “complicated mood disorders™ and other off-label
uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 71: Identify every alleged violation enumerated in

response to Interrogatory No. 66 which was the result of Lilly’s “violat[ing] the labeling
paragraph 53(f) of the Complaint. Your response should identify each provision of AS 17.20

that you contend was violated, describe in detail each incidence of alleged conduct resulting

Plaintiff’s Responses to Defendant’s
Fourth Set of Interrogatories

State of Alaska v. Eli Lilly and Company
Case No. 3AN-06-5630 CI
Page 8 of 11
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

in that violation of AS 17.20, identify who engaged in the conduct and describe their
involvement, identify when the conduct occurred, and identify where the conduct occurred.
ANSWER: The State objects to the foregoing interrogatory in that discovery is
ongoing in this case. The State has only recently received document discovery from Lilly
and is still in the process of taking depositions of Lilly witnesses with information relevant to
the State’s claims. Subject to and without waiving this objection, it is clear that Lilly
engaged in conduct violating the above-referenced provisions of the Alaska statutory law by
minimizing the magnitude and hazards of olanzapine-induced weight gain, denying a causal
relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that
hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred at rates
comparable to other antipsychotic medications. Moreover, Lilly misrepresented that
Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label
uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in
this conduct nationwide, and the State anticipates proving at trial that such conduct occurred
in Alaska.

INTERROGATORY NO. 72: For each individual violation enumerated in

response to Interrogatory No. 66, identify the “ascertainable loss of money or property” that

___you contend resulted from that specific violation.

ANSWER: The State objects to the foregoing interrogatory in that discovery is
ongoing in this case. The State has only recently received document discovery from Lilly

Plaintiff’s Responses to Defendant’s Stat i Lil
Fourth Set of Interrogatories i DfAlaSké:;eE II\;0L lgli;n-gﬁ(fgg;}%ag
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
959501
TEL: 907.272.3538
FaAx: 907.274.0819

and is still in the process of taking depositions of Lilly witnesses with information relevant to

the State’s claims. Subject t0 and without waiving this objection, it is clear that Lilly

engaged in conduct violating the above-referenced provisions of the Alaska statutory law by

and hazards of olanzapine-induced weight gain, denying a causal

minimizing the magnitude

relationship between olanzapine and hyperglycemia and/or diabetes, and by claiming that

hyperglycemia and/or diabetes occurring during treatment with olanzapine occurred atrates

comparable to other antipsychotic medications. Moreover, Lilly misrepresented that

Zyprexa was an appropriate treatment for “complicated mood disorders” and other off-label

uses. This list is intended to be illustrative and not exhaustive. It is clear Lilly engaged in

this conduct nationwide, and the State anticipates proving at trial that such conduct occurred

in Alaska.
Respectfully SUBMITTED and DATED this 2 Y day of November, 2007

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

.

Eric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
_Joseph W.Steele o T o

5664 South Green Street el
Salt Lake City, UT 84123

(801) 266-0999
Counsel for Plaintiff
Plaintiff’s Responses to Defendant’s i Li
Fourth Set of Interrogatories i OfA[as’a(lJ:.;:f Il*llcf lil%lig;igticgg)ag
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RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC
H. Blair Hahn
Christiaan A, Marcum
P.0. Box 1007
Mit. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff

Certificate of Service

1 hereby certify that a true and correct copy of
Plaintiff’s Responses to Defendant’s Fourth
Set of Interrogatories was served by mail
facsimile on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email boiseb@pepperlaw.com

PELDMAN ORLANSKY
& SANDERS
500L STREET

FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538 »
FAX: 907.274.0819 Plaintiff’s Res;
P ponses to Defendant’s State o i Li
Fourth Set of Interrogatories fAIaSk%LeE I{;cf zél{&ngécgapoag
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843.216.6509 Direct Fax No.
cmarcum@rpwb.com

1037 CHUCK DAWLEY BLVD, BLDG-A, MT. PLEASAI
O e 50 8 Chtestoe, S(E: NT SC 29464  P.0. BOX 1007, MT. PLEASANT SC 20465 PH: 843.721.6500

\)

N

Daniel M B

J h“ [ ) e }_\l,O I}EKSDF%(F)‘\BOP&%IPSIE KMAN LLC ihln-‘:_’is:jéi-.fé‘l:g’

Christian H.
Grogory A. Lof

radiey

Wiltiam M. Connslly
Christiaan Marcum :‘.;,,. zm'.:
843.727.6522 Direct Dial No. Jeery um::: vt

.

artley
fatead

Christiaan A. Marcum

Daniel 0.
KarlE.

Myers
Novak

2 Kimberly Ki s Palmer
December 3, 2007 e W, Parich, .
.

 0C & US

Eric Rothschild, Esquire ke 4 Thowg
Pepper Hamilton LLP Rebur . Trkowil
3000 Two Logan Square Eoward ) Wisbrock
Eighteenth and Arch Streets L Yood
Philadelphia, PA 19103-2799 A

James H. Rion, Jr.

Re: State of Alaska v. Eli Lilly and Company David L. Suggs (UN 4 X
Case No.: 3 AN-06-5630CIV

Dear Eric:

T am in receipt of your letter dated November 30" regarding the State’s Responses to Lilly’s
Fourth Sets of Interrogatories and Requests for Production.

We have provided you with the basis for our allegations in previous discovery responses and
briefing in this case, including a recitation of facts and citation of documents developed in the MDL
discovery. However, Lilly has delayed the production of every piece of Alaska-specific discovery
the State has requested and which would allow the State to provide more detailed responses to your
Fourth Interrogatories. As stated in our responses, we have only recently received this discovery and
have just begun the depositions of Alaska-specific witnesses. Moreover, we have agreed to delay
some of these depositions at your request. Thus, it is not appropriate for the State to answer these
interrogatories at this time, and it will not do so until the discovery on these issues is fully
developed.

With kindest regards, I remain,

Sincergly yours,

Christiaan Marcum

Matthew L. Garretson, Esq.
Joseph W. Steele, Esq.

Eric T. Sanders, Esq.
David Suggs, Esq.
Brewster Jamieson, Esq.
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STATE OF ALASKA
9/19/07

I LILLY 30 (b) (6)

Q. As of March 2006, did you have anything that you

contention that the packa

ge insert was a

'Srepresentation to the State

nl

was safe and effective?

>f anything that would support

misrepresentation?

it is accurate that Eli Lilly

) misrepresented to the State of Alaska that

nd effective?

talking about

State of Alaska, you can point

, but you can't point to any

that one person from Lilly said to

The next sentence —-—
2z MR. HAHN: His lawyers would be able to

£3 point to lots though. Don't worry.

MR. ROTHSCHILD: I can't wait to meet them.

MR. HAHN: You have met them.

Golkow Technologies, Inc. — 1.877.370.DEPS
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Pepper Hamilton LLP

Actorneys 3t Law

3000 Two Logan Square

Eighteenth and Arch Streets

Philadelphia, PA 19103-2799 o
2159814000 diect dial: 215981 813
Fax 215.981.4750 direct fax: 215 981 4750
rothsche@pepperlaw.com

November 30, 2007

VIA EMAIL

Christiaan Marcum, Esq.

Richardson Patrick Westbrook & Brickman, LLC
1037 Chuck Dawley Boulevard

Building A

M. Pleasant, SC 29464

Re: State of Alaska V. Eli Lilly and Company
Case No.: 3AN-06-5630C1V

Dear Christiaan:

Ve are in receipt of plaintiff State of Alaska’s (the “State”’) Responses to
defendant Eli Lilly and Company’s (“Lilly”) Fourth Sets of Interrogatories and Requests for
Production of Documents.

These discovery demands obligate the State not only to enumerate each instance
in which it alleges Lilly violated the Alaska Unfair Trade Practices and Consumer Protection
Act, but also to state the specific factual bases for each such instance. The State's responses do
neither. Indeed, the responses fail to specify even one single communication, document, or event
that could form the factual basis of the State’s claim, much less how the Act was violated.

Given that it is the State’s position that evidence developed in the Zyprexa MDL
provides the basis for proving the aspects of the case it proposes o include in the first phase of
the trial, there is no basis to withhold information about the purported violations of the Unfair
Trade Practices Act claim already in the State’s possession, even if it is the case that ongoing
discovery may relate to the Unfair Trade Practices Act claim. At this stage of the litigation, with
summary judgment motions due on December 10, the State has no grounds to avoid furnishing

9032814 v5
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Pepper Hamilton if

Christiaan Marcum, Esq.
Page 2
November 30, 2007

Lilly with a description of the communications, marketing pieces, Of other documents that it
contends constitute violations of the Unfair Trade Practices Act.

If you contend that there is some specific discovery or testimony that you require
in order to fully respond to this set of discovery demands, please describe. Should we not hear
back from you by Tuesday, December 4, we plan {0 file a motion (o compel with the Court.

Very truly yours,
E e o TR
Eric Rothschild
Eric T. Sanders, Esq.
David Suggs, Esq.

Joseph W. Steele V, Esq.
Brewster H. Jamieson, Esq.

#9012814 v5
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In the Supreme Court of the State of Alaska

Eli Lilly and Company,
Supreme Court No. S-12936

Petitioner,
Order
Petition for Review
State of Alaska,

Respondent. Date of Order: 1/14/08

I'rial Court Case # 3AN-06-05630CI

Fabe, Chief Justice, and Eastaugh and Carpeneti, Justices.

Before:
[Matthews and Winfree, Justices, not participating. |

On consideration of the Petition for Review filed on 12/7/07, and the response
filed on 12/17/07,
IT IS ORDERED:
T'he Petition for Review is DENIED.
Entered by direction of the court.
Clerk of the Appellate Courts

'// Nailiy tﬂ’\buj

Marilyn Mdy

Supreme Court Justices
v Judge Rindner
~TriatCourFeiereAmchorage:
Distribution:
Brewster H Jamieson 3 S|
¢ Eric T Sanders
Y20 Powsi
ane Powell LLC Feldman Orlansky & Sanders

301 W Northern Lights Blvd Suite 301 5 5
igl C sot, Silite
Anchorage AK 995032648 ;\ﬂil:u:;;“i\l:u‘;::s?){l)o
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAx: 907.274.0819

A e

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
V. Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

MEMORANDUM IN SUPPORT OF PLAINTIFF’S RENEWED MOTION TO
COMPEL AND MOTION FOR SANCTIONS

INTRODUCTION

On February 8, 2007, the State served its first sets of Interrogatories and Requests
for Production, which were followed on May 31, 2007, by the State’s Second
Interrogatories and Requests for Production. After Lilly stone-walled any meaningful
response to most of the State’s discovery requests, the State filed motions to compel on
both sets of discovery. After extensive briefing and a day long hearing in front of the
Discovery Master, Lilly withdrew some objections to certain requests and was ordered by
the Discovery Master to respond to others. While Lilly has responded to some of those

requests, it has failed to meaningfully respond to others and has effectively evaded the

Orders of the Discovery Master.

Memorandum in Support of Plaintiff’s Renewed

; State of Alaska v. Eli Lill
Motion to Compel and Motion for Sanctions 4 o e

Case No. 3AN-06-5630 Civil
Page 1 of 7
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FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

This memorandum is submitted in support of Plaintiff's Renewed Motion to

Compel and Motion for Sanctions. The issues requiring legal discussion are addressed

1g with the specific discovery issues which remain outstanding.

below alor
IL. SPECIFIC RESPONSE DEFICIENCIES

A. Interrogatory Nos. 1 and 3 and Corresponding Request for Production
Nos. 1 and 3.

The State’s interrogatories and requests for production sought information
regarding Lilly’s marketing of Zyprexa for use in Alaska’s Medicaid program and
communications by Lilly employees regarding the efficacy, benefits, risks or costs
associated Zyprexa use. Specifically, the State requested the identities of individuals
responsible for communicating on such topics with representatives of Alaska’s Medicaid
program (Interrogatory No. 1, Request for Production No. 1) and members of any
organization, committee or authority responsible for determining which prescription
drugs will be on any Alaska formulary, pharmaceutical and therapeutics list or preferred
drug list (Interrogatory No. 3, Request for Production No. 3). Lilly withdrew its
objection to these requests at the hearing in front of the Discovery Master, as noted in the
Discovery Master’s September 24, 2007 Order." Further, on the record at that hearing

Lilly committed to producing witness names and documents related to those topics.” To

Discovery Master Order, September 24, 2007, pp. 9, 10 (Exhibit 1).
September 11, 2007 Hearing Transcript, pp. 64-66 (Exhibit 2).

Memorandum in Support of Plaintiff’s Renewed

- Si . Eli Li
Motion to Compel and Motion for Sanctions Vate of Alaskay. HEEHLiGH8 Company

Case No. 3AN-06-5630 Civil
Page 2 of 7
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
Fax: 907.274.0819

this date, Lilly has only identified and produced documents for two such witnesses. The

State has taken the depositions of those witnesses, and it is abundantly clear that Lilly has

failed to meaningfully respond to the State’s discovery requests.

The first witness identified was Nathaniel Miles, a manager of Public Affairs. At

his deposition, Miles made it clear that he did not communicate with members of the

Alaska Medicaid department or any DUR or P&T committees regarding any of the issues
of inquiry in the State’s discovery rcquesls.‘ His communications were primarily with
legislators, and communications with persons falling within the categories of individuals
covered by the State’s requests would have been handled by others, including sales
representatives and outcomes liaisons.*

The second identified witness was Kevin Walters, a Public Health Division
account executive. Walters denied ever discussing any Lilly product with Alaska
Medicaid representatives, and indicated that communications regarding the issues raised
in the State’s requests would have been by sales representatives and Lilly employees
referred to as “outcomes liaisons.

Lilly has identified its Alaska sales representatives, and the State has issued

deposition notices for some of them. However, Lilly never identified any Alaska

Deposition of Nathaniel Miles, pp. 216-218 (Exhibit 3).
Id. (Exhibit 3).
Deposition of Kevin Walters, pp. 86-93 (Exhibit 4).

Memorandum in Support of Plaintiff’s Renewed

Motion to Compel and Motion for Sanctions State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 Civil
Page 3 of 7
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ocuments from those individuals’

outcomes liaisons as witnesses, nor produced any d

custodial files. The witnesses above both identified Trina Clark as an Alaska outcomes
liaison for the relevant time period,’ and Walters further identified Jeff Hill as an Alaska
outcomes liaison for the relevant time pcriod.x Lilly should be required to immediately
produce the custodial files, including but not limited to all relevant documents and
emails. for these witnesses and to produce them both for deposition as soon thereafter as

B.

possible.
Request for Production No. 7.
The State requested the database of “call notes” generated by Lilly sales
representatives. The Discovery Master ordered the production of a random sampling of

4,000 such call notes as urged by Lilly during the hearing. However, counsel for Lilly

also represented during the hearing that Lilly would produce call notes for any physician
whose deposition Lilly sought to take in this case, as was the practice in the MDL

Lilly has now noticed the depositions of seven physicians: Dr. Carolyn

proceedings.”
Rader; Dr. Lucy Curtiss; Dr. Alexander Von Hafften; Dr. Jeffrey Magee; Dr. Ramzi

); Deposition of Kevin Walters, p.

Deposition of Nathaniel Miles, p. 51 (Exhibit 5

(3

87 (Exhibit 6).
FELDMAN ORLANSKY e .
ks Deposition of Kevin Walters, p. 87 (Exhibit 6).
500 L STREET
FourTH Septemb 2 ing T i ibi
Foun Puoon pi er 11,2007 Hearing Transcript, pp. 88-89 (Exhibit 7h e
99501
TeL: 907.272.3538 Memorandum in Su inti
pport of Plaintiff’s Renewed Si i Li
Motion to Compel and Motion for Sanctions i OfAlaél:;evNihﬁiL/l\[g ggng;g' 1(]:('1"?;
. -06-. ivi
Page 4 of 7
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
Fax: 907.274.0819

Nassar; Dr. Robert Schults; and Dr. Verner Stillner. Lilly should immediately produce
any and all call notes detailing sales visits to those physicians.
In addition, the sampling of only 4,000 call notes produced to the State does not
include any call notes which occurred after August 5, 2004. The State asserts that Lilly
is liable for negligence, strict liability and statutory causes of action up to the present day
and Lilly should therefore be required to provide call notes reflecting its conduct with
Alaska physicians through the present day.

L 6

Interrogatory Nos. 12 and 13.
The State requested specific financial information on an annual basis related to
sales of Zyprexa both globally and in Alaska. The Discovery Master ordered Lilly to
produce publicly available data responsive to both requests. While Lilly provided such
data through the year 2004, it has refused to do so for 2005 to the present arguing that its

objection to providing information after September 2004 was not overruled by the

Discovery Master. However, in reviewing the transcript, the issue of the date scope of

production on financial issues was not argued, and the Discovery Master certainly did not

sustain any objection to scope related to date or limit Lilly’s production obligation in that

9 1. ;
manner.” Lilly should be required to produce the responsive financial information for

2005 to the present.

S A N e
°  Id pp.95-97 (Exhibit 8).

Mcmurmdum in Support of Plaintiff’s Renewed
Motion to Compe] and Motion for Sanctions

State of Alaska v, Eli Lilly and Company
Case No. 3AN-06-5630 Civil
Page 5 of 7
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FourTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

Conclusion

Mcrporandum in Support of Plaintiff’s Renewed
Motion to Compel and Motion for Sanctions

documents responsive thereto, and by

Dated Ihis/;r'day of December,

For the reasons stated above and in its Renewed Motion to Compel and Motion for
Sanctions, the State requests that the Court grant its motion in all respects and set a

deadline by which Lilly must supplement its discovery responses with all information and

which it must produce witnesses for deposition.

Further, the State requests the Court grant it fees and costs related to the depositions of

Nathaniel Miles and Kevin Walters, as well as those associated with bringing this motion.

2007.

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

BY
/Bfic T. Sanders
/ /Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

State of Alaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil

Page 6 of 7
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FELDMAN ORLANSKY
& SANDERS
S00 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Certificate of Service

I hereby certify that a true and correct copy of
Memorandum in Support of Plaintiff’s Renewed
Motion to Compel and for Sanctions was served

by mail ¢ messenger /facsimile on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@ pepperlaw.com)

Pepper Hamilton

Memorandum in Support of Plaintiff’s Renewed Y i Li
Motion to Compel and Motion for Sanctions i OfA/aé/;:chIZh;/;[g ggng;(’)n Ié‘"');
¥ -06- ivi

Page 7 of 7
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Dan A. Hensley
Attorney
Practice Limited to Mediation and Arbitration
1036 W. 22d Ave.
Anchorage, AK 99503
360-3177
dhensley@gci.net

September 24, 2007

Brewster Jamieson, Esq.

Lane, Powell, Spears, Luberski, LLP

301 W. Northem Lights Blvd., Suite 301

Anchorage, AK 99503

Eric Sanders

Feldman, Orlansky & Sanders

500 L Street, Suite 400

Anchorage, AK 99501

RE: State of Alaska v. Eli Lilly & Co., 3AN-06-05630 CI

DISCOVERY MASTER ORDER
State’s First Motion to Compel
Lilly’s Motion to Compel
Lilly’s Motion for Commission for Subpoena

The State of Alaska secks damages from Eli Lilly & Co. for harm
allegedly caused by Lilly’s marketing and sale of the drug Zyprexa. The State asserts
claims in strict product liability for failure to warn and design defect, for violation of the
State’s Unfair Trade Practices and Consumer Protection Act, and for negligence,
negligent misrepresentation and frand.

The State has not filed a class action and is not seeking damages for individual

patients. Instead, the state seeks to recover for excess expenditures allegedly incurred by

Exhibit 1, Page 1 of 3
SOA Motion to Compel

002121 Case No. 3AN-06-05630CI




Py ®

have that access because the production from the State has been s0 shoddy that Lilly

cannot be assured of the accuracy of the edited database information.

For the reasons stated above, Lilly is not entitled to access to patient identifying

information. Because the State has committed to making additional database discovery,

Lilly’s claim of risk of te production is not p ive.

g i ugust

DENIED. See discussion of Access to Patient Medical Records above.
i ion for Sub;

DENIED. See discussion of Access to patient Medical records and Discovery
Regarding State’s Medicaid Data Base above.

State’s First Motion to Compel (July 10, 2007)

DENIED in part and GRANTED in part.

Int. #1, RFP# 1. Lilly withdrew its objection at oral argument.

Int. #2, RFP #2. DENIED. The State seeks information regarding

communications about Zyprexa from Lilly to public payors of medical bills in Alaska

other than Medicaid. Lilly argues that the information sought will not lead to admissible

evidence because the State’s claims are limited to misrep ions to Medicaid. The

State argues that this information is relevant because other public payor organizations
could influence the State and prescribing physicians regarding the use of Zyprexa.

The State has access to the MDL collection that likely ins a ive

P

sample of communications about Zyprexa made by Lilly to numerous organizations. It is

also likely that the communications made to other payors in Alaska are similar to

Exhibit 1, Page 2 of 3
002 | 22 SOA Motion to Compel
Case No. 3AN-06-05630 CI
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communications made to the State and evidence of communications available in the

MDL collection.

The evidence sought by the State is technically discoverable — but it appears that

the ability of other payors 0 infiuence the State is tenuous and the information sought is
also likel n the State’s

y redundant to information already available to the State. Give:

interest in limiting unnecessary discovery so as to preserve the March 2008 trial date,

Lilly's objection to the discovery as overbroad is sustained.

Int. #3, REP #3. Lilly withdrew is objection at oral argument.

Int. #6, RFP #9. DENIED. The State seeks information regarding
communications about Zyprexa from Lilly to representatives of Alaska’s executive or
legislative branch. Lilly asserts the same objections noted above regarding Int. #2. The
State does not have any evidence that other members of the Alaska executive branch or
the Alaska Legislature influenced Alaska Medicaid regarding the use of Zyprexa. Lilly’s
objection is sustained.

Int. # 8, RFP #11; Int. #9, RFP # 12; Int. #10, RFP # 13; Int. # 11, RFP # 14.
DENIED. The State seeks information regarding communications about Zyprexa from
Lilly to patient advocacy groups, the American Psychiatric Association, the Texas
Medication Algorithm Project, and Comprehensive NueroScience. Lilly’s objections are
sustained for the reasons stated above in Int. #2.

Int. #4, RFP #7. GRANTED in part. The State secks information regarding call

note reft to Zyprexa d by Lilly sales representatives in Alaska. Call notes

are brief entries made by sales representatives documenting meetings with physicians.

Lilly recognizes that the information may be discoverable but claims that retrieving the

Exhibit 1, Page 3 of 3
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E SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

plaintiff,

ELI LILLY AND COMPANY ,

Pages 1 - 168
esday, September 11, 2007
11:00 A.M.

at
LANE POWELL
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska

Exhil
002124 SO Motion o Compel
Case No. 3AN-06-05630 Ci




Q__/‘_'—————’j

Page 64
I think so, yeah.
Okay. Let's hear it.
I think so. I mean, the

guess 1I'm first addressing plaintiff's First Motion

to Compel, and the first category, and I'm on page,

vou know, 2 of that motion where there is a number of

interrogatories and requests for production that have
been grouped together where the State asks for the
juals that communicated with the
jicaid program, representatives of other
represen:atives of any formulary
well as representatives of the
Executive or Legislative branch.
and the areas -- and then it goes on for
information about interactions with
jvocacy, the APA, TMAP and CNS, and I think
can narrow the dispute is Lilly has
two names and will identify other names of
s that dealt with the Alaska Medicaid
program and produce their files. There is one more
name in particular that we understand and are ready
for production.
We still dispute the representatives of,
guote, other public payers. This has been about

Medicaid information.

Exhibit 2, Page 2
002125 SOAIIozt'Ima?:C:rfn:nl
Case No. 3AN-06-05630 CI




J.L________________________;“——————————“'————W
Page 65

DISCOVERY MASTER: Don't make your
argument. Just tell me what's off the table.
BOISE: Fair enough. Off the table.

still on table. Interactions with
formulary we would treat as off the table,
would give you the identity of the
individuals that dealt with the Alaska formulary
decisionmakers. Employees of the Executive and
Legislative branch to the extent not included in that
would still be on the table and would be still
subject to the motion to compel.

On the patient advocacy groups, the APA and
cNS, Alaska-based individuals that dealt with those
organizations we would take off the table. To the
extent that it's seeking information beyond that or
seeking information regarding TMAP, we would say it's

the table.

MR. SUGGS: I'm not sure I understand. So
of the four bullet points on page 4 of our motion,
you're w ing to give us the discovery request on
the first two but not the last two, or did I
misunderstand?

MR. BOISE: For the first, second and

fourth bullet point, we're prepared to give you the

information from the Alaska-based folks, the people

002 26 Exhibit 2, Page 3 of 4
SOA Motion to Compel
Case No. 3AN-06-05630 C1
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Page 66

who deal with Alaska on these issues. Since we think

there are none for the third bullet point, the TMAP

reference, that would be not. Would be still on the

table.

MR. SUGGS: Well, okay. Then L -- 8O

you're -- the important caveat here with respect to

those items on the page 4 is that you're only

prepared to give us the names of Alaska-based folks
who deal with those areas?

MR. BOISE: We'll give you the names of
Alaska-based folks that deal with those areas and
produce documents, whether from those or others, that
reference, refer to interactions with Alaska.

DISCOVERY MASTER: Okay. Anything else,
Mr. Boise?

BOISE: Yeah. On page 7, there is

that deal with call notes.

SUGGS: Excuse me. Can I interrupt
here? What I would suggest is that we deal with
these chunks first, and this first chunking, he's
already addressed that. And he's now getting into
part B of our motion, and I would suggest that we can
probably keep things more under control if we deal

with these in chunks. Would that be acceptable?

DISCOVERY MASTER: You want to argue them

002127 NN
Case No. 3AN-06-05630 CI
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Page 1
F ALASKA

IN THE SUPERIOR COURT FOR THE STATE O

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff, : Case No.:
3AN-06-5630CIV
/ AND COMPANY,

Defendant.

Confidential Videotaped Deposition of
NATHANIEL RAY MILES
Washington, D.C.

Wednesday, November 14, 2007

92106} ‘& m’

Pages: L= 296

Reported by: Dana C. Ryan, RPR,

Exhibit 3, Page 1 of 4
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Page 216

-- the

state action team that that was the

number one issue, because I've never heard
them go in and just push a certain drug at
a certain time. I -- I really always hear
them go in and -- and I try to get them to
ight for the open access message, and we
jo a pretty good job of it.

Q Okay. dJust so I'm clear,
you, as a member of the Alaska State
Action Team, communicated only with
legislators; is that your testimony?

A For -- primarily. I mean,
if -- if -- if -- like a -- you see on my
reports, I was always backup for somebody
if somebody needed me to do something.
That very rarely ever happened. That
wasn't -- you know, I just said I would
back anybody up or -- or whatever in -- in
going in. So, I mean, I might have gone
to a department meeting or something every
now and then to -- to sit in for somebody
or whatever, but that was -- I was

legislation.

Q Okay. Kevin Walters, the

Exhibit 3, Page 2 of 4
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officials and
0
communicated
A
the advocacy
cetera.
0]
communicated

A

Q

groups would

Page 217

Yeah.

-- public health

Division

account

account

executive

executive. You can
he communicated with?
The department
Officials?
Uh-huh, the department
Okay. Ally specialists
with?
With the coalitions, the

groups, the coalitions, et

Okay. Sales force

with?
Docs -- doctors and --

Okay. Who among these

communicate with -- if, for

Exhibit 3, Page 3 of 4
SOA Motion to Compel
Case No. 3AN-06-05630 G|
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Page 218

example, in Alaska -- well, in Alaska I

pelieve there was a drug utilization

review board?

A Uh-huh. Usually in a case

like that it -- we -- they'd bring in the

OL, the outcomes liaison, to ==
Q Okay .
A -- do the -- to do the
presentation.
Q Okay.
MR. ROGOFF: Are we
talking, Mr. Markum, about a
presentation to a DUR board?
MR. MARCUM: I'm just
talking in general about who
communicates with members of the
DUR board.
MR. ROGOFF: Oh.
THE WITNESS: Oh, yeah.
With members -- to do the
presentation, it's usually the
outcomes liaison. The sales
reps talk to some of the DUR

members, but most of the time

Exhibit 3, Page 4 of 4
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Kevin R. Walters

Page 1

:No. 3AN-06-05630

COMPANY,

Videotaped Deposition of
KEVIN R. WALTERS held in the law offices
of Pepper Hamilton, LLP, One Logan Square,
hiladelphia, Pennsylvania 19103,
nning at approximately 9:11 a.m.,
Kaufmann, a Registered

ofession Reporter, Certified

Reporter, Approved Reporter of
Court, and a Notary

LKOW TECHNOLOGIES, INC.
One Liberty Place, 51st Floor
Philadelphia, Pennsylvania 19103
877.370.8377

Golkow Technologies, Inc. - 1.877.370.DEPS

Exhibit 4, Page 1 of 9
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Kevin R. Walters

MR. BRENNER: Objection,
lacks foundation.

Q. Your customers were
concerned about cost, weren't they?

A. Costs?

0. Of Zyprexa. We'll get
specific.

A. I never talked product with
my customers.

0. Never discussed Zyprexa
with any of your customers?

A. No.

©. Okay. Who discussed
Zyprexa with your customers?

A. That responsibility would

others within our company.

Q. What others in your company
would have responsibility for discussing
Zyprexa with customers in Alaska?

A. Sales.

Okay. Anyone else?
Not to my knowledge.
Okay.

Outcome liaisons.

Golkow Technologies, Inc. - 1.877.370.DEPS
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okay - ho was the outcomes
n for Alaska?
puring that time period?
Uh-huh.

Of 20027

Let's start

A
Q
A.
Q

Okay. And was Trina Clark

utcomes liaison for Alaska i

I'm not sure.

Okay. Was Trina Clark the

liaison in 20042
A new outcomes liaison took
as Trina moved to North Carolina.
Okay. Who was that
outcomes liaison?
A Jeff Hill.
Q Jeff --
A. Hill.
Q -- Hill. Okay.

Is Trina still employed by

Golkow Technologies, Inc. - 1.877.370.DEPS
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I niliy?
A. Yes, she is.

Q. Okay. I just asked because

you indicated she had moved to North

Carolina.
Uh-huh.

Just a new territory for

Yes.
Is she still an outcomes
liaison, do you know?

A. Yes, she is.

Q. Okay. So Jeff Hill became
the outcomes liaison for Alaska in
approximately 2003?

A. It -would be a guess on my
part.

Q. Okay. 1Is Jeff Hill still
the outcomes liaison for Alaska?

A. He is not.

Okay. When did -- well,

Currently there's no one.

Okay. When did there cease

Golkow Technologies, Inc. - 1.877.370. DEPS
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to be an outcomes liaison for Alaska?
A. I need to amend that.

Q. okay -

A. There was an individual

just hired for that open position as the

He is not fully

Well, what is this
individual's name and when was he hired?
A. I don't know the specifics
of when he was hired. It would have

peen within the last two to three

Okay. Do you know the

specifics of his name?
A. Yes, I do. It escapes me

at this moment.

Okay .

Steven Cheng. There we go.

Steven Cheng?

C-H-E-N-G.

Okay. Prior to Steven
Cheng, was Jeff Hill the last outcomes

liaison for Alaska?

Golkow Technologies, Inc. - 1.877.370.DEPS

Exhibit 4, Page 5 of 9

002136 SOA Motion to Compel

Case No. 3AN-06-05630 CI




Kevin R. Walters

Page 90

Yes.

Okay. And when did -- is

still with the company?
He is not.

Okay. When did he leave

2007.

Okay. Was he outcomes
liaison for Alaska until 2007 when he
left?

Yes --

Okay -

A. -- among other
responsibilities.

Q. Okay. So you never
discussed any Lilly product with your
customers?

A. I did not discuss product
with my customers.

Q. Okay. Did you do
presentations to Alaska's P&T Committee?

A. No.

Q. You did not, okay. Never

did any formulary presentations on a

Golkow Technologies, Inc. - 1.877.370.DEPS
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Kevin R. Walters

Lilly product?

A. No.

Q. And would that have been

the responsibili:y of an outcomes
liaison?

A. 1t could have been.

Q. Okay. Who else could it
have been the responsibility of?

A. Are you referring to a P&T
Committee meeting, public meeting? I'm

not sure what
Q. We could start there, yeah,
Pharmacy & Therapeutics.
A. 1t would be the primary
of an outcomes liaison to present
P&T public meeting, yes.
Qs Okay. Excuse me for one
second.
A. Uh-huh.
MR. MARCUM: Let's go off
the record for a second.
THE VIDEOGRAPHER: We're
going off the record. The time is

10:48 a.m.

Page 91
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Page 92

(Recess.)

THE VIDEOGRAPHER: We're
back on the record. The time is
11:08 a.m.

BY MR. MARCUM:

Q. Mr. Walters, you testified

with your customers about any Lilly
product; correct?
I don't discuss product

r customers, correct.

Okay. - So it's fair to say
would have never communicated with
ny employee or representative of Alaska
Medicaid or any of your other customers
in Alaska regarding the efficacy,
benefits, risks, or costs associated
with the use of Zyprexa?

A. Gorrect-

Q. Okay. You would have never
communicated with them regarding any
evidence Lilly had that Zyprexa use
increased the risk of hyperglycemia?

A. Correct.

Golkow Technologies, Inc. - 1.877.370.DEPS
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Q. Okay. You would have never

communicated with them regarding the

magnitude of olanzapine weight gain?

A. That would be the

responsibility of other individuals

within our company, correct.

0. You would have never
communicated with them regarding
cardiovascular effects of Zyprexa side
effects?

A. Correct, that would be
other individuals.

Q. Okay. And your testimony
was that those other individuals to
which you are referring were outcome
liaisons and the sales force; correct?

A. Correct:

MR. MARCUM: I have nothing
further. Thank you.

MR. BRENNER: No questions.

THE VIDEOGRAPHER: We're
going off the record. The time is
11:09 a.m. This is the end of Tape 2 of

the deposition of Kevin Walters.

Golkow Technologies, Inc. - 1.877.370.DEPS
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Case No.:

3AN-06-5630CIV

LILLY AND COMPANY,

pDefendant.

Confidential Videotaped Deposition of

NATHANIEL RAY MILES
Washington, D.C.
Wednesday, November 14, 2007

9:06 a.m.

Pages: 1 - 296

Reported by: Dana C. Ryan, RPR, CRR
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A Other than, Yyou know,
talking to my boss if there was an issue
something.

Q Okay. You mentioned

earlier that the state action team might

have an outcomes liaison. Is that Trina
Clark -- that's who's reflected here -- in
2003?

MR. ROGOFF: Excuse me.

Could we just -- don't mark on

that -- write on the exhibit.

Thanks.

THE WITNESS: Say that
one more time. I'm SOrry.
MARCUM:

Q Okay. Trina Clark is
listed here. Do you know who Trina Clark
is?

A Yes.

Q Okay. And was she the
outcomes liaison for the Alaska State
Action Team?

A In '03, I'd say yes.

Q Okay. Outcomes liaisons,

002142 SO Motion o Gome!
Case No. 3AN-06-05630 CI




Kevin R. Walters

IN THE SUPERIOR COURT
OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
plaintiff,

vS. :No. 3AN-06-05630
ELI LILLY AND COMPANY,
pefendant.

R

December 5, 2007

videotaped Deposition of
KEVIN R. WALTERS held in the law offices
of Pepper Hamilton, LLP, One Logan Square,

-

9
10
2
3

lphia, pennsylvania 19103,
peginning at approximately 9:11 a.m.,
before Ann V. Kaufmann, a Registered

o

fEir e
G o bl

professional Reporter, certified
Realtime Reporter, Approved Reporter of

=

the U.S. District court, and a Notary
public.

o ™

NN N
N =2 O

GOLKOW TECHNOLOGIES, INC.
one Liberty Place, 51st Flooxr
Philadelphia, Pennsylvania 19103
877.370.3377

Golkow Technologies, Inc. - 1.877.370.DEPS
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Kevin R. Walters

okay - who was the outcomes

liai alaska?

puring that time period?

Uh-hub.
of 20027?
Let's start there --
okay -
-~ 2002.
Trina clark.
okay - And was Trina clark
still the outcomes 1iaison for plaska in
2003?
A. I'm not gure.
Q. Okay. Was Trina Clark the
outcomes liaison in 20047
A. A new outcomes liaison took
over as Trina moved to North carolina.
Q. okay - Wwho was that
outcomes liaison?
A. Jeff Hill.
Jeff —-
Hill.
-- Hill. Okay.

Is Trina still employed by

Golkow Technologies, Inc, - 1.877.370.DEPS
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

ELI LILLY AND COMPANY,

Defendant.

MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

Pages 1 - 168
Tuesday, September 11, 2007
11:00 A.M.

at
LANE POWELL

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska

Exhibit 7, Page 1 of 3
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purdensome? If you object to produce a random

sample? OT tell me why you're not willing to produce

them all.

MR. BOISE: The full data set? Yeah, the

purden is in our history. And we have a long history

of producing call notes in the litigation. Etis

about -- the review-and-produce time is about two

minutes per call note of review time. So you can do
the math for --

DISCOVERY MASTER: And you say there are
40,000 Alaskan?

MR. BOISE: Alaska call notes.

DISCOVERY MASTER: On Zyprexa?

MR. BOISE: Well, that could involve
Zyprexa. We have to look at them to see whether they
involve Zyprexa.

DISCOVERY MASTER: You have to look at them
individually?

MR. BOISE: Yes.

MR. SUGGS: Your Honor.

DISCOVERY MASTER: I don't want to
interrupt his argument. I'll let you respond when he
finishes.

MR. BOISE: Yeah, and, you know, there is a

lot of long discussion about, you know, how much

Exi age
002146 SOA Motion o compel
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discovery of physicians is going to take place

wltimately in this case. And certainly the extent

that Lilly would pursue any physician's deposition,

we would do what we have always done in the
underlying litigation, is produce the call notes that
associate with that physician. So those interactions
are part of the discovery record, that we take it on
a physician-by-physician basis. If there is more
reasoned way to get at this to meet the State's needs
short of 40,000, whether it's, you know, searching
certain terms or not, we're willing to discuss that.
We just have not had the opportunity to discuss
whether anything short of this is even of interest.

Just so the allegation doesn't go unsaid.

trying the case before you today.
for which Zyprexa is indicated is a

mood disorder. So when the plaintiffs claim that if
a doctor writes "mood" down in a record or "mood"
somehow gets to a database, that that means it's
nonindicated, we would say that's exactly why we need
to look at medical record which would show the
elements of bipolar disorder.

You know, it's a new disorder, and that's

exactly what the Donna profile, to use the example,

is going to. There is certainly a profile consistent

Exhibit 7, Page 3 of 3
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

/ AND COMPANY,

Defendant.

Case No. 3AN-06-05630 CI

MOTION ARGUMENTS BEFORE THE DISCOVERY MASTER

Pages 1 - 168
Tuesday, September 11, 2007
11:00 A.M.

at
LANE POWELL
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska
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MR. SUGGS: sounds like they've agreed to

give it to us.

DISCOVERY MASTER: That's all you want on

MR. SUGGS: Yup.
DISCOVERY MASTER: ~-- and 10, Interrogatory

No. 7, RFP No. 10?

MR. SUGGS: Yeah. The next chunk, Your

Honor, was Interrogatory Nos. 12 and 13 where we

requested specific financial information on an annual

basis related to the sales of Zyprexa both globally

and in Alaska. They objected by saying that this was

unduly burdensome and overbroad, but they failed to
define their burden in relation to producing that
information. And frankly, since Lilly is a publicly
traded corporation, it's therefore required to
maintain and periodically report similar information
to that requested by the State. So we think their
claim of undue burden is unfounded.

More importantly, Your Honor, the
information is clearly relevant to the subject matter
of this action. 1It's relevant to show state of mind
and motive to engage in fraud, misrepresentation and
unfair trade practices. And moreover, evidence of

increasing financial gains after certain promotional

Exhibit 8, Page 2 of 4

0 0 2 | '4 9 SOA Motion to Compel
3AN-06-05630 C!

Case No.




Page 96

conduct complained of by the State was implemented.

For example, the off-label promotion to

primary care physicians js clear evidence of the
result of that conduct.

DISCOVERY MASTER: Mr. Boise.

MR. BOISE: Lilly is a publicly traded
company, and it does report publicly some of the
types of jnformation that plaintiffs seek and would
be at least responsive to the allegation or the need
to show some sort of motive. That is, there are net
sales figures that are available on publicly
available documents, and if Mr. Suggs can't locate
them, I can certainly help him, where net sales would
be shown for Zyprexa and other data that is sought.

What we've simply objected to was trying

u know, the actual request includes: What is
the income before taxes, or what is the cost of
products sold? I mean to engage in some form of
accounting exercise to get at the very general issue
that Lilly is a publicly traded company, that it's a
for-profit company, and it publicly reports the types
of information that is sought but not the specific

information that is sought.

If the allegation is increase in sales

yields, increase in revenue and there was increase in

Exhibit 8,
002150 b b ap L
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sales over periods of time, Lilly doesn't object to

producing the publicly available information where

rmation can be derived, or alternatively,

1 it up today and see the

the State can pul
figures for the product.

MR. SUGGS: Well, we're not just asking for

net sales figures. As you know, we're also asking
for measures of profitability, and we're not just

asking for the corporationfwide figures but also for
the sales and profitability in Alaska.

MR. BOISE: To address the Alaska point,
certainly the Medicaid sales is certainly something
that we can produce Or something that you already
have access to. I don't know of a way beyond
measuring Medicaid sales how to get out the issue of

all sales in Alaska. The information is not kept in

that way, i not maintained in that way. But we

certainly could give you a proxy, which would be

Medicaid sales over time, and have no objection to
doing so.

MR. SUGGS: Well, Your Honor, we think

we're entitled to the profitability information, not
just sales.
DISCOVERY MASTER: All right.

MR. SUGGS: Your Honor, our next chunk was

Exhibit 8, Page 4 of 4
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

a4

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,

Case No. 3AN-06-05630 CI

v
ELI LILLY AND COMPANY,

Defendant.

)
)
)
)
)
)
)
)
)
)

PLAINTIFF’S RENEWED MOTION TO COMPEL
AND MOTION FOR SANCTIONS

The State of Alaska, through its undersigned attorneys, hereby moves for an order
compelling Lilly to answer certain of the State’s First Interrogatories and Requests for
Production or, in the alternative, granting such other relief as the Court may deem just
and proper.

The grounds for the motion are that Lilly has failed to adequately respond to the
State’s interrogatories and requests, as required by the Alaska Rules of Civil Procedure
and previous orders of the Discovery Master. Specific insufficiencies are set forth in the
State’s Memorandum in Support of Plaintiff’s Renewed Motion to Compel and Motion
for Sanctions. Plaintiff also requests costs and attorney’s fees in bringing this motion,

and further costs and fees specified in the accompanying memorandum.

Plainlims Renewed Molion to Compel State of Alaska v, Eli Lilly and Company
and Motion for Sanctions Case No. 3AN-06-5630 Civil

002'52 Page 1 of 3




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

The undersigned hereby certifies and affirms in accordance with Rule 37(2)2)(A);

Alaska R. Civ. P., that further consultation with opposing counsel in an effort to resolve

the matters contained in said motion would serve no useful purpose.

Dated \hisiday of December, 2007.
FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

/

" dr,
By 7 “C
““Frie’T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

M, Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Plaintiff’s Renewed Motion to Compel

and Motion for Sachions State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 Civil
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FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

Certificate of Service

[ hereby certify that a true and correct copy of
Plaintif’s Renewed Motion to Compel and
Motion for Sanctions and-(proposed) Order
was served by mail /fiessenger./ facsimile on:
Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

B.‘,AJ;/éy ,,.gﬁéﬁwg_ =
Date’ WUCTR e ot

Plaintiff’s Renewed Motion to Compel
and Motion for Sanctions

State of Alaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Civil
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