











information from its database is unduly burdensome. Lilly asserts that it must search

approximately 40,000 entries in the call note database, a task that may take 1300 hours.

The State disputes this assertion.

1 do not have enough information to determine how burdensome the search for
Alaska related Zyprexa call notes will be. But Lilly’s proposed solution to the issue
appears reasonable. Lilly proposes to produce a random sample of Zyprexa related call
notes and suggests that any pattern relevant to these proceedings should reveal itself
through that sample.

Lilly shall produce a random sample of 4,000 Alaska call notes referencing
Zyprexa

Int. #7, RFP # 10. Lilly withdrew its objection at oral argument.

Int. #12. GRANTED in part. The State sceks financial information regarding
Lilly’s worldwide revenue from Zyprexa sales, cost of products sold, gross margin,
operating expenses, other expenses and income before taxes. Lilly agrees to produce
publicly available information regarding sales and revenue, but objects to engaging in
forensic accounting to calculate cost of products sold, gross margin, operating expenses
and pre-tax income. While the more detailed financial information may help the State
prove & motive for misrepresentation or corroborate the State’s claim that Lilly’s
marketing tactics resulted in increased sales, the publicly available information offered by
Lilly is relevant to the same issue. In light of the State’s interest in efficient discovery to
maintain the March 2008 trial date, Lilly’s objections to produce other than publicly
available information are sustained, Lilly must produce publicly available worldwide

Zyprexa sales revenue responsive to this request.
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Int. #13. Granted in part. The State secks information regarding Lilly's Alaska
Zyprexa sales revenue, and its gross margin and income before taxes. For the reasons
stated regarding Int. # 12, Lilly must produce publicly available Alaska Zyprexa sales

revenue responsive to this request.

Int. # 19 and 20. Lilly's 9//21/2007 letter is responsive to this request.

RFP#4, 5 and 6. GRANTED. The State seeks documents regarding
communications about Zyprexa from Lilly to Alaska physicians other than those made by
Lilly sales representatives. Those include communications made by “thought leaders"” —
physicians or other consultants retained by Lilly to communicate about Zyprexa on
Lilly's behalf. At oral argument Lilly counsel conceded that these documents may be
discoverable and indicated that counsel had not made a search for them. Counsel also
indicated that he would check but was not certain whether he had the capability of
locating that information in Lilly’s file database.

Lilly shall make a diligent search for documents responsive to these requests and
produce those documents within 15 days. If unable to locate documents Lilly must
explain efforts made in that regard.

Int. #5, 15, 16, 17 and 18; RRFP # 8, 15, 17, and 18. GRANTED in part. Lilly
did not object to the discoverability of the information sought by these requests but

referred the State to the MDL collection to obtain that information. The State asks that

Lilly at least designate the Bates ranges for that information to ease the burden of

locating the documents.
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At oral argument Lilly asserted that the MDL collection was so extensive, and the
method of organization of documents so peculiar, that it was equally difficult for the
State and Lilly to locate the information in the collection.

In my view, if Lilly knows the information sought by the State is in the MDL
collection, then Lilly must have some idea as to how to locate the information. Thus, no
later than September 27 Lilly must produce the information sought by the discovery, or
provide some more specific means to assist the State to locate the information, or if
unable to do either, explain what efforts were made to obtain the information.

The Discovery Master fees incurred to date for all matters submitted are

$6350.00. The parties shall each pay one-half. (Invoice submitted to counsel)

P
Dan-A~Hensley
Discovery Master




