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DEFENDANTS' REPLY MEMORANDUM TO PLAINTIFF'S OPPOSITION
TO DEFENDANTS' MOTION TO STAY DISCOVERY

IN THE SUPERIOR COURT FOR THE DEFENDANTS OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

In Opposition to defendants' Motion to Stay Discovery, Psych Rights

submits a 28-page opposition and close to 200 pages of exhibits 1 arguing two main

The first 22-pages of the exhibits relate to the pending discovery requests in this
case and are relevant to the instant motion. The remaining pages appear to relate to
Psych Rights "discovery plan" which is discussed, infra. As argued in this reply, the
discovery plan is beyond the scope of this motion and these documents should be stricken
or not relied upon by the court. To the extent the Motion to Stay is not granted, or the
underlying Motion for Judgment on the Pleadings is denied, then the defendants will
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LAW PROJECT FOR PSYCHIATRIC )
RIGHTS, an Alaskan non-profit corporation, )

)
Plaintiff, )

)
vs. )

)
STATE OF ALASKA, SARAH PALIN, )
Governor of the State of Alaska, )
ALASKA DEPARTMENT OF HEALTH AND)
SOCIAL SERVICES, WILLIAM HOGAN, )
Commissioner, Department of Health and )
Social Services, TAMMY SANDOVAL, )
Director of the Office of Children's )
Services, STEVE McCOMB, Director of the )
Division of Juvenile Justice, MELISSA )
WITZLER STONE, Director of the Division of)
Behavioral Health, RON ADLER, )
Director/CEO of the Alaska Psychiatric )
Institute, and WILLIAM STREUER, Deputy )
Commissioner and Director of the Division of )
Health Care Services, )

)
Defendants. )

--------------- )
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The Defendants Has Not Gone Outside Of The Motion For Judgment
On The Pleadings

In an effort to get to discovery, Psych Rights argues that the underlying

motion "goes outside the pleadings," which means that discovery must be allowed. In

support of this argument, Psych Rights cites to statements made in the Motion for

Judgment on the Pleadings to support its contention that the defendants have "gone

outside the pleadings." Psych Rights then claims that discovery is warranted because the

motion has "gone outside the pleadings." This argument is misplaced. The statements

relied upon by Psych Rights to support the argument that the motion "goes outside the

pleadings" is contained in the factual background and the conclusion, not the legal

argument. They are statements of the existing law or summaries of positions taken in the

defendants' answer and affirmative defenses; they are not part of the defendants' legal

argument.7 A summary of the defendants' position in its answer or on the applicable law

does not render the motion outside of the pleadings sufficient to defeat the motion to

stay.

4. Psych Rights Discovery Plan Is Premature

The remainder of Psych Rights' motion, close to 20-pages, is devoted to

outlining the careful and focused discovery plan that Psych Rights has developed to

make this process logical, efficient, and less burdensome. The problem with the "plan"

is that it is only logical, efficient, and not burdensome if Psych Rights can show the

requisite adversity to allow this case to go forward. If Psych Rights wants to know about

the defendants' computerized records system, then obtain discovery on how pediatric

psychopharmacology is practiced on youth in defendants' custody, and then seek

information about negative data related to these medications - it must have standing to

do so.

See defendants' Answer to the First Amended Complaint, Affirmative Defenses
Nos. 2, 9, and 10.
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Discovery is the process whereby parties are allowed to develop the factual

assumption related to the theory of a case.8 If a case cannot meet the "case and

controversy" test to go forward, there is no need to develop facts as contemplated by the

civil rules governing discovery. In the simplest of terms, unless Psych Rights has

standing to sue, any factual issues it seeks to develop are not ripe at this time. A logical,

efficient, and less burdensome plan should only be implemented after standing has been

established.

CONCLUSION

There is no discovery that can be obtained during the pendency of the

dispositive motion that will affect the court's decision, thus, discovery is not warranted

and is burdensome until standing is established. For the foregoing reasons, the

defendants request that the court stay discovery pending the court's decision on the

defendants' contemporaneous Motion for Judgment on the Pleadings.

DATED this 27th day of March, 2009.

RICHARD A. SVOBODNY
ACTING AT 0 NEY GENERAL
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Nev iz . Calik
Assistant Attorney General
Alaska Bar No. 0606043
for Elizabeth M. Bakalar
Assistant Attorney General
Alaska Bar No. 0606036

;;t;!&u
Nevhiz E. Calik
Assistant Attorney General
Alaska Bar No. 0606043
for Stacie L. Kraly
Chief Assistant Attorney General
Alaska Bar No. 9406040

By:

By:

8 Alaska Rules of Civil Procedure 26-36.
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