
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

FiLED
In the Matter of the Necessity of
the Hospitalization of:

Respondent.

JUL 26 2015
APPELLATECOURTS

STATE OF ALASKA

Case No. 3AN-16-1656 PR

ORDER APPROVING MAGISTRATE JUDGES RECOMMENDATIONS

This case is before this court on the objections of Respondent |

to the recommendations by Magistrate Judge Kari McCrea that Respondent be

committed to API for not more than 30 days and that API be authorized to

administercertain medications without Respondent's consent

On June 6, 2016 Respondent was delivered to API on a Title 12

Commitment for Competency Restoration. When Respondent refused to take

any medication a Petition for Order Authorizing Hospitalization for Evaluation was

filed on July 6, 2016. This was the fifth such petition regarding Respondent in

the past year. See 3AN-15-1648 PR; 3AN-15-1831 PR; 3AN-15-2445 PR; and

3AN-16-1315 PR. An order authorizing hospitalization for evaluation was issued

on July 7, 2016. The order found probable cause to believe Respondent had a

diagnosis of schizophrenia and was at API for competency restoration.

Symptoms included delusions, paranoia, disorganized/pressured speech and

illogical/irrational thought The order also found Respondent was likely to cause

serious harm to others because she had threatened to harm people once
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discharged from API and had pending criminal charges of assault and

harassment Respondent was also alleged to be gravely disabled because of her

symptoms, her beliefthat her food was poisoned and because she was unable to

meaningfully participate in treatment

Thereafter,1 a Petition for 30-Day Commitment was filed along with a

Petition for Court Approval of Administration of Psychotropic Medication. Both of

these petitions were signed by Michael Alexander, M.D. A hearing was

scheduled for July 11, 2016 but was continued at the request of the Public

Defenderwho had been appointed to represent Respondent

The hearing was held on July 13, 2016 before Magistrate Judge Kari

McCrea. Magistrate Judge McCrea first took up the petition for a 30 day

commitment. Gerald Martone, a psychiatric nurse practitioner testified and was

qualified without objection as an expert in the field of psychiatry. Ms.

testified in her own behalf. Following this testimony the Magistrate Judge found,

by dear and convincing evidence that Ms. ^^ was suffering from a mental

illness. The Magistrate Judge also found that as a result of that mental illness

Ms. ^^| was a danger to others. The Magistrate Judge found there were no

less restrictive alternative to treatment at API and granted a 30 day commitment

The Court Visitor, Colleen Brady-Dragner next testified. She indicated that

Respondent did not recognize that she had a mental illness and objected to

1Neither of these petitions arefile stamped. Theyare dated July 6,2016. The tog notesof July
11,2016 indicate these petitions were filed July 11, 2016, but this cannot be accurate as a
hearingon these petitionswas noticedon July 8,2016. By the time these petitions were filed
Ms. HH had been at ^l for over a mor>tn on tne ™e 12 competency restoration.
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medication. Respondent believed that medication would make her permanently

disabled. The Court Visitor indicated Respondent was unable to meaningful

engage in treatment because she did not recognize she needed treatment

Respondent did not have an advanced health directive. It was the conclusion of

the Court Visitor that Ms. |H did not have the capacity to give informed

consent regarding medication. Ultimately the Magistrate Judge found by clear

and convincing evidence that Ms. |B lacked the capacity to give informed

consent

Ms. ^^| continually interrupted the proceedings and was admonished

by the Magistrate Judge although the Magistrate Judge gave Ms. HH

considerable opportunity to speak. Eventually Ms. •• asked that the Public

Defender be fired. The Magistrate Judge held a representation hearing.

Ultimately the Magistrate Judge noted that she had just made a finding by clear

and convincing evidence that Ms. ^^| was suffering from a mental illness.

Ms. HI ^tBS at API under aTitle 12 competency evaluation. The request to

fire the public Defender was denied2 and the medication petition was next

considered.

Mr. Martone again testified on this Issue. He was the only witness on this

subject. Following his testimony the Magistrate Judge authorized the use of the

requested medication finding there was no other treatment alternatives that

would be effective, that the use of the proposed medication was In Ms. Merritt's

2That ruling does notappear to be before this court
3AN-16-16S6 PR Page 3 of 10
TTMO: LM.

OrderApproving Magistrate Judge's Recommendation



best interest and that the benefits of the medications outweighed any proposed

risk to her.

The following day, July 14, 2016, a Stipulation for Substitution of Counsel

was filed. Attorney James B. Gottstein of the Law Project for Psychiatric Rights

appeared for Ms. ^^| On July 18, 2016 Mr. Gottstein filed a Motion for Stay

of Forced Drugging and a Motion that that motion be determined on an

expedited basis. The Motion for Stay requested that medication not be

administered until the order allowing administration was reviewed and ruled on

by a Superior Court Judge. Although the Magistrate Judge's ruling was

considered to be a recommendation, that recommendation was effective

immediately under Probate Rule 2(b)(3)(D).3 A hearing was held that same day

before this court, thus effectively granting the Motion for Expedited

Consideration.

At this hearing the court noted that the Magistrate Judge had not yet

issued written findings due to her unavailability to do so, but indicated that the

court believed it could adequately review the oral findings made by the

Magistrate Judge. See Probate Rule 2(e). The court also considered the

possibility of holding a de novo hearing but rejected that procedure.4 Instead

3Respondent argues this Rule only makes the Finding of a patients competency to give informed
consent effective immediately and not the Finding to administer medication. This would
effectively make the Rulemeaningless and this court rejects that readingof the Rule.
4The court's calendar allowed for such a hearing to be held In two or three days but his was
insufficient time for the parties to prepare. In light of the court andcounsei's calendar it
appeared that such ahearing could not be held for amonth or two. Ms. |^Pwas asking that
no medication be administered pending Superior Court Review. The evidencemdicated that this
would effectively leave her untreated, her condition was worsening and she was acting
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the court placed the parties on an expedited schedule to file objections to the

Magistrate Judge's recommendations and a response to these objections. The

parties have now done so and those objections and responses have been

reviewed by this court. The court has also reviewed the written transcript of the

July 13, 2016 hearing before the Magistrate Judge and has also listened to the

entire hearing.

Respondent objects to the recommendations of the Magistrate Judge to

grant (a) the Petition for 30-Day Commitment (Commitment Petition) and (b) the

Petition for Court Approval of Administration of Psychotropic Medication (Drug

Administration Petition). Supporting these objections are several affidavits or

transcripts nearly all of which predate this matter and, with one exception

discussed below, lack any specifics as to the circumstances of Respondent or to

the evidence before the Magistrate Judge. None of these documents were

introduced into evidence at the July 13, 2016 hearing and thus none of these

documents were considered by the Magistrate Judge.

These documents include: (a) A transcript of a September 5, 2007

hearing before Master Andrew Brown in 3AN-07-1064 PR; (b) a transcript of

hearings held March 5, 2003 and March 10, 2003 before Judge Morgan Christen

in 3AN-02-277 PR; (c) an Affidavit from Dr. Peter Gotzsche dated June 1, 2016

(prior to the petition in this case) with no reference to Respondent; (d) an

Affidavit from Robert Whitaker dated September 14, 2007 filed in Case No. 3AN-

aggresslveiy towards staff and other patients. The court has balanced the needs of both Ms.
fljJH and API in determining that de novo review is not an appropriate way to proceed.
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07-1064 PR; (e) an Affidavit of Ronald Bassman dated September 4, 2007 also

filed in 3AN-07-1064 PR; (f) a transcript of hearing held November 5, 2008

before Judge William Morse in Case No. 3AN-08-1252 PR; and finally (g) an

Affidavit of Brian Saylor dated July 21, 2016 and filed in this case. Dr. Saylor,

who admits to being a friend of Ms. |^| suggests that a program identified

as the Sateria-Alaska program and which is described as an alternative to

psychiatric hospitalization for people who did not want to take neuroleptics or

other psychiatric drugs would have been ideal for Ms. |H But this program

closed in the summer of 2015.

The general thrust of all these affidavits is to oppose as a general matter

the use of psychotropic medications to treat serious mental illnesses such as

schizophrenia. But as noted in several of these documents the medical standard

of care in treating such illnesses is to use such medications. This court finds little

value in evidence that was not before the Magistrate Judge, was not subject to

cross-examination and which suggests it to be appropriate to deviate from the

medical standard of care without any analysis of Ms. Merritfs history and

circumstances.

This court also finds without merit her counsel's suggestions that Ms.

MenitFs statements about being raped by staff or her own attorney5 are

metaphorical or that her reference to being poisoned is merely a reference to API

5 The court did not hear this statement when listening to the hearing. But it Is dear the
Magistrate/Judge overheard this accusation and it does not appear to be disputed that this
accusation was made.
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not providing a gluten free diet, These arguments that suggest that Ms.

uses metaphorical language to describe actual events, rather than suffering from

a mental illness that leads her perception of reality to be skewed, are

unpersuasive.

Commitment Petition

The court has reviewed the Magistrate Judge's Findings as to the 30-day

commitment and accepts and adopts these recommendations as being supported

by the evidence and the law as set forth in AS 47.30.730 and 736. There is clear

and convincing evidence based on Gerald Martone's testimony that Respondent

suffers from a mental illness. Ms. Merritfs own delusional statements and

behavior during the hearing is confirmatory of disordered thought process and

delusions. There is also clear and convincing evidence that as a result of this

mental illness the Respondent Is likely to cause harm to herself or others. The

court does not find there to be clearand convincing evidence that Respondent is

gravely disabled. The testimony indicates that Ms. BH *s becoming

increasingly aggressive. Mr. Martone indicated that Ms. ^^| swung at him

with a closed fist, has threatened to harm others, threw a basketball at another

patient's face, possibly kicked another patient and threatened to kill Mr.

Martone.6 To the extent Ms. •• asserts this did not happen and that Mr.

6The court notes Ms. ^^| was originally sent to API for aTitle 12 Competency Restoration as
a result of criminal charges involving assault (3AN-16-4715 CR) and reckless driving (3AN-15-
6898 CR). The complaint in 3AN-16-4715 CR alleges Ms. ^^1 assaulted her mother and police
officers. The Complaint fn 3AN-15-6898 CR alleges Ms. ^Q^ran ared light, hit another car
and then yelled obscenities and gave the finger to Christians^riese cases remain open. Other
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Martone Is lying, the court finds she Is not credible due to her mental Illness.

The court finds Mr. Martone to be credible. The court also finds based on Mr.

Martone's testimony that there are no less restrictive alternatives available. The

only alternative identified by Respondent is in Dr. Saylor's affidavit regarding a

treatment alternative that no longer exists. Nor is here any indication Ms.

would accept such an alternative as she appears to believe she is not mentally ill

and does not need treatment

Drug Administration Petition

The court also accepts and adopts the Magistrate Judge's

recommendations regarding the Drug Administration Petition and finds those

recommendations to be supported by the evidence and the law as set forth in AS

47.30.839. The Court Visitor met with Respondent and attempted to administer

a capadty assessment instrument. This may not have been completed due to

Respondent's lack of cooperation. Ms. Brady-Dragner's testimony is accepted by

the court and establishes byclear and convincing evidence that Ms. ^^B while

clearly opposing medication, does not have the capacity to give or withhold

informal consent There is no written directive of Ms. Merritfs wishes. The

court notes again that Ms. |^B does not believe she suffers from a mental

illness and does not appear to believe she needs treatment Her condition is

unlikely to improve and is likely to worsen without medication.

than what is stated In the criminal complaints the court lacks InformaUon about these charges
and does not rely on these accusations In deciding this case.
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The court also accepts Mr. Martone's testimony regarding the type of

medication and dosage that API requests to administer, the benefits of such

medication and the possible side effects. The court notes that medications

previously administered to Ms ^m *a* caused side effects (Clozapine,

Risparadone, Olanzepine) are not being requested. Low dosages are proposed.

The court has weighed the benefits and risks of the proposed medication and

finds that administration of the proposed medications are in Ms. Merritfs best

interest and are the least restrictive alternative at this time. The medications are

all within the standard of care as are the proposed dosages. The Petition for

Court Approval of the Medications listed in that Petition are approved.

In reviewing this matter this court has also reviewed the decisions of the

Alaska Supreme Court in Mevers v. API. 138 P.3d 238 (Alaska 2006);

Wetherhom v. APIf 156 P.3d 371 (Alaska 2007); Bioley v. API, 208 P.3d 168

(Alaska 2007) and finds that the Magistrate Judge's recommendations comply

with those decisions.

Stay Pending Appeal

Respondent has indicated that if this court upheld the recommendation of

the Magistrate Judge as to the 30-Day Commitment Petition and the Drug

Administration Petition, Respondent would ask that the order for Administration

of Drugs be stayed pending review by the Alaska Supreme Court That motion is

DENIED. Respondent has been found to be a danger to herself or others and

incidents involving staff or other patients with Respondent appear to be
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worsening. She is at API due to criminal charges alleging assault on her mother

and a police officer. Without the administration of medication Respondent is

likely to be indefinitely institutionalized with additional petitions and hearings

needed. As the Magistrate Judge noted (Transcript at 89-90) this is hardly in Ms.

Merritfs best interest Considering the time an appeal is likely to take and

weighing the interests of API for the safety of their staff and patients against

those of Respondent the court denies the request for a stay of the administration

of medication. However, the court will keep its previously issued stay in effect

for three days from the date of this order so as to allow Respondent the

opportunity to seek a stay from the Alaska Supreme Court. Absent the granting

of such a stay, API may begin administration of medication on July 29, 2016.

DATED at Anchorage, Alaska, this 25th day of July 2016.

/ certify that on July 25, 2016 a copy
was mailed to:

AGO J. Gottstein
MJ McCrea ^

Administrative Assistant

MARK RINDNER

Superior Court Judge
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