Brewster H. Jamieson, ASBA No. 8411122
LANE POWELL LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Telephone: 907-277-9511

Facsimile: 907-276-2631

Email: jamiesonb@lanepowell.com
Attorneys for Intervenor

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

Eli Lilly and Company,
Proposed Intervenors, | Case No. 3AN-04-545 P/G

In the Matter of the Guardianship of B.B. ELI LILLY AND COMPANY’S MOTION TO
INTERVENE AND QUASH SUBPOENA
Respondent. | RUCES TECUM ISSUED BY RESPONDENT

Intervenor, Eli Lilly and Company (hereinafter referred to as “Intervenor” or
“Lilly”), by and through its undersigned counsel, hereby moves to intervene in this matter
pursuant to Civil Rule 24(a). Additionally, Lilly hereby moves to quash the subpoena
duces tecum served on David Egilman, MD issued by counsel for Respondent. In
support of its motions, Lilly avers the following:

1. Lilly is a defendant in federal multidistrict litigation captioned In re
Zyprexa Products Liability Litigation, MDL No. 1596 (E.D.N.Y.). Pursuant to Case
Management Order No. 3 (“CMO-3”) issued by the MDL (see Exhibit A), Lilly has

produced voluminous materials that have been marked confidential.

2. Pursuant to CMO-3, David Egilman, MD, who agreed to be bound by the
terms of said order, possesses certain confidential materials.

3. Dr. Egilman has been subpoenaed in this matter (see Exhibit B), and has
been directed by counsel for Respondent to produce certain documents. In response —
and in violation of CMO-3 — Dr. Egilman has produced confidential Lilly materials to

counsel for Respondent.




4. Intervention as a matter of right is proper under Rule 24(a) for the following
reasons: (1) the application to intervene is timely; (2) Lilly has an interest in the property
at issue in this action; (3) the disposition of the current action will impair or impede
Lilly’s ability to protect its interests; and (4) Lilly’s interests are not adequately
represented or protected by the existing parties.

5. Lilly respectfully requests this Court to issue an order (a) requiring the
return of such confidential materials to Lilly, (b) prohibiting the use of such materials in
this matter, and (c) prohibiting Dr. Egilman from testifying about such confidential
material.

6.  Lilly requests permission to fully brief this matter.

WHEREFORE, Lilly, as Intervenor, respectfully moves the Court for leave to
intervene in this action as a matter of right pursuant to Civil Rule 24(a), to quash the
subpoena duces tecum served on Dr. Egilman by counsel for Respondent, and for such
other relief as the Court deems just and proper.

DATED this 15th day of December, 2006.

LANE POWELL LLC
Attorne r Intervenor

—

By:

Brewster H. @ﬁqieson, ASBA No. 8411122
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'ALL ACTIONS _

(‘.Asg_ nf\Au NGE ma,u‘r

To expedite the flow of discovery material, facilitate the prompt resohétion of
disputes over Qmﬁdentiéiity, adequately ;imtect- confidential miaterial, and ensire that protection :
is afforded oply :po':(;.mtﬁial so entitled, the Court enters this Protective Order pms‘uant to Rule 26
of the Federal Rules-of Civil Procedure. '

1.  Discovery Materials _

"This Order applies to all products of discovery z;nd‘al]' informaatioh derived
therefrom, mcludmg, but not-limited te, all docnments, ohjects or things, -déposition testimorny
and intmogafgry{mqu;asz for admission responses, and any copies, .excéi;pts 0T summaries
thereof, obt_aih'ed by any party pursuant to the requirements of any‘eourt order, requests for
‘production 6f docuracnts, requests for admissions, interrogatories, or subpoena (“discovery
materials™). This Order is hxmted to the litigation or appeal of any action brought by or on
-behalf bf plaintiffs, alicgmg persona] injuzies or other damages arising from plamuﬁ's ingestion
of olanzapine, commonly known as Zyprexa® (“Litigation”).and includes any state court aétion
where counsci for the plamuff bas agreed to be bound by this Order

2. Use of Discove aterials 7

With the exception of documents or information that has becomeé publicly .

available without a breach of the terms of this Order, all docwuinents, information or other
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discévery materials produced of dis&vered in this Litigation and thiat have been dwignéted' |
confidential shall be used by the receiving party solely for the prosecution or defensc of this
" Litigation, to the extent re'asonahl'y necessary to accomplish the purpose for which disclosure is
made, and not for any ‘other pu;tpése, including any gther litigation or judicial proceedings, or '
. #ny business, compéﬁtivc, gc;vcmmcil,tal;_oommeréial, or administrative purpoese or fanction.

| 3 “Confidential Discovery Materials” Defined

For the purposes of this Osder, *Confidential Discovery Matznals” shall mean
any infon_haﬁon,ﬂaat the prqduciii’g party in good faith béliéves is .p:oberl';‘r protected under
* Federal Rule-of Civil Procedure 26(1:}(7).

'I‘he*terms of this Order shall in nio way affect the right of any person (2) to |
w1thhold information pn allcge:d grounds of immunity from dxseav&ry such as, for example, -
attorncy/chem pnvilcge, work pmduct orpnvacy rights of sich Hiird parties as patients,
‘physicians, elinical mvestigators, or reporterg af claimed adverse reactions; or (b) to withhold-
information on alleged grounds that such information is neither relevant to-any claim or defense,
" nor reasonably calculated to lead to the discovery of adtnissible evidenco. I information s
} redacted on the basis it is neither relevant ner reasonably calculated to lead to the discovery-of
adm:ss;ble cwdencc, the redacnng paity’ s}mil 1denni3v' on.a separate log that identifies the
document sub]ect to redaction-and the reason for such redaction,

Where large volmnes of discovery matanais are provided to the requmstmg party 8
counsel for prehmmary mspecuon and demgnatmn for production, and have not been reviewsd -

for conﬁdpntza__hty purposes, the pro&xcmg_party reserves the nght to so designate and redact
ap_propriate discovery materials after theyacre desighated by.lt'hc Tequesting party for.production.
During the preliminary inspection process, and befo?e-pmducﬁoﬁ all discm'rei-y matedéls )
' reviewed by the rcquestmg paity’s counsel shall be treated as Confidential D13covexy ‘material.

4. Q_eggnatlon of Ments as “Cﬂﬁdentlai” '

a. . For the purposes of this Order, thé term “document” means all

tangible items, whether written, reporded or g__xaplnc, whether produced or created by a party or
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another_ petsoh; whether produc'éd pursﬁ;mt ’co.subpoehé, to disi;dv,ery Tequest, by agtegméht, or
otherwise. | _ _
b. Any document which the producing party intends to-designateas -

Confidential sﬁa]l be stamped (or otherwi#e have the legend recorded upon it in-a way that Brings ’
. the legend to the aﬁmﬁbn of a reasonable examiner) with a notation subétant_ially.'simi}ar-lo the

following:
Zyprexa MDL 1596: Confidential-Subject to Protective Order. -

‘ Such gtamping Ior‘u;arking will t'ake pl;ica pﬁdxj to productiph i;y the pfoduqing‘ |
-pcrson,' or subsequent to selection by the roceiving party for éopying. The stamp shail'be'éﬁ»"f),eed
in such a manner as'not to obliterate. or ebscure any wmtcn matenal
c: A paxty may preliminarly deﬁlgnatc as “Conﬁdenhal” all
: _docﬁn;ents produced by a third party entity employed by the party ‘for the purposes of dowrﬁt;n_t
' management, quality-control, production, reproc_luctior'i; stera e, scai-min-g-, or othei'l.sqch purpose
telated to _'discdve_ry,' by _nbtifying counsel for the other 'pa.rty"ﬂ'iajci allgdocumcnts being produced
are to be acéorded such-protection: Once. said documents are i:rlo.duocd by such third party :
vendor, the des:gnaimg party will thcn review the documents and, as appropnate dwgnate theny
“Conﬁdentml” by stampmg the document (or otherwrse bavmg the Iegcnd recorded upon it in
a way that btmgs its attcntlon to a reasonable exammer) as such

s, Non-DlscIos-ure of anf denitial Discovery Materials

Exﬁcpt with the prior wrxttcn conscnt of tbe. party or other. person ongmaliy
' producmg Conﬁdcntxa] Discovery Matenals, oras heramaﬁer provxded under this Order no
. Conﬁdenﬁal Discovery Materials, or any portion thereof, may be disclosed to any person, . -

including any plaintiff, except as set forth in section 6(&) below.

3
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- 6. Permxss:ble Dlsclosures of Conf’ dential Discove_xjx Matena
Noththstandmg paragraph 5, Confidential stcovery Materials may be dlsclosed

to and used only by:
a. counsel of record for the parties in this Litigation and to-his/her
partners, associates, sccretsries, fegal assist-zints, and employces to the extent considered

reasonably necessary to rcn_de_r professional services in the Litigation ,

b. . inside coumsel of the partigs, to the extent reasonably necessary to
~ render professmnal servmcs in the ngation
c. court officials involved in this Litigation (including court reporters,
pérsons operating video recdrdmg mmpmenx at deposmons and any specidl master appointed by
the Court);
d. - any person desxgnatcd by the Court in the mterest of § )usnce upon .
-such termos as the Court may deem proper;
e ' where produccd by a plaintiff, in addition to the persons descnb¢d
n subscotions {a) and (byof thls sectron, a defendant’s in-house paralegals and outside counscl '
" including aiiy attorneys cmployed by or retained by defendant’s outside counse} who are. -
' assisﬁng- in.connection within this iitigaﬁdii,~and .the:pam]cgal-' clerical, secretarial, and othes
staff employed or retamed by siich outside cmmsel or retained by the attomeys employcd byor
“retained by defendant’s outmde cmmsel To the extent a defendant does not have m—house I
counsel 1t may designate fwo mdxvrduals employed by such defendant (in addition to cutside o
: counscl) 10 receive Confidential stcovery Matena]s produced by plamtxff |
_ ' f . where produced by defendant Eli Lilly and Company, in addition
" to the peisons 'describe& in subsections (a) and (b) of this secﬁon, pléintiﬁ" ] 'attomeys in o’ch‘cr .
filed lmgat:on allcgm g m;unes or damnges resultmg from the use of Zyprexa® including their
: _ paralcgal clenca] secretanal and other staff employed or relamed by such counscl prov:ded that

EXHIBIT | ﬁ —
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7 such counsel have agreed to'be governed by the terms of this Order and shall sign a copy Gf the
order; - ' A .

g. where pfodﬁccd by any defendant, outside counsel for any oth'er.
defendant xnc}udmg any attomeys cmployed by or retained by any other defendant’s outsxde
counsel who are asmstmg ‘in.connection with this ngatxon and the para]e.gal clerical,
secretarial, and other staff employed or retmned by such outside counsel;

: h. persons noticed for depdsmons or designated as tral wnnesses or
‘those who counsel-of record in good falth expect to testify at dep,osmon or trial, to the extent "
. Amaslolnnably,nccesmr‘y in preparing to tqstify; _ _ . .
‘ ' i. outside consultants or outside experts -rétai,ned for the purpose of
assisting counsel i the Litigation; .

j. employees of counsel mvo]ved soleiy in one'or more aspects of.

. organizing, filing, codmg, converting, storing, or rctncvmg data or designating programs for
Landimg data connected with this action, inchuding the performance of such duties in relation to
a computerized-litigation support system; . o '

k. employees of ﬂnrd-party contractors performing one or niore of the

Ce ‘ﬁmcnons get forth in (j) above;
L any employee of a party or former employee of a party,.but only ta

the-extent considered necessary for the preparahon and trial of this action;: -and.

‘ "m. . any other person, if consented to by the producmg part.y-
“Any individual to whom disclosure,is to'be made under subpamgraphs GY t]1rough ‘

: (m} above, shall 31gn, prior to such dxsc‘losure a copy of the Endorsemcnt ofProte:ctwe Ordcr,
) . attachcd as Exln“blt A, Counsel prowdmg acoess to Conﬁdentlal Dlscovery Miaterials shail rctam ,
.coples of the cxemtcd Endorsement(s) of Protectwc Oxder Any party seeking a copy of an ‘
endorsement may make a d@‘:mand.sct_hng forth the reasons therefor_to which the. oppqsmg party
witl ré'sponﬂ mwnhng If 'the dispute cannot be resplved i:.}ie demandin g party mz.Ly, move the

Court for an order compelling producﬁbn upon a showing of good cause. For testifying experts,

-5-.
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. a copy of the Endorsemcnt of Protective Order executed by the testifying expert shall be

' fum]shed to counsel for the party who pmduced the Confidential Discovery Materials to whmh
' the expert has access, at the tims. the expert’s designation is served, or at the time the

Conﬁdcntaal Discovery Materials are provided to the testifying expert, whlche;ver is later.-

' Before dis‘closing.Conﬁdéntxal_ discovery materials to any person listedin a

- éﬁbparagmphs (d) through {m) who.is 2 Castonier or Cornpetitor (or an employee of either) of .
the party that so deéégfﬂai@d ‘the discovery materials, but who is not an employee of 3 party, the
B paxty wishing to make such disclosure shall givé at least three (Sj busines‘s.days advance not‘ice
| in writing to the counsel who designated such discovery materials as Conﬁdentxal stating that
such disclosure will be made, jdentifying by subjéct matter category the’ d1seovery material to bc

. disclosed, and stating the purposes.of guch disclosure. If, within the three (3) business day

- pcﬁod z; motioh is filed objecting o the proposed dis'ciosure, disclosure is not permissible until
- the Court has denied such mohon As used in‘this paragraph, (a) the term “Customcf’ means
any direct purchaser of products from Lxl]y, or zmy regular indirect purchaser-of produets froim
Lilly (such as a phamnacy generally pumhasmg ‘throngh wholesale houses), and does not include
physicians; aid (b) the term “Cmnpetator” means any manufacturer or seller of pre_sg;nptmn
inedications. | | |

The notice pfwision immediately abave. applies to consujtams aﬁd/or independgnt

contractors of Competltons to the extent thie consultants or contractors dcnve a substantxal |
portion of their income, or spcnd a substantial portion of their time working for a pharmaceut:cal ;
, company that manufactums prescnyuon mcchcal products in the newroscience area. '

7., Production of Confi dentlal Matenals by Ngn—Parhes

Any non-pazty who is producing dlscovery matenals in the ngatmn may agme
to and obtam the bencﬁts of the tcrms and protections of this Ordcr by designating as
' “Confidential” the discovery mate.nals that the non-party is pmducmg, as set forth in paxagxaph
4,

6-
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' .8. . !nadvegent stclg. suge
a The parties agree that the 1nadvenent productlon of any discovery
matenals that would be pfotected from dxsclosurc pursuant tothe attomey-chent pmfllege the
work product doctring or any other relevant pnvﬂ'ege_ or doctrine shall not constitute a waiver of -
the apﬁl_icéble plivilége or dOCtﬁI'le. If any such discovery materials afg inad;lertc'n't}y produced,
the ij;cipignt of the disc.overjr mate_ﬁéls agrees that, upon requiest from the producing party, it will
prmpﬁy retum .thc d_iscavéry materxals an(i all cdlpiés'o'fﬂ‘)c discovery materials in its
' poSsessie‘n, dcietcjany versions of the diécqvqy materials on any database it.'maintain-s and make |
no use of the information -containcfl m the d.i.sc_:o\z;xy materials; provided, however, that the paﬁy
«rehnnﬁag. such discovery 'm-ate;ials shall have t'he-n'ght-to' apply to the Court for an order. ﬁmt"
such discovery materials are not protected ‘_frqx'n: disclosure by any .pnfvil'cge-. The person
'retux.ning such -matélji‘al miay net, however, assert asa ground for such motion the factor
‘éircuinstz;nces of the inzidvéétcnt production. |
b. Tﬁe parties ﬁai_'&cr_agie'e that in the event th_:ﬁ the producing 'i)arty
or ot.her- person iﬂad'\'rerte'nt-ij} fails to designate di"sédverly materials as dﬁnﬂdenﬁzu in this or any
other hnganon, it may makc such a dwlgnaﬁon subsequenely by noufymg all persons and paxttcs

< to whom such dlscovery matenals were produced in. vmtmg, as soon as prachcablc Aﬁer

o rrecelpt of such notification, the persons to whom productlon has been made shall prospcctwcly

" . treat thc dcs;gnated discovery materials as Conﬁdentlal subjectto thelr nght to dispute such

B desxgnatwn in acc:ordance with paragmph 9.

-9, D&classlﬁcagon :
.a. Nothmg sha]l prevent dxsclosuxe beyond that llrmted b_v this Order -

if the producing party consents _m writing to.s_uch di_sclosurc.
-7-
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b. . Ifatany time a party (or aggrieved entity permitted-by the Court to

. intervene for such purpose) wishes forany Teason to dispute a designation of discovery materials

as Confidential made herg:unkier, such person shall notify the designating party of stich dispnt'e'in
writing, specifying i)y exact Bates nﬂﬁaber(s) the disloovery materials in -Flis;;ute. The designating
party shall respond in writing, within 20 days of receiving this notification, | I
<. If the partics are ynable to anncably resoive the dlspute, ﬂxe :
proponent of conﬁdenuahty may apply by motion to the Coun fora mlmg that discovery
'matcnals stamped as Conﬁdennal are entitled to such status and protectlon under Rule 26 of thc
Federal Rules of C—1v11 Procedure and-this Order, provided that such motion is made within forty
five (45).d§ys from the date the ehallenger of the confidential dcsigi_lat_ion bhallenges the
| designaﬁdn or such other -ﬁine period as the partiés may dgree. The designating party shall have
the burdeﬁ o__f_ proof on such motion t6 establish the propnety of its Cor_x_ﬁdehtial ‘designation.

' d, If the time for ﬁiﬁxg_ a motion, as-provided in para’grapﬁ 9.c, has
expired without the filing of any such motion, or ten (10) business days (or such longer time vas.
ordered by this Court) have elapsed after the appeal period for an. 6rd'cr of this Court that the
_ discovery matenal shall not be entitled to Confidential status, the Conﬁdent{al Dlscovexy -

Material shafl Iose ifs des:gnanen ' '

16. Conﬁdentlal Dlscoverv Matenals fn Deposmons

a Cmmsel for any party tnay show Conﬁdexmal D:scovery Matenais :

to-a deponent dmmg -depbsitiqzi snd examine the dgpo‘nent about the ma&grials.so, long as the
. deponent already knows the Cenﬁdaﬁﬁal information contained therein or if the provisions of

Jparagraph 6 are comphed thh The paxty noticing a depomuon shall obtain éach thness

endorsement of the protcchve order in advance of the deposmen 4od shall no’nfy the dcs:gnanng '

”party at least ten (10) days prior to the deposition if it has begnunable to obtam_ that witness”
endorsement. The désignéting party rhay thenlmbve the Court for-an Order giiiécting that the R

witness abide by the terms of the prote_c'tii/"e order, and no confidential document sﬁéll be shown -

1o the deponent until the Couirt has ruled. Deponents shall not retain or copy partions of the

8-




transcript of their de;pdsiﬁoias that contain Confidential infbx_’ma'tion net provided by them or th'o': .
entities they represent unless they sign the form described, and otherwise comply with the
" provisions in paragraph 6. A deponent who is not a party shall be ﬂlrmshcd a-copy of this Order
_ before being exarmned about potertially Confidential Dlscovery Matcnals Whﬁe a deponent is
: bemg examlned about any Conﬁdenmal Discovery Materials or the Confideritial information
: _-contahléd therein, persons to whom disclosure is not autherized undef this Order shall be
excluded from being present. | . _. .
B. . Parties (and deponcnts) may, within thirty (30) days aﬂer recelvmg
a Jepositien, designate pages of the transcnpt (and exhibits thcrcto) as Confideptial; Until
- gxpiration of such thirty (30) day- pcnod the entire tmnscnpt including exhibits, will be treated -
as stbject to Confidential protection under this Order. If noparty or deponent timely dcmgnates
‘& transeript as Conﬁdcnnal then none of the hanscnpt or its ‘exhibits wﬂl be treated as
confidential.

1'1. Materials Offered as vadenc at T nal

Confidential Discove :
» Cmﬁdentlal stcovery Matenals and the mfonnatlon therem may be offored in '
' evxdencc at trial or any court hearmg, provxdeti that the preponent of the evidence gives notice tc') o
_ counsel for the paity or other petson. 'rhat deszgnated the d.zscovery matenals or mformatmn as
Confidenhai m accordance with the Federa] Rules of Evidence and any local niles standmg
-Orders or rulings.in the thxgatlon govemmg xdentlﬁcatmn and -use of exhibits at tnal Any party
may move the Court for an order that the evxdence be rcccwed in camera or undcr orlher
" conditions to prevent uniecessary dxsclogu;e.- The Cmm will then determine whether the

pmffered evidence should continue to be tregted'as 'Conﬂdém'ial'and, if so, what pretection, if
' ansl,- may be aﬁ‘oréed to such discavery météﬁals or infermation at trial, |

12.  Filing - ' | |

. ' Conﬁden’aal Discovery Matenals shal] not be ﬁled wnh the Clcrk exeept when

_rcqmrcd in connectxon with matters pendmg before thc Coutt. If filed, they shall be ﬁled m a’

sealed envelope; clearly marked
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