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ELI LILLY D COMP

v.

IN THE

TATEOfAL KA

UPERIOR COURT fOR THE TATE Of AL KA
THIRD J DICIAL DI TRI9iLE 1 T

) Date' J-/iJ dl
Plalntift',) . -

~ ~!~.r3 --06-~ --

)
)

Defendant )

DEfEND T ELI LILLY ND COMP
DEPO ITIO COU TER,DESIG ATIO FOR TRIAL AND

OBJECTIO TO PLAINTIFf TATE OF ALASKA'
EXHIBIT DESIG nO

Defendant Eli Lilly and Company ("Lilly") counter-designates for trial the

following depo ition transcript excerpts in response to Plaintiff State of Alaska's Trial

Deposition Designations for Denice Torres.

.Start (Page:Line) End (Page:Line)

175:9 175:13

175:16 175:17

188:11 188:15

188:18 189:3

201:1 201:8

358:19 359: 13

400:16 403:4

418'11 418-23

424:9 424.16

477:21 478:10



Start (Page: Line) End (page:Line)

545:7 545:13

552:2 552:15

Lolly obje<ts to Plaintiff's exh.bits for use during lbe testimony of Denise Torre·

Plaintiff's Exhibit

Zypre.a MOL Plaintiff's
Exhibit 08564

Zypre.a PlaiOlifrs Exhibit
10036

Zypre.. MOL Plaintiff •
\hiblt No 06360

Zypre,a Plaintifrs Exhibit
100



ObjedioD(S)

01 Relevant (Alaska R. Evid. 401, 402) to LAbeling Oaims:
Internal document describing sales representatives' interactions

with physici.ns
Prejudicial. Confusing. Waste ofTime (Alaska R. Evid. 403)
Foundation Alaska R. Evid. 901

Ully rese..es the right 10 object to these ellhibilS, and .ny others that may be

introduced by PI.intiff, under the Alaska Rules of Evidence or any other applicable rule of I....

based on this Coun's rulings or the purposes for ..hich Plaintiff seeks to use the exhibits .ttri.1.



By: -i:.L.=~-~LlfjI:..!.------

AttorneY' for Defendanl
PEPPER HAMILTO. LLP

lOa M. Gussack. admitted pro hile ,ice
George A. Lehner. admitted pro hile 'ICe
John F. Brenner. admitted pro htJc VIce
3000 Two Logan quare
Philadelphia. PA 19103·2799
(215)981-4618

LANE

Oaled: March 8.2008



Case no. 3 -06-563OC1V

PlalnUlf,

Defendant

v.

I THE SUPERIOR COURT F'OR THE STAT OF ALASKA
THIRD JUDICIAL OJ TRICT .J7'0,<:4

Cieri<' ?'1'r

ELI LILLY A DCOMPANY

STATE OF' ALASKA

DEF'E DANT ELI LILLY AND COMPANY'
DEPO ITIO COUNTER·DESIGNATIO fOR TRIAL AND

OBJECTIONS TO PLAI TIFF TATE OF' ALASKA'
TRIAL DEPO ITIO AND EXHIBIT DESIG ATIO

Defendant Eli Lilly and Company ("Lilly") counter-designates for triallhe

following deposition Iranscript excerpts in response 10 Plaintiff State of Alaska's Trial

Deposition Designations for Robin Pins Wojcieszek.

Start (page:Line) End (Page:Llne)

17:2 17:22

23:9 23:15

23:21 24:1

27:25 28:12

83:14 83:19

95:2 95:17

98:9 98:18

LIlly objCCts to the following pages and hnes of PlalOuff State of

Depo Ilion De ogn lion for Robin PittS Wojcoeszek:



, Start End Objeetion
(Page:L1ne) (page:Line)

20:18 20:22 Mischal1lclerizalion of documenl (Plainuff's Ex.
10094- March 28.1JXTIleuer from FDA to Lilly)

20:24 21:2 (Alaska R. Ev,d. 403).

29:17 29:22 Relevance; probative value is outweighed by lhe
danger of unfaIr prejudice; (Alaska R. Ev,d. 401;
403); motion in limine: olher litigation

29:23 30:1 Relevlnce; probative value is outweighed by the
danger of unfair prejudice (Alaska R. Evid 401;
403)

48:1 48:13 Improper hypothelical; assumes flCIS nOI in
evidence: vagueness; argumentative: foundation.

48:15 48:22 (Alaska R. Ev,d. 401, 611)

55:24 56:8 Foundalion; lack of personal knowledge; (Alasla
R. Evid. 401; 602).

56: II 56:12

56:16 56:21

56:23 57:17

7913 79.18 Speculauon (Alaska R Evid. 401. 4(3)

81;9 81:19 Speculation as to FDA's understanding of lhe
meantng of ",nduce"; lack of personal knowledge

81'21 8122 (Alaska R Evid. 401, 403. 602).

94 10 94 19 Hearsay (Alaskl R Evid 801).

LIII) al 0 object 10 Plalnuff e<h,b.1S for use during lhe testImony of RobID PillS

\ ojC,e zel

2·



T

PlaintiJT,

UPERJOR COURT FOR THE TATE OF LASKA
THIRD JUDICIAL DISTRICT

FII

Da,~ ]-/O/~

Case "- 4563OCJY'?".-? _v.

IN THE

TATE OF ALA KA

ELI LILLY A 0 COMPANY
Od~ndaDl

DEFE 0 T ELI LILLY AND COMP Y'
OEPO ITIO COUNTER·OESIGN TlO FOR TRJ L 0

OBJECTIO TO PLAINTJFF TATE OF AL KA'
TRIAl, DEPO ITIO A 0 EXHIBIT OESIG ATIO

Def~ndant Eli Lilly and Company ("Lilly") counter-designates for tri.lthe

following deposilion transcript excerpls in response to Plaintiff Stale of Alaska's Trial

Deposition Designations for Jack Jordan:

I Start (Page:Line) End (Page:Line)

238:7 238:19

238:22 239:2

244:9 244:1 I

244:14 244:20

248:8 248:20

332;8 332.17

34216 343:1

343;9 343:24

344:5 344:10

344'13 344 IS



End (page:LI,",)

369:24

375'21

376;13

393:15 395:1

421:14 422:11

422:14 422:15

462:11 462:14

462:23 4637

LIlly objects to the followIng pages and hnes of Plaintiff Slate of laska's Tnal

Deposition Designations for Jack Jordan

Rele'loce; Probative 'Ilue outweIghed by danger of unfaor
preJud,ce; Foundation; Motion for ummary Judgment- Off·label
marketing (Ala ka R Evod. 401. 402. 403, 602, 01)

1386

End Obje<:lion
(Page: Line)

137;24

tort Obje<:lIon
(PDg.:L1n )

164:15

166:21

164 19

166:22 danger of unfm

16 :1 1672



Start End Objection
(Pagc:Line) (Page:Line)

167:10 167:20 Relevance: Probative value outweighed by danger of unfaor
prejudIce (Alasu R. Evld 401.402.403)

168:14 168:17 Relevance: Probative value outweIghed by danger of unfaor
prejudice (Alaskl R. Evid 401.402.403)

174:24 175:10 Relevlnce: Probative value oUlwelghed by danger of unfaor
prejudIce (Alasu R Evid. 401,402,403)

175:24 176: 14 Relevance; Probative value oUlweighed by danger of unfaor
prejudice (Alaska R Evid. 401. 402. 403)

189:17 189:19 Compound: Relevance: Probative value outweIghed by danger of
unfair prejudIce: MotIOn for SummaI)' Judgment - Off-libel
marketing (Alaska R Evld. 401.402.403.611)

18920 190:2 Relevloce; Probative value outweighed by danger of unflir
prejudice: Molion for ummary Judgment - Off-label marketing
(AI kl R. Evid. 401.402.403)

209:15 209:20 Ambiguous: Relevloce: Probative value outweighed by danger of
unflir prejudIce: Motion for Summary judgmenl- Off-label
marketing (Alaskl R. EVld 401.402, 3,611)

223:13 223:17 Relevlnce; Probatl'e value oUh'elghed by danger of unflor
prejudice; Motion for Summary Judgment - Off-libel marketing
(All ka R. Evid 401,402.403)

223:22 223.24 Relevloce: Probative value out"eighed by dlnger ofunflor
prejudice; Motion for ummary Judgment- Off-libel marketing
(Ala kl R E"d 401, 402, 3)

2364 2367 FoundatIOn; M,sstates the eVIdence, Relevloce; Probative value
out"elghed by d nger of unf "preJudIce. "Iollon for Summary
Judgmenl - Off label mar~etln ( Ilskl R Evld. 401,402. 3.
602.611, 701)

237:24 238.6 Foundallon: M,sstates the evidence. Relevlnce, Probative value
OUl" elgbed b d n er of unfll' preJudIce. lotIOn for ummat)
Judgment - Off· I bel markellng (AI R E,jJ I, 3.
602,611,701)

243:24 244:8 Rele\loce; ProbatIVe value out"e~~ed by danger of Unflor
Dreludice: SUlTlJ1llfY Judrment - Off· label marlellnrlAlash R



Start End Objection
(page: Line) (Page:Line)

Evid. 401,402,403)

246:9 246:18 Foundation; Misstates the evidence; Relevance; Probative value
outweighed by danger of unFair prejudice; Motion For Summary
Judgment - Off-label marketing (Alaska R. Evid. 401, 402, 403,
602,611,701)

246:19 247:4 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion For Summary Judgment- Off-label marketing
(Alaska R. Evid. 401,402.403)

296:17 296:24 Foundation; Misstates the Evidence; Ambiguous; Relevance;
Probative value outweighed by danger of unFair prejudice; Motion
For Summary Judgment - Off-label marketing (Alaska R. Evid.
401,402,403,602,611,701)

297:18 297:20 Relevance; Probative value outweighed by danger of unFair
prejudice; Motion For Summary Judgment - Off-label marketing
(Alaska R. Evid. 401, 402, 403)

301:20 302:2 Relevance; Probative value outweighed by danger of unFair
prejudice; MOlion For Summary Judgment - Off-label marketing
(Alaska R. Evid. 401,402.403)

306:1 306:7 Relevance; Probative value outweighed by danger of unFair
prejudice; Motion For Summary Judgment - Off-label marketing
(Alaska R. Evid. 401, 402. 403)

308:18 309:4 Relevance; Probative value outweighed by danger of unFair
prejudice; Motion For Summary Judgment - Off-label marketing
(Alaska R. Evid. 401. 402, 403)

309:5 309;10 foundation; Relevance; Probative value outweighed by danger of
unFair preJudl e; Motion For ummary Judgment - Off-label
marketing ( la ka R Evld 401,402,403,601, 02)

309:11 309;21 Relevance; Probative value outweighed by danger of unFaIr
prejudice; MotIOn For ummary Judgment - Off-label mar~etlng

( laska R. E\1d 40 I. 402. 403)

318:15 318.23 Relevance, Probative value out"elghed by danger of unFaIF
preJudice. MOllOn r. r ummary Judgmenl- Off-I bel manetlng
(Alas R. Evid 401.402,403,611)



339:11

342:8 342:9

342:11 342:15

343:2 343:8

344.16 345:9

347:12 348:4

355:20 356:2

362:20 363;3

6316 364 18

36619

368: 368:14

ObjKtioo

Relevance; Probative value outweighed by danger of unfair
prejudice; Argumentative; MOllon for Summary Judgmeot - orf­
label marketing (Alaska R. Evid. 401. 402. 403. 611)

Relevance; Probauve value outweighed by daoger of unfair
prejudice; Mouon for Summary Judgment - Off-label markeung
(Alaska R. Evid. 401.402.403)

Relevance: Probauve value outweighed by danger of unfaIr
prejudice: Argumentative. Mouon for Summary Judgment - orr­
label marketing (Alaska R. Evid. 401. 402. 403. 611)

Relevance: Probative value outweighed by danger of unfair
prejudice: MOlion for Summary Judgment- Off-label markeung
(Alas R. EVld. 401. 402. 403)

Relevance: Probauve value outweighed by danger of unfair
prejudice: Motion for Summary Judgment- Off-label markeung
(Ala ka R. Evid. 401.402. 403)

Relevance: Probauve value outweighed by danger of unfair
prejudice: Motion," um,ne - OIher Lilly Drugs. MOlion '" Iim,ne
- profi net worthlpoces (Alaska R. Evtd. 401. 402. 403)

Relevance: Probauve value outwe,ghed by danger of unfa"
preJud,ce; Mouon for Summary Judgment - Off-label (Alas a R
Ev'd 401.402.403)

Relevan e. Probauve value outweighed by danger of unfa"
preJudice. Mouon for ummary Judgment - Off-label markeung
( la a R EVid. 401. 402. 403)

lue outweighed b) danger of unfair



End Objection
(page:Line)

369:11

373:22 375:7

388:7 388:23

389:6 389:20

396:7 397:8

413:6 413:8

421:05 421:13

422:16 423:6

436:14 436:22

437:20 438:7

46'13 458.1

Relevance; Probative value outweighed by danger of unfa"
prejudice: Motion for Summary Judgment - Off-label markeung
(Alaska R. Evid. 401, 402, 403)

Relevance; Probative value outweighed by danger of unfair
prejudice: Motion for Summary Judgment - Off-label marketing
(Alaska R. Evid. 401, 402, 403)

Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off·label marketing
(Alaska R. Evid. 401,402, 403)

Relevance; Probative value outweighed by danger of unfaIr
prejudice; Motion for Summary Judgment - Off-label markeung
(Alaska R. Evid. 401. 402, 403)

Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label marketing
(Alaska R. Evid. 401. 402, 403)

Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off·label marketing
(Alaska R. Evid. 401, 402, 403)

Relevance: Probative value outweighed by danger of unfaIr
prejudice; Motion for Summary Judgment - Off-label markeling
(Alaska R. Evid. 401. 402, 403)

Relevance; Probauve value outweIghed by danger of unfaIr
prejudice; Motion for Summary Judgmenl- Off-label marketing
(Alaska R. Evid.401.402,403)

Relevance; Probative value oUlweighed by danger of unfa"
preJudIce, MOlion for Summary Judgrncnl- Off· label markeung
(AI ka R. EVld 401,402,403)

Relevance; Probauve value outweighed by danger of unfa"
prejudice; Mouon for Summary Judgment - Off label markeling
( I ka R. EVld. 401,402,403)

Relevance; Probauve VlJue outweIghed by danger of unfaIr
preJudlcc, Mouon In IImtne - profi net "onh.pnce; MOllOn tn
limine - Other Lill drug (Alas a R Evod. 401. 402, 403)



Lilly also ob.l"cts to PlalnuWs exhiMs for use dUTlng lhe tesumony of Jack

Jordan

Plalnlifl"s Exhibit Objedion(s)

Zyprexa MOL Plainuffs' Not Relevant (Alaska R. Evid. 401, 402) to labeling ClalO,.:
Exhibit 0.3872 Internal planning documentlhat discusses market poSluonlng and

(Jordan Oep. Exh 8) strategy
MIL regarding Profits and PrICe
PreJudIcial, ConfUSing, Waste ofTllne (Alaska R. Evid. 403)
Foundation (Alaska R. Evid 901)

ot Authenticaled (Alaska R Evid. 901, 902)

Zyprexa MOL Plainuffs' Not Relevant (Alaska R EVld. 401. 402) to labeling ClaIms'
ExhIbit 0.8632 Internal document discu ing sales representative: Inleractton rth

(Jordan Dep. Exh. 13) physician

Zyprexa MOL Plalnuffs' NOI Relevant (Alaska R, EVld. 401, 402) to labeling ClaIms:
Exhibit 0.1301 Internal markeung plan

(Jordan Dep. Exh. 23) Prejudicial, ConfUSIng, Waste of Time (Ala ka R Evid.403)
M.IL. reurdln! Profits and Pr,ce

'--

LIlly re erves the right 10 Ob.l"ctlo these e.hlblts, and any other lhat may be

Introduced by Plalnuff. under lhe Ala I.a Rules of Evidence or any other applicable rule of law,

based on thl oun's rulings or the purpose for "hlch Plalnuff eeks to u e lhe e,h,blt tlnal



DOled: Morch 8, 2008

Respectfully subnuned.

LAN

By:.-/t==---'--l'!:f:"-: _
Brewster Jamieson
Lane Powe I, PC
301 W. olthern Lights Boulevard
Suote 301
Anchemge, AK 99503-2648

Nino M. Gussock
Andrew Rogoff
Eric Rothschild
Pepper Homilton LLP
3000 Two Logon Squore
18'" & Arch Sireets
Philodelphio, PA 19103
(215) 981-4000

Anomeys for Defendant
Eli Lilly and Company



Defendant Eli Lilly and Company ("Lilly") counter-designates for lria' the

Deposilion Designations for John Lechleiler.

PlaiDtUr,

DereodaDt

'N~..
UPERIOR CO RT FOR THE ~PFAWn ..

THJRD JUDICIALDlSTRrcT""~

: C/..v~
)
) Case 00. 3 -06-563OCIV
)
)
)

Start (page:Lioe) End (page:Line)

71:1 71:10

120:14 121:7

122:6 122:18

149:3 149:12

267:11 268:11

2TI:12 277:17

292:24 293:10

300:11 300:21

310:11 310:20

365:24 366:6

367:12 368:12

v.

I THE

DEFE DANT ELI LILLY AND COMPANY'
DEPOSITIO COUNTER·DESIG ATIO FOR TRIAL AND

OBJECfIO TOPLAJNTIFFSTATEOFAL KA'
EXHIBIT DESIG Ano

TATE OF ALASKA

ELI LILLY A D COMPANY

following deposition transcript excerpts in response 10 Plaintiff Stale of Alaska's Tria'



Dated: March 8.2008

By:~~~tf/!.~====---
Brewster H
ASBA o. 11122
Andrea E. Girolamo-Welp.
ASBA 0.0211044

PEPPER HAMILTON LLP
ina M. Gussack. admitted pro hac vice

George A. Lehner. admitted pro hac vice
John F. Brenner. admitted pro hac vi«
3000Two Logan Square
Philadelphia. PA 19103·2799
(215) 981-4618



IStan (Page:Line) End (page:Line)

267:12 268:1 I

300: II 300:21

Jack Jordan

IStan (page:Line) End (Page:Line)

342:16 343:1

369: 12 369:24

375:8 375:21

376:2 376:13

421:14 422: "

422:14 422:15

4. Mile BaDd.cl

419:23

420:14

44821

44916

4209

420:21

44924



........... "VJ'o'C)LeK

-3-

Stan (Page:Line) Elld (Page:Line)

17:2 17:22

23:9 23:15

23:21 24:1

27:25 28:12

83:14 83:19

95:2 95:17

97:23 98:18

Start (Page:Line) End (Page:Line)

83:2 83:8

142:24 143:7

143:21 143:23

144:1 144:12

148:5 148:18

149:20 149:24

ISOl8 151:10

157:1 I 158:7

184:23 1ll.5.15

202:17 2039

208:20 209:10

210:2 210: II

6. Charles Beasley. M.D.



Dated: March 8, 2008

BY::~~~~f!!2=
Brewster H. eson
Lane Powell, PC
301 W. onborn Lights Boule>vd
Suile 301
Anchorage. AX 99503-2648

ina M. Gu sack
John F. Brenner
Eric Rothschild
3000 Two Logan Square
18" & Arch Streets
Philadelphia, PA 19103
(215) 981-4()()()

Attorneys for o.,fendant
Eli Lilly and Company



FILEDW -'--
IN THE SUPERIOR COURT FOR THE STATE OF !\LASKA .,

uats: </-7<:"0,;­
THIRD JUDICIAL DISTRICT AT ANCHORA~ •

vlenC:~h

STATE Or- ALASKA.
Case o. 3AN-06-5630 CI

Plaintiff,

v.

ELI LILLY AND COMPANY,

D

HARLE B LEY

Defendant Eli Lilly and Company ("Lilly") counter-designates for trial the

following deposition lrIlnsctipl excerpts in response 10 Plaintiff late of Alaska's Ttial

Deposilion Designations for Charles Beasley (July 26, 2006):

tart End

58:22 59:1

8\:16 81:18

8120 81:24

82:\ 8210

83:2 838

111;14 111'24

112.8 11424

14224 143:7



-
'"rt End

143:21 143:23

144:1 14412

148:5 148:18

149:20 149:24

150:18 151:10

157:11 158:7

184:23 185:15

186:24 187:4

187:6 187:10

202:17 203:9

208:20 209:10

210:2 210:11

210:16 211 :13

218:9 218:1 I

243:24 243:24

248:5 248:10

2538 253:13

25315 253'16

256:17 257:5

260:20 263:13

2n:18 2n:22

2n24 2738

296:11 2978



Slart End

298:8 298:20

301:23 302:4

391:3 391:7

391:10 391 :18

Lilly objects to the following pages and lines of Plaintiff State of Alaska's Trial

Dcposition Dcsignations for Charles Beasley (July 26, 2006):

-J-

Foundation; Ambiguous (Alaska R. Evid. 403, 602, 611, 701)

Foundation; MISSlates the evidence (Alaska R. Evid. 602, 611,
701)

- - -- .,
a R. Evid 602, 611,Foundallon, M. tales the evidence (AI

701)

Foundalion, Relevance; Probath e value ourn'elghed by danger
ofunfBlrp"'Judice( I R.Evid 401,402,403,602, 01)

Foundauon, M. tes the e\ldenee (Alaska R. EVid. 60_, 611,
701)

Foundation; Misstates the evidence (Alaska R. Evid. 602.611.
701)

-- - ObJccli-;'n

Hearsay (Alaska R. Evid. 8(2)

Foundation; (Alaska R. Evid. 602, 70 I)

Foundation; Misstates the evidence (Alaska R. Evid. 602,611,
701)

T Fo;;;idation; Misstates the evidence (Alaska R. Evid. 602, 611, i
701)

tart End

78:17 79:6

80:22 81:12

84:9 85:1

95:23 96:12

I
+--

111:2 I 111:13

135:15 136:2

142:3 142:15

147:19 148:4

149:12 149:19

150:7 150:17



288:14 288:21

293:6 294:8

295:10 295:22

296:3 296:10

297:14 297:20

297:21 29S:7

304:21 305:8

305:9 305:11

30512 306:1

Objection

Heanay (Alaska R. Evid. g02)

Foundation (Alaska R. Evid. 602, 701)

Hearsay; FoundatiOn (Alaska R. E;;-d 602,701, S02)

Heanay; Foundation (Alaska R. Evid 602,701, S02)

Hearsay; Foundation (Alaska R. Evid 602, 701, (2))

Hearsay (Alaska R. Evid. S02)

Foundation (Alaska R. Evid 602.701)

Foundation (Alaska R. Evid. 602, 701)

Hearsay; FoU';;"dation(~E\id 602.701, g02-)--­

Foundation (Alaska R Evid. 602. 701)

Heanay; Probative value ourv.eighed by <Unger of un~ tr

prejudice (Alaska R. Evid. 403, 02)

Heanay; Probative value outweighed by<Unser of ;;;;raJr
prejudIce; Foundation (Alaska R. Evtd 403.602,701, 02)

Hcarsa . Probat"e value oUlWl:ighed b) dan er of unfair
preJudIce, Foundation (AI ka R Evid 403.602,701, 02)

."

30619

307A

101

310:16

10:20

307:3

07:21

10:1

310.19

11



Start

311 :6

317:20

End Objection

311: 19 FOWldation; Misstates the evidence (Alaska R. hid. 602,611,
701)

318;9 Hearsay (Alaska-R. Evid. 802)

345:22 '- 346:8

346: 18

347:6

347: 15

347: 19

347:24

386:4

38617

3909

190:!1

101 10

101 I

347:5 ' CompoWld (Alaska R. Evid. 611)

347:14 "Compou;;(f{Alaska R. Evid. 611) ---------

347: 18 CompoWld; Ambiguous; Comment by counsel (Alaska R.
Evid 403,611)

347'23 Compound; Ambl8uous (Alaska R. EVld 403,611)

348 13 Compound, Ambl8uouS; Comment by counsel (Alaska R.
Evid 403,611)

386 16 Ilcarsay (Alas'a R EVld 802)

38622 IIcars.~, Argument.u\e (Alas'a R E\ld 611, 02)

390 20 l\c.rs.), Compound, "liSSlaleS the e\ ,denee, Asked and
.ns\\cred (Alask. R EVid 611, 02)

1<) I :! Hcarsn). Compound. \hsstate the C\ Idcncc. \sked and
.,1S\\ered (Alas•• R. h,d 611, 02)

10110 lIears.\ \, ed ilnd .llls\\er<:d (\1..... R hId oIl, Ocl

191 ~tl 104 I

194 IS

19' II



-
Defendant Eli Lilly and Company ("Lilly") hereby objects to Plaintitrs exhibits

for UJe during the designated deposition testimony of Charles Beasley (July 26, 2006):

Plainlirrs E.blbil Objection(.)

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit N. 988

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show nouce.
Exhibit No. 1345

Zyprexa MOL Plaintiffs' INot relevant to labeling claims (Alaska R. Evid. 401, 402).
Exhibit No. 6890 Prejudicial, confusing, WBSle of time (Alaska R. Evid 403).

Lay witness opinion (Alaska R. Evid. 701).
Zyprexa MOL Plaintiffs' No foundation as to page 3 (Alaska R. Evid. 901).
Exhibit No. 8042

Zyprexa MOL Plaintiffs' Subject to motion in limine regarding adverse events (hearsay-
Exhibit No. 4858 notice).

Zyprcxa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit No. 195

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit No. 6998

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit No. 1449

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit No. 1453

Zyprexa MOL Plaintiffs' Admined except for ponion discussing OUS marketing efforts.
Exhibit 0.6128 Object as not relevant to labeling c1aints (Alaska R. Evid. 401,

402).

Zyprexa Plaintitrs Exhibit Not relevant to Phase I (Alaska R. Evid. 401), Hearsay,
No. 10004; Beasley Oep. Foundation, Unfairly prejudicial.
Exh. I.

L.II reserves the riiht to object to these exhibIts, and any others that may be

introduced by Plaintiff, under the I ka Rules of E\ldence or an) other applicable rule oflaw,

based on thi Coun' ruhngs or the purpo for which Plainuff seeks to use the e"hibits at trial.



Daled: March g, 200g

"W ...

Respectfully submitted,

BY:--=-'~,----:-:-:--"':"-fI- _
Brewster H. Janue n
Lane Pnwell, PC
301 W. nrthem LighlS Boulevard
Suite 301
Anchorage, AI( 99503-264g

ina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
IS'" & Arch treelS
Philadelphia, PA 19103
(215) 9SI-4ooo

Attorney for Defendant
Eli Lilly and Company
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THE PERIOR 0 RT F R THE T TE Of L
THIRD J D1CIAL DISTRI

v.

Plaintiff,

Case no. JA -o6-S'JOC1 V

Defendant II Lilly and ornpany ("Lolli') couOIer-deslgnales for tnallhe

~ 1I0wlllg deposillon Iranscript excerpts In response 10 P1alOllff tale of Ala ka' Tnal

Deposllion Designalions for Gary Tollefson. MJ). The highlighted excerp' are lhose lhat rnu I

be presel1lcd logelher wilh Ihe lale's arfirrnallve deSIgnation 10 ensure proper conlexl



I Start (Page:Line) End (Page:Line) Objection

209:19 209:22 Vague. misstates evidence: que~tlon re-

Iphrased (Ala ka R. EVld. 403. 602: 611)

Lilly also ObJCClS to Plalllt,frs ..h,bo! for use dUring the t llnony f Gary

Tollefson. M 0:

o

Plaintiff Exhibit

Zypre.. MOL Plaintiffs
EXh'bil o. 6100

Objedion(s)

Lilly reserve the right to objOct to these exhlb't . and any others that may be

introduced by Plault,ff.under the Alaska Rules ofE>ldence or any other appli able rule of la"'.

based on IIIIs COUll'S rulings orthe purposes f r wh, h Pla,nuIT eek to u the ..h,blt at tnal.

Re po tfully ubm'tted.

Daled far h 9. 21lO8 LA~E PO\\ ELL. PC

By _

Bub rd



THE

Plainliff,

..
ELI LILLY A 0 OMP Y

Defendant

OEFE OA ELI LILLY
OEPO ITIO 0 TER·OE IG

OBJECfIO
TRI L OEPO ITIO

K

no. 3 -06--

~O~'

II..JNt-~ Io
~/j"~~

Defendant Eli Lolly and Company ("'Lilly") counler-deSlgnales r r trial the

followlll8 deposili n Iran cript excerpl In re ponse 10 Plallluff late of Ala ka' Tnal

Deposnlon Designallons for Bruce Kinoll, M.D. The hlohloghled excerpt are lhose that mu'"



IStart (Page:Line) End (Page:Line)

241:2 241:21

1~1;1lJ 24T12

263'18 26322

264:1 264:11 I

412:14 412:23

Lilly objCc,s to the foil wing pages and lines of Plalnl,ff lale of la ka' Tnal

Depo. Ilion DeSignations for Bruce KlIlon

Slllrt End Objection
(l'al\c:Linc) (Pagc:Linc)

51.11 52:8

533 5324

84 <) 84 18

1.194 I 9 l'

2\~ 1.\ :!Vi loS

244 II> 244 _!

Foundation. luck or per nal knowledge: aUlhentlC311 n S~
(Ala.ka R EVld 401.602.901).

Foundali n; la k f personal knowledge: aUlhenllcall n. ~
( laska R EVld 1.602.901).

foundaloon.l. k of personnl kIlO" ledge: aUlhenl1C II n 0VUJtA
( I. ka R E\ld 401.602.901)

1...\)' opinIOn a' to what wali "general!) a cepted" 10 the field~
(. la ka R bId 701).

\ Icue fnund I••n ( \I. ka R E"d I: 602. I)

aul nlk.3l1nn

21>1 I. 21>1 18 11"( tohrd b" t'1e d.m(t~r l t
101 .\Ill



~r1
I (Page:Line)

~2:14
265:9

Kino":

End Objection
(Page: Line)

266:6 Foundallon; probalive value is OUlwelghed by lhe danger r­
unfau prejudice (Ala ka R. Evid 401; 403).

265: 10 Argument.lIve.

Lilly also ObJCClS 10 P1aml.ffs exh,b.1 for U5<O dUring the testimony of Bruce

Zypr... 1DL I'I.mllff,,'
Edllbll 0 522

h
d,x.v.-.7

~o~
(IN-(j.J~

t-I~-d, ..
;no- ~I>- 1'>

~
o :on.... ~ f"+1'>....., I ~

~~





IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

STATE OF ALASKA,

PlaintIff.

v,

ELI lilLY A DCO iPA Y,

Defendan!.

)
)
)
)
)
) Case '0.3
)
)
)
)
)

tTl

Olin reconsider lIs rlliings regarding the admiSSibility of Ihe follo\\ 109 excerpl from the

depo ilion of Gary T lIefson, M D. This deslgnallon by Ihe tate reflect Its lIegations

that I.llIy engaged 111 off label promotion allegations which the olin h deemed

"relevallt to. and beyond the 'cope of, any claIm that late a rts. onsi 'tenl with the

olin's rlliongs regardmg other ;m,lar de Ignated testImony In other depo It lOllS, Loll) 's

objecto n et forth belo\\ sh IIld be Sll tamed. Relevant pag fthe transcropt re

all ached

: tart End bjeclion
(t'"ge:. inc) (l'age:1 inc)

I~I

ll~'I_1

1219

12. 21



PEPPER HAMILTO u.P

ina M Gussack, admiued pro hm: 'Ice
George A. Lehner, admiuedpro hm: vice
John F. Brenner, admJlted pro hm: via
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618

LA E POWELL LLC

By _::--_----,_----, _
Brew. ler fl. Jamieson,
A BA 0.8411122
Andrea E. Girolamo· Welp,

B o.0211Q.l4

Attorneys for defendanl Eli Lilly and
ompan)

·2



I hereby cerrlfy lhal a lrue and correct copy of Ihi documenl hll$ been served >;a

email upon counsellisled below. and by hand deli>ery and email upon. iary Belh RI'crs. Room

532. Tower Two. Cap,aln ook 1I0lCI

~~~
dam B /-llchael

Eric T
Feldman.

500 L. lreel. 'ulle 400
Anchorage, K 99501 5911

II Blair lIahn. EsqUire
Richardson. Patrick, We Ibrook c' Bnckman. LEe

1037 huck Dawley Boulevard, BUilding"
\1oum Ple3<ant, 1 M-419O

I He \tard. IO,11K18



um;;mClN "Fl"H"'" '''''IE

MR. LEHNeR: Object to the
form.

jq

I

Q. No. I'm not.
A. - these are dirncaI

candidates.

1
2
3

I
10

I

"122
was spent on the drug, IS t:ha correct'

MR. LfHI Ell: Object to the
form.
A. Probably refleclJng both.

au •spooflCill the economtCS.

1
2
3
q

I



CRUSE, SCOTT, HENDERSO & ALLEN, L.LP.

2777 ...u..£N PAA'KWA.Y

7~ f"\.OOA

HOUSTON. TEXAS 770~9-21OG

(713) 05O-68CX>

FAX (713) e~17Z0

WWW.C1.u.c.cott.com

Murch 9. 2008

Iionomble Mark Rindncr
Ala ka ourt ySlcm
825 WCSI Fourth A,cnue
Room 432

nchomgc. AK 99501·2004

Rc: laic of Alaska \. Hi Lilly and ompan}. Cusc o.3A '-06-0 630 CI

Denr Judge Rindner:

I. 0 po ilion - Rulings - Pia) Back

I urther. dc'plle th" ("urt' milia) pr<-In I ruling that \\Itne • r nted b\
depe""",,n \Sould be pr< nled JU: I IIke.1I ther \\It"'" • Ib< 'au>< thc~ an: m lacl J~
like other \\ltoe!'> e ) I ill) ha", mm cn~a 'N thl Court In a dual Pl'\.)(~ b~ ol~alO arguing



thaI for some reason lhey hould get IwO bIte al the same apple Thus. the) have
propo d 0 eumbersome proee ",hereby they "anI to pla~ some teumony in our
presentalion (like Interrupling a "itn on the land) and then also pia} a em
examination We agoln object to this proc s ond ask the Coun 10 tan<! by Its o"n ruling
'/0 Ihe extent, ho"e,er. Ihallhe Coun allows Lilly 10 engage In Ihi logi u al moras "e
ask the Coun 10:

(I) ot allow Lilly 10 play an "ers to que iolU "hich we properl} and timel)
objected to al the d po ilion as "n nrc ponsi,e:' fo do ",ould allow a
"'line and a pony, Lilly, to benefit ",hen its ",itn gave If- "ing and
n nre ponsi'e ans"'ers and a proper objecuon "'as timely mad t the
deposition.

(2) 01 allow Lilly 10 play "an "cr .. onl) withoul the question.

Both of Ihe abo, ha'e been pan of Lilly' propo d "cont mporaneou .. offers

Fin lIy, as a mOiler of logl ti . the ulle Infonn the oun thaI II cannot ,"sen
Lilly' "eontempornn u" om rs Lill) Into our VIdeo presenllluon. Thus. I.illy need> its
own ';CUlS" ready to the extent the oun pennlts M)' "contemporaneous" ofli rs. ""c are
prepared to play depo IIi ns all day Tuesda) and pans of h day dunng our ease
thereafter. In order to remain on this schedule and ho\ OUf presentation read},", mlbl

proceed with our video deposition prcparolion.

II. Z) pr n' Other l

Additionall). In follo",up 10 our Iell r of '·nda,. l'ebruaT) 7. 200 . the Illt
,ehemently 'ns Ihat to disollo" , (not a I im for) olher of ZYllre,
beyond sehiz phrenia ond bipolar mania i manife tl} unjust In light of the ~ t I
,,-vi Ihal such u "ere vvid Iy knovvll vvithin Lill) (400,. of Z)pre, . was nol
for schiLOphrenialbipolar mania) and vva the ubJ 1of inlen focus vvithin Lill)'s PCP
markeling for Iypre,a Ibe e u s included demenua lL.helmer's and children. as vvell
as mood. thought ond beho' lor disorde A relletled In th alia bed hibll. 329 and
loITC. #26 I chlellCT #4 dOled o'ember 2000 and 0' mber 2001 re pexu, I)

"I prc. 0 que tlOns from the field"

liner' dl I the



"Based on the outcome desenbed by Alan Breier belo" , th
Iyprexa learn is recommending that \loC: abandon our etTon to l
regulotory oppro»! for u of l)TJlC' 0 to treat Alzhe,mers ps)ehoses

We recommend not pursuing a formal tndicat10n for Alzheimer's
p ychosis because of the mi~ed eilnical re ults ... tbe high FDA threshold,
concerning safety risks.. The recomm nded approa h i to suppon thi
segment "ith a pubilention trateg)" (Torre ,- •. #26 Lechleiter b .4).

Thus, Lilly was not only promoting Z)l're"a use in the elderly. ",th no indication.
but did so when they knew they had no FDA appro' obi IUdi to suppon uch use
rhese "ere not patients who needed to be "sa\ed" from pri ns. ui ide, frontal
lohotomie and elcetrie shoc~. urely. "hen doctors "ere performing their"n benefit
analysis" (trumpeted b) Lill)'s counsel on opening) In regard to
clderly/Alilleimer' dementia patients they needed to be ""amed" of
diabeteslhypcrglycemia? The tate has been forced to remain silent "hen "e ha\e direct
evidence c ntradicting Lilly's opening remarks. uch a proce is fundamentall) unfair
and denies the tate due process in rebutting Lilly's fal defen .

Funher, Lilly's support of the other uses of Iypr xa "ent to the highe t I \ Is of
the company. As reOceted in Torres ".hibit #29, John I cehleiter, the current Lill) CEO,
made a de recommendation in an e-mail of March 2003 to ..... expand our "ork "ith
I:yprex. in thi sam ehild-adoles cnt population," re these the patients to "hom the
"ris~n fit equation" "as so tilted in fo\or of Ijpre"a thm the) "ere 'cd from
prison , suicide and frontal I hotomie? Of ourse not Thi eviden e eann t be
xcluded. '10 do so "ill den) the tat its due proce s right .

Q Just so th record I eI ar, I)p""a" ne\ r Indicated for b.polar
disorder. was it. ir?

'0, "" n'!.. 0, (Po' 236, Lines 4-7)



cc: George Lehner. Esq.
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D..-ren L DroObe

11/16/00 10:49 AM

To: J Doon BalTonIAMIlLYClIULLY, SSuzanne Hux1lnIAMlU.YClIUIIy,
Shony M Kon:zynskVAMll.LYClIUIIY, John N Law/AMILI.YOULLY,
--.G LowIAMILI.YOULLY. -Us F -monIAMILI.YClIULLY,
_ 0 Patyl</AMILLYOLILLY. Doo8Id V ~AMII.LYClIULLY,
julie M~AMILLYOLILLY

ce: Mla.8 E BandIdlIAMILI.YClIUlty, Karen BeharIAMA.LYClIULLY, _
J BemaueriAMIU.YClIUIIy, AJ-y K Bl18rdwajlAMII.LYClIlJIIy, ......
O.U.....AMIl.LYClIl.iIly, Donald P Hay/AMlLLYClIUIIy, Christine M
_AMlLLYOUIIy, Mhur S Snow JrIAMILI.YClIULLY, _ M
SweeneyIAMll.LYClILlLLY, Jo A TaylorlAMll.LYClIULLY

Subject: Z_ questiofl$ from the IIeId

Area Zyprexa Champions:
6etow ls 8 response from Zyprexa medical to recent questions from the netd. Please disseminate to
yeur respective areas. Also, for Mure questions, ptease send them to Art Snow in training and
devetopment. I have enjoyed working with all of you and will miss our interactions in my new
asslgnment. Thanksl
Darren

QueeUon:
We know that ZYPlllxa has a low potantial for dnJg-<!rug Interactions, but we need to feel

a little more oonfident aboUt a "cocktail" question that has oome up for several of the reps:
can doctors use Zyprexa with Aricept or Exceton? It is lhought that AriceplIExcelon wcrlcs
on the Alzheimer's and Zyprexa can pic!< up Ihe unmel need of agilalion thai goes with n.
Is it common to add ZYPIllxa; what doses of Zyprexa are added; anything to wam Ihe doc about?
Also, If Zyprexa is going after the Alzheimers indleatlon, "",uldn~ n make sense 10 forget
the AriceptlExcelon (we know thai we can't discuss Mure indications, but is lhere good datal
medical letter to suppori Aizheimers efficacy).

""--r.
Zyprexa has multipfe metabolic pathways and though It has not been studied with Aricept or Excelon,
we would not expect any significant interadion betWeen Zyprexa and these medications. During
other Interaction studies, it was found that other medications metabollzed through similar pathways
as ZYPIllxa (1A2 and 206) may innuence the plasma levels of ZYPIllxa (the other drug's plasma
levels are not effected). With Zyprexa's broad range of dosing and blood levels, changes In Ihe
blood levels for Zyprexa does not create a concern unless there are more factors involved (i.e.
elderty, smoking), Add~ionally, Ihe notion thal ZYPIll"" has signlfteant anticholinergic effects (thus
negating the increase In acetylcholine by Aricept and Exelon) has not been a factor during OUf
studies in the elderty. In fad, we have seen a trend toward cognftive Improvement with Zyprexa.
secondly, at the current time, we ere not pursuing an indication for treatment of Alzheimers. We had
submitted for an indication for the behaviorsl disturbances associated with Alzheimers; however, n
was withdrawn due to vagueness on the FDA's part regarding a definition of efftcacy that they woutd
utilize to determine a medications approval for tnis use.

Qu_Uon:
Sines the diagnosis of our 3 patients In the ZYpteXe oore message piece are: Martha - dementia,

David - bipolar, Christine - scI1izo; can you enlighten u. a little more about dem811tia. We know
thal we are to describe Ihe symptoms and stay away from diagnoses, but for our own

background,
can you elaborate on dementia and how it is different from other things like Atzheimers, etc. We

ere
to the getting a little grief from some of our docs about promotlng ZyPfllXa lor dementia, bUt a<:<:ording

slides In Ihe audiooonferenoe set, lheno i. no FDA approved drug for dementia.
Meww:

Dementia is a broad classification that basically Indicates a disease which produces a decline in
cognitive functioning. As we know, there are many other symptoms assoc:ialed with this as well

Zyprexa MOL 1596 Confldential-SUbject to ProtectIVe Order

Zyprexa MOL Plaintiffs' Exhibit No.08329 ZV1 00810986
Page 1



(behavioral disturbances, psychosis). Aizheimers disease Is the most prevalent form of dementia,
estimated at over 80% of dementia cases. other forms may include vascular dementia, leweybody
dementia, dementia NOS.

Qu_tion:
Dosing of 2.5 mg vs 5 mg - we are finding that 2.5 mg is the dose most onen used in nursing homes.
We

want to stay consistent with our 5 mg message for ambulatory outpatients. For our own benefit,
what

are the real differences betWeen 2.5 and 5 mg in efficacy and safety for the "Martha" type
patient If

the patient is on multiple meds, when and how are patients started on Zyprexa in both settings -
the

nurse home and outpatients.
An8wer:

Regarding 2.5mg efficacy, we currently do not have any firm evidence of the efficacy at this dose.
While some of the patients in our Alzheimer studies were taking a 2.5mg dose, the dose most
efficacious was 5mg and 10mg. Support for the 2.Smg dosing at this poilll is anecdotal in nature.
The only evidence we have to date of efficacy at 2.5mg is that 20% of patients in an open label,
flexible dosing dementia study by Kinon et. al. were on a mean dose of >0 -2.5mg (mean dose of the
study was 5mg). As you know, our package Insert states efficacy at 5 to 20mg, not 2.5 to 2Omg.
Mora studies are needed with regard to dosing in elderly populations to clearly identify if 2.5mg is
both safe and efficacious.

Thanks to MarUs Morrison for forwarding these questions.

Zyprexa MDL 1596 Confidenllal-5ubJect to Protective Order

Zyprexa MDL Plaintiffs' Exhibit NO.08329
ZY1 00810987

Page 2
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FYI- John
_ FOlWe,dod by John C Lechlotto,/AMlLLY on 031181200311:18 AM-

?;;~

EXHIBIT NO, EL
/..:z-/5:Q.
LGOlKOW

To:

Date:
From:
Subject:

CN=Scott A Allgyer/OU=AM/O=LLY@Lilly; CN=Alan Breier/OU=AM/O=LLY@Lilly; CN=Denice M
Torres/OU=AM/O=LLY@Lilly
03/18/2003 11:18:56 AM
CN=John C Lechleiter/OU=AM/O=LLY

Re: Notes from Day in Field with Neuroscience Reps

John:

Michael F Ackermann

03/181200309:42 AM
To: John C Lochlotto,/AMILLY
co:
Subject Re: Noles from Day In Field with Neuroscience Rep'

Thanks for tha message and the "boldness", He,e is a quick update.
80.100mg strengths ara on the list and are being developed. Actualiy, another important formulation is the liquid preparation as many 6-7
year olds do not swaliow a capsule.
Straltera and co-morbid bipolar Is currently not on the list. however, we think we need to do co-admlnlstratlon studies with Zyprexa,~
to have safety and efficacy data around co-administration since Bipolar and depression are frequenllycomorbld disorders withADH~
Co-morbid anxiety and Depression studies are on-going.
I agree that Risperdal is way ahead of Zyprexa regarding safety and efficacy data In chlidren/adolescents. I will flu with Jack Jordan.

John, again, this Is terrific feedback.

Regards,

Mike

John C Lechlelter
To: Michael F AckerrnanniAMILLYCliUlly, Alan B,eler/AMlLLY@UIy,HChrlstianFlblge</AMlLLYCLlIy,JohnR

Page: 1 of 4



03l1712ll03 05;36 PM
H.yeslAMILLYCllUIIy, Susan MahonylAMILLYCllUIIy, G.rh.rd MayrlAMILLY@UIIy, Mlcha.1 MD
McDon.ldlAMILLYCllUIIy, David MlchelaonlAMILLYCllLily, Anne NobiesiAMlLLY@Uly, enl
RoblnaonIAMILLY@UIly, Gino SenHnVAMILLYCllUlly, Chrlalopher John ShawIAMlLLY@UIIy, Sidney
Teu,eVAMlLLYCllUIIy, Mau,ldo FToheniAMILLYCllUIIy, Gary DToliefeoniAMILLY@Ully, Denlca M
TorresiAMILLYCllLJIy, A1bertu. v.ndeneerghIAMILLYCllLUIy, Augu.t MWetanabeJAMILLYCllUly

cc: Scott A AngyerIAMILLY@\.iIy, John C LechlellerlAMILLYC!lUlly
Subject: Not" from Dey In Field with Neuroscience Repe

Attacl1ed are my notes form a recent visit 10 Cincinnati In late February, where I met with a group of our Nauroscience sales representatives and
spent part of tha next day In Ihe field calling on psychletrists, I have highlighted in bold the Inpuls that I consider to be most significant or
that came up most often, and would appreciate If the global and U.S. teams would follow up as appropriate.

redacted

Page: 2 of 4



redacted

zyprex"1redactl

Physician commants:

• H.vlng d.t. av.lI.bl. upon requ.st concemlng the us. ot Zypr.x. In blpol.r d.presslon would be h.lpful
• Sm.1I doses ot Rlsperd.' are being used to r.plac. Xanax and benzos....Thls individual would like to be eble to try small doses of Zyprex.

Comment m.d. th.t we .r. losing scripts to Rlsperdal for treatment of dlsrupllve kids because J&J h.s the d.t., .nd w. don~....

• ''WIth child pSYChl, Zyprexi II I distant third .cross a rang. of dl.ord.rs..•."

• Edltorlll not.: It Ipp••rl to m. th.t the f.ct w••re now talking to child plychs .nd p.ds and others about Stratlera m.ans
th.t we mUlt leizi the opportunity to .xpand our work with Zyprex. In this same chlld...dole.c.nt population.

• W.ight g.ln w.s the Issu. I h.ard about most consist.ntly. One comm.nt, 'Ills a very good drug, but the majority of my pallents g.in weight.'
Comment m.d. th.t this se.ms to be worse In fem.les...."Men g.ln, but then stop.'

From conversation wfth Lilly reps:

~~ I

Page: 3 of 4



Iredacted Ipsychlatrists will need "speCific" symptoms we are looking to treat with OFC versus Zyprexa so as not to confuse
the customer and potentially take a clear Zyprexa Monotherapy patient

" Most of the negative nolsa In the market is around weight gain, not diabetes, but Pfizer, in particular, Is trying 10 put together a story suggesting
that Zyprexa has a particular problem with respect to weight, triglycerides, and hyperglycemia, or that it causes insulin resistance
• Would like to heve data on Zyprexa effect on anxiety
"Naad direct comparisons vs. Seroqual and Rlsperdalln core sy,~m2P~to~m~s~0~f~m~a~n~la~ _
" Availability of ZYDIS fomnulation could not come soon e,nough,lredacled I

'Lypiexa is getting traction wilh some neurologists for treatment of pain
• Need to consider the case for lower dose strengths of Zyprexa
" Not anough samples avallabla •• don~ have samples for two weeks of the month

redacted

Page: 4 of 4
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EXHIBIT NO.;t::;.
.1......-:>

LGOlKOW
EXHIBITNO.~
/..;/1- -I'g::.~

LGllKlIW

To: ~EGoIdeJVAHlUY, PedrnPGromdllo/AMIU-Y.Rd)waO
_N1/l~V. Gehonf .....,AM/UV.5id<rrT"""IN1/U.V._
"_AM/UV

cc: ABrt Ihier/AM/lLY~. SfIJlOn ttadoJd/AH/U.Y@lUJr, Gwen""'V_LV_.__/N1/llVI!....,._l
stolb/AM/UV@I....,.GortDToIler..../N1IllV_._
V_gh/AHt\1VOllIr__onlyor""_ ..........

Based on lhe outcomes described by Atao Breier below, the 2YP~ teem is recomrnetllMg that we
abandon 0tK effort to~e legulatDrf approval fa' use of Zyproa to treat: Alzhelmers psythcrJs. 1
accept: their recommenOOtlon at this point. We have: one ongoing .study wNch coukt result In a rurther
pubDcallon, but win not alone st.tfIc.e for feglstlatiofl.

~ Jobn C lechlelter

~ ""0/2001060,BAH

Jr you'd like to di5Cuss this further, k=t me know. Gus, Is this some:th~ you would like to see f.evtewed
and minuted at PMC?

-John
- FOf'Wit'*d by John ClrdlleiterJAH/llYon lJ/2W200J 06:21 AM-

~
.'•• 8,.....

~"l;;.:\ 1l/191200J J();[)AM....J?..:.:.....
To: JoM CLechleiler/AM/llY@IliIty
tt: AIiIn BrUr/AM/llY@Ulty, Pabizta Cava12on1/AH/llYlilJI'I. Dtborclh

lehman Kada~A~lYOl\JIy.John A KnJeqet/AMjllY(lLiIly, Alvin H
Rampey x/AM/U.yOUJty. Maurido FTohen/AM/llYOlilly. Gary 0
rorlefsocv'AHlllY@tD)', Denice H Torres/AH/llY@liRy,Albertus
VanDtnBr:1gh/AMJUY@lll1ly

SlIbj!rt: ujXfate Dfl Zypre:Q Om1l!ntia Progntm

John,

FollowIng is an update on our Alzheimer's psychosis progrnm:

Zypre){a Product Team conducted 4 dlnical trials with mixed results to support. an Indication
for Alzheimer's psychosis:

• HGOA (D-week, placebo coptro~, 238 oolpaUents, oIanz doses: 1 to Bmg), completed: May
1995
Resuts: numerkally but not: statistically superior to peeebo

• HGEU (6-wee1c, placebo controlled.. 206 fnpaUents, olaf12 doses 5, 10, 15 mg), completed: June
1998
ResuJts: 5mg and 10 mg significantly superior to p~(ebo, some sane')' COIlWns (eg, abnormal

9'<)
• HGGU (placebo vs. olanz. \IS risperidone, aOJte and long-term treatment periods, 49'1 outpatients,

J1exjbil!: daslng), wmpleted: November 2002.
Results: no separation between ofanz vs~, olanz vs. risp.. Of rlsp. \IS. pl.x.ebo (twge
placebo response: may explain ~l!lUVe results)
HG1V (placebo y~ mult;ple fixed doses or 00nz begilllling at 2S mg; 575 ;npat;enls p1.nned) the
trial is currently ongoing with 4SO patfents errolled by yeats end, last pallent to be enrolled in
March 2002.

. Foran indication, .IGIV must be positive and ;mo\l}er (new) global trial woutd need to be
iniUated

safety Issues are inherent in t~is population because of Uleir advanJ=ed age and poor he..lth
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Page 236

Yes, sir. Just so the recordQ.

is clear, Zyprexa was never indicated for

bipolar disorder, was it, sir?

A. No, it wasn't. No.

Q. It was only indicated for

4

5

6

7

8

9 bipolar mania only, correct, sir?

1 different phases of bipolar disorder. But

2 mood stabilizer, again, is just a general

3 term that can cover a number of classes.

MR. FAHEY: Objection.

Foundation.

10

11

12

13 yes.

14

A.

Q.

During the time I was there,

Okay. Now, back to my

15 question. Let me see if we can approach it a

16 different way if I need to. Was Zyprexa

17 approved by the FDA for anything other than

18 bipolar mania and schizophrenia?

THE WITNESS: During my time?

MR. ALLEN: Yes, sir.

Okay. So we're still on myA.

19

20

21

22 time.

23 Besides the combination

24 therapy, no, it wasn't.

Golkow Litigation Technologies - 1.877.DEPS.USA



Start (page:Line) End (page:Line)

420;14 420:21 )1

445:24 446:8 ./

446;12 446:13 ./

446:17 446;24 / 1
448;21 449:4 / /
449:16 449;24 I
450;\ 450:7 / V
453:18 454:6 /

C 504:13 504:15 / f
~

( )04;18 504:21 J l"~"
jI4:ZZ SIS: I

V
515:6 SIS; 12 ./
522:14 523:2 /

Lilly objects to the following pages and lines of Plaintiff State of Alaska's Trial

Deposition Designations for Michael Bandick:

Start End Objection
(Page: Line) (page:Line)

130:18 131:6 Vague (Alaska R. Evid. 611)

164:20 165:8 Relevance: Probative value outweighed by danger of unfair
prejudice; Compound; Motion for Summary Judgment -
Off-label (Alaska R. Evid. 401,402,403)

169:1 169:7 Relevance: Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
(Alaska R. Evid. 401,402,403)

-2-



Start End Objection
(Page:Line) (Page:Line)

201:24 202:11 Foundation; Relevance; Probative value outweighed by
202:14 202:14 danger of unfair prejudice (Alaska R. Evid. 401, 402, 403,

602,701)

373:7 374:4 Hearsay - Admit for Notice (Alaska R. Evid. 802)

376:23 377:9 Hearsay - Admit for Notice (Alaska R. Evid. 802)

378:4 378: 19 Hearsay - Admit for Notice (Alaska R. Evid. 802)

379:14 380:5 Hearsay - Admil for Notice (Alaska R. Evid. 802)

398:16 399:5 Hearsay - Admit for Notice (Alaska R. Evid. 802)

408:8 409:3 Hearsay - Admit for NOlice (Alaska R. Evid. 802)

411:8 412:2 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in Limine - Foreign Regulatory Actions;
(Alaska R. Evid. 401, 402, 403)

415:14 416:13 Hearsay - Admit for Notice; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in Limine
- Foreign Regulatory Actions (Alaska R. Evid. 401,402,
403,802)

418:21 419:17 Hearsay - Admit for NOlice: Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in Limine
- Foreign Regulatory Actions; (Alaska R. Evid. 401,402,
403,802)

419: 18 419:22 Relevance: Probative value oUlweighed by danger of unfair
prejudice; MOlion in Limine - Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)

421:17 422:1 Relevance: Probative value outweighed by danger of unfair
prejudice: Motion in Limine - Foreign Regulatory AClions
(Alaska R. Evid. 401, 402, 403)

435:2 435:-1 Relevance; Probative value outweighed b) danger of unfair
prejudice: Foundation: Motion in Limine - Foreign
Regulatory AClions (Alaska R. Evid. 401, 402, 403, 602,
701)

-3·
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SlBrt End Objection
(page: Llne) (page: Line)

435:10 435:10 Relevance: Probative value outweighed by danger of unfair
prejudice; Foundation; Motion in Limine - Foreign
Regulatory Actions (Alaska R. Evid. 401,402,403,602,
701)

435:15 435:16 Commentary by Counsel; Relevance; Probative value
outweighed by danger of unfair prejudice (Alaska R. Evid.
401,402,403,611\

435:17 435:18 Relevance; Probative value outweighed by unfair prejudice;
Motion for Summary Judgment - Off-label marketing ()
(Alaska R. Evid. 401,402, 403)

436:15 435:17 Relevance; Probative value outweighed by unfair prejudice;
Motion for Summary Judgment - Off-label marketing
(Alaska R. Evid. 401. 402. 403)

438:23 439:5 Relevance; Probative value outweighed by unfair prejudice;
Motion for Summary Judgment - Off-label marketing
(Alaska R. Evid. 401, 402, 403)

443:12 444:4 Relevance; Probative value outweighed by unfair prejudice;
Motion for Summary Judgment- Off-label marketing
(Alaska R. Evid. 401. 402, 403)

450:22 451:4 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in Limine - Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)

451:7 451:10 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in Limine - Foreign Regulatory Actions
(Alaska R. Evid. 401 ,402,403)

451:13 451:15 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in Limine - Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)

452:21 452:22 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401,402,403)

452:23 453:8 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401.402.403)

453:9 453:14 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment- Off-label
marketing (Alaska R. Evid. 401, 402, 403)



Start End Objection
(Page: Line) (page:Line)

457:24 458:7 Relevance: Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401, 402, 403)

461:17 462:1 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401,402,403)

462:3 462:19 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401, 402. 403)

462:20 462:23 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401.402,403)

463:12 463:16 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401, 402. 403)

464:6 464:16 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401. 402, 403)

470:10 471: 16 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401,402,403)

472:10 472:23 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401. 402. 403)

476:5 476:15 Relevance; Probative value outweighed by danger of unfair
prejudice (Alaska R. Evid. 401, 402, 403)

478:8 478:19 Relevance; Probative value outweighed by danger of unfair
prejudice (Alaska R. Evid. 401.402.403)

479:2 479:5 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401,402,403)

-5-



End Objection
(Page:Line)

479:24 480:6 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label 6 U-/n.-..
marketing; Motion in Limine - profit/net wonhlprice
(Alaska R. Evid. 401,402,403)

480:9 481:1 Relevance; Probative value outweighed by danger of unfair

5UJ~prejudice; Motion for Summary Judgmenl - Off-label
marketing; Motion in Limine - profit/net wonhlprice
(Alaska R. Evid. 401,402.403)

489:3 489:14 Relevance; Probative value outweighed by danger of unfair
S-nk..,prejudice; Motion for Summary Judgment- Off-label

marketing (Alaska R. Evid. 401,402.403)

491:10 491:19 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgmenl- Off-label 6v~~
marketing (Alaska R. Evid. 401.402.403)

491:24 492:11 Relevance: Probative value outweighed by danger of unfair
S'vv~prejudice; Motion for Summary Judgmenl - Off-label

marketing (Alaska R. Evid. 401.402.403)

493:3 493:12 Relevance; Probative value outweighed by danger of unfair ... ~;h...
prejudice (Alaska R. Evid. 401,402.403)

496:9 497:3 Relevance; Probative value outweighed by danger of unfair
suo~prejudice; Motion for Summary Judgmenl - Off-label

marketing (Alaska R. Evid. 401. 402. 403)

499:14 499:18 Foundation; Relevance; Probative value outweighed by
danger of unfair prejudice; Motion for Summary Judgmenl- .)~
Off-label marketing (Alaska R. Evid. 401. 402, 403, 602,
701)

504:6 504:12 Foundation; Hearsay - Admit for otice (Alaska R. Evid. (}J~~
602.701,802)

506:1 506:12 Relevance; Probative value outweighed by danger of unfair
OJQ.~

prejudice (Alaska R. Evid. 401,402.403)

510:11 510:18 Relevance: Probative value outweighed by danger of unfair
()l/e'VL~prejudice; Misstates Evidence (Alaska R. Evid. 40 1.402,

403.611)

-6-



I Start End Objection
(Page: Line) (Page:Line)

511:3 511:11 Relevance; Probative value outweighed by danger of unfair
prejudice; Assumes facts not in evidence (Alaska R. Evid.
401,402,403,611)

516:2 516: Relevance; Probative value outweighed by danger of unfair
prejudice; Foundation; Motion for Summary Judgment-
Off-label marketing (Alaska R. Evid. 401,402;403,602,
611,701)

516:6 516:9 Relevance; Probative value outweighed by danger of unfair
prejudice: Motion for Summary Judgment - Off-label
marketing (Alaska R. Evid. 401, 402, 403)

516:24 517: 13 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
(Alaska R. Evid. 401,402,403)

519:17 519:19 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
(Alaska R. Evid. 401 ,402,403)

521 :13 521: IS Relevance; Probative value outweighed by danger of unfair
prejudice: Motion for Summary Judgment - Off-label
(Alaska R. Evid.401.402,403)

521 :21 522:9 Relevance: Probative value outweighed by danger of unfair
prejudice; Motion for Summary Judgment - Off-label
(Alaska R. Evid. 401. 402, 403)

Lilly also objects to Plaintiff's exhibits for use during the testimony of Michael

Bandick:

Plaintiff's Exhibit

Zyprexa MDL Plaintiffs'
Exhibit No 01926

(Bandick Exh. 17)

Objection(s)

ot Relevant (Alaska R. Evid. 401, 402)

Prejudicial. Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)

-7-



Zyprexa MDL Plaintiffs'
Exhibit No 04104

(Bandick Exh. 19)

Objection(s)

ot Relevant (Alaska R. Evid. 401. 402) to Labeling Claims:
Internal document discussing upcoming programs related to
Zyprexa's efficacy

Prejudicial, Confusing. Waste ofTime (Alaska R. Evid 403)

ot a Complete Document

ot Relevant (Alaska R. Evid 401,402)

Prejudicial. Confusing, Waste ofTime (Alaska R. Evid. 403)

Lilly reserves the right to object to these exhibits, and any others that may be

introduced by Plaintiff. under the Alaska Rules of Evidence or any other applicable rule of law,

based on this Coun's rulings or the purposes for which Plaintiff seeks to use the exhibits at trial.

Respectfully submitted,

LANE POWELL, PC

By:--=-__.,.,--,---,--- _
Brewster H. Jamieson
Lane Powell. PC
301 W. onhern Lights Boulevard
Suite 301
Anchorage, AK 99503-2648

Nina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
18" & Arch Streets
Philadelphia. PA 19103
(215) 981-4000

Allome)'s for Defendant
Eli Lill)' and Compan)'

Dated: March 8. 2008
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THfRD JUDICIAL DISTRICT AT ANCHORAGE

STATE or ALASKA,

Case a. 3AN-06-5630 CI
Plaintiff.

v.

ELI LILLY A D COMPANY,
Defendant.

I.::::' UJr 111~
I", C(I» "1..

,/'

./
/

Start End

58:22 59:1

81:16 81:18

81:20 81:24

82:1 82:10

83:2 83:8 I

111:14 111:24

112:8 114:24

142:24 143:7

Defendant Eli Lilly and Company ("Lilly") counter-designates for trial the

CHARLES BEASLEY

DEFENDANT ELI LILLY AND COMPANY'S
DEPOSITION COUNTER-DESIG ATIONS FOR TRIAL AND

OBJECTIONS TO PLAJ TIFF STATE OF ALASKA'S
TRIAL DEPOSITION A D EXHIBIT I>ESIGNATIONS

following deposition transcript excerpts in response to Plaintiff State of Alaska's Trial

Deposition Designations for Charles Beasley (July 26, 2006):



1\(..1... 9--..
~ /-, If J',,},/ _

./

Start End

143:21 143:23 ./
144:1 144:12

148:5 148:18 /
149:20 149:24 /-
150:18 151:10 ~
157:11 158:7 ./
184:23 185:15 h
186:24 187:4 /
187:6 187:10 /

202:17 203:9 1

208:20 209:10

210:2 210:1 I

210:16 211 :13

218:9 218:11 Vi,
243:24 243:24 ~I\
248:5 248:10 /,
253:8 253:13

~~
253:15 253:16

256:17 257:5 /;
260:20 263:13 Jta ,
272:18 272:22

~272:24 273:8 V296:11 297:8
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Start End

298:8 298:20
I

301:23 302:4 /,
391:3 391:7 t/391:1 0 391:18

Lilly objects to the following pages and lines of Plaintiff State ofAlaskas Trial

Deposition Designations for Charles Beasley (July 26, 2006):

Objection

78: 17 r -79:6 Hearsay (Alaska R. Evid. 802) 0 v..rr...,Ie..J
l

80:22 81 :12 Foundation; (Alaska R. Evid. 602, 701) Oll~

'- 84:~85~j ---I Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, OI1~
t 701) ,

'- 95:23 96:12 l'Oundation; Misstates the evidence (Alaska R. Evid. 602, 611-;-' OIJtif'oJ!.e.J
701)

.... 111:2 III: 13 I Foundation; Misstates the e-;idence (Alaska~Evid. 602. 611.. ~
701) 011 ~

135:15 136:2 Foundation; Ambiguous (Alaska R. Evid. 403, 602. 61 J. 701) qveavl t..~
142:3 142:15 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611,

ove.rruleJ701)

148:4 - ----
ovo.rrd",-J

147:19 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611,
701)

149:12 149:19 Foundation; Relevance; Probative value outweighed by danger o\k.(nA~J
of unfair prejudice (Alaska R. Evid. 401, 402, 403,602.701)

150:7 --1-50:17 Foundation; Misstates the evidence (Alaska R. Evid. 602. 611, aJer'nJ <-"Q701)

--'------
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Motion in limine - foreign regulatory agencies; Foundation
(Alaska R. Evid. 401,402,403,602,701)

Motion in limine - foreign regulatory agencies (Alaska R.
Evid. 401, 402, 403)

Foundation (Alaska R. Evid. 602, 701)

Foundation (Alaska R. Evid. 602, 70 I)

Ambiguous; Misstates the evidence (Alaska R. Evid. 403, 602,
611)

. Motion in limine - foreign regulatory agencies; Foundation
(Alaska R. Evid. 401,402,403,602,701)

'"AmbiguouS; Misstates the e~idence (Alaska R. Evid. 403,
611)

Ibl:lH 162:1

162:22 163:11

186:16 186:23

191:8 1l9i"}7

193:21 194:3

I94n -194:18

194:19 ~195A

195:13195:5

195:j4

Motion in limine - foreign regulatory agencies; Foundation
(Alaska R. Evid. 401, 402, 403, 602, 701)

195: 18 Motion in limine - foreign regulatory agencies; Foundation OI1<l../'fVLC
(Alaska R. Evid. 401,402.403,602,701)

195:19 196:1 Motion in limine - foreign regulatory agencies (Alaska R. OI1R./T"'~
Evid. 401,402,403)

196:2 196:5 - Motion in limine =foreign regulatory agencies; Authentication O.j~"'-~
(Alaska R. Evid. 401, 402, 403. 901)

--~~----
196:6 - 196:J5 - Motion in limine - foreign regulatory agencies (Alaska R.

Evid. 401,402,403)

223:15 223:20 ~dauon; Miss;;tes the evidence (Alaska R. Evid:602, 61I. {)fern (~
701)

223:21

223:24

232:6

233:17:

223:23 Foundation; Misstates the evidence; Asked andanswO;:ed
(Alaska R. Evid. 602, 611, 701)

224:4 Foundation (Alaska R. Evid. 602, 701)

232:20 Hearsay (Alaska R. Evid. 802)

233:23 Hearsay (Alaska R. Evid. 802)

C'~n...IJ\

Otle.r~/.J.

ovem~lJ

OJU......Ll.!.\
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247:7 247:17

252:22 253:6

254:13 -"2-54:21

259:3 ~259:22

Objection

I Misstates the evidence; Argumentative (Alaska R. Evid. 611) Ov~.r'r1 U(
-Compound; Foundation; Misstates the evidence (Alaska R. C'1f2r~ _t,," t

Evid. 602, 611, 701) ',... ....,-,. tv
______ ,.~ .n..-""-J

Asked and answered (Alaska R. Evid. 611) ~.,. .,..z:~;l.

- --- - - or<.rh/...l
Argumentativej Compound; Misstates the evidence (Alaska R.
Evid.611) Oliu-r",4

259:23 260:10 Foundation(Alaska R. Evid. 602, 701) O.,uTlltJ

"262:22 263:6 -Foundation (Alaska R. Evid. 602, 701) OliV,Jd!

263:7 -263:12 Foundation (Alaska R. Evid. 602, 701) ~~",L-Q

263~24 264:5 Relevance; Probative value outweighed by danger of unfair
OllQrTl-l.Jlprejudice (Alaska R. Evid. 401, 402, 403)

267:23 268:2 Asked and answered (Alaska R. Evid. 611) ~OVe.t'l..t~
270:1 270:8 I Asked and answered (~~Ska R. Evid. 611) -, OJ-tw9I)

270:22 271 :3 Hearsay (Alaska R. Evid. 802) c,,~

-+-----nT: 10
~

Hearsay (Alaska R. Evid. 802)271:4
OJ~

27i:ll 271:19 Hearsay (Alaska R. Evid. 802)
i

(J~

271:20 - 272:7 Hearsay; Foundation; Probative value outweighed by danger
OvWuJ-Jof unfair prejudice (Alaska R. Evid. 403, 602, 701, 802)

272:8 272:13 Foundation; Probative value outweighed by danger of unfair
CJv.tvJ../Jprejudice (Alaska R. Evid. 403, 602, 701)

272:14 272: 17 Foundation; Probative v.Jue outweighed by danger of u;Jair
IN.Q~prejudice (Alaska R. Evid. 403, 602, 701)

277:1 277:18 - Hearsay (Alaska R. EVid:802)- Ov~

283:19 284:16 Hearsay; Probative value outweighed by danger of unfai;
tYVV1.A...Q.!}prejudice (Alaska R. Evid. 403, 802)

285:5 285:11 ..,. Hearsay; Probative value outweighed by danger of unfair ~0lJ(.~
prejudice (Alaska R. Evid. 403, 802)
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Objection

Hearsay (Alask;;-R,Evid. 802) O~
286:15 287:1 Foundation (AlaskiiR. Evid. 60001) OlJ~
287:10

----
- Hearsay; Foundation (Alaska R. Evid. 602, 70 I, 802) Ov~288:1

288:6 288: 13 Hearsay; Foundation (Alaska R. Evid. 602, 701,802) OlR.~
~288:1-4~

--,----
cverrvWl288:21 Hearsay; Foundation (Alaska R. Evid. 602, 701. 802))

r- 293:6 294:8 Hearsay (Alaska R. Evid. 802) Olfm,~

295:10 295:22 Foundation (Alaska R. Evid. 602. 701) Ov~

296:3 296:10 Foundation (Alaska R. Evid~of 701) O\J~
297:14 297:20 Hearsay; Foundation (Alaska R. Evid. 602, 701,802)-- - OI~
297:21 298:7 'Foundation (Alaska R:Evid-:602, 70 I) O~

304:21 305:8 iHearsay; P70balive value outweighed-by dange;:Q'funfair
cJuetLJJf)prejudice (Alaska R. Evid. 403, 802)

305:9 305:11 Hearsay; Probative value outweighed by danger of unfair Ov~
prejudice; Foundation (Alaska R. Evid. 403, 602,701,802)

305:12 306:1 Hearsay; Probative-;;alue outweighed by danger of unfair
ove~prejudice; Foundation (Alaska R. Evid. 403, 602, 70 I, 802)

306:19 307:3 Probativew,~e outweighedby danger of unfair prejudice OJ-Vt-\I(Alaska R. Evid. 403)

307:4 307:21 Probalive value outweighed by danger of unfair prejudice;
OVetL~Argumentative (Alaska R. Evid. 403, 611)

310:1 310:15 Hearsay; Probalive value outweighed by danger of unfair O~
prejudice (Alaska R. Evid. 403, 802)

310:16 310:19 Hearsay; Probative value outweighed by danger of unfair (VVL,'I.-9J
prejudice (Alaska R. Evid. 403. 802)

310:20 311 :5 Hearsay: Probative value outweighed by danger of unfair (Ju~~1
prejudice (Alaska R. Evid. 403, 802)

-6-



ov~

o"tr\.~

('J~

ovvuS-i
OiJUV~

OJ~

0/vvtS!l
cJvV1-~

o-~

'-'UJccnon

Compound; Misstates the evidence (Alaska R. Evid. 611)

Asked and answered (Alaska R. Evid. 611)

Hearsay (Alaska R. Evid. 802)

Compound; Ambiguous; Comment by counsel (Alaska R.
Evid. 403, 611)

Hearsay (Alaska R-:-Evil!. 8(2)-

Compound; Ambiguous; Commenl by counsel (Alaska R.
Evid. 403, 611)

Foundation; Misstates the evidence (Alaska R. Evid. 602. 611, OlJV\.ll.-.-Q}
701)

Hearsay; Asked and answered (Alaska R. Evid. 611, 802)

FoundaliOn (Alaska R. Evid. 602, 701-)-- ---­

Hearsay; Asked and an~ver.;j (AlaskaR. Evid. 611, 80~
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~ Hearsay; Argwnentative (Alaska R. E~id.6I1,802) - - Cy~VtJ.!

346:8 ~Compou,:;-d; Misstates the evidence (Alaska R. Evid.6ll)

318:9

395:10

395:18

386:22

386:16

348:13

347:23

347:18

347:14 ~Compound (AlaskaR. Evid. 611)

390:20 Hearsay; Compound; Misstates the evidence; Asked and
I answered (Alaska R. Evid. 611, 802)

391 :2 Hearsay; Compound; Misstates the evidence; Asked and
answered (Alaska R. Evid. 611, 802)

!----- --- --- -
392: I Hearsay; Asked and answered (Alaska R. Evid. 611, 802)

393:19 Hearsay; Asked andans\;;ered (Alaska R. Evid. 611. 802)

390:9

394:18

395:11

393:17

391:19

347:6

386:4

386:17

347:24

347:19

347:15

345:22

317:20

393:20 394:1

394:2 394:8

-394:12- 394:17

390:21
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~ , •• _._V) UUJt:l.as to t'lamtiffs exhibits

for use during the designated deposition testimony of Charles Beasley (July 26, 2006):

Plaintifrs Exhibit Objection(s)

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice. pN'~Exhibit N. 988

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice.
Exhibit 0.1345 /k'h
Zyprexa MOL Plaintiffs' Not relevant to labeling claims (Alaska R. Evid. 401, 402).

O~~Exhibit No. 6890 Prejudicial, confusing, waste of time (Alaska R. Evid 403).
Lav witness oninion (Alaska R. Evid. 701 \. !'AT "A:Zyprexa MOL Plaintiffs' No foundation as to page 3 (Alaska R. Evid. 901).

Exhibit No. 8042
pr-~

Zyprexa MDL Plaintiffs' Subject to motion in limine regarding adverse events (hearsay - (J/Jt.IL
Exhibit 0.4858 notice).

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice. 7"'V~
Exhibit No. 195

~,

Zyprexa MDL Plaintiffs' Hearsay - any purpose except to show notice. rffi.,J.
Exhibit 0.6998 R~
Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice. ~
Exhibit No. 1449 ",.tIl~

Zyprexa MOL Plaintiffs' Hearsay - any purpose except to show notice. r;p:',-J.Q
Exhibit No. 1453

Zyprexa MOL Plaintiffs' Admined except for portion discussing OUS marketing efforts. #11
Exhibit 0.6128 Object as nol relevant to labeling claims (Alaska R. Evid. 401,

402). 6'v~
Zyprexa Plaintifrs Exhibit Not relevant to Phase I (Alaska R. Evid. 401), Hearsay,

UL'e'l.No. 10004; Beasley Oep. Foundation, Unfairly prejudicial.
Exh. I.

Lilly reserves the right to object to these exhibits, and any others that may be

introduced by Plaintiff, under the Alaska Rules of Evidence or any other applicable rule of law.

based on this Court's rulings or the purposes for which Plaintiff seeks to use the exhibits at trial.

-8-
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Dated: March 8, 2008
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LA E POWELL, PC

By: _

Brewster H. Jamieson
Lane Powell, PC
30 I W. onhem Lights Boulevard
Suite 301
Anchorage, AI< 99503-2648

Nina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
181h & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Attorneys for Defendant
Eli Lilly and Company
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I THE UPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

STATE OF ALASKA,

Plaintiff.

v. Case No. 3AN-06-5630 CIV

ELI LILLY AND COMPANY,

Defendant.

Defendant Eli Lilly and Company ("Lilly") respectfully requests that the

Court reconsider its rulings regarding the admissibility of the following excerpts from the

depositions of John Lechleiter and Denice Torres. Each of these designations by the

State renect its allegations that Lilly engaged in off-label promotion-allegations which

the Court has deemed irrelevant to, and beyond the scope of, any claim that State asserts.

Consistent with thc Court's rulings regarding other designated testimony in these same

depositions, Lilly's objections set forth below should be sustained. Relevant pages of the

transcripts are anached.

I. John Lechleiter, Ph.D. (TAB A)

The Court sustained Lilly's objection to testimony at 360:3 to 360:6. in

which the tate, as a prelude to discussing Exhibit 29 (plaintilT's Exhibit 10041), asked,

"Dr. Lechleiter, you went out to try to promote Zyprexa off label yourself, did you notT'

and Dr. Lechleiter responded, "No, I did not:' Despite sustaining Lilly's objection, the



ourt overruled Lilly's later objections to specific tcstimony regarding Exhibit 29, the

very testimony elicited by the State in support of its premise. These rulings are also

contrary to those made on objections to testimony designated from the deposition of Ms.

Torres. In those rulings, the Court sustained Lilly's objections to testimony concerning

the very same document (identified as Plaintiffs Exhibit 10068). The following segments

of testimony address Lechleiter Exhibit 29, which has no relevance to this case in light of

the exclusion of the ofT-label issue:

Start End Objeclion
(Page:Line) (Page:Line)

361 ;4 361 :20 Relevance (testimony concerns ofT-label issue).

363:3 363:16 Relevance (testimony concerns off-label issue).

363:19 364:2 Relevance (testimony concerns off-label issue).

364:3 365:23 Relevance (testimony concerns off-label issue).

366:7 367:1 J Relevance (testimony concerns off-label issue).

2. Denice Torres (TAB B)

The Court's sustained Lilly's objections to several of the State's

designations of the testimony of Ms. Torres becau e they concern the off-label issue.

evertheless, the Court overruled Lilly's objections to the follo\\ing similar segment of

testimony, each of which pecifically concerns indications, and which have no probative

value in a case from which off-label issues have been excised:

tart End Objection
(Page:Line) (Page:Line)

150:8 150:1 I Relevan e (testimon) concerns off-label issue).

-2-
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I hereby cenify that a true and correct copy of this document has been served via

email upon counsel listed below, and by hand delivery and email upon Mary Beth Rivers, Room

532, Tower Two, Captain Cook Hotel.

Brewster H. Jamieson

Counsel List

Eric T. Sanders, Esquire
Feldman, Orlansky & Sanders

500 L. Street, Suite 400
Anchorage, AK 99501-5911

H. Blair Halm, Esquire
Richardson, Patrick, Westbrook & Brickman, LLC

1037 Chuck Dawley Boulevard, Building A
Mount Pleasant, SC 29464-4190

Date: Mareh 8, 2008
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THlRD JUDICIAL DISTRICT

STATE OF ALASKA
Plaintiff,

v. Case no. 3AN·06·S630CIV

ELI LILLY AND COMPANY

Defendant Eli Lilly and Company ("Lilly") counter-designates for trial the

Defendant

DEFENDANT ELI LILLY AND COMPA Y'S
DEPOSITION COUNTER·DESIGNATIONS FOR TRIAL AND

OBJECTIONS TO PLAJ TIFF STATE OF ALASKA'S
TRIAL DEPOSITION AND EXHIBIT DESIGNATIONS

-;JvoG-€?
4<1J....,N~

rrltP-J.l--9--

following deposition transcript excerpts in response to Plaintiff State of Alaska's Trial

Deposition Designations for Robin Pitts Wojcieszek.

- Start (page: Line) End (Page: Line)

17:2 17:22

23:9 23:15

23:21 24:1

27:25 28:12

I 83:14 83: 19

95:2 95:17

98:9 98:18I
V--

(I"\d
OJ- 11'\

('1.'yL<-

rl,!"'] ,
r\£"~ ~

(till#.)
(Il(?-J

Lilly objects to the following pages and lines of Plaintiff State of Alaska's Trial

Deposition Designations for Robin PillS Wojcieszek:



Zyprexa Plaintiff's Exhibit
No. 10109

Zyprexa Plaintiff's Exhibit
0.10110

Relevance: probative value is outweighed by prejudice, delay and OJQJV.d
confusion, subsequent remedial measures, hearsay (Alaska R,
Evid. 401. 402, 403,407, SOl. S02). Subject to Motion in Limine
re: recent regulatory events.

Relevance; probative value is outweighed by prejudice, delay and e~!l.U1.4

confusion, subsequent remedial measures, hearsay (Alaska R.
Evid. 401,402,403,407, SOl, S02). Subject to Motion in Limine
Te: recent regulatory events.

Relevance; probative value is outweighed by prejudice, delay and
confusion, subsequent remedial measures, hearsay (Alaska R. Oll~\.
Evid. 401,402,403,407, SOl, S02). Subject to Motion in Limine
re: recent regulatory events.

Lilly reserves the right to object to these exhibits, and any others that may be

introduced by Plaintiff, under the Alaska Rules of Evidence or any other applicable rule of law,

based on this Coun's rulings or the purposes for which Plaintiff seeks to use the exhibits at trial.

Respectfully submitted,

LANE POWELL, PC

By:-::-__--,--_--,-- _
Brewster H. Jamieson
Lane Powell, PC
301 W. Nonhern Lights Boulevard
Suite 301
Anchorage, AK 99503-2648

ina M. Gussack
Andrew Rogoff
Eric Rothschild
Pepper Hamilton LLP
3000 Two Logan Square
IS'" & Arch Streets
Philadelphia, PA 19103
(2 I5) 9S 1-4000

Altorne)'s for Defendant
Eli LiII)' aDd COmpaD)'

Dated: March S, 200S
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\ 424:9 \424:16

2. John Lechleiter, Ph. D.

Start (page:Lioe) Eod (page:Lioo)

120:14 121:7

122:2 122:18

~49:3
149:12

~267:12 268<11

277:9 277:17

300:11 300:21

31 fPi00



Page 120. Lines 22-25
Page 121, Lines 9-15
Page 121, Line 18 through Page 122, Line 5
Page 122. Lines 19-21
Page 123, Lines 3-7
Page 123, Lines 15-18
Page 124. Line 25 through Page 125, Line 12
Page 126. Lines 7-20
Page 127, Lines 11-16
Page 133, Lines 7-13
Page 134. Lines 7-11
Page 146, Lines 14-19
Page 157. Lines 8-11

(See Attachment A)

As reflected above, and as reflected in Lilly's cross-examination of Dr. Brancati,
Lilly is relying heavily in this trial on the fact that Zyprexa was prescribed to "23 million
patients" in "80 countries" and has affirmatively told the jurors that Zyprexa has saved
people "with serious mental illness" and "schizophrenia" and "bipolar disorder" from all
maners of "hell that most people cannot imagine" including being "robbed of their
dignity;' "Iobotomies," "electric shock treatment," and "[freedom from] hospitals and
prisons:' They go on to state that "schizophrenic and bipolar patients are at risk of
diabetes regardless of what mcdication they use:' There is only one problem with thi
argument --- it ignores and nti states the truth in order to gain tactical and improper
advantage on thc issue of"risk/benefit analysis."

For example. in the sworn deposition testimony of Denice Torres (Lilly's Head of
Global Marketing), she has testified that 30-40"10 of Zyprexa's use in the U.. was "off­
label" (Deposition at Page 136, Lines 6-15; ee Attachment B). Assuming y, of the
alleged 23 million patients worldwide were from the U.. and 40% of those were "off­
label:' then approximately 4.6 million prescriptions of Zvprexa in the U.. were for
conditions other than schizophrenia and bipolar mania. This is funher bolstered by the
fact that approximately 38% of Alaska's Medicaid prescription payments were for non­
schizophrenic and non·bipolar manic uses. (Evidence to be provided by trial testimony of
David ampana. Medicaid Pharmacy Program Manager. tate of Alaska. Department of
Ilealth and Social ervices, Division of Health Care Services.) Thus. it is a complete
distonion to suggest that Zyprexa is aving people from "prison." '·hospitals."
"Iobotomies:' .Ielectric shock." and "suicide," etc ....when in fact Lilly knows that such is
not even remotely true. See e.g. Exhibit #8479 (Attachment C) \\here Lilly instituted a
"Primary Care trategy" that specifically stated "Zyprexa's primary indications ­
schizophrenia and bipolar - are not viewed as I' P-treated conditions, so there's not a
specific indication for Lilly's reps to promote in the PCI' segment."

Therefore, to suggest that when doctors "weigh the risks against the benefits"
(Opening at Page 118. Line 20: Page 127. Line 11-16: ee Attachment A) when

2



r of the brain" (page 122, Lines 20-21; See Attachment A)
medicine for a serious disease" (Page 133. Line 8; See Attachment

mplete misrepresentation to the jury about both: (a) the true risk vs. benefit
allon needed for some 4.6 million Americans, excluding schizophrenia and bipolar

mania and (b) the true risk vs. benefit equation for 38% of Alaskans who were prescribed
Zyprexa.

Additionally, counsel for Lilly engaged in error or extreme inadvertence in
opening when she continually referred to Zyprexa's use/approval in "bipolar disorder'
(consisting nf both mania/depression) when in fact Zyprexa has no such approval
whatsoever. Counsel's reference can be found many times at the following locations:

Page 117, Lines 8-11
Page 124. Lines 16-17
Page 124, Line 25 through Page 125. Line 5
Page 125, Lines 6-18
Page 126. Lines 7-10
Page 126, Line 22 through Page 127. Line 5
(Sec Attachment A)

Counsel for the State is confident that he could locate deposition references to this fact
(he is busy preparing for other witnesses) but is also confident that if the court questions
Lilly counsel they will candidly admit there is no "bipolar disorder" indication for
Zyprexa. Counsel for the State objected to such "bipolar disorder" reference during the
Opening and was told by your Honor "you can point that out down the road."

Further, counsel for Lilly went so far as to tell the jury that .....when Lillv
received approval from FDA in 2000 for Zyprexa to be used in bipolar disorder, that's
why it started to movc into calling upon primarY care physicians." The facts are to the
contrary, e.g. Exhibit #8479 (See Allachment C) and #5846 (See Attachment D). which
specifically statc that the PCP launch was for "mood. thought and behavioral disorders"
which was 4<intentionally vague" in order to provide "latitude" to "frame the discussion
around symptoms and behavior rather than specific indications." This was part of the
"3,)" strategy of VIVA Zypre,a, the first ..)" being '·mood. thought and behavior."

The Court said the tate could "point this out down the road" and the tate
rcspectfully requests that now is the time. All of the evidence currently barred by the
Court is relavant and needcd to;

(a) Rebut Lilly's "risklbcnefit analysis";

(b) Rebut Lilly's dcfense of saving people from "hell." "prisons." "hospitals."
"lobotomies." "electric shock." and "suicide;"

(c) Rebut Lilly's inference that 23 million prescriptions ha\'e been for
schizophrenia and "bipolar disorder;"



use the judge told me lo wrap it up. These
were experts from American College of

3 Endocrinology,the American Psychiatric
4 Association, the North American Association of
S Obesity and they determine, look}' here, look
6 whose drug carries the grealest risk, Clozapine
7 and olanzapine. Remember the drugs that are
8 similar that they knew were similar. Three
9 pluses, they had the risk for diabetes. All the

10 other ones in the class, all the other ones, no.
II Zyprexa .~ and when do they knew
12 this, they knew it in January, 2004 before they
13 ever notified the doctors in a March lener.
14 Ladies and gentlemen, facts on the
IS table. They bet the fann. They were worried
16 about money. They denied and never pUI a warning
17 on the label. When they finally did in 2003.
18 they were made to do so, but it was still not
19 sufficient, because they still didn't tell all
20 they knew. You saw that the first, your Attorney
21 Geneml was righi, the FDA told them it's right.
22 All the evidence is in. These people didn't
23 warn. They chose to bet the farm, ladies and
24 gentlemen. Chose to bet the farm. It's time to
2S call their bel.

I Thank you very much.
2 THE COURT: Ladies and gentlemen of
3 the jury, we're going to take a IS-minute break
4 while we reorganize the courtroom and have
S Lilly's opening slalemenL Again, we'll go a
6 linle bit late so we can finish these opening
7 statements today and gel right to the evidence
8 tomorrow. And so I'd ask you now to retum to
9 the jury room again. Please don't discuss this

10 case among yourselves or let anyone discuss it
11 with you. We'll be in recess for about IS
12 minutes.
13 THE CLERK: Rise. The Superior
14 Court now stands in recess.
IS Offrecord.
\6 (Break.)
\7 THE COURT: Please be seated.
18 We're back on record. All members
19 of the jury panel are present.
20 Ms. Gussaclc.
2\ MS. GUSSACK: Thank you,
22 Your Honor.
23 Can you imagine how hllTd it is to
24 sit waiting for your chance to get up and speak
25 after a long presentation like Mr. Allen's? I

Page 114

Plge liS

Page 116

I wanted lo jump up, but I have lo wait my tum and
2 now you can appreciate why we took such care to
3 pick ajury that could commit to doing exactly
4 what Judge R.indner said, which is to keep an open
S mind until all of the evidence is in. And, of
6 course, these opening statements are not
7 evidence; you've heard thaI. We have a ways to
8 go 10 put that evidence in.
9 But we appreciate that you made

10 thai commitment to keep an open mind and listen
II to the evidence. There is going to be some very
12 important evidence coming from Eli Lilly and
13 Company, its employees, its expert witnesses and
14 we're looking forward to bringing it to you.
IS Never, in all the time thai I thought about
16 coming to try a case in Anchorage, did I think I
17 would feel wann in Anchorage. And here I am
18 feeling warm because I'm ready to go. And I want
19 to really express my appreciation for your time
20 and for your anention.
21 Let me do a little bit of
22 background, again, since it's been a while since
23 we got a chance to speak. My name is Nina
24 Gussack, and I am proud lo be here on behalfof
2S my client, Eli Lilly and Company. And my trial

""7
I team partners who are sitting over here, George
2 Lehner, John Brenner, Andy Kantra and Brewster
3 Jamieson are going to be WOrking right alongside
4 of me as we try this case and in fact, George
S will join me in making these opening comments to
6 you this afternoon.
7 I want to talk with you this
8 afternoon about Zyprexa, a prescription medicine
9 made by Lilly for serious mental illnesses that

10 you've heard described already. schizophrenia and
11 bipolar disorder. This is no lifestyle drug.
12 This is not about allergies. This isn't about
13 erectile dysfunction. This is about serious
14 menial illness.
IS When the Food & Drug Administration
16 approved this medicine in 1996, doctors
17 understood it was a breakthrough medicine,
18 something that could help restore meaningful life
19 to patients who were robbed of their dignity and
20 their lives by their serious mental illness.
21 Were there Other medicines available before
22 Zyprexa was brought to the market in 19961
23 Yes. But those medicines had side
24 effects that made patients unwilling to stay on
25 them. And you're going to hear about some of

30 (pages \14 10 J \7)
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Page 118 Page 120

side effects including tardive dyskinesia I Video: '"They're the closest thing
and very jerky physical movement. 2 to magic lhat I have ever experienced in my

3 Here's one thing you need 10 3 professional life."
4 understand: No medicine can help people with 4 MS. GUSSACK: They're the closest
5 serious mental illness unlcss they're going to 5 thing to magic that I've experienced in my
6 take il, right? You have to take your medication 6 professional life. From Dr. Wirshing. the Stat'e
7 to benefit from it. And Zyprexa was a 7 ofAlaska's psychiatrist who has made his career
8 breakthrough medicine for a 101 of reasons, but 8 treating schizophrenic patients at the VA
9 not the least of which was that it had a beller 9 Hospital in Califomia.

10 side effect profile on the kind of side effects 10 Before there were medications like
II that made it very difficult for patients 10 stay II Zypren to treat schizophreni~ and these - and
12 on. 12 bipolar disorder, you know what treatment
13 But let's get somelhing straight 13 consisted oc? Lobotomies. imprisoning people,
14 right now. It's a prescription medicine. There 14 electric shock treatment
15 is no prescription medicine lhat doesn't have 15 In the 1950s scientists discovered
16 side effects. Every prescription medicine has 16 what we call the first generation of
17 side effects. 17 antipsychotics. and you saw them on lhe easel
18 So what it is lhat our physicians 18 before. including Haldol, and you're going to
19 are doing when they prescribe medicines for us? 19 hear a little bit more about Haldol. These
20 They are weighing the risks againsl the benefits. 20 medications were valuable because they were
21 There is no one medication that is perfect for 21 helpful, but lhey were nOt - but the next
22 everybody, and there is no medication that 22 generation of medications has proven. And these
23 doesn't have risks. But our physicians are 23 al)'pical antipsychotics, the second generation
24 making thai hard choice every day 10 uy 10 make 24 were a great leap forward in the treatment of
25 sure that the prescription they're making is the 25 these very serious diseases.

Page 119 Page 121

I best one for us. And we're going to talk about I Scientists have been searching for
2 that and this case is going to involve a lot of 2 more effective medications for serious mental
3 infonnation about how doctors make those choices. 3 illness for years. And over 20 years ago, 20
4 How important is Z)'prexa as a 4 years ago, two Lilly scientists discovered a
5 medicine? You do not have to listen to me. You 5 molecule and researched it and developed it. and
6 don't have 10 lislen to Eli Lilly and Company 6 the company invested in it, and in - all in the
7 about that. You have to listen to the State's 7 hopes that it would make a difference: in the
8 expert witness, Dr. Wirshing, who Mr. Allen 8 lives ofmillions ofpeople. That molecule is
9 menlioned 10 you. The expert psychiatrist for 9 the medicine Zyprexa. That medicine has been

10 the State ofAlaska has said: The 10 prescribed to 23 million people since it was
II second·generation antipsychotics, including II brought 10 market.
12 Zyprexa., are among lhe most powerful disease 12 It is approved for use in over 80
13 modifiers in all of medicine. They are a Godsend 13 countries. It is approved by the FDA in the U.S.
14 10 most people. A Godsend. 14 It is used every da)' by the physicians who
15 And ifyou have a family member. 15 prescribe for patients in Alaska.
16 you know someone or )'ou know anything about 16 Why does Dr. Winhing say they're
17 serious mental illness, you can appreciale that 17 the closest thing to magic that he's ever
18 the - the class of medications that we're 18 experienced in his professional life? Because he
19 talking about, these atypical antipsychotics are 19 knows, as all physicians who treat these diseases
20 what we call the second-generation of them. 20 know.lhere is no cure for schizophrenia. There
21 because there was an older group. And Zyprexa 21 is no cure for bipolar disorder. But we are
22 belongs 10 the more current group, are a Godsend. 22 searching every day to give people back a quality
23 I want 10 show you what 23 ofJife lhal will allow them to be with their
24 Dr. Wirshing said when he tcstified before this 24 families, to not be in hospitalS, to not be in
25 lrial, and he's going to come to trial. 25 prisons. 10 have a quality ofa life that allows

31 (Pages 118 to 121)
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Page 126 ..... 12.

1 primary-care physicians Of nUBe practitioners. I Lilly's label for Zyprexa was misleading or
2 and we are lucky because every time a physician 2 deceptive. But let's be clear, they are not
3 who is trained and educated to identify serious 3 saying that this medicine doesn't work.
4 mental illness does and then treats it, people 4 lnstead,they want you to believe
5 are on the road to reintegrating the quality of 5 that the label failed to warn doctors about the
6 their life with what they are capable of. 6 risks ofZyprexa even though Lilly's label for
7 That is why when Lilly received 7 Zyprexa has been reviewed, approved, revised.
8 approval from FDA in 2000 for Zyprexa to be used 8 amended, approved again by FDA on numerous
9 in bipolar disorder, that's why it started to 9 occasions as more and more scientific infonnation

10 move into calling upon primary care physicians. 10 became available.
II MR. ALLEN: Your Honor, could we II So in 1996 the medicine was first
12 approach? 12 approved to treat patients. It received the
13 TIlE COURT: Please. 13 approval again after Lilly submined more
14 (Bench discussion.) 14 infonnation to FDA for bipolar mania four yem
15 MR. ALLEN: There's no - evidence. 15 later in 2000. It - Lilly submitted more data
16 It's not approved for bipolar disorder. It's 16 later and asked for approval to market it for the
17 approved for bipolar I disorder. It's a major 17 maintenance ofschizophrenia relief and received
18 difference. 18 approval again. Lilly submitted data to rnA.
19 11iE COURT: This is opening 19 A II of the infonnation it had about how effective
20 statement. You can point that out down the road. 20 Zyprcxa was about used with other medications for
21 (End bench discussion.) 21 bipolar disorder. And FDA approved it again in
22 MS. GUSSACK: Patients with bipolar 22 JulY,2003. And then, again, in Janwuy, 2004.
23 disorder need help, and we want to make sure they 23 And each rime rnA made the decision
24 get help wherever they can. That may be a 24 that it was approved for these new uses, FDA
25 primary care office; that may be a primary care 25 looked at all of the information that Lilly

Page 121 ..... '29

I office; thai may be in a nurse practitioner who 1 submitted and said, yes, we believe it is safe
2 can prescribe's office. We want to make sure 2 and effective for those medications. Not
3 that physicians and nurse practitioners have the 3 guaranteed safe. Safe and effective for the
4 in formation that they need to make those kind of 4 medications as described in the label.
5 diagnoses and make good prescribing decisions. 5 And let's be clear, as we're
6 Physicians like Dr. Kahn, as well 6 talking about the label, we're not talkmg about
7 as the physicians in the Slate ofAlaska, trust 7 the label on the bottle that you get from the
8 Zyprexa to help their patients who suffer from 8 pharmacy. We're not talkjng about that little
9 these diseases. That's why Lilly is proud to say 9 piece there. We're not talking about the summary

10 we make Zyprexa. It is affecting the quaJity of 10 sheet that your family physician may give you.
II life for countless patients. What doctors do II We're lalking about that detailed small-print,
12 every time they write a prescription, whether for 12 lengthy requirement that FDA requires every
13 an antibiotic, a cancer medication or for 13 manufacturer to use to develop, reporting all of
14 Zyprexa, is to balance the risks against the 14 the information about its medicine that has to
15 benefits. That's what doctors do. That's what 15 accompany that medicine when it is provided to
16 you're going to hear about. 16 the pharmacy or to the physician.
17 There is no question that this 17 But we know that doctors aren't
18 medicine is effective. As I said, not for 18 taking out their magnifying glass to look at each
19 everybody. And you're going to hear that and, of 19 section of this label. Where do these labels
20 CQUBe, sometimes you have to take one or two 20 appear? In lots ofplaces. In the Physicians'
21 medications until you find the one that works. 21 Desk Reference that you saw before, on web sites.
22 It is not always so simple to say, you have this 22 in their handheld computers that they can type in
23 problem, therefore, you take this medication. 23 the name of the medicine and find iL But each
24 You will hear about that. 24 ponion of this label is regulated by FDA. The
25 The State has said that - that 2S size of the print is regulated by FDA. The

33 (Pages 126 (0 129)

Nonhem Lights Realtime & Reporting. Inc.
(907) 337-2221



..... '30 Pace 132

I sections of the label and warnings is one I continues to prescribe Zyprexa to patients right
2 section, adverse reactions is another, 2 here in Alaska.
3 precautions is another, clinical phannacoJogy is 3 He's aJso going 10 tell you thai
4 another. Each of those sections are requirements 4 Alaska has no restrictions, no restraints on the
5 that FDA has, and only when you have satisfied 5 use ofZyprexa. Two years this lawsuit has been
6 FDA's requirements for where the information goes 6 pending and for two years the State has nol
7 and what you say arc you allowed 10 market your 7 imposed any rcsuiction. any restraint, any limit
S medicine. That's what Lilly did starting in 1996 S on the use of Zyprexa. Does that sound like
9 with Zyprexa. 9 somebody who has been bamboozJed? If they had a

'0 J want you to think about for a 10 complaint two years ago, you need to be asking
II minute what the State is asking you to do. The II yourself, I think, well, why haven't they done
12 State wants you to believe that Lilly has fooled 12 something?
13 doctors in Alaska; doctors who are trained in the 13 MR. ALLEN: Your Honor - I object.
14 practice of medicine, doctors who use their best 14 It's argumentative. We're right here filing a
15 judgment every day to treat serious illness; 15 lawsuit.
16 doctors whose own patients tell them this 16 THE COURT: ASain. these are
17 medicine works. The State wants you to believe 17 statements ofcounsel. You'll hear evidence
IS that for the past II years Lilly has pulled the IS about things and you're going to detennine facts
19 wool over the eyes of physicians in the State of 19 based on the evidence. This is argument of
20 Alaska. 20 Counsel. It's entirely proper.
21 And the question you should be 21 MR. ALLEN: Okay, Your Honor. I
22 asking yourself is: What physician is the State 22 just wanted you to know we filed a lawsuit.
23 of Alaska bringing to this courtroom to tell us 23 MS.G SSACK: You're going to hear
24 how the State got bamboozled? Because I didn't 24 from Dr. Hopson when he comes to court that he
25 hear anything about anybody coming from the 25 considers and evaluat'es each patient on an
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1 physician, no psychiatrist coming from the State I individual basis just like Dr. Kahn's going to
2 to tell you how they were fooled by Lilly's 2 talk to you. And that the doctors on the staff
3 label, about how it was misleading. 3 of the Alaska Psychiatric Institute, State of
4 That's because the State is not 4 Alaska employees in many cases, tum to Zyprexa
5 bringing any doctors from Alaska to court to tell 5 in many casc:s after considering all the risks and
6 you that they were misled, that the label's 6 benefits of the medicine.
7 inadequate or thatlhey were tricked into 7 You're also going to learn, because
S prescribing Zyprexa. S it's a serious medicine for serious disease, it's
9 Lilly is going to bring you the 9 not advertised on television. You will not find

10 doctor from Alaska In facl, you might think of 10 it in magazines at the supennarkeL It's not on
II him as the head doctor for Alaska, Dr. Duane II the radio. It is a medicine that is prescribed
12 Hopson, because Dr. Hopson is a psychiatrist. He 12 by physicians and Lilly communicates its
13 is the president of the Alaska Psychiatric 13 infonnation about Zyprexa to physicians. Like I
14 Association. He is also the medical director of 14 said before, Lilly cannot sell this medicine
15 the Alaska Psychiatric Institute, the only 15 until the FDA has evaluated and studied it to
16 state·run psychiatric hospital in Anchorage, and 16 detennine whether the risks and benefits are
17 he is an employee of the State ofAlaska And 17 appropriate and when they have approved the label
IS Lilly will bring Dr. Hopson to court. IS for the medicine.
19 You might think that the State 19 You will also hear. not just from
20 would have brought him as a witness in their 20 Dr. Hopson. that people who work for the State of
21 case, but they won't and we will. 21 Alaska have not limited or restricted the use of
22 And Dr. Hopson will tell you that 22 Zypre.'<B. Not in State hospitals. not by doctors
23 he and others on his staff use Zyprexa regularly 23 emplo)'ed by the State. not by Medicaid patients.
24 to Ireat patients at the Alaska Psychiatric 24 even though the State has the power and authOrity
25 Institute, and he will tell you that he has and 25 if they wanted to. You will hear that lawyers in
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I the office of the State Attorney General where I ahead, your label looks good. And you will hear
2 Mr. Sniffen and his counsel have authority go to 2 about times that we have had communications with
3 couJ1 on occasion and ask judges to order that 3 FDA and said, we sec the data, the information
4 certain psychiatric patients be administered 4 this way, what do you think? But when FDA
5 medications, including Zyprexa, when the patient 5 speaks, thai's final. We can have views, but FDA
6 won't willingly take the medication themselves. 6 is the cop on the beat and we listen to what FDA
7 The State comes and asks the judge to administer 7 says.
8 Zyprexa to patients when the patient won't take 8 FDA said when we first came to
9 it themselves in certain circumstances. 9 market in 1996 with Zyprcxa that the weight gain

10 That's how valuable the State 10 information needed to be in the label, and
II thinks this medicine is. And why does the tate II ultimately they approved that label with that
12 do this? Because the medicine works. And two 12 weight gain in the adverse reaction section.
13 years ago when Alaska filed this lawsuit saying 13 Let's look at the label. Here's
14 the label was deceptive or misleading, you might 14 the label that was available in 1996, and as I
15 have thought something would have changed, but it 15 mentioned earlier, it has lots ofdifferent
16 hasn't. The State ofAlaska's doctors continue 16 sections to it Let's look at the adverse
17 to prescribe Zyprexa, and the State has done 17 reaction section, which is from the first time
18 nothing to discourage it. 18 this product was approved. Lilly was explaining
19 Why are we so sure that doctors 19 to physicians where weight gain was observed, and
20 haven't been misled? Because the label and all 20 they told physicians in short-term clinical
21 of the information that Lilly shares with 21 trials, meaning six-week trials, patients on
22 physicians tells them about the side effects and 22 olanzapine or Zyprexa gained 6 percent compared
23 the risks with - associated with Zyprexa. 2J to those patients on placebo or sugar pill.
24 Since Day One that this product was 24 But that's not all they told
25 marketed in the U.S., weight gain was described 25 doctors about weight gain. They also told
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I in the label in the adverse reaction section. I doctors that in long-term treatment with
2 Doctors know the risks. 2 olanzapine, which is the generic name for
3 Before the FDA approves a medicine 3 Zyprexa, in long-ttnn treatment, more than 50
4 for sale - and that label, I want to talk just a 4 percent ofparients met the ait'eria for having
5 minute about the process, and you're going to 5 gained a lot of weight. So everybody can just
6 hear much more about this, but the process that 6 close their eyes for a minute and say, what's 7
7 goes into developing a medicine and having it 7 percent oftheir weight? That's what doctors
8 approved by FDA. Because it's not just a 8 were told. Your patients, when they come in, may
9 molecule thaI goes into becoming a medicine and 9 gain 7 percent of their existing weight.

10 gets accompanied by a label. There are studies 10 Significant weight gain, and doctors knew.
II that are done in the laboratory and then in II Did Lilly have an obligation to
12 clinical trials, and when the product comes to 12 tell doctors what weight gain does? No, because
13 market as Zyprexa did, what is being labeled is 13 doctors have gone to medical school and doctors
14 what is learned from all of those studies. And 14 know. All of us have had doctors tell us we need
15 that's what FDA is looking at, all of the 15 to lose weight or be mindful ofour weight
16 information that Lilly submilled about what it 16 because weight gain or being obese or being
17 learned from its clinical trials with Zyprex8. 17 overweight is a risk factor for a lot of
18 Now, the FDA is not dumb or stupid. 18 diseases; diabetes, cardiovascular risk. Lilly
19 nor are they all-knowing. They are simply the 19 was telling physicians, here's what we saw from
20 cop on the beat. And when FDA says green light, 20 our clinical trials about weight gain.
21 that means we get to go ahead and market the 21 But that's not all. What else did
22 medicine. And when they say SlOp, we stop. And 22 the label say in 19961 It said: In other
23 you will hear both - both times when FDA said 2J adverse events we saw infrequently hyperglycemia
24 stop, we don't think you should put that in your 24 and diabetes. Infrequently meaning - and that's
25 label, and you will hear times when they said, go 25 a defined term by FDA - I in 100 to ) in 1.000
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I could express a ceJ1ain level of implied safclY.
2 What they said is. before we understand this
3 more, before we can approve ultimately this
4 language being in the label, we want to have more
S infonnation from you. It was clear to -- it was
6 clear 10 Lilly that the FDA had taken conlrol of
7 Ihis issue.
8 Now, as a resull of the FDA's
9 interest, Lilly continued to submit annual and

10 periodic reports to the FDA. In May, 2001, Lilly
II submitted its analysis of clinical trial data and
12 two epidemiologicaJ studies. This is the report
13 that they submitted in May, 2001. In October of
14 2002, Lilly provided a briefing document and this
I S showed new Lilly studies and now talked about the
16 kind ofspontaneous adverse events that were
17 reported after now 9 million exposures to the
18 drug. ine million patients had taken this drug
19 by Oclober, 2002.
20 In March, 2003, Lilly again updated
21 and supplemented its prior reports. They did the
22 same thing in June of 2003 with a new submission
23 ofdata. And also reviewed all the literature
24 Ihat had been accumulated on diabetes and
25 8ntipsychotics. Thai'S what the evidence will

I show. Lilly was forthcoming, Lilly was opening
2 the books and saying here's what we know about
3 this relationship that mayor may not exist
4 between our product and this condition.
5 Now, September. 2003 marked a very
6 significant milestone in the life of this label.
7 I've been talking about how the label evolved and
8 changed when the FDA told all the manufacturers
9 of the second·genenuion antipsychotics to add

10 new info""ation to their label. After three
II years of review and analysis of the data,
12 remember. they sort of began this process in May
13 of 2000 and iI's now September of2003, after
14 three years of review and analysis ofall the
1S dala that had been submitted by all the ditTerent
16 manufacturers, the FDA told Lilly nod allihese
17 other companies it's time to add some new
18 info""ation 10 the label. And what did they do?
19 They said here's the information we wanl you to
20 put in the label and, ofcourse, Lilly did.
21 They wanted to put into the label
22 that there is 8 increased risk ofdiabeles among
23 schizophrenics. The label said and pointed to
24 certain studies, epidemiological studies which
25 suggest an increased risk of

.... 146
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I hyperglycemia-related adverse events in patients
2 treated with atypicaJ antipsychotics.
3 They said. however. there's not
4 enough data to show whether there is a difference
S of risk among the various antipsychotics. They
6 said doctors, we want you to do some monitoring
7 ofyour patients and, last. and hardly least, the
8 FDA said: The relationship between arypicaJ
9 antipsychotics use and hyperglycemia-relaleel

10 adverse events is not completely understood.
II It's not Lilly's language, thai'S not Lilly
12 trying to hedge its bets. That's the FDA
13 language.
14 This is the FDA saying we don't
15 really understand this, we don't know what this
16 relationship may be ifany. But we want to at
17 least alert doctors that something may be going
18 out there, put it in the label; and we did. It
19 doesn't say whether or not il caused, it didn'l
20 say whether it didn't cause, it said you may be
21 alert to the fact that there may be this
22 relationship out there, but we really don't know
23 what it's all about.
24 At the same time that the FDA made
25 the label change request, it sent a lener to nll

PI:F 149

I manufacturers that accompanied thai request in
2 September 1990 - September 2003 and it told the
3 companies what the FDA wanted to do nexl
4 And that letter said in essence.
5 that while the FDA beLieved that the language
6 that it had just recommended to be put in the
7 September, 2003 Label adequately described the
8 available information that then existed on
9 antipsychotics and the use ofdiabetes (sic), it

10 said we. meaning the FDA acknowledge-
II acknowledge that additional labeling changes may
12 be required as new infonnation becomes available.
13 This is important because the FDA
14 was telling manufacturers that the 2003 label
I S isn't the IllSt chapter, it's likely that this
16 label is going to change again as more
17 information becomes available. And what the FDA
18 did was made it crystal clear what new
19 information thai it wanted to receive from the
20 manufacturers. In essence the FDA said we're
21 really on top ofall this, we're allover this,
22 and here's what we want you to provide us so that
23 we can make the kind ofdecision we need to make
24 about what should go in the label.
25 And so the 2 - so in 2003, the FDA
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I factors as well, events that might help us I to address onc or two to tell you what they
2 predict who might gel diabetes, when, in fact, 2 didn't tell you. You heard Mr. Allen say that
3 nobody really knows what causes diabetes. 3 when the regulatory authorities in Japan told
4 What do we know about Zyprexa? We 4 Lilly to change the label, Lilly made a change to

5 know and as you have seen that Zyprexa and we 5 this label in Japan. Lilly didn't agree with
6 have told doctors Zyprexa causes weight gain, not 6 that change but it made it nonetheless.
7 in every patient., but in some. And in those who 7 What the State didn't tell you was
8 gain weight.. some may gain a little, some may 8 that as soon as Lilly changed the label in Japan,
9 actually gain a lot. It's a doctor's decision to 9 it told the FDA. Called the FDA on the phone and

10 decide whether or not he or she is going to keep 10 said we're making a label change, this is a note
\I a panicular patient on the medication while that \I to file from Lilly are from two docto~ at Lilly
12 peBOn may be gaining weight gain. By the wail, 12 talking to the FDA and saying we made a change in
13 it's very hard to hide weight gain, particularly 13 Japan to our label. That's not all Lilly did.
14 substantial weight gain as you're visiling your 14 Lilly promptly provided, yes, another report 10

15 doctor. As I said, weight gain also does not 15 the FDA, this time a comprehensive repon
16 cause diabetes. We also know there appears to be 16 analyzing everything that they had learned about
17 an association with elevated blood sugar levels 17 why Japan had changed the label and it told the
18 and second-generation antipsychotics. But, 18 FDA why it disagreed with the conclusions that
19 again, elevated blood sugar levels do not equal 19 the Japanese regulators came to. Lilly also told
20 diabetes. 20 the FDA, but you'll hear that Lilly told its
21 Elevated blood sugar levels are not 21 sales representatives to go out and tell doctors
22 even necessarily a nalural next step to having 22 that a label change had been made in Japan. The
23 diabetes. 23 label change in Japan was no secret, but it was
24 Between 1996 and October, 2007, the 24 something that Lilly disagreed with. You will
25 Zyprexa label changed several times 10 add more 25 hear from Dr. Cavazzoni again, who went to Japan,
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I informalion to help doctors better understand the I who analyzed the data. and who reached the
2 relalionship between blood sugar levels and 2 conclusion that the label change that Japan made
3 people who take Zyprexa. You've seen IwO of 3 was not warranted because the data did not
4 these changes. But the fact that a label changes 4 support the conclusion that the Japanese
5 over lime does not mean thai it is misleading, it 5 regulators for their own regulatory reasons,
6 does not mean that it is deceiving, does not mean 6 reached with respect to how the label should look
7 thai Ihe label thai came before that was 7 in Japan. And that's not surprising.
8 necessarily misleading or deceiving either. What 8 Ms. Gussack said that this product
9 it means is that Lilly is gathering more 9 has been used by 23 million people over the last

10 infonnation, communicaling that infonnation to 10 I ) years; it's been approved for use in over 80
\I physicians, trying to respond to the concerns of \I countries. Different countries have different
12 its customers and 10 the concerns of its author, 12 regulatory regimes. The label that Mr. Allen
13 lhe FDA. When you have heard all of the 13 showed you is not the label that is used in
14 evidence. I think you will come 10 the conclusion 14 Japan. It's not the label that is used in
15 that the righl answer is nOI to say that Zyprexa 15 Europe. It's not the label that is used in
16 causes diabetes. I believe that the right answer 16 India. It's noc the label that is used in South
17 is what Ihe evidence will show. It's namely that 17 Africa. Different countries have detennined what
18 what Lilly has been doing over the last decade 18 kind of infonnation should go on labels and how
19 and is doing today; studying, monitoring, 19 those labels should be structured. Mr. Allen
20 reporting, probing answers to hard questions. 20 also told you about the ConSensus statement. He
21 Let me address for a minute some of 21 described that meeting where a number of
22 the allegations that the State has made for you. 22 scientists came together 10 look at whether or
23 You're going to hear a lot ofour responses 23 not and to examine this question of the
24 during Ihe various witnesses that will come here 24 relationship between second-generation
25 today. You saw a 101 ofwitnesses and I'm going 25 antipsychotics and hyperglycemia and diabetes and
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I the form. I Q. Okay.
2 THE WITNESS: I don', know 2 So, J'm going to limit my
3 what you're referring 10 with 3 questions to Zyprexa unless I tell you
4 "collecting the chips." 4 otherwise. All right?
5 BY MR. ALLEN: 5 A. Okay.
6 Q. You said it offended you. 6 Q. Wasn't the majority of the
7 A. The way that you used it. I 7 use ofZyprexa in the United States off
8 don't know what - I guess I'll leave it 8 label?
9 al that because I don't know what you're 9 A, There was a good portion. J

10 talking abeul. 10 don't -- I don't remember the exact
II Q. That's fine. We've got two II numbers. I don't remember it being lhe
12 things that otTended you so far today. 12 majority.
13 One was bel the farm and number two was 13 Q. Can you give the jury your
14 cashing chips, is that right? 14 best estimate, please.
15 A. In the way that you referred 15 A. Maybe 30 '0 40 percent.
16 to them at the time, yes. 16 Q. Right
17 Q. Now, you said it would be 17 Isn't it also true-
18 improper, illegal for the sales rep to 18 Do you recaJl the primary
19 promote off-label use. Do you recall 19 care physician launch, Viva Zyprexa, in
20 that? 20 the fall of2000 in Orlando, Florida? Do
21 A. To promote for use, yes. 21 you recall that?
22 Q. Off-label use? 22 A. No. I wasn't on the team at
23 A. Yes. 23 the time.
24 Q. Tell the jury - define what 24 Q. I understand you weren't on

"'&< I3S Page 131

ofT-label use is. I the team, but do you recall it?
A. Off-label use is ira 2 A. No.

3 prescribing physician used a drug for 3 Q, Okay.
4 something other than it was indicated or 4 As you became involved in
5 approved by the FDA, that would be 5 global marketing for Zyprexa, you
6 referred to as ofT-label use. 6 certainly knew that a substantial portion
7 Q, Wasn't the majority of the 7 of Zyprexa sales both in the United
8 use ofZyprexa in the United States ofT 8 States and around the world was related
9 label? 9 to ofT-label prescriptions?

10 A. Idon't - J don't know if 10 A. When I joined the team?
II it was the majority, but 8 good portion II Yes.
12 of use of all anti psychotics are used ofT 12 Q. Yes, ma'am.
13 label. 13 And, in facl. did you not
14 MR. FIBICH: Objection, 14 and weren't you one of the individuals at
15 nonresponsive. 15 Eli Lilly along with others that used
16 BY MR. ALLEN: 16 different channels and methods to promote
17 Q. Listen to my question. I'm 17 and facilitate off-label prescriptions of
18 not here to talk - I'll let you know 18 Zyprexa?
19 when I want to talk about RisperdaJ, 19 A. Absolutely not, no.
20 eroquel, Geodon, Abilify. I'll let you 20 Q. You never would do that?
21 know that. You're here for Eli Lilly on 21 A. o.
22 behalfof.he marke.ing ofZyprexa, 22 Q. Didn't John Lechleiter do
23 right? 23 that?
24 A. Yes. 24 A. I'm not familiar with John
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Implem~n.a.ion: Market research, message development, medical support and the creation ofa
training calendar is in progress Logistical details surrounding a proposed single-site launch
meeting. sampling considerations, the communications plan, saJes metrics and incentives,
customer targeting and direct-to-physician initiatives are also underway. Additional pre-launch
activities (sales force integration. sales support items) are planned. Detail sequence will be
determined by whether or not a key customer is identified as a Zyprexa target; redacted

Financiallrnpact:
2000 2001 2002 2003

Absolute
Sales- SI6.8M S156.5M S203.8M S259.6M
~ S 9.2M S 46.9M S 93.9M S 50.8M
DUC S 7.6M SI09.6M SI09.9M S208.8M

• Note: Absolute pcpsales inclutk spillot.wfrom LTC
•• Note: OPEX includes Salu Force Allocation.

Incremental versus 2000 Forecast and 3/1 Year Plan Target
Sales S 1.7M S60.3M S100.8M
Opex S9.2M S16.5M S 14.3M
DUC S(7.5M) S43.8M S 86.5M

Mike Bandick. Brand Manager

S148.5M
S 14.3M
S134.2M

"".... 2000
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ZYPREXA Primary Care
Vision and Strategy

Vision: Expand Zyprexa's market by redefining how primary
care physicians treat mood, thought, and behavioral
disturbances

Strategy: Establish position of "Safe, proven solution for
mood, thought and behavioral disturbances."

* Strong emphasis on direct-to-physician marketing;
establish Zyprexa as next incremental step in PCP's
treatment and Rx orbit

* Broad targeting among office-based PCPs

* Message based on patients' symptoms and behaviors
(rather than diagnoses)

1011812000
Fie narneIiocItion

Company CoofidenUlI
Copyright 0 200D EJi '--Y and ~n)'
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Mood Thought Behavioral
disturbances disturbances disturbances

• Anxious • Psychosis • Restlessness /
agitation

• Depressed • Memory • Aggressiveness I
hostility

• Euphoric / manic • Orientation • Apathy / social
withdrawal

• Irritable / angry / • Attention
hostile

N
'<N

~i
X I:
Ill;::

~:
r- '"
-u:l:

[~ Psychiatric symptoms in Primary Care
=ii~
Ch_ ~

~~
gf
z"o "tl

~~
~i'
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ZYPREXA Primary Care
Core folder: Back cover

Key takeaways:

Foundation of Zyprexa 3 x 3

Broad efficacy: Mood, Thought, Behavioral disturbances

Safety: Low risk for certain serious medical complications

Ease of use: 5mg starting dose, QD, no blood monitoring

Creates platform for creating action in specific patient type

CompI;ny Confidentill
Copyright 0 2000 Eft lily ond eo.....y
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ZYPREXA Primary Care
Core folder: Inner spreads

Key Takeaways:

Each spread addresses distinct area:
Inside front - Introduces Zyprexa; conversational
Behavior - Data to support efficacy in agitation et al
Mood - Data to support efficacy in depression, mania
Thought - Data to support efficacy in cognition
Safety / Ease of Use - Data on EPS; flexible dosing
Low risk - Most important of inner spreads; reinforces

safety, frames adverse events with
discontinuation rate::: placebo

Designed to support data on demand, or extended message

1011612000F. nameJlocation
Company Confidential
Copyright02000 ED lly end eornp.ny
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ZYPREXA Primary Care
Medical support

Medical slide kit
"Primary Care for Mood, Thought and Behavioral Disturbances"
Available to speakers by Nov. 4

- No additional training required; extensive speaker notes

Medical letters - Available now
Extrapyramidal symptoms Tardive dyskinesia (2)
Anticholinergic effects Blood glucose changes
Body weight changes

Medical letters - Available soon
Dizziness &Sedation Positive symptom efficacy
Negative symptom efficacy

o
-o~"' ....10'"
CD~... '"(Xl
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ZYPREXA Primary Care
Message Recall: add'i priorities

1) Which symptoms / behaviors are considered "appropriate"?
(unprompted / prompted)
Agitation Hostility Depression
Anxiety Confusion Elevated Mood
Mood Swings Manic symptoms Suspiciousness
Paranoia Anger Psychotic symptoms

2) Do customers describe Zyprexa as "easy to use"
QD, wlo regard to meals, no blood monitoring, well tolerated

3) Do customers recall: "EPS and Discontinuation Rate
comparable to placebo"

4) Do customers recall "4 years, 4 million patients"

5) Do customers have a "neutral" view on Zyprexa's weight gain

1011612000
File namellocallon

Company Confilentlal
Copyright 0 2000 Eli lilly and Comp8ny

'23



STATE OF ALASKA,

J~f~~/J,-.
THIRD JUDICIAL DISTRJCT AT ANCHORAGE .lt4-9 p.~ o'fJ

'<1.t... °v' ,......~,...., ~
Case No. 3AN-06-563 . ~.

Plaintiff, ~'Q.. C.
MOTIO TO L1MJT TESTIM Y

v. OF PLAINTIFF'S EXPERT
WITNESS JOHN L. GUERIGUIAN

ELI LILLY AND COMPANY,
Defendant.

INTRODUCTION

Lilly requests that the Court limit the testimony of plaintiff's expert. Dr. John

L. Gueriguian by barring him from opining on the following subjects: (I) the adequacy of

the Zyprexa labels; (2) the meaning of federal regulations; and (3) whether Lilly acted as a

ureasonably prudent" drug manufacturer.

ARGUMENT

I. OR. GUERIGUIAN SHOULD BE BARRED FROM OPINING ON THE
ADEQ ACY OF THE ZYPREXA LABELING

Dr. Gueriguian admitted in his deposition that he has never actually seen the

Zyprexa label:

"No. Label, per se, I don't have.... I have not seen.'"

"1 told you earlier that I didn't read the labels and that the only thing I
know about the labels are the references that I found in the various
documents...2

I Gueriguian Dep. at 143 (attached hereto as Exhibit A).

'Id. 8' t99.



Additionally, when Dr. Gueriguian was deposed on April 12,2007, the

OClOber 2007 revisions to the Zyprexa label had not yet occurred, and so he could not have

reviewed that revised label, cither (nor any submissions by Lilly to the FDA after his

deposition). Dr. Gueriguian has not supplemcntcd or updated his report or any of the

testimony he gave in his deposition, and should not be permitted to testify regarding

documents or events after his deposition.

Because Dr. Gueriguian has never seen the Zyprexa labels and disclaimed

first-hand familiarity with them at his deposition, he has no basis for opining about the

adequacy of the labels. Nor has Lilly had an opportunity to meaningfully depose him about

the actual content of the labels. To the extent he may claim at trial to have reviewed the

labels since his deposition, those opinions have not been disclosed to Lilly and should be

excluded on that basis.

II. DR. GUERlGUIA SHO LD BE BARRED FROM OPI ING ABOUT THE
MEANING OF FEDERAL REGULATIONS.

Based on his report and deposition testimony, Dr. Guerigian proposes to offer

his opinion aboul what is the proper interpretation and application of various federal

regulations. These opinions should be excluded because the ··meaning of ... regulations" is

nol a proper subject of expert testimony; "That's a subject for the court, not for testimonial

experts. The only legal expert in a ... courtroom is the judge.") "The meaning of federal

regulalions is not a question of fact, to be resolved by the jury after a battle of experts. It is a

question of law, to be resolved by the court"" "[W]hen the purpose of testimony is to direcl

3 United StOles v Caplllo, - F.3d -, 2008 WL 509177, ·6 (7th Cir. 2008) (affirming exclusion of
proposed expen testimony on meaning ofFDCA and implementing regulations) (emphasis added).

"Bammerli" v Navisfor Inrern Tramp. Corp., 30 F.3d 898, 900 (7th Cir. 1994).
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the jury's understanding of the legal standards upon which their verdict must be based, the

testimony cannot be allowed. In no instance can a witness be permitted to define the law of

the case.u
,5 For these reasons, numerous courts have excluded proposed "expert" testimony

by witnesses who would have usurped the role of the Court by opining about the proper

interpretation of federal regulations.6 The Court here should likewise bar Dr. Gueriguian

from offering opinions about the proper interpretation or application of FDA regulations.

lit. DR. GUERJGUIAN SHOULD BE BARRED FROM OPINING ON WHAT A
"REASONABLY PRUDENT" DRUG MANUFACTURER WOULD DO.

Based on his report, Dr. Guerigian proposes to summarize record evidence

about which he lacks personal knowledge, and to preview plaintiffs closing argument by

telling the jury what inferences should be drawn from those facts. For example, he proposes

to offer the following opinions based on his review of Lilly documents:

"Lilly documents demonstrate that the company delayed
communicating essential data to regulatory agencies and
resisted their requests to change the OL labeL'"

"Lilly documents demonstrate that the company did not act as
a reasonably prudent manufacturer in that it did not take the
initiative of voluntarily adding to the label information needed

, Specht v. Jensen, 853 F.2d 805, 810 (10th Cir. 1988).

6 See, e.g., Aguilar \'. /m '/ Longshoremen's Union Local #/0, 966 F.2d 443, 447 (9th Cir. 1992)
I (upholding trial court's exclusion of expert legal opinion as "utterly unhelpful"); Police Retirement System oj

SI. Louis v. Midwest/nvestmenl Advisory Service. /nc., 940 F.2d 351. 357 (8th Cir. 1991)("More troubling is
the System's allegalion that one of the defendants' experts, Lee Pickard, a former head of the Securilies and
Exchange Commission's Division of Market Regulations and a lawyer, was allowed to explain the reach and
meaning of § 28(c) 10 the jury. This was error. Explaining the law is the judge's job. Pickard's extensive law­
related expert testimony allowed him to usurp the judge's place."); Ricker \I. Sowhwind Trucking, /nc.. 2006
WL 5157692, ·8 (N.D. Gn. 2006) (h(l)t is inappropriate to allow [plaintiffs proposed expert w;tness]to testify
as to what the Federal Motor Carri~r Safety Regulations provide and mean, or to allow him to opine expressly
that the conduct of Defendants violated certain Federal Motor Carrier Safety Regulations.. The Court
therefore will not pcmlil Mr. Morgan to testify as to what the regulations al issue mean, or to testify thai
Defendants violated those regulations:').

7 Gueriguian Report, at 18 (copy anached hereto as Exhibit B).
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by prescribers and indeed ignored internal and external expert
advice to warn .... ,.8

"Lilly documents demonstrate that the company traincd its
representatives to mislead prescribers .... ,,9

Dr. Gueriguian's opinions on these mancrs are not expert testimony - they

are simply factual assertions and inferences regarding malters that the jury is fully capable

of understanding and deciding without the hclp of any expert, as another court made clear

under analogous circumstances:

[The expert's] view that [defendant] failed to disclose information
to the FDA boils down to a contention thai [defendant] "buried"
certain lab results .... This opinion does not implicate [the
expert]'s expertise in pharmacoepidemiology. It is a simple
inference drawn from his review of two documents. .. , which, if
admissible, plaintiff's counsel may present directly to the fact­
findcr while arguing his or her view as to their significance.
Expert testimony interpreting [defendant]'s conduct in disclosing
information to the FDA therefore will not assist Ihe facl-finder in
these cases. '0

To be admissible under Alaska Rule of Evidence 702(a), "expert opinion

testimony must be helpful to the jury. This helpfulness standard requires experts to 'stop

short of staling their own conclusions' on points thaI the jury is at least equally capable of

determining."" Expert testimony may not "merely reiterate arguments based on inferences

that can be drawn by laypersons; those can properly be advanced by the parties in their

'id

'Id

"In re Reu/tn, 309 F. Supp. 2d 531, 550 (S.D..Y.2004).

" Getchell ,. Lodge, 65 P.3d 50, 56 (AltlSk. 2003).
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summations.nl2 Experts do not assist the jury by characterizing documents, or selling forth

their contents in narrative fonn. 13 Nor is it the role of an expert to place documents in a

thematic context, as this "docs no more than counsel for plaintiff]:S] will do in argument. i.e.,

propound a panicular interpretation of(defendantj's conduct."" Factual and background

material, "to the extent it is admissible, is properly presented through percipient witnesses

and documentary evidence," not through the testimony of an expen witness. IS The jury does

not need Dr. Gueriguian's "help" to decide whether Lilly documents show that Lilly acted in

a reasonably prudent manner, and the Coun should bar preclude Dr. Gueriguian from

opining on this issue.

12 Schwab, 449 F. Supp 2d. 992, 1134 See also, eg. HIghland Capllal Managemenl. LP "
Schneider. 379 F. Supp. 2d 461. 468-69 (S.D. Y 2005). LmACo, fnc \' FUJ'ISU, Ltd. 2002 IVL 1585551. '2
(S.D..Y. 2002); Ta)'lor. E.'a/l.S, 1997 IVL 154010. '2 (SO..Y 1997).

l) See elly ofTuscaloosa ". flarcros Chems., Inc.. 158 F.3d 548, 565 (II th Cir. 1998); In re Re:ulm,
309 F Supp. 2d at 551: Unlled Slates" Mulder, 273 F.3d 91, 101 (2d Cir 2001) (reqUiremenl that expen
leSllmOn) be of scientific, technical. or specialized knowledge protects agamst admission of supposed expen
leslimon) about la)' matters \\hich ajut) can understand and delennme without an expen's assistance)

I~ In re RlCul"" 309 F.Supp. 2d al 551 (citation omined); GST Telecommunications. Inc ,. Inun, 192
F.R.D. 109, 111 (S.D..Y. 2000) ("the Court should nOI shift to (expert) \\llnesses the responsibilit) to 81\e
conclusot) opinions and characterizations of the busmess conduct portr8)ed.").

IS In re Re=ul",. 309 F. Supp. 2d at 551
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DATED: March 6, 2008.
Respectfully submined,

PEPPER HAMILTO LLP
ina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618

By: -JP-=-=-:-:..:."-=-"Ef---'-----.:::::,,,---===_

Attorneys ror Derendant
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page • Page 8

1 1 make sure that I fully understand the
2 VIDEOGRAPHER: We are now on 2 opinions that you intend to offer in this
3 the record. My name Is Mike 3 case, and understand the basis for those
4 Kutys. I'm a vldeographer 4 opinions. Do you understand that?
5 employed by Golkow L~lgation 5 A. I do.
6 Technologies. This is a video 6 Q. Okay. And I may ask
7 depos~ion for the United States 7 questions that you don't understand,
8 District Court for the Eastern 8 that's fine, jUst tell me that you're not
g District of New York, MOL Number 9 sure what I'm trying to ask you, and I'll

10 1596. Today's date is April the 10 try to rephrase them. If you don't hear
11 12th, 2007, and the video time is 11 me, just tell me that, and I'll speak up.
12 9:44 a.m. This deposition is 12 And then I'm going to assume that if you
13 being held at Two Logan Square, 13 answer the question, you understood and
14 30th Floor, Philadelphia, 14 heard my question. Is that fair?
15 Pennsylvania 19103 In Re: Zyprexa 15 A. That's very fair.
16 Liability Litigation. The 16 Q. Okay. When -- when were you
17 deponent is John L. Gueriguian, 17 contacted to serve as an expert in this
18 M.D. This deposition is being 18 case?
19 taken on behalf of the defendant. 19 A. I don't recall exactly, but
20 All counsel will be noted on 20 let me see. Probably the last part of
21 the stenographic record. The 21 2006.
22 court reporte~s name is Linda 22 Q. Okay. We are now in April
23 Rossi, and she will now swear in 23 of 2007, so approximately five months
24 the witness. 24 ago?

Page 7 Page 9

1 1 A. About that or give or take a
2 JOHN L. GUERIGUlAN, M.D., 2 month.
3 after having been duly sworn, was 3 Q. Okay.
4 examined and testified as follows: 4 A. Probably give.
S 5 Q. Okay. Who contacted you?
6 (Exhibit Gueriguian-l, 6 A. The first contact came from
7 Report of Plaintiffs Expert John 7 a Ms. Harrington, Esquire.
8 l. Gueriguian, M.D., was marked 8 Q. Ms.?
9 for identification.) 9 A. Harrington --

10 10 Q. Harrington?
11 EXAMINATION 11 A. -- Esquire.
12 12 Q. Which firm is she with?
13 8Y MR. FAHEY: 13 A. I don't know.
14 Q. Good morning, Dr. 14 Q. How would you be able to
15 Gueriguian. 15 figure out who Ms. Harrington Is? Is
16 A. Good morning, sir. 16 there anything you could look to to tell
17 Q. My name is Sean Fahey. We 17 us what firm she is with?
18 met before the deposition started. But I 18 A. Not presently, but I can --
19 just wanted to start the deposition with 19 I have that information at home, and I
20 a coupie instructions. I know you've 20 can supply it to you, no problem.
21 been deposed a number of times before, 21 Q. Okay. What did -- what did
22 but just so we're on the same page. I'm 22 she tell you?
23 going to ask you a series of questions, 23 A. Well, she simply asked me,
24 and ifs no secret, they're designed to 24 as I remember it, if I were interested to

3 (Pages 6 to 9)
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Pave 138

Q. Okay. Can you think of
other examples of - and I don't want to
get too far afJeId, because I still want
to focus on your opinion number 1, but
there - are there other examples of
situations where you feel that the FDA
suggested that a label change occur and
Lilly resisted those efforts?

A. Well, the resistance
criteria or standard should be what is
the state of the Iabelteday. Thars the
benchmark. To this day, to my
information, there's still - Lilly is
adhering to the scxalled class effect.
So thars the benchmark. Good.

Now, addition, here is
Exhibtt 2663, FDA memo signed by FDA's
medical officer team leader, Andreason,
2003. And as you can see, I took a part
of the pdf and transferred it as such to
this document of mine. And I direct your
attention to the second bullet where it
says, "Addition of Weight Gain and
Metabolic Dysregulation to the WARNINGS

PI9t 140

1 only risperidone was not associated with
2 diabetes." "Given the preponderance of
3 the evidence...," and I'm still quoting
4 now, but from the next paragraph down
S there,"...given the preponderance of
6 evidence showing an assodation of
7 atypical antipsychotic use and diabetes,
8 and the public health importance of
9 diabetes, this concern seems appropriate

10 for a risk management program." This is
11 FDA lingo to say we'll go and establish
12 some kind of committee which will then
13 tell the company, Lilly, either you do
14 the study or you change your label.
15 Q. Okay. Are there any
16 documents you saw before yesterday that
17 support your condusion on this issue?
18 MR. SUGGS: Objection to
19 form.
20 THE WITNESS: I had not
21 received any regulatory opinion or
22 FDA regulatory opinions before I
23 came and got the thing -- the
24 information yesterday early. And

Page 139

1 section of labeling." Thars what -- the
2 team leader's proposal. So there is at
3 that point in time a difference of
4 opinion about where to put that
5 information. Where is that part?
6 Q. And just while you're
7 looking for the next document, this is a
8 document that you saw for the first time
9 yesterday?

10 A. Yes, early yesterday.
11 Q. Okay.
12 A. Now, in addition,
13 Exhibtt 2534 in the middle of page 2 of
14 my themalles, FDA memo by FDA's medical
IS offlcet' and epidemiologist, Mosholder,
16 2003, refers to studies that the medical
17 offlcet', whom I know, cttes from the
18 Itterature. "Caro, et al. ..," reference
19 3, I'm quoting, "...showed a relative
20 risk greater than one for olanzapine
21 versus risperidone." So you see, this is
22 a published Itterature. "Gianfrancesco
23 et al..." - I'm continuing to quote,
24 "...concluded that among the atypicals

Page 141

1 maybe I'm wrong, but it was my
2 understanding that these were
3 obtained very late. And that what
4 is not available, I cannot review.
S When It is available, I review it
6 with the same attention and rigor
7 and Objectivity, and I stayed
8 very - I wake up very early at
9 S:30 in the morning and I worked

10 hard till 11:00 at night. As I
11 said, this is not French style
12 working day.
13 BY MR. FAHEY:
14 Q. Okay. And based on what
IS your disclosures - based on your
16 disdosures, you never looked at any of
17 the Zyprexa labels themselves, did you?
18 MR. SUGGS: Objection to
19 form.
20 THE WITNESS: I don't
21 remember exactly what I saw in
22 terms of label, but I must have
23 looked at things because tt --
24 when I say that to this day the

36 (Pages 13810 141)
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Page 1'12 Page 14"1

1 label is not satisfying to the 1 he saw it. You saw It for the first time
2 FDA, I think I must have, and I 2 yesterday. Right?
3 have, a supporting documentation, 3 A. Yes.
4 and ~ may well be here. 4 Q. Okay.
5 BY MR. FAHEY: 5 A. I answered that, It's yes.
6 Q. Okay. I'm just going to put 6 MR. FAHEY: It's probably a
7 another objection on the record. If you 7 good time to take a break for
B did look at the labels, thars just 8 lunch.
9 another thing that's been considered by 9 MR. SUGGS: Sure.

10 you in connection with the report that 10 MR. FAHEY: Like I said,
11 hasn't been disclosed to us. 11 there's a cafeteria right next
12 You would agree that on none 12 door.
13 of the disclosures - 13 Oh, we've got to go off the
14 MR. SUGGS: Counsel, there 14 record.
15 are documents -- there are 15 VlDEOGRAPHER: The time is
16 documents that - company 16 12:41, and we are off the record.
17 documents that talk about what the 17 - --
18 content of the label is. 18 (A recess was taken from
19 MR. FAHEY: I'm not talking 19 12:41 p.m. to 1:15 p.m.)
20 about -- I'm asking him whether he 20 - - -
21 has seen the Zyprexa labels. 21 VlDEOGRAPHER: The time Is
22 MR. SUGGS: The label, per 22 1:15, and we are back on the
23 se? 23 record.
24 MR. FAHEY: Yes. 24 MR. FAHEY: Can you mark

Page 1'13 Page 145

1 THE WITNESS: No. Label, 1 this as Guerlguian-S?
2 per se, I don't have. 2 MR. SUGGS: Which one is
3 BY MR. FAHEY: 3 that one?
4 Q. Okay. 4 MR. FAHEY: The weight gain.
5 A. I have not seen. But there 5 MR. SUGGS: I'm sorry?
6 were references in various places to 6 MR. FAHEY: Weight gain.
7 specific iabels. And thars what I'm 7 THE WITNESS: Thank you.
8 talking about. And in particular, I'm 8 MR. FAHEY: And this is
9 trying to find out something written by 9 Gueriguian-6, which is the

10 the FDA in a review -- in a review of -- 10 reguiatory. Actually no, we've
11 what was it, the combination drug between 11 already marked regulatory -- let
12 olanzapine and Prozac. I forgot the 12 me take that back. Residual
13 proprietary name. Where the FDA is 13 issues would be Number 6.
14 saying we're stili not in agreement with 14 THE WITNESS: I don't know.
15 your label on olanzapine as well as the 15 There's something that -- that's
16 combination. 16 your document.
17 Q. That's a document you saw 17 MR. FAHEY: Oh, okay.
18 yesterday again -- 18 Sorry. And then this as, I guess,
19 A. Yes. 19 7. I'm just going to put It on
20 Q. -- for the first time? 20 the record. It's the sales rep
21 MR. SUGGS: It was only -- 21 summary.
22 it was only written March 27. 22 MR. SUGGS: Okay.
23 BY MR. FAHEY: 23 THE WITNESS: This is yours,
24 Q. I just want to confirm when 24 too. Forgive me. Here you go.

37 (Pages 142 to 145)
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Page: 19"1 Page 196

1 1602, page 3. 1 diabetes is also -- offers a second --
2 3680, page 3 and 4. And the 2 opinion number 2.
3 document page proper is 165. 3 Q. So the same documents you·ve
4 MR. SUGGS: Didn't he 4 referenced thus far would be the
5 already list those? 5 documents that you used to -- or that
6 MR. FAHEY: Well, this is a 6 you're relying on to support your
7 separate category that he 7 conclusion listed in opinion number 2?
8 separated out. 8 A. Well, let me read It
g MR. SUGGS: Okay. g carefully.

10 THE WITNESS: 2457, page 10 10 Q. Sure.
11 of my Thematic: Diabetes. 11 A. Increases the risk of
12 1605, page 5 of the 12 diabetes and other antipsychotics (other
13 thematics and page 11 of the 13 than clozaplne) and thus the risk of
14 document proper. 14 diabetes, and I'm quoting myself, with
15 988, page 8 of the 15 olanzapine is not "comparable" with other
16 thematics. 16 atypical antipsychotic drugs as claimed
17 3680, page 8 of the 17 by Lilly.
18 thematics, and pages 50 to 51 18 Now, here, that opinion Is
19 inclusive in the proper -- in 19 supported as a background with everything
20 document proper. 20 that I gave you plus the documents that
21 The same document 360 -- 21 show that -- that I alluded to earlier
22 3680, now page 9 of the thematic, 22 where it was shown that the FDA was of
23 and page 165 of the document 23 the opinion that this was not class
24 proper. 24 effect at some point In time, and to this

Page 195 Page 197
1 1452, page 10 of the 1 day the Eli Lilly didn't seem to have
2 thematic. 2 satisfied label-wise the FDA's
3 8Y MR. FAHEY: 3 requirement.
4 Q. Okay. Now, are there any 4 Q. Okay, And those are the
5 other documents or anything that you've 5 documents, the regulatory documents you
6 looked at that support - that you're 6 saw yesterday. Right?
7 going to rely on to support your position 7 A. Yes.
8 listed in opinion number 1 of Guerlguian 8 Q. Okay. And can we just pull
9 Number I? 9 out your regulatory thematic and have you

10 A. Yes. And may I remind you 10 identify which of those documents --
11 that I said that olanzapine can cause or 11 A. Okay.
12 be a substantial contributing factor in 12 Q. -- in particular are
13 the development of diabetes in some 13 using -- that you're relying on to
14 individuals. That is preclseiy what my 14 support opinion number 2?
15 opinion is. 15 A. Sure. Now, document 186,
16 Q. Okay, And are there -- what 16 this is a review of 1996 by the FDA
17 are the other documents other than the 17 medical officer. In page 24 -- 27 -- no,
18 ones you've already identified that 18 I'm sorry. 24. It is stated that -- I
19 support your position, or that you're 19 didn't find any mention of hyperglycemia
20 reiying on to support your position? 20 in that review by the medical officer.
21 A. That's it. 21 Q. You know hyperglycemia was
22 Q. Okay. 22 in the label from the very beginning.
23 A. I gave the whole thing, and 23 Right?
24 you will note that the same thing, 24 A. Well, I'm concentrating here

50 (Pages 194 to 197)
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1 now. If you want me to look at the label
2 and reshape, refocus my attention, fine.
3 But I can't answer cold like this.
4 Q. So let's just stop for one
5 second then, and just -- because you
6 referenced it before, and I just wanted
7 to follow up. You said there was no
8 reference in the NDA to hyperglycemia.
9 MR. SUGGS: Objection.

10 THE WITNESS: I didn't say
11 that.
12 BY MR. FAHEY:
13 Q. Well, i~s not necessary for
14 my question, so --
IS A. Still--
16 MR. SUGGS: I~s the preface
17 to your question.
18 THE WITNESS: Tha~s not
19 what I said.
20 BY MR. FAHEY:
21 Q. The -- I think the record
22 will show, if there's any confusion, what
23 you said. So I'm not going to argue
24 about that. But the simple question is,

1 you are aware, are you not, that
2 hyperglycemia was in the Zyprexa label
3 from -- from the very beginning?
4 A. I toid you earlier that I
5 didn't read the labels and that the only
6 thing I know about labels are the
7 references that I found in the various
B documents.
9 Q. Okay.

10 A. That's very clear.
11 Q. Okay. All right. Why
12 don't -- I'm sorry to divert your
13 attention. Why don't we go back to
14 the--
15 A. Okay. Well, as I said, page
16 24 of document 196 doesn't show any
17 mention of hyperglycemia. I didn't say
18 ~ was in the label. [just said that
19 the document itself didn't contain it.
20 Q. Okay.
21 A. Now, page 2, document 2169,
22 an FDA review completed 2001 under the
23 heading of olanzapine, the review says
24 that at that point in time, obviously the

Page 198

Page 199

Page 200

1 FDA came to the following conclusion.
2 And I'm quoting. Although the risk for
3 particular glucose-related adverse
4 events, serious adverse events,
5 discontinuations and treatment-emergent
6 adverse events were numerically greater
7 among olanzaplne-treated subjects
B compared to controls In the NDA trials,
9 these events were rare.

10 Now, that supports my --
11 that part of the opinion that says i~s

12 very clear that the FDA had an inkling,
13 very serious inkling that something was
14 happening and that it needed additional
15 information. And the only person or
16 institution to supply that information
17 was Eli Lilly. And to the best of my
18 knowledge, that definitive study was
19 never performed or provided or both.
20 Okay. Then the paragraph
21 3 -- 4 of that document, same document,
22 it says, c1ozapine, and this was by a Dr.
23 Wysowski, who is an epidemiologist at the
24 FDA that I worked with often.

Page 201

1 Q. What department was he in?
2 A. Epidemiology. Safety.
3 Q. Okay.
4 A. Safety division.
5 Q. Okay.
6 A. The same thing where Dr.
7 David Graham is, just for reference.
8 It says, and I'm quoting
g her. "Clozapine and olanzapine had

10 reporting rates at least two times and up
11 to 15 times that of risperidone..... This
12 is a review dated 2001. So the drug is
13 approved."A prospective cohort study
14 may help to answer some questions.....
15 Again, this supports what I Just told you
16 a moment ago, that the FDA knows that
17 there's something -- that has to be
18 addressed, they don't have conclusive
19 evidence, and they're saying a
20 prospective cohort study may be -- help
21 to answer some questions.
22 Let me tell you why this is
23 Important. Before the approval of a
24 drug, the FDA has all the powers. And it
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My.--DoDill dIla _ it Flw HlIDC!nld doIJon 18 baur. 11lia la lbo

ocdiury hoady_'....187 c1iClllI'or wbom,_ ooUd III review _ ..

COIIIOIIt. To ... lhoYe-.doil<ty_ ......OIllbil_.

, have miCMld die c:ouMcntiaI iDIaDII~ cIocaIIII:IIlI1la1IId ill

._A _ .. _ povidacllO lII< b7 die plaiDlllfobloiDod tIDvoP

dioooYCIy. ID adiIiIioD IOI:llhibit A, ,_.-.clodf1l'/ owa~ rnift' oflbo

pubtiabod _ -m.adie A!el7111ld~ ollbo cInp kDowD u al)'picaI

ID~modicoIioaL A Iiol ofdlla~ ia iDoIodacI.~ B to lbiI

rq>OI1.

OPINIONS REGARDING OLAN7AP1NE (ZYPIlEXAl AND m
DIABETOGENIC uncrs

1.0.....,... .........

OIoDzlpiDe (ba>eel'or1h, OLl bu bceo approved by 1bo FDA liJr 1bo__or

ICllizDpbmlia, acute IllOIlia in bipolar clisoJdor. aptiOll aaaocia1cd with achiz:opIxrcDia

IIld bipo" diaord«llld u maimaJmce__io bipolar cIOOrdc<. OImz;apiDo ia

lIWIUfactund IIld _cd by !be pIwma<:euticaJ"-Y IlH LiDy md CompaDy

(bcooeforth, Lilly). h ia avaiJable u a pil111ld 0DIl7di~ lablets ofvariow

doaagu. It ia aIao available u a npicl-oelioa iDlmDucuIar iqjectKm for short lenD_
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OL II~ IimIIIo' III cIozIPDc _ IIIoy _ ..... III a..... CI JIicoI

... oflhicaoll Ial C1Iim:piDa, Il1o 1cDDwIl. "IIypicII~ dNp."11Io-as

~ I!IIllilliqullbollbcm 60lil "lnditicDJ IIIllp) c. ,II,," ioa. .... lIIII

1bcy biDd III IlII1I)' man: ,.,...1IIOIl1hc ndilloDaI dNp. Bowmr, dn>p wIIb

affinitloll fur 111 -uyhiP IIDIIlber ofRCepIIln hIYc bee oftlla oIlowD III~

IIIIlIaIOII1Id~lDXic:itioo.

1.~_

IDoulin ia procIuccd by IpOCiallz<>d poIlCTCItic uJII foDowed by ill JeIeuo ill 1110

blood. DiobetcI QlIDOI ill two variotiea: typo ) I1Id typo 2.-lIleax- clDo III I _ ....

ofimWin productiOll, tile bac:rbeiR& I re1ali.. iDaIJin iDIullicialcy, oriDaoliD iDlbi1ity

10 properly pafoml ill _on. Blood gIucooe is derived !rom -.:by food I1Id II -...

ill lilt tivo<. wbl=t it c:I1I be releucd i>l1O tho blood ItcIm.a- is tile 0Dly IlIIIrioul

0JCd by tllc bniD. It Il1o _ 10 maiIlWn bodily__lImctiom.lll aD _

oDd panicularly ill tile IlIlIICIco, &h>coat JIlIIIl pco<:Ir'IlIt1be..nbdin it tID be

IDClIbolized 10 proclucc lbe eotrKl' needed for tbcir maiDlouaDu I1Id their I\mctioD.

1DIu1iD aIJOWl1hc: p<D<lrItion of&loco.. i>l1O tile ccJIa. In i1I aboeoce or nlative

iDdfectiveDeu, !lOt tllOugll eotrKl' is pn>ducecI, _ I1Id fuDc<ioua U'< .ot woddDa

properly, I... utiliud blood ..gar iDc:rtua intiter~) I1Id I IIlIDlber of

eveolUl1ly.mOllS pllbolozj<: oonsequ_ tllJllt: bypcqIyccmia, keto-ocidoail,

diabetic COllII, canlioVllCU1ar motbidity aud mortality (1llroosh IIheroaclcroaill1ld

mX:roVllCU1ar diJeuc:) • <yo: dy&fimction Jeadina 10 b1iD<haa, tidoey diaonlen JeadiDa to

fmced dialyaia, variouJ '<III'OpIthitl with u of• ....., IibcrIIlId !be iIl-

11



coa..,.- cIaiwd fnJm 1lJCIl-..:boa,IIIdcIi1IlcuIIlO-loauIoao wIIidl

IClIIIClima 1-'10~__IIId.-lUally dIdl.

DuriJoI mylW_ yallil dIo FDA•• MedIcoJ om-.I rcoinlld eD dIo oza.
dlobcDc drqIlIId .-.umoocIod......,... of.. of .1 Il1o

-.-J ia iIdrocIaciaI ialD dIo US IllPI7 pariIlod DNA__

AlI...;)obk 1IIIi-dilbllio dnp dbd IY"'I*JiiIIIlc_bal \JDdow ...

~ada- II dnIp _.-.CiIDa _ 10 IclllllIioJe.droc:II, 11__10

.-iIIat. naGIIIb1e drq~ ohaaId do ill boll 10~ IboIlM:lll 01

~otdN~cIi-.a IIId lO ...... pnoc:rIboa oIeD bowalilb

......- wilb dIo _ of. dN&-

3. OI>IIpllODlofpu.m-__~

Tho _ IlaIVlCI, IIId dIo rocuJolioao dull dorm: !rom-. doIlDc, ill~

_\he IDIDd* oflbc Fooclad DnIc AdmlDlJindoo (FDA) ad Ibo obHpli_ of

lIlIJIVfol;lun: pum11D11l> !hole rqulIIiClDl, U III bow • DOW drqlbould be-....

crircrio dull have III be mel~. dNa COD be oppnmd by dIo FD.... ad lbc pool­

-..u.a follow..., IClivilieo dull ..._10 ......... lbc drq'. COidimIod afay.

SiD;c coch .... dNa io In UIlIcDowD qUllltily It lint. iJ foJJowo _ lllhoaId be loIlOd IIId

moai1ored over time u iJ io used ""'"' cxialaivdy. The.-ufilcturc:n IIlllIi lib lbc

illitiativc IIId oct prudcally 10 ........ the Afcly of.... dNp in1roduccd to lbc mmbt.

Whco. drui iI io_od ill the 1IlId<ct,._hie ad pudcDl~_y_provide pRICllDcn \he ioformltioo _ 10 decide whctber aod how 10

tr<al ao iDcIividull patieol with lbc DI:W c!ro&. Failing 10 inform \he prc:oaibaJI ofdlo

12
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qpqioao fai)urc ofI dru& COIqlIlIl'.

4.n.,..apc .... -
4.1. WolPt pbo ....... ftrtII aabu1_

IDtaDII UDy _ ,*",1lIldI.. paformocl wilb cIoapiDo iDdicIIiaI tbal

lhe.-110 railed IIIe _1>iIiIY 1IIal OL JDicbl C01llC wc:iIbI pia Uld~ 1»'

me.-ma iDauIiD.-- (Soc, X4176'). ID 1lIldI..wilh oc. ......a.a_ oIloervecI

ill mimala (See, X(27). 'Ib1II, LiJ)y ..... put OIl DDCicc dlII dlc ar- C<IUI4

be 1lllicipa1ed iD 1nmIaIlI1Ild obouI<I be looked Ill< duriaa cIiDicaIl\Dltiea.

u. Welcbt pbo--.,....- ....-
AcconIiDI'" LiJ)y" 0WIl1tudia,__I..."....,.. wciibt pia__ 10

be imp<lrWm Uld significant, Le., aD__eme:I'i.... weiIbt sam--"'­
0=11, in !be ovetaD iDlcllJ"l\Cd dalI, oho"od 112·fold-.of_ev_1D dlc

OL·_tod srouP, comporod to placebo, willli bi&b!y Ilatiatically Iiioificaut !DcIoaae,

eomponod 10 an ",live COnIpIDlO< contro~ with I p<O.OI v...... plaoebo and balopc:ridol

(Sec, X368O,1'I'. 125, 127, 1304.~. 472).

!II lime, the Europeall rogulalcry IS=>' (EMl!A) (See, 3680, pp. 464, 472,

LiJ)y', OWIllCIdemie odviIoJa (S...X5~) the VtlenD', HoopilaI AdmioiItratioD (Soc,

lO 184),1Ild the Americall DiabcUlo AIIociatioIl (ADA) (S... X(368) _lhe

reality dlII OL had an iDcrcased rial< ofrignifiCIDI .mght pm and diabel<a. Although

Lilly iplO<1ld the opiDiotI< ap<caaod 1»' COIlSllltiD; ph)'liciaal to lb. COIIlJlI1l)' in 2000

that OL probably increased the rial< of "debt gain md d1abctca (Soc, X6998j, !ala'

I Jtcfc:nncet kl "X_. rr:f",",J*1ku1- Z)'P'CQ MOl. P1a:intitfI'!WI:l'bit Numbm.. Aa:ac:bcd bcrn:lo ..
EdDtrit A it. tiltinl oftbe P1ahitfl· ExhQria Ita~~ Etln'bit A alIo ... lbc u"Uy 8dIllI
,,_~ ..lhe_lIlI'_"'_,

13
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p<lblisb<d mcdi<allilent= 6naIly was able 10 oboerve _ LiDy bad Ialown fir •

decade. (Liebaman JA d at, N Eugl J Mcd 200$, 353(12):1209-13).

Lilly <learIy r=pized pou:miaI dqen ofOL thai ph)'lici.ms wen: DOl W1II1lcd

about iD the product W>diD& (See, e.J., X3680, p. 19; X4176; X14SI). -.ODe ofila

scieDtisls wro1e, "Jt would be ludicro.. 10 ...... lhaI. palielll piDiJIi u much u 80'ka RL
~ iI DOt at loog-u:rm increued canIiac risk. espccially ifduriDa that wei&bt pin

the patient developed an iDcrcue iD fUtiDg gIoco&e and tipilllevcla (S<c, X6128). <>the<

Lilly cmpJOycea warned maJlai<lDCII\ iD 2000 thai ill ootlidc CODa1lItaDla W.... very

coocen>ccl aboutlhe riJlc of dilbdca wilh the UIC ofO!.. bad wpd the~y 10 "come

clean" 00 the me ofdiabetes and =<Jl:IIlDCIldcc thai the compony turD over aD the dala

to eo indcpc:2ldootoutside boon!. S<c, XI4SI; XI449).

Dapile aD the evidence dttIlOll>lratini an increasccl riik ofboth wtight pin aDd

dill>etea iD OL w.... Lilly minimized aod misr<prcoeotcd the COIooI lilcta aod thtir

potential COOIOCjIlClCCO to pROCn'biDg pbyaiciano (Sec, X6128; X3680, p.s2; Xl I10;

Xl926), Uying. Of example, to bide behind the spurious "clue efI'eer' lbeory (S<c, X!l27;

XlllO, aocI X99S).

5. ne dJa_rmle lane

S.I. DbbetDgtDIe eII_ obocnccl duriDr cIIDlcal Jtaeu..

I .... rurpriJed to ..., that I,,1ly wcd iD ill cliuical r1Ddica random blood s1UC01C

mca.sun:DlOIlla, instead of the roor< aocun1e, beUcr accepIccl, aocIlIDIID1biguow _

Fasrios blood .ugu aod HbAlc (5«, X991; 2001, X480I, XSS6S~ XI440J.

It IboukI bave wed either fastiD& blood g1UCOIO mcuun:mcnza. Of !lhAle vaIuea, Of bo1h.

14
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D.IriDa 1bc PlIuc D _ (See, lO6lIO, pp. 73-4;) IIld 1bc piwaJ pIocelJo.

_nod ICldioI bc,uod dlc ...... pIlaac (See, XI3.9j, it_.- dIol OL-Inolod

policDlllbowod 2.l% ..1aI hqualC)'of~~ 8 cua of"lcrioao

~rdaIod_..-," apiDIl ..... b baIopcridaIlIld _..-put

~ 10Dcitia Ibowod. s-!old _ ill 11>0 iDoidaII:e oraD OL II-­

Idotlod 1IbD'='_ A _ .-Jyoio ilI.-1y 2000 -.....s a 3.5-1Q1d iDcr-. ilIdut

__of..--CIJCIII~(See, X9IJO). !II _ ....... oralarp ....

arbliDIlIUd1.lIriaary sJuoote - dl:aoctod ill I. poIiana lID OL but oaIy 2 paD.- OIl

IoaJoporidoI. a "lypiA:aI amipIy<:hoIic" uaod u a__ (Sao, X1602). III J.- cIIJDcaI

Ilodica aDd cIuriDB tile Alzheimor'. pm-oatioD iadicIIIoa 1lIIdi., clapito lbc wido

variati01lO iIl1bc~-. bat wbclllhe__10.... 1lliIiuld, die hiIbcr

_ of ocriouI cIiabc:Ioccoic evCIII COIlId be ..... in the OL _ (S... X36l1O. p.

165)

DuriDs ..... 1IICCIIiDp in dlc plCOCDCC ofLilly ocicDllIII 0UIIicI0 _ ID

Lilly lIlIdc IimiIar obocrvatiolu ID 1bc00_ lha11l'eod__ iDitial obocrvaliont

(Sec, X(5047). Scvaal rtUdica publilhod in rapectable IDd tcfaocod jounlal a1so

oo~ tbU OL iDcTcasod 1bc riIIt of diabctco aDd appcarod to do 10 more tbau typical

UIlipIychotia 01' other atypical &DtipIy<:botica. (R&manJamy O. Acta Poycbiatr ScaDd

2002, 105(3): 23S6~; Meyer lM, J C1iD PI)'Chiatry 2002, 63(5):.25-33; Scrtrlak MJ ot

II, I C1iD Poy<:hialJy2OO2, IS9-.s61~; lIIld LicbcnDaD JA et II. NEuil J Mod 200s,

353(12):1209-13)

5.2. DIrect ud IDdlnd fallon to ...,..

IS



LiDy coatiDuaIIy minimized IIIll~tod _1IIlI1IIiIcd III pnMdo

p...",ibcn _Ille proper~ oboat lbc risb ofOL (Soc, XJ6IO. X9II, XlI 10,

XlIII). It uaedllllllllbcrof_ to bcDd tbo cIota itaWI)' (Soc, XJ6IO,p. 'I; X!127,

X1452) IDCI _lied to ... 1he Impnlporrudom bloodat--ta III

cIiDic:oIlIDdieo. LiDy', qualioaoI>Ic IlaDdIiIII ofcIota io carc6IIIy dcooribod by111_

n:_ of.... orLilly" reiectod~ (Soc, Xl44O).

IllppccI that Lilly tniDcd ita ilia n:pn:ICIllIti¥a to miaIeed p....cribiq

pbyIic:aiaDI aboul tbo risb oCOI. (Soc, for example, XJ211; Xl926),~ .........

ofLiDy'. mi.lr:odiDcoC~ iDclada Ibc admiaIioa ill aD lDIpUbIiII>ed...-crlpt

thai OL \IIOtS hod sipificoDtIy hip,a~ - cIuriDI- (See, X(567),

wbiI. claimiDl ill • Dcor Doctor Id* dio1ributod to ph)'IiciIDI by tho II1co _ that

OL'. IOU effect DO diff...... _ thai of_ oGler "atypicol aDtipoycbotico (Soc,

X(211), !D fict, bow Lilly'. obow that OL it ""'Ib'Y 4 '"-

....... lhIII ill pbamIIcological_ .... for cloapiDe. AD _ aetivitico led to

• Whue to iD1\mn pn:l",ib.,.. .boul1he imporlaD<e aDd IC1UIIIDIplilDde oCOL·.

cIiat><lopio effecL

, .. LiDy', O..rprolDOlioD of OL

Lilly compouoded the dallger offailing to IdcquateIy wam ",acribcn about tbo

risb of OL by over-promotiDg tbo drug. For oumplc, brtemaIIy LiDy mark&tiJIa

personnel braiSed that Ibey hod bceo promotio& OL 10 pacribcn for dqlrearioa IiDce

1998 despil> Ibc fact that the drug ..... DOt iDdic:al<d for dcpn:aioD (Sec. X9&01aDd

X91lll8). Frier, ill 2000 Lilly 1auDcbed I marlt<1ing JlIOIlIUD for OL wbi<:ll tug_

primary care pbysici&m (pcp.) (See, X5~, lntcmaIly, Lilly IcIa>owled&<d thai OL',

16
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(

11'1""'"" iDdicoliou tor odlizIJfI>n:Dia ad bipollo diIoIdc:r .... DOl~ lredod ..,.

PCPI ad that tbon: wu DOl • opocllIc: iDdX:olioa for Lilly IIIeI rep 10JII-* ID .....

~ (See, XB47l1). NcnrlIIoIaI, LlIIy _ III __ rep CIIII to"- OL to

PCPI u "die-. pnm:IllObdi... 1D lIIIlOlI,~ adbDWal diIoodIn" ad

"*' bdonIaDy dill tIJiI poIlIlaI_ "iDIIoDtiooIlI ......ad ....... prvvidiIIc....

to bIIlo 1IIo ...... 1II'OUIId IJIIIJ*>IIII ad bebovion.- _ opocllIc: iIldIoGka"

(See, Xl479).

7.e-daIIHI

OIl 1110 _ or III objoctm: IDIIyIiI ortbo _ mdIIbIo mdaloo, lID! nody to

o5cr tbo foIJowiq opiai_ to •~ cIopw 0I-sk:a1 calIiaIy:

I. OL"",, co... _ ad ilIIlIQIICIoo or be.1IIhrlaaIiaI <:OIIIribaliD& fadarlD

tho cIcYdopmcaI of_lII_lDdividaIII;

2. OL _ dlc rill<01_ ad ilI__.."" _ olberatypioal

IIltipl)od>olicl (__ cJODpiDo) ad _ tbo riIk of_ wIdl OL iI DOl

.~. willi _ atypicoJ IIltiplydlodc dnIp u cloimcd"" Lilly;

3. !Dl=1I Lilly__tctbc~hId_1caci_

..-iD ill poa-w. m.:e11_ 1995 dill tbo ... orOL ..... COII'ClaIaI

with both wei&bl piD ad hypaJIyccmia;

4. bll<ml! LiIly _ ~tc tho~ hid credible aciartific

ovidcDcc iD ill po....mo dill wcialrt piD ad dilbeta.... iotu-fdalod ad

woald 1I>us act concurtC1llly 10 in=aIe tho~ of_eo, ill

""""Ucanona, IDd CIldiovueular diJcuc (wbic:h boppcna to be 1hc IlllI>lbQo ooc

CIUSC ofdeaIb in cIiobctica);
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s. LillY" c;!JmcaJ snodin w<1O flo"'" by tbc ....r~~Iopa.'"

parti<Ul&r Ill. lIS<ef_bloodJlut- _ IS...- to dla ... 01_

_ • nliabl• ..-. or....... lbrb~

&. ill-..lU1ly__""'lho_dclt;)'OOI~·

_ datl1Q r.puery opodcs I>d zalsIod I1lIlr~ .......dlo OJ.-7. I--.!Ll1lT-_"'" "'"dla~oIId_'"'IS • .....-bly

~_= ia lila< did DD1l1)o lbt !lIItttIdYo of..lDoCaIIy..u;qto"
labd~....wby~U<I"-lpoor-N _

_ t<lYlo< ..WUll pIlrticitoI_1ho>lI1I of&boua;

&. _LilIy__....1llc"""l'l'l)'_iIlI~

.. mloJc04~._ .... Ji&lOI_-. ofC7L;

~. lillyllll<d",~woml'bJsllllwotc:r!llalb'~_

........ dladtb <rf~_wmw1tGKtO<IIoIw .....I-..I_d 10
,ubIItloo<lOlO4icalllt__

/0. Lffip~ lbo 4aoprof~to~...... F'fCIlblna­

_Ihodlb etoc..bJ"'~ Illoclnf.
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EXH_NUMBER

lypt'UJ MOL PIU'rA' Exr'IU No.OO1i:1

ZypruI "0. Ptli'ltifh' ExhIlI No.OO32O

Z,."...,..1.Ill PIo""'" EJctlI>lI No.(1043Q

ZypnD:a MOl ptalntlll' EahtII No.OOn5

ZypTaa ....Ol~ ElINbiC No.oom

Zypf"Id MOL Pt8rafs' Ex;hti( No.lXI925

lypRXI MOl.~ Ext1IbI No.OOQ27

lyprexa IoDl P\afltiftI' EllhtlI Ho.OOi2Sl'

ZypmlI t.IDl~ 8lNll Ho.OO&68

Zyprexo MOl_ E>cIlibI No.OO9llO

Zypreu l.4OC.PtUrtiI'Is'ExtAlitNo.~

ZyptUI Mot ~lnlifff'Exhibi\ No.Ot074

Zypre:Q MOl Plainifll' E:lctti No.o,rn7

Zypnld MOL Pla5ntltI' &hIbtI No.Ol110

Zyprexa J.'Dl PtarrtW!l' ExttiI No.01111

Zypreu Not Plalndftl' ExtII::* No.0116&

ZyprellI MOl P\U'IlJftI' Extibl H0.01345

ZypI"exa 1rI.0l PlahliftJ' E.dti No.Ol348

Zypreq MOl PIailIifta' ExnIbI No.01440

lyprexI MOl PWnd!b:' EJcHbI No.01'48

Zypreu MOl PtainfttI' ExNbI. No.01451

Zypnaxt MDt AIHI:'ts' EahfbII No.014.$2

Zypr1IM t.AOl. PIeHifIt' E.1lNl* Ho.01453

ZypreM MOl Pllilndh' EJ.hitjt No,01'6C5

Zypre12 MOL Pta;nafta' EAf'ibl No.Ol5M

Zyprua J.fJl. PIattIIs' Extti No.016QZ

Zypt8Xil MOL PWlW Emlbll. f\b.01eoo

Z)'Pl'eu MOl. pl,elntiffl' EJdibIt No.01W4

Zyj)t'euI MOl PIainll1fI' ExhIbit No.OUI05

ZypraxaMot PtainCtft"ExhI;llNO.0182e

E><Iti A .. R-, .. 0........ Guerio-

BCGOATES

I:Y4001 ~,CQ)

zy 4051 1833.000

rt408110.ooo

I:YV72'.OOO

n541~.ooo

I:Y 21QO 1647.000

n 21gB 1868.000

rf 2187' 44.000

'rf 8032 313.000

zy eo:J2 1544.000

I:Y8451488.ooo

lY711eM.OOO

rf 711e 821.000

rY71528lS1.ClOO

zy 71:52174JX1O

zyp 478 41~.0Cl0

xv 403182.000

rf 403 332.000

zy 2218 315.000

I:Y 2224 231.000

zy 2224 23&000

zy 2224 238.000

zy 2224 241.000

zy 147 3.000

zy 1234 36.000

zy 1234 l1!.OOO

zy 1234 320.000

I:Y t234 871.000

lY2OOO6'",

.,.



Zy-pr'UaMOl~' E#II:iI No.D2t87

ZVpreca MOl ~'Exrti No.023C58

ZYJ)('8XI MOL PtI/rdi!b' Bd'ti No.0244t

ZY?f'UI MOL~'8lhbt Ho.D2547

Zypr8QI IlotOl PWltiItI' Exht:* No.03184

Zypteu MOl Plahtih' ExtibIl No.03211

Zypnq MOl PIakfls' EJrHbII. Na.03218

l\'prexI MOL PIdtWtI' EJd'Iibl No.G3.567

ZypruI MOl. ~rrtIfI' Extltbit: No.03&45

ZVprua MDl. PlahWh' Eatti No.OJ68O

Zypreq MOL "'*'l1'lI' EJdl:bi1 No.03a()g

lyp"exa WOl PtI.,., ExhlbII No.04178

Zypua MOL Plainffb' EmbI No.0443e

l)tpt... MOl Pt.i'rib' ExnibiI No..D47&t

ZyPnlCa MOL. PtaInUIrI' ExNbIl Ho.04801

Zypexa MOL~ &hIbiINo.~

Zyprpa MOL F"'P1tiftl' E)tti No.0"815

Zyprp, MOl PIIll"lIlh' ExHbItNo.~

Zyprua MOl ~'ExhIbilNo.04M4

ZYPf1iQ MOl F"IIinti1Ia' ExtmI No.D4311
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F.XHIBITB

The publi<hed lilc:ralUZO concerning the ,afety and efficacy ofthe drull' bOWD as

atypical antipsychotic medicarions which I bave reviewed IIIC:

I. Ramankutty G., Acta Psychialr Scond 2002, 205(3): 2356-6

2. Meyer 1M, Journal ofClinical Jls)'chialry 2002, 63(5): 425·33

3. 5emial: MJ el al., Journal of Clinical Psychiatry 2002, 159:561~

4. Lieberman JA el al., New England Journal ofMedicine 2005, 353(12):
1209-13)



EXBlBITC

I am being compellSlted for my time II the rate of $500.00 per hour. I bave

expended 61.74 bOlUS in review aDd preparation oflhiJ rq>ort.

The specifie doeumc:ntl I bave reviewed in preparing the report an: listed in

Elt!uoit A.



THE SUPERIOR COURT FOR THE TATE OF ALA KA

THIRD JUDICIAL DISTRICT AT A CIIORAGE

Case o. 3A -06-5630 CI

PlaintifT,

v.

ORDER

Defendant.

THIS COURT, having considered Defendant Eli Lilly and Company's Motion to

Limit the Testimony of Plaintiffs Expert Dr. John L. Gueriguian, and any response thereto.

IT IS HEREBY ORDERED that the Motion is GRA TED. The plaintifTmay not

introduce testimony or evidence from Dr. Gueriguian regarding (I) the adequacy of the Zyprexa

labels or documents or events occurring after the date of his deposition; (2) the proper

interpretation or application of federal regulations; or (3) whether Lilly acted as a "reasonably

prudent" drug manufacturer.

DATED this __ day of March, 2008.

BY THE COURT:

The Honorable Mark Rindner
Superior Court Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this document has been served via

email upon counsel listed below, and by hand delivery and email upon Mary Beth Rivers, Room

Counsel List

Eric T. Sanders, Esquire
Feldman, Or/ansky & Sanders

500 L. Street, Suite 400
Anchorage, AI( 99501-5911

H. Blair Hahn, Esquire
Richardson, Patrick, Westbrook & Brickman, LLC

1037 Chuck Dawley Boulevard, Building A
Mount Pleasant, SC 29464-4 I90

Date: March 6, 2008



Lilly expects that plaintiff will anempt to introduce evidence of efforts by Lilly

IN THE SUPERIOR COURT FOR THE TATE OF ALA KA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Defendant.

~
"'~('~

.s;~~ ~ ~"'~'/t--.
/'.0, ~-? -e-~O~
'l,;",'%, ()6' ~:

Case o. 3A -06-5630 Ct" "'",:.~ 1h.
~ ~-.;" "1/

MOTION TO EXCLU 4,,,~
EVIDE CE REGARDI G SPEE&i

PROTECTED BY THE NOfRR­
PENNINGTON DOCTRJ E A D

COMMO LAW PRJVlLEGE

Plaintiff,

I TROD CTION

v.

/

and others to petition the State of Alaska to maintain open access to all psychiatric

medications for Medicaid beneficiaries. This evidence renects speech that is protected by the

First Amendment and privileged under Alaska law and will inject peripheral issues into the

trial and confuse the jury. The Court should bar plaintiff from introducing such evidence.

ARGUMENT

The First Amendment grants broad immunity from liability based on a

defendant's efforts to innuence governmental decision-making' "Lobbying, like handbilling,

is activity protected by the First Amendment. ... [E]very person or group engaged ... in trying

to persuade [governmental] action is exercising the First Amendment right of petition:"

I See Gunderson l' University ofAlaska, 902 P.2d 323, 326 (Alaska 1995); Pepper \' ROllth Crablree,
APe. Case No. 3A -07-8568 Ct. 3d Jud. Dis!. (Order Granling Motion to Dismiss, Jan. tl, 2008) (holding thaI
defendant's filing ofa lawsuillO collect a debt from plaintiITwas protccled by Ihe First Amendment and
therefore could not form the basis ofa claim under Ihe UTPCPA) (Rindner. J.).

2 Bro"" & ROOl, Inc. v Louisialla Stale AFL·CIO, 10 F.3d 316, 326 (5th Cir. 1994); see also. eg,
Kll%gy. Inc v Insight CommunicatIOns Co., 393 F.3d 656, 658 (6th Cir. 200-t) ("The Noerr.Pennmgton
doctrine allows businesses to combine and lobby to influence the legislati\'e, executive, or judicial branches of
government or administrative agencies ... because the First Amendment's right of petition protects such
activities."); Ho/:rtchter v COllnly ofCook, 595 N.E.2d 1237, 1242 (III. App. 1992) ("Cenainly, legISlative

(continued .. )



/"under the Noerr-Penningron doetrine, those who petition all departments ofgovemmcnl for

redre s are generally immune from liability:') .. oerr-Pennington proteclion is available

regardless of the actor's motive;" and "includes direct communications with government

officials, as well as incidental activities such as ..talking to other cilizens" or anending

meetings,S "so long as [the incidental activities] are sufficicntly related to petitioning

activity.'·6 Although the scope of oerr immunity necessarily "varies with the eontext,,,7 a

"claim of 'oerr immunity cannot be dismissed on the ground that lhe conduct at issue

involved no 'direct' petitioning of government officials, for Noerr itself immunized a form of

'indirect' petitioning," namely, "a publicity campaign directed althe general public on the

ground that it was part of an effort to influence legislative and executive action."! Where a

claim is not entirely barred, exclusion of evidence of the protected speech is appropriate.
9

(continued...)

lobbying has long been recognized as a legitimate pan of the governing process protected under the first
amendment rights of citizens to assemble and petition the government.").

l Empress LLC v. City & County oIS.F., 419 F.3d 1052, 1056 (9th Cir. 2005).

"McFarlin v. Gormley, 2008 WL410104, ·10 (D. Or. 2008); see also, e.g., City a/Columbia v. Omn;
Outdoor Advertising. Inc., 499 U.S. 365, 380 (1991) ("That a private party's political motives 3re selfish is
irrelevant."); Empress LLC. 419 FJd at 1057 t'iIIegal purposes and motivations behind petitioning do not
illegalize the petitioning conduct"}..

, McFarlin, 2008 WL 410104 al '10 (citing additional case law).

• Sosa v. DlREC7TV, Inc., 437 F.3d 923. 935 (9th Cir. 2006); see olso Pepper v. ROlllh Crabtree. APC,
Case No. 3AN·07-8568 CI, 3d Jud. DiS!. (Order Granting Malian to Dismiss, Jan. 11,2008) (noting limits on
prOieclions afforded to activities "incidental" to litigation) (R.indner, J.).

1 Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 499 (1988); see also Pepper v Routh
Crobtree, APC, Case No. 3A -07-8568 CI, 3d Jud. Disl. (Order Granting Motion to Dismiss, Jan. II, 2008).

• Allied Tube & CondulI, 486 U,S. at 503.

, See Schwob v. Philip Morris USA, Inc., 449 F. upp.2d 992 (E.D.N.Y. 2006) (noling that because Ihe
defendant's "alleged lobbying activities ... may implicate the First Amendment right to petition a government
[t]he coun will hear motions in limine with respect to specific items of evidence ofTered by plaintifTs on these
maners.").

-2-



/ Additionally, independent of federal First Amendment protection. under

Alaska law speech "is conditionally privileged if it concerns a maner of public interest,,,lO or

"matters of public health and safety.',ll Liability cannot be imposed for such speech unless

..the plaintiff proves that the speaker uttered untruths with actual malice.',12 This qualified

privilege is notlimiled to defamation cases. I)

Here. the plaintifThas recently elicited testimony in discovery regarding Lilly's

participation in public policy discussions regarding access to psychiatric medications. and has

indicated it will seek to introduce this evidence at trial. During the deposition of Joey Eski, an

executive sales representative for Lilly in Alaska. plaintifTs counsel engaged in lengthy

questioning about the efTons of Lilly and others to encourage the State to maintain open

access to all psychiatric medications, including extensive questioning regarding effons to

innuence the Legislature, the Governor, the Dcpanment of Human Services and other

executive branch agencies on this issue. See Esld Deposion at71-120, 357-61 (copy

previously filed with coun) and Exhibit A (Eski Deposition Exhibits 3-7, 25-26). Lilly's

activities were pan of a broader effon led and funded jointly by such well-regarded

organizations as the State's own Alaska Mental Health Trust Authority Board, the Children's

Mental Health Coordinator and the Alaska Psychiatric Association. See Exhibit A at 14- IS,

18-19,23. The "stakeholders" included the Anchorage District Coun's own Mental Health

Coun and the Anchorage Police Department. Id. These effons to influence public policy,

which focused on specific bills before the Legislature and specific policies under

10 Oli",,". City and Borough ojJuneau, 171 P.3d 1137, 1143 (Alaska 2007).

II Taranto v North Slope Borough, 992 P.2d 1111, 1115 (Alaska 1999).

IZ OllVit, 171 P.3d at 1143.

" See Siale v Carpenter, 171 P.3d 41, 62-63 & n.75 (Alaska 2007) (applying privilege to statements
re-garding maners of public interest outside defamation context).

-3-



consideralion by late agencies, fall squarely with the proleelions of the Noerr-Pennington

doctrine, as \\ell as the Alaska's common law conditional privilege for speech on mailers of

public intercst.

In addition 10 the fact lhat lhis evidence reOects protected and privileged

speech. it would inject confusing and prejudicial material regarding local political

personalities into this case. For example, in the questioning surrounding Eski Exhibit 25,

plaintiff's counsel made much of a reference on page 4 of the exhibil to an attempted meeting

with the wife of "Senalor Stevens." See Eski Dep. at 357-60 & Exhibit A at 19. Contrary lo

counsel's implicalion, the Senalor Slevens referred to in Eski Exhibit 25 is the well-respected

Gary Stevens of Kodiak; his wife is a well-respected leader in the Native community. The

State's anempt to discredit the eITons of Lilly and others to ensure open access to psychiatric

medicalions for those on Medicaid, by implying connections with "Senator tevens" or other

local political figures, confuses the issues, is misleading to the jury, and creates a danger of

unfair prejudice.

For these reasons, the Coun should bar plaintiff from inlroducing evidence that

Lilly panicipated in eITons to petition any branch or agency of the State government

regarding access to psychiatric medicines.

-4-



DATED: March 6. 2008.

Rcspectfully submilled.

PEPPER HAMILTO LLP
ina M. Gussack. admitted pro hac vice

George A. Lehner. admilled pro hac vice
John F. Brenner. admilled pro hac vice
3000 Two Logan quare
Philadelphia, PA 19103-2799
(215) 981-4618

Allomeys for Defendant

-5-



EXHIBIT A
(Eski Dep. Exhibits 3-7, 25-26)



Eski Dcp. Exhibit 3



The following documents and addresses should be helpful In communicating your concem over the pending slale prior aulonzatlon Issue.
Thanks for your Support.

~~~

docatfish2002@yahoo.com; mentalh@alaska.nte; mlangdon@provak.org; massar@gci.com;
worthmore@gci.net; wsnow@peacehealth.org
CN-Jeffrey M Hattori/OU-AMlO=LLY@Lilly
0412912003 01:49:38 AM
CN=Joey L Eski/OU=AMlO=LLY
Physician Letters to Governor, Legislators and Commissioner
Alaska - PA Letter I.doc; Alaska - PA Letter 2.doc; Alaska - PA Letter 3.doc; Alaska - PA Letter 4.doc

cc:
Date:
From:
Subject:
Attachments:

To:

~

Joey Eskl.
Eli Lilly & Co.

Alaska - PA Letter 1 dOlAlaska - PA Letter 2.dolAlaska - PA Letter 3.doAlaska - PA Letter 4 doc

Honorable Fmnk Murkowski
Governor, Stale or Alaska
P.O. Box 110001
JIIIlC3t1, AK 9981 )-0001

rax: 465·3532
Dear Governor Murkowski ...

Joel Gilbcnson, Commissioner
Depanmcnl ofHealLh and Social Services
P.O. Box 110601
III"cali. AK 99811-0601

Page: 1of 2



J'l'

fux: 46'-3068
De.,r Commissioner Gilbertson...

RepresenuJlive JollII Harris, Co-Chair
Ilouse Finance Conllllillce
CapilOl, Room 507
Jllllenll, AK 99801.1182

nIX: 465-3799
De." Represelllnlive Hnrri,.. ,

Rcpresenrolive Dill Williams, Co-chDir
Ilouse Finance Commiucc
C.'!piIOI, Room 5 IS
Jllllenll, AK 99801-1182

r.,x: 465·3793
Dear Rcpresellinlive Williams...

Senator Lyda Green, co-chnir
Senale Finance Commitlee
Dtpilol, Room 516
Junenu. AK 99801-1182

fax: 465-3805
Denr SeIlMar Green...

Sennlor Gary Wilken, co-cllllir
Sen::llc Finance Commillee
Capirol, Room 518
Jllnenll, AK 99801-1/82

r.1X: 465-4714
Dear Senator Wilken...

Page: 2 or 2
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/'
ALASKA ST ACTION TEAM (ASAT) ME G MINUTES

Moad_7, Man:.b a, 200.t JI :00... - 12:00pm P.clnc
Teleconfereoce Call

Le:islativeJAdmi....str.t..... Update
MH medication carve-<lut language is cnfted and prepared to be "dropped", if necessary, via Alaska Psychiatric Assec
(supported by the AJ( Recovery and Cboice Coalition) through Rep. Peggy Wilson and suppcrted by Lesil McGuire.
Commissioner Gilbcnson bas mentioned he would protect MH mods administratively r.llber than legislatively, however,
Anti-Depressants are on the agenda for the May 21, '04 P&T Conunittee and Gilbertson bas made public comments that
seem to contIarlict his earlier commitments to protect MH mods including protecting only anti-psychotics and fOT only this
legislative session (versus 1 year). Need to identify interventions to partner with Commissioner GilbeTtsOn... Kevin is
worlcing on CNS program.

Acrion Sreps:
~ Jclfn:y follow-up on MH carve-<lUt language with Psych Assoc and work with Sam to ensure correct

language and follow-up with legislators.
~ Kevin following up with HSS on CNS implementation.
,. Kevin to ensure coverage of P&T members by sales.
~ Kevin/Jeffrey work to have a special meeting on MH mods by P&T members ... bring in speakers/experts.
~ KevinIJoeylleffrey work to have speakers/advocates at P&T meeting to defend MH mods. Joey identified a

Larry Ersbivski(?) as a pctential speaker and will identify someone from the "Bush". Also, will see bow we
ean better work with Lex von Hamen.

ATIENDUS

Nue Miles, MPA, Lilly
J<cvin Waltl:rs. PHDAE, Lilly
Joey Eski, Neuro Institutional Sales, Lilly
Marit van Dort, Comnu:t Advocacy CoordiDaIor

ASAT MEETING MINUTES

Objectives:
I. Full MH Medication Carve-Out

Jclfn:y Hottori, Public AJfain Liaison, Lilly
FnmIc Dorr, OM lDstitutional, Lilly
Sam Kito, Comraa Lobbyist
Barbara Smith, PR Firm, Harris mel Smith

Acrion Steps:
~ Kevin to follow-up on nC){( steps with CNS and report to ASAT.
~ Kevin to work with Nate and Jeffrey on CNS intervention.
~ Kevin following up with Dr. Campana and Fits! Health to deterntine clarity on process for "biddiog" itb

Diabetes mods to be 00 PDL and will report back to ASAT. w

Advocaey Update

Coalition developing that will fight for MH carve-<lur, led by Psycb Assoc, NAMJ and others. Bi-weekly confi call
are being beld. Preparing letters to legislators for continued push on MH carve out. Jeffrey also reponed that th erence s
cuts in CAMA services are having devastating impact on consumers ... advocacy groups will seek bealtb outcome::r:.a<:ts to

Action Itons:
:;. Jeffrey will work with coalition on MH carve-<lUt based on clarification ofGilhertson's intent to MH

mods and implementation of eNS. prol<Ct

State of Alaska v. Eli Ully and Company: Confidential-Subject to Protective Ordl

ZYAK-AGOOOO06(



lJ:OOam _ 12:00pm Pacific:. IO:OOarn- 11:OO.m Ahuka

Pardcipant Code: 539364

4-
State of Alaska v. Ell Ully and Company: Confidential-Subject to Protective C

lYAK-AGOOOOI
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ALASKA SATE ACTJON TEAM (ASAT) TI G
Monday, May S, 2003 II:OOam - 12:00plD (paclnc)

Teleconrereoce Call

Jc:IIiey Hom:xi. Allied DneJopmom Specialist, Lilly
F.... Dan. DM Ncuro, Lilly
BiD 1l>omlIS,e- Lobbyist Associate

AMI upDATES

<mnrdaiD1 GoaJs
Prolect all Lilly Producls, in particular Zyprexa, aDd new products.

Kevin Wallen, PHDAE, LIlly
Nelda SICWUt, Cootraet Lobbyist Aide (Sam Kilo)
Amy Daugherty, C_Advocacy CoordiDamr

Le:isJative EnvironmeJll .. . ..
Ieffrey reported that Nate will be in Alaska this week to anempt 10 secure a MH medicallon exemplloD. The.leglSWure IS

moving forward 10 implement a PA OD all prescriptioD medications administratively and may create numm~ and
maximums Dumber of scripts for a particular medication. PbRMA is attempting 10 add amendmenu to the bill with Chair
Ma,,, Williams, however, have Dot been successful as of yet. The bill cum:ntly is in lbe House Finance Committee. Don
Muse (via PbRMA) presented 10 legislators and Medicaid on 4/8 and 4/10 10 develop aI~mative str.JIegies for cost ..vings
and hope to have a repon presented.

Nate will also try and suppon efforts at state hospital on "informed consenl" issue. Frank and Mary Beth Clemenu brought
this up.

PHDAE Updale
Kevin continues to work the DepartmeDts and will suppon effons via l<:tter writIng wilb Alaska Pyscb. Assoc. and CMHCs.
Kevin I workiDg with Dr. Campana on cost savings programs and supported arranging meeting with Del Pagsio (who is a
key advocate for open access).

Advocacv Update
Through the effons of Frank Dorr, IOD Hen and If;t;Eski...niDe (9) physicians were Se<:Ufed via Dr. Verner Stillner 10

support access to MH mods by writing leners or tesll g. Dr. Stillner has secured and senl off 5 letters and Joey and Mary
Beth are securing more. Jeffrey will work with Joey and Amy 10 get leners 10 Governor and co-chairs of the Finance
Committee in the House and S=along with the Commissiooet ofDHS. We must continue 10 get letters!!!

NAMJ Alaska and MIlA Alaska have been bit hard by lbe budget crisis and will DO lODger be funded after June 30, 2003.
National NAMl is Dot able 10 come up to Alaska 10 belp with this issue and the PA due 10 major crises in other staleS. Amy
is working to get 1=.

Amy reponed that the MH CommissioDer has verbalized that MH medications will Dot be affeeted by the PA. However.
Amy will try and work with Sam Kito to try and get this in writing. In additioo. the MH Board and Trust along with
providers are being very careful on how they appmacb this issue and may not "weigh-in" until the last miDute.

Bill Thomas will work with "SEARL"? (Native Community) Executive Dirtelor 10 elicit their suppon.

Joey. Eski had provided a great list of potential advocates including Dr. Verner Stillner, Banlen Memorial; Pat Murphy,
Clinical Dirtelor, JAMHl; Jeff Jesse, MH Trust Authorrty Board; Kale WebsterlRichard Rainey, MH Board; Bill Hogan,
HHS MH Director; Bob Levy, HHS Deputy Commissioner; Jill Gilbensoo. Behavioral Mental Health.

5
State of Alaska Y. Ell Ully and Company: Confidential-Subject to Protective
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Bi·weekly meetings will he scheduled during the legislative session and Nate will provide periodic updates on VMX.

539384
Monday, May 19, 2003 11:00am-12:00pm (pacific)
Call-In Numher: 1-877-45>8688 Participant Cnde:

2003 Legislative Bartle Plan

7 pt ~m medic.arions (rom any PA. Next steps include:

:> Nate will work with Sam Kito this week to secure legislative support.
:> Amy wiIl continue to get letters from advocacy organizaoons and follow-up Wlth MH Commissioner on

getring something in writing nfhis support nfprotecting MH medications.
" Jeffrey, Joey, Mary Beth, and, Kevin will continue to get letters from 'Thought Leaders" and send out

ASAP.
" Kevin to develop programs on YOA, differentiation for his custnmers... Jeffrey will support.
" SALES ...please secure letters from physicians who will defend MH and are willing to write letters to media

and legislators.

State of Alaska Y. Eli Ully and Company: Confidentja~ubject to Protective 0,

ZYAK-AGOOOOO



SICA STATE ACTIO TEAl ONTACTINFORMATION

ate Miles, Manaeer Public trairs, ~jJly
42S-803-26 I7lphone redacted

-----
Jeffrey Hatton, ADied Dnelopmealso·a..LiD
2S3-638-7104lphone redacted

KeviD Walten, PHDA£, LiIJy
2S3-8S8-8S34Iphone

Joe Bulby, Man0cer, PHDAE, LiDy

Brian 51onekiDC. District Manaaer. LiDy
!fedacted I 42.S-803-268Slfax

Jonathon Hett, District Mauler, Neuroscience Business, Lilly
42S-803-260SlphoDe

Frank Dorr, District Mana&e.r, euroscieoce Institutional, Lilly
42S-803-2605IpboDe

Lisa Lund Fitzer
949-305-2782/pbone

Trinl Oark, Neuroscience Outcomes Liaison, Lill 8-462..Q48S)
415-292-6725Iphone redacted

Amy Daugherty, Advocacy Consultan
907-463-2S68/pboDe

Sam Kito, CODtract Lobbyist
907-463-54861phone

Barbara Harris, PR Firm, Harris and Smith
206-34HI250Ipbone

nalC_miles@.lilly,com

baDorijm@lilly.com

joebusby@lilly.com

SIOnekin8....brian_d@lilly.com

clark_trina@liIly.com

amydaugbeny@gci.net

kilOiDC@gci.Det

barbar.>@batrisandsmitb.com

..,
State of Alaska v. En Ully and Company: Confidential-5ubject to Protective Orc
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Thanks everyone for your help on thls...1have live lellers from Dr. Stillner and other docs from Bertlell. I know Joey was working on some
others...however, here are some others, if you have contact with, who had signed up from the APA meeUng:

All these people and more sent lellers in direcUy - I did not recuest copies - but wililry to getlhem - Joey

Attachments:

Page: 1 of 4

To: Jonathon E HetVAMILLY@Ully
cc: Joay L EskVAMIlLY@L1l1y, Nathaniel R MllesiAMIlLY«!ILllly, Schelly 0 Cremer/AMllLYCl/L1l1y
SubJectRe: URGENTIII NEED LEITERS NOWIII PLEASE READ: Alaska State ActIon Team Meeting 5119103
11:00am Pacific

CN-Jeffrey M Hattori/OU=AM/O=LLY@Lilly
05108/2003 10:54:31 PM
CN=Joey L EskilOU=AMI0=LLY
Re: URGENTIII NEED LETTERS NOW! II PLEASE READ: Alaska State Action Team Meeting
5/19/03 11 :OOam Pacific
Alaska - PA Letter I ,doc; Alaska - PA Letter 2.doc; Alaska - PA Letter 3.doc; ASAT - Meeting Minutes
05-05-03.doc; PA - Bullet Points.doc

550-2300
228-7660
529-0061
550-2300
745-7080

Jeffrey M Hattori

0510812003 02: 18 PM

Mary Langdon
Wynelle Snow
Mark Samson
Canie Rader
David Holladay
David Samson
Wandall Winn
Ramzl Nassar
Mart Jeanne Moore

To:
Date:
From:
Subject:

Jeffery,

Thanks againlll
Jeffrey



05/0812003 12:09 PM To:

Thank you In advance for your efforts,

JH
- Forwarded by Jonathon E HettlAMILLY on 0510812003 02:55 PM -

To: Schelly D Cremer/AMILLYil!lUlly, Joey L Eskl/AMILLY
ce. Jeffrey M HattorilAMILLY@Ully, NathanIel R MllesiAMllLY@Ully
Subject:URGENTItI NEED LEITERS NOWIII PLEASE READ: Alaska Stale Action Team Mealing 5119103 11 OOom

Pacific

amydaugherty@gcJ.net, Jorge BoldrinVAMlLLY@Ully, Scali J BrowniAMILLYCllUlly, C Joe
Busby/AMllLY@Ully, c1at1Urina@lilly.com, Mary Beth ClementliAMILLVGUlty, clouth__kJistenOliUy com,
Frank H Oorr/AMILLY@Ully, Joey L EskUAMlLLY@Ully, Usa Lund Fllzer/AM/LLYCllLilly, Michele
Han.enlAMILLY@Ully, Jonathon E HelVAMILLYCllUlly, Robert C JohnooniAMILLYOUlly, kilolnc@gcl.nel, J
Jerry Krizbacker/AMILlY@L1l1y, Sean K Murphy/AMILLY@L1l1y. nate_milHQUly.com, Mfchae4 L
OVertelVAMlLLY@Ully, John R SchultzlAMILLY@Ully, Brian D SlonekingiAM/LLYCllUfty,
wallers_kevln_'(!lUlly.com, Kevin Noel WelshiAMILLYCllUlly

co:
SUbJeci: URGENTIIi NEED LEITERS NOWIIi PLEASE READ: Alaska Siala Action Team Mealing 5119103 l1:ODam

Pacific

Jonathon E Hett

05/0812003 02:59 PM

Jeffrey M Hattori

Joey and Schelty,

Please provide me wllh an update on how Ihis need Is being implemented via vmx, Could you also copy Nale and Jerrrey on Ihe vmx.

THE TIME IS NOW TO FULLY ENGAGE OUR BAnLE PLAN TO GET A MH CARVEOUT, PLEASE IDENTIFY ALL ADVOCATES
INCLUDING PHYSICIANS TO ENGAGE IN THIS BAnLE.

I HAVE ATTACHED SAMPLE LETTERS BELOW, PLEASE SECURE LEnERS ON LETTERHEAD AND HAVE SENT TO THOSE

Page: 2 of 4



LEGISLATIVE SESSION IS ENDING VERY SOON AND ACTING QUiCKLY....THANKS FOR YOUR HELPI

ASAT· Meeting Minutes OS·OS-03.tAlaska - PA Letter 1.doAlaska - PA Letter 2.doAlaska - PA Letter 3.doPA - BUllet Points doc

I have eltached the meellng mlnules from 5/5103 and the Physldan "Truth Squad" strategy. The next ASAT teleconference callis scheduled for.

10:00am AlaskaMonday, May 19, 2003@11:00am -12:00pm (Pacific)

Prior Authorization Regulation
Leglslallve "Battle Plan" Implementation
Updales end strategies (Ieglslallve, PR, advocacy, physicians)
Nexl Steps and Meellngs

WHEN:

CALL·IN N: 1-877-455·8688
PARTICIPANT CODE: 539384

ADDRESSED. ALSO, FAX COpy OF LETTERS TO SAM KITO'S OFFICE@907-463-3275. NATE IS IN AK RIGHT NOW AND NEEDS THE
LETTERS

The draft agenda willindude:

If there arB other Individuals who should be on this call. please forward this a-mall.
AND to add any agenda Items. Thank you.

Jeffrey Haltori, Ally Specialist
Stale Govemmenl Affairs - PNW Region
Ell Wily end Company

!redacted

Page. 3 of 4
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STATE ACTIVITIES: (narrative or bullets)

KR.A ~ - Compil&llU
I) CAmply with all c;omplWK:cr~ in dally worit.
2) Particip-uinallcocnpliaace-traiDinlpt'OJl"&mL

Report

Chris Ileal, ole Miles

Jelfny HollOn

JadDe Giovaaoai

Hattori Pti .~c Affairs Liaison Mo
April 20, 2004 - May 19, 2004

FROM:

CC:

ratA) - AligntDl!!S o(CorpcnLe Employoes
I) Pruvidesuppcl1toSlAcAaiOQTcam(SA1')obj~ves.

2) l$na wdl salts team reprdin.advocacy.
3) ProY1dea4vocacy support for feden! and.awe policy iniliatlves.

KRA4 _ Corpcntc. Affajn;TrairUnland Dtvelopmall
I) Tw appropriatecourscwol'tt leoordinltbelvced upon devdopo::am pLul vii MPA and Supuvilor.
2) Special projeas.

KR.A 2: - ar-:I
1) ,..,....tt-UD'1 Brmdl!roupprop-atDllUcb uLilly~udt"""lcnp&ement.
2) $appOl1 iIdivilbJ bnndI tbrooab disc:uc: cdPca&ioo trlIlcriall Cld procrams - spe:ciaI c:mpbuis on DCW

...........-J) eur-:h Uld enprnIlInI of divenoe: conaramili.
4) FJfeaiw aDd compliad.1Il11izalioa orPR fum.

KRA1-~~~=Ia__ ttr.lIaauII Lilly'lproduct pgrtfolto indudina __ ~ctI.
,) ............. ..._ol:.~

)0 ProI..-IruP'
)0 en-l.;.ac. orpaiZIIioaI- off-=iall
» e-tisloioolDr

3) £lI'ectivt;_eomplialllll&ilizaticaofPRfina.

Washington (Session Completed)
WSAT "Battle Plan" developed for 2004 legislative session to protect DAW and secure FULL MH medicatioo carve-out.
OIJTCOME: DAW still in place but did not secure MH =ve-<lllt, bowever, was able to secure additional legislative
suppon to protect MH medications AND able to restore prescriptive authority of atypicals for health care professionals.
Cunently, working on SAT stTalegy with MPA and PHDAE in preparation for September P&T meeting that will review
atypicals and anti-depressants. P&T meeting originally scheduled for June, bowever, postpOned to allow for CEBP to
present its findings. Worked with MPA on Rep. Alexander's MH Medication Forum with legislators, state budget staff
and advocates. Successful meeting that exposed significant "boles" in state's depth of understanding and methodology to
restrict access. Following up with advocates (WaPIC and NAMI).

WaPIC continues to address MH medication access and is preparing to engage state Medicaid and P&T
committee in September. Participated in Rep. Alexander's MH Medication Forum and will follow-up for further
effons. Hosted a presentation by Trina Clark.. Outcomes Liaison, on value of atypicals and unintended
consequences (health/fiscal) by restrieting access... attended by NAMI WA. Planning is underway for 2'" annual
statewide conference in Q3. WaPIC presented to state Medical Association on CJIMH issues including need for
"open access". Attended with WaPlC Executive Director presentation by Dr. Scot Purdon on
schizopbzenialcognitive abilities/value ofatypicals on 4no.

• NA1'Al WA - Working with State President and VP on next steps to increase advocacy and educational efforts
including supporting effons to address state MH systemic, policy and budget issues. Developing plan to coalesce
a1! MH ~vocacy organizations to work ex~lusi.vel~ with legisla(o~ and,budget analystS and create )·2 meetings
with legiSlators to address common MH legislative Issues/agendas Includmg access to medications.
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Continue to meet Wltb key n x:y org:utizaDons/individuals mcluding: P
McntaJ Haith and Haith Care D15p3Jities CoaliDon of CommUnities of ColorlPNW National Black
Ch:unber of Commerce - pa.rlJclpated in 4130 meenng to continue work on S8 8419 ~t woul~ cre:nc
a bi-partisan taskforce to address heaJtb disparities with communities of col~r. ~bOD wlll be il

primary player 10 the development of reeommend3rions. Supponed ""d parttClpated 10 PAPlHeaIth
Care Fair in Seattle on May 20. Served as luncheoo speaker and bad LillyAnswe", display.
S rting summer MH forum with Dr. Rahn Bailey, tentatively scheduled for July 13/14 and wl1l
.;::, cultural competency and access. Coalition preparing for Sep~ber P&T meetll1g. .
ARNP, United - met with Legulative Chair to di,cu" strategy ""d ISsues IDcluding P&T meetlDg.
Thev are Very concerned and mentioned they would he at P&T meettng to testify. .
WA AMP -_ developiog "'Iationship with Executive Director, Carla Pratt (meettng 00 June
7)... hrokered hy patty Conroy, PAL. .
PNW JACL _ discussed with Regional Di=or (io Seanle) and Governor (10 Anchorage) and key
Seattle Chapter Board membm including Presideot-Elect incorporating he:l1th (meotal be:l1th)
disparity issues as pan of advocacy effons.
Denise Louie Early Childhood Education Center - discussed follow-up to children', MH issue'

community fOrum. .
City of SC:lttle, Division 00 Youth and Family Service' - met with Director (former state legISlator)
to discuss state MH issues with emphasis on communities of color.
Atteoded "Asian P""iJic Islander Elected Official'" event with MPA 00 5/4; attended Neighborhood
House Fundraising Breakfast 00 4n9 on bebalfofLilly.
Held series of meetings with communities of color organizations and individuals to increase advocacy
effons (including supporting a Asian Pacific Islander Community Summit of 10,000 on advocacy ... I
am serving as a panelist on legislative advocacy activities) and education on mental hea1tblhcalth

=.
Implementing with PR Firm 6 mooth work plan that will ",direct effons towards more PR effons for Lilly and
general MHlprescription drug issues including supporting media efforts with product launches, issues including
byperglycemialdiaberes, importation, utilization/disseminatioo of ''Library'' materials, preparatioo to di,cu" new
Medi= bill implications, promote LillyAnswm, and other effons.

Oregon (Next Session in January 005)
Participated in Mental Health Maners (MHM) meeting 00 4n8l04. MHM sent lette'" to Gov', Task Force 00 MH to
protect MH 'ervices and RX benefit for OHP Plus and Standard populations. MHM developiog strategy to iocorporate
their recommendations on MH services and access to medications to present on May 27 at Gov's Task Force on MH. In
addition, most MHM memb.... ""' on state', CNS Stakeboidm group and ""' advocating against an algorithm that
promotes "che:1pest first" being introduced by Office of Mental Health/Addiction Service,.

NAMJ Oregon - Working with oew Executive Director, Angela Kimball, 00 reorganizing state organization.
Continue to facilitate an overall strategic/marketing plan to increase NAMl OR "brand", membership and
operations to suppon education/advocacy effons.
Participated in OR PIC Executive Committee meeting on 5161031. Marion County (Salem) Sheriff Raul Ramirez,
Loca1 Public Safety Coordinating COUDcil Chair, Mulmomah County (ponland) Commi"iooer Lisa Naito, and
Clackamas County Meotal Health Coon Judge Ruben Se:l1ander, ""' OR PIC State Co-Cbairs. Interim Executive
Director Jeff Davi, wbo i' fOrmer Marioo County MH Director and advocate for open access. Cum:ntly a c0­

chair to develop ,bon and long term goals for OrPIC and have developed and presented mis'ion, objectives, and
principles for shortllong term goals. Recommend3rions have been accepted to preseot to Steering Committee.

• Working with OSAT and PR Firm to implement statewide PAPlHealth Care Fair in Ponland io May 2004. Goal
is to have 100 attend including Governor, legislators, state departments, medi~ advocacy groups, seniors and
athOl' participate.

• Continue to meet with key advocacy organizations including:
African American He:l1th Coalition (AAHC) - planning a "depression" forum for African American
women in Q3 '04. Dr. Marilyn Martin to speak and supponed by Senator Avel Gordly and Margaret
Caner.
SMG Foundatioo - sponsoring a major Latino MH and Family He:l1th Fair and Forum on 5n1 and 22
that will include PCPs and key legislative and state staff. Notion is to discuss and promote solutions
(including access to meds) to treat depression and discuss public policy issues that support more

\3
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Participated in three ''Recovery and Choice" coalition meetings (4n3/04, 4130/04, Snt04) led by NAMI AI( and
AI( Psychiatric Association. Other members include AI( MH Board, Provider's Association, and Crimina!
Justice to fight for open aecess to MH medications, MH funding, CJ effortS, parity, and, children's MH. Coatition
members worked in coordination to testify, call and/or write legislators on MH funding and access to MH med.s
Coalition is now preparing for September P&T meeting. Received and unsolicited request from coalition to hav~

clinica1lcost data on ami-depressants and ADHD meds presented by Outcomes Liaison ... cum:ntly scheduling

access tuld util 'n of Lntino's in the MH system. Also, di the creation or. communrtlcs
ofcolorcoaliuon on MH...working with Executive Director and HSU's MuJucultur.lJ Health Dc:pL
Coalition for Responsible Treatment - Brokered meeting wu.h OACMHA to discuss pannc:rshlp at

state and federal levels. Supporting planning efforts for May 27 conference on sensor mental health

='Ore on- met with PresiderU to discuss str.Ilegy and CEBP. ., .
Oregon A~vocacy Center (part of MHM and ORPIC) - met with Execu~ve Director to discuS}
developing strategies to ensure patient protections. Concept revolves,around IDC~rporaung aspects 0
"Environmental Impact Studies" that would require a fimher analysIS of .meosunng hcalth outcomes
and fiscal impacts (unintended consequences) of any legislation or admuustr.lllve rule that would cut
access to MH medications and health services.
CADO _mer with consulunt, Eliz:lheth Byers (former Executive DirectorofMHA Oregon) on efforts
to support "wellness" (nutrition and exercise) for individuals with .mentallllness.. '
Cascadia BehaviornJ Heallh - met with coordinator, Jackie Strong,. of Afiic:m Amenc:m
community/Crintinal JusticeJMental Hcalth effon to discuss solunons/strategles.

Hawaii (Session Completed) (Visited April 21-23) . .
HSAT "BanJe Plan" developed for 2004 legislative session to secure FULL MH m~canon carve-wl. . "
OUTCOME: Secured via lead effnrtS by MPA and Contract Lobbyist a "carve-lO nf MH medieatlOns 10 HI. "RX Plus
program. Budget proviso protecting MH meds in Medicaid FFS in place through J~e '05. Currently, w~rking on SA~
strategy to eduC<l1e key legislators, providers, advocates, and, bureaucrats on c1mlcaVfiscal vaJue of open access .
Planning a MH Medication Forum with legislators, state budget staffand advocates.

Met with and continuing effortS working with Mental Health Collaborativel"Five Families" that include MHA in
Hawai'i AMI Hawaii NAMI Oahu Hawaii Families as Allies (children's mental health), and, United Self-Help
(MH co;""'er group).' Serving as '''ai-large" member of collaborative to suppon development of legislative
priorities and organizational structure. Members held series of meetings/communications with key legislators to
protect MH medications. Scheduling a presentation by United Self Help to Majority Caucus in June on MH and
need for open access. Overall strategy is to develop an "empowerment" program to educate and mobilize
consumers, family members and other key stakeholders to be more active in the political process including
presentations to candidates on MH issues, candidates forums, voter registration and GOTV, and, community MH
fonuns. Briefed members on impticatinns of Multi State Purchasing PooL. two members are writing letteB of
concern to appropriate: entities/individuals.
Met with HI Clinical Research Center's Director and Coordinator to discuss community forums on MH mods.
Supponive of"open access".
Continue working with "Five Families" to engage criminal justice system on MH issues including access to
medications. Next steps include a statewide conference aD CJIMH issues in Q3 '04.

• Coolinue supponing PHDAE on implementing a CNS type intervention. Meetings being scheduled for 2'" week
of June to presem CNS to state DOH and Medicaid offices and advocates. 10 addition, supponing PIIDAE and
Contract Advocacy Coordinator on P&T processes... FilSl Hcallh rccently contracted to implement PDL.

Alaska (Session Completed) (Visited May 12-15)
ASAT ''Battle Plan" developed for 2004 legislative session to secure FULL MH medicatioo carve-oul.
OUTCOME: FuU MH Medication Carve-Out Legislation, proposed hy AI( Psychiatric Association, was removed in
House RDles. "Medically Necessary" (Dispense as Written) provision also did not get of the Senate. Currently,
implementing SAT str.Ilegy with MPA and PIIDAE in preparation for the September P&T Meeting that will review anti­
depressants and ADIID medications. Alaska apJlC3r' to have contracted with CEBP and has postponed the P&T meeting
originaUy scheduled for May to allow for CEBP to present its review of Anti-Depressants. Plarming a MH Medicario~
Forum with legislators, state budget staff aod advocates prior to P&T.



August. Briefed the Coalio .Al CEBP and impliC;l.tions of Multi State LOg Pool. Coo.Iitlon members
concluded they would send letters of concern to appropriate entitles/individuals. Met with LeglsLnnvc Chal.r, AJ<
Psych Assoc to further develop coalition.

• Attended ond participated in NAMI AI{ State Conference and First Annual ''WALK". Met with President.. Board
Members. Legislative Coordinator, an~ Executive Director to conunue development of II more educauon, funding
and advocacy str.lI<gy. Access to MH meds was key topical/discussion ilem. Supported Kathy Conkrile (Walter
Conkrite's daughler) as keynote speaker on depression (supported utilization of anti-deprcssanlS...good speaker).
Met with key members ofcriminal justice system including AK MH Board Executive Director, Ancho~e Police
crr Director and Anchorage MH Court to discuss replicating "Partners in Crisis". Slroog pOlennal ... WIll
continue to support efforts.
Met with AK. Disability Law Center to discuss joining coalition and developing strategies to ensure patient
protections. Concept revolves around incorporating aspects of "Environmental Impact Studies" that would
require a further analysis of measuring health outcomes and fisc.a.l impacts (unintended consequences> of any
legislation or administrative rule that would cut access to MH medications and health services.
Developing relationship with AK AAFP's Executive Director and Legislative Chair. Held phooe
conversatioos ... hrokered hy Pony Conroy, PAL.
Continuing effoltS to support PHDAE to coordinate efforlS with AI< Pysch Assoc. 's Leg. Chair to support
implementation ofC S with Deparonent of Health Social Services (HSS). Also working with PHDAE and MPA
to support the creation of an advisory committee for HSS on MH medications (specifically for Atypicals) 10
suppon an administrative protection.
Working with PR Firm 10 implemeot PR efforlS fnr Lilly and general MHlprescription drug issues including
supporting media efforts with product launches, issues including hyperglycemia/diabetes, importation,
utilization/dissemination of '1..ibrary" materials, preparation to discuss new Medicare bill implications, promote
LiJlyAnsw'crs, and other effons.

Other
Participated in and/or co-Ied WA, OR, AI<, and, HI State Action Team meetings.
Participating in Lilly MH Summit/Advocacy Conference Planning Group meetings... supporting agenda
development.
Participating in Lilly strategy efforts to rebuff "Center for Evidence Based Policy..... supponing PAL efforts.
Participating in Multicultural Advisory Board Development wilh Cymbalta Brand including Asian Pacific
Islander rep~c:sentation: Devel?ping relatio.nship an~ objectives with Courtney Lang to engage AsianlPacific
Islander, African Arnencan, Lanno, and, atlve Amencan Nanon'll Mental Health Organizations.
Hosted Patty Conroy, P~, and. Stephen L~za who met with Peter Lukevich, Executive Director, and Judge
Mark Chow, State Co-Chair, to discuss potenual development of a "Partners in Crisis" in Pennsylvania.
Mel with N....\{] Reginnal Director to discuss "state of <he states" 0VA, OR, HI, AK).
Mel with oew ORJAK DM, Carsten Brunn, 10 updale on SAT efforlS in each state and value of Lilly PAC.
Met WIth new WNOR DOC AE, Dane Roberts, to discuss strategies.
Participated io SGA Multi-State Purchasing Pool Conference Call.
Participated in SGA Compliance and LGO Conference Call.
Participating in P.J\.L conference calls.

Made two PAC Presentation to North Seattle euro and Ponland Neuro .. secured new members and few who
upgraded.
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KRA I - Build Ilnd dive"ify adv0C3cy relationships
KRA 2 - Edu= advocacy groups on open access
KRA 3 - Professiooalize advocacy groups
KRA 4 - Mobilize adv0C3CY groups
KRA 5 - Provide support to state action team

Jackie GiOvanOfU
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Jeffn:y Hatton

Chns ile:ll, Nate Miles

Hattori Public Affairs Liaison Monthly Repo
August 20,2003 - September 19, 2003

CC.

FROM:

TO'

STATE ACTIVITIES: (narrative or bullets)

WashinJ:ton (Legislative Session Complete)
Secured "Dispense as Written" (DAW) proViSIOO and partial MH medicatioo carve",ut ("Continuity of C=") fnr anti·
psychotics and anti.<fepressanlS. WSAT "Battle Plan" developed for 2004 legislative session to protect DAW and secure
FULL MH medication carve-out.

• WaPlC planning has occurred for statewide conference in early November, developmeot of regional PICs,
strengthening membership base and legislative strategies, rall-out WaPIC video. schedule statewide media tour.
and. working with communities of color. Steering Conunittee meeting is scheduled for September 24 to discuss
conference, membership, and legislative agenda including access to MH meds. WaPIC will hire former ColllIaCl
Lobbyist of AMI WA wbo will also coordinate with NAMI WA's new Advocacy Coordinator. Peter Lukevicb,
WaPlC ED, King County Sheriff Dave Reichert, King Conoty MH Court Judge Mark Cbow presented at the
NAMI WA statewide conference on 9/12 on their efforts and received several standing ovations. Working with
Parity Coalition on "aligning" on issues including access to MH meds.
NAMI WA - supported their statewide conference on 9/12 and 13 in Bellevue. WaPIC and Steven Loaiza, ED,
NAMI Oregon presented on issues including access to mods. Secured VIa MPA, King County Exec. Ron SIlTIS
(who is running for Governor) tn speak as well. Over 600 were in attendance and Lilly was the primary sponsor.
Continued support and development of increasing advocacy infrastructure/efforts at the affiliate level that will
include participating in a statewide media tour. Meeting with Board Chair of Adv0C3CY and new Adv0C3CY
Coordinator the week of 9/22 to discuss legislative agenda. Working with AMI President, VP and ED to
develop a new statewide marketing campaign to assist with "branding" and to deliver key messages... have
engaged PR Finn to assist. Working with Whatcom and Pierce Affiliates to develop a statewide consumer
netWork and programs to support advocacy across the state... strategies include "In Our Own Voice" thal will
target policy makers, e·mai1 database and newslette".
Continue working with District Manager>, Sales Reps, PHDAE, and, PR Firm to develop/engage a Physicians
"fruth" Squad to support access to medications and to serve on P&T Committee. Current efforts are to huild
additional physician advocates across the state.
Continue to meet with key advocacy organizationslindividuals including:

Mental Health and Health C= Disparities Coalition of Communities of ColorlPNW National Black
Chamber of Commerce - fucilitated Steering Committee meeting on August 20 to implement goal.,
priorities, and infrastructure to advocate on MH issues for communities of color. Cultural
Competency, Criminalizatioo and Access to Services and Treatment are: the priorities. A preliminary
repon has been developed and delivered to the Governor and key legislators to announce the group's
efforts. In addition, a database is just about completed for mass communication to support advocacy
effort and development of a coalition and e-mail newsletter distribution list. Planning "'mini-forums"
throughout 2003 to prepare: advocacy in 2004. Dr. Rahn B31ley spoke at the Health Care: and Mental
Health Dispariues forum on September 5~. Dr. Bailey delivered key messages on open access and
cultural competency. Media efforts including TV and print are being secured. Presentations to
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Govemor, King County Board of Heolth, and King County MH Advisory Board i. scheduled for
October. A gnuu from King COUDty is forthcoming to the Afncan Amcncan CommuDlty Health
t etWOrk to support~ch to commumtics of color on M}{ ISSUes .

American College of urse Practitiooers and WA . ARNPs Vnlled - Met with
MarketinglDevelopmenl person of ACNP and ED of ARNP ~ di!lC1lS' partnershIps and ahgnmcol on
key legislative issues. Initial project5 will include spoosonn~ a forum ror all ARNPs on ADHD
(children and adults) and on Stranera, announcing launches of LIlly meds and. studies on ~rrenl meds
10 their newsletter and website, and sponsonng a "sumnut" meeung WIth leadership from the
Medical, Psychiatric, PhYSIcian's Asststants, Faml1y Practitioners, and others on Idcnufying key
legislative areas of agreement including access to MJ-{ m~ for "04. .
Women's Center at University of Washington - mel Wlth ED to discuss the .~evelopment of. a
programl~go to suppon women's health and advocacy. Will target commurulJes of color. Will
tie in with Mimi Reid's effons 00 OsteoporoSIS.
Therapeutic Health Services Clubhouse - met with Clubhouse who will work with me to enhance
their current advocacy effons in '04 and develop ''train the trainer" effons for other clubhouses. MH
Forum with key legislators is scheduled for November '04 ... assistiog with agenda.

ABVE'TS - discussed programs and advocacy effons for '04 session with Commander ofWA SI.
Will work closely with the MH cae group and help engage other veteran groups.
Snohomish County Executive - assisted with the WaPlC lobbyist on a forum (8/25) with a candidate
running for Exec who is ctUTently a state Senator with communities of COIOT. Senator has been
helpful on our issues.
Spoosored and panicipated in Minority Executive Director's Coalition Dinner on 9/19 and SeaMar
Health Centers Golf Tournament on 8/25. These are key polential advocates with communities of
color.

Oregon (Legislative Session Complete)
Advocazes successful in protecting all MH medicatioos from being prior authorized, however, Office of Mental Health
and SubSlallCe Abuse are looking 10 do TMAP, pill splitting and other strategies that could impact access. Advocates are
fully engaged in banling to protect MH medications. in particular, anti-depressants.

Revenue package has passed both Houses...bowever, will be voted on in February '04. Continue working with PHDAE,
PR Finn and Contract Lobbyisl 10 suppon "Menial Health Matters" (MHM) Campaign 10 ensure passage. Other "wins"
include mitigating cuts to MH funding, restoring services for "standard" population and some for "medically needy", and,
defeating and "anti-parity" bill for small bUSIDesses. In addition, providing suppon for CNS program.

• NAMl Oregon - litcilitated a meeting on 9/11 to develop a strategic/marketing plan to increase NAMI OR
"brand", membership and funding to suppon advocacy effons. Have negaged PR Finn to assist in this area. Goal
is to "touch" al least I oul of 4 Oregonians to be aware of NAMI and to act (including voter registration and
GOlV) on issues and legislators that suppon MH. Working with ED and Public Policy Staff to develop a B2G
iolervention that will suppon continued coalition developmem, advocacy training, engaging the criminal justice
system (proposal funded by Chris Beal for OPIC development), and creating an e-mail newsletter.

• Older Adub Coosumer Menial Health Association (OACMHA)lCoalition for Respoosible Treatmenl
Partnership being developed with OACMHA (national consumer MH organization) in which a forum ana focus
group will be held in October to identify specific senior MH issues in Oregon. Funding has been secured via
Chuck Gurierro and stale advocacy hudget.
CRT - Planning two forums including legislative and Health Care Disparities in the context ofMH. Key partners
include African American Health Coalition, Native American Rehabilitation Association, Hispanic Services
Roundtable, and, Asian Health and Service Center. Fnrum will occur in October.
Working with District Managers, Sales Reps, PHDAE, and PR Finn to develop a Physicians ''Truth" Squad 10

suppon access 10 medications. Sales rcps and PHDAE have identified 1 physicians supponed by the PR firm 10

write letters to media and legislators, op-eds, testimony, etc.
Cootinue to meet with key advocacy organizations including:

MHA of Oregon - met with President to discuss strategic plan and funher consumer advocacy.
OHP/OMAP Directors Meeting - attended meeting on 91& thaI discussed how to "control" COstS of
MH meds. Broughl NAMl Assistanl Director with me to attend.
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Hawaii (Lqislativc Session Complete) . ,
budget proviso was plnced in bill which MH medications were funded and protected from any type of restnetlons.

AdvOC3USp~ to ensure that a FULL MH carve-out is secured in '04 session.

o Continued effans workmg with MPA, Contract Advocacy Coordinator on adv",,:,cy~ including the
development of a Mental HeaItb Callaboranvel"Five Families" that lDclude MHA m Hawm I, NAMl Hawau,
NAMI Oahu, Hawaii Families as Allies (cbildren's mental heaItb), and, Urnted Self-Help (MH consumer ~up).
Serving as "ax.targe" member of collaborative to support developmeot of legIslative pnonues and orgam.z:anonal
structure. Current plans call for Connael Advocacy Coordinator (who will invite key legisl~rs, depanment~
and other organizations) to support implementiDg monthly forums OD key MH lSsues mcluding access. crmunal
justice, service provision, funding, and, parity in preparation for the '04 session.
Continued effons with Hawaii Psychiatric Metlieal Association, Hawaii Psychiatric Nurse's Association (met
with past President on programs) and Hawaii (National) Metlieal Association. Also, developmg re~bips
with new organizations including Safe Haven (psychlED suppons open access) and Hale Ipu Kukui Alaka 1 who
work with senior> and disabled.
Working with AMl Hawaii to engage criminal justice system on MIl issues including ace~s to metlicatioDS.
Working with Lt. Governor's Office, State Corrections. Attorney General's Office, and, Public Defenders with
NAMJ HI and Contract Advocacy Coordinator to begin work on CJIMH effon. Contract Advocacy Coordinator
"ill punue relationship with "Five Families" to participate in AG Office led MIl Task Force, suppon MIl eourt,
CIT effons, and, access to services and treannents. PHDAE will secure funding for stan-up effons. Will bring
King Coumy MIl Court Judge Mark Chow oulto provide technical assistance on creating a MIl coun on 11/3 &
4 and meet with key C1 stakebolder> on the value ofdeveloping a PIC.

o Continue working with PHDAE, Outcomes Liaison, Connact Advocacy Coordinator, and, Sales Representatives
to develop and implement programs for deparnnent and advocacy organizations on VOA, unintended
consequences of PAs and PDLs. cost effective strategies wlo limiting access throughout 2003. Supporting efforts
of PHDAE on State Psychiatric Hospital's effans to implement TMAP implementation and discuss Disease State
Management programs. Another program will involve Atypicals and Diabetes to address the ZyprexalDiabetes
issue. In addition, will work with Cootract Advocacy Coordinator to develop and implement media and advocacy
tzainings in preparation for next legislative session.
Working with District Manager> to develop a Pbysiclans "Truth" Squad to suppon access to medications. Sales
reps will identify pbysicians wba will be supponed by the PR firm on learn, op-eds, testimony, etc. Gnal is to
have five secured. Have secured 4.

Alaska (Legislative Session Complete) Visited AK on 8/26-28
A number of provisions/amendments bave been placed in the POL bil~ which will effectively stall implementation.
Working with advocates to ensure that a "Dispense as Written" (DAW) and FULL MIl carve-out is secured in '04
session.

o Working with NAMl Alaska President and Children's MIl Coordinator tn develop a more effective advocacy
strategy and engagement of criminal justice system to ensure access to MIl meds and funding. Providing a two
grants to suppqn "In Our Own Voice" type consumer program that includes a family member, consumer, ariij

police officer who Will target presentations to legislator>, poliey maker>, law enforcement, and, community in five
key target areas: Anchorage, Juneau, Ketchikan, Fairbanks, and, Valde~ In partnership with PHDAE, bave_ .
developed relationship with AKMental Health Trust Authority Board who will co-fund at $19,000.00.

o Working with AK Psychiatric Associatinn President to develop legislative/advocacy training in October will be
supported by Contract Advocacy Coordinator. Working with PHDAE to coordinate effans Leg. Committee Chair
to discuss advocacy strategies on "open access" while considering potential interventions like CNS. In addition
supporting an ad-boc committee that bas been developed, led by Leg. Comm. Chair, to serve as an advisory groop
to Governor andH~ and Social Services on MIl medication issues. (working with PHDAE and MPA nn this).
Helped create a "White Paper" on aceess to MIl meds that will be presented to Governor and Commissioner of
HeaItb and Social Services.

Continued wo~k to develop an AK Partners in ~~~5 ~etwork, at a minimum... rnet with MH Coun Judge.
Anchorage Pabce, NAMl - Anchorage to develop lDlUaI hst of stakebalder> to invite for a presentation on PIC in
mid-October. Discussed "Lobby Day" plauning. PHDAE will suppon via funding. Met with Director of State
Corrections to discuss bow Lilly could be belpful with reducing recidivism in jails.
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• Met with NAMl Juneau and Polaris House (consumer clubhouse) ... WlII develop an advocacy strategy ror ~04

• Working with ContJact Lobbyist and Advocacy Coordinaror ro engage Nabve CommuMIC:s tnClUdJDg the Alaska
Federabon of abV<:S and mental beaJth counseJon Mel with CEO of Alaska Native Health CeIllCr In Anchorage
to dis<uss issues around co-ocx:umng disorders and how limJting access to MH meds would negatIVely UI1pad the
disproportionate number of Natives who suffer. Will need to follow-up through c:ootraet lobbyISt. Scbeduled
meeting with Rita Stevens (Kodialc and wife of Sen. SIOVeI1S) and Harrieu CuubaJl (Main Office - Anchorage).

• Worlcing with WA PR Finn to develop media campaign.
Engaged advocates to cominue efforts on suppomng open access to MH meds (HSS conference caJJ schoduled. for
9/19) also commue to testify on a pocentiaI administr3live rule that the Department ofHeaJtb and Social Semces
is considcnng eliminating in-paticm hospitalization and nursing home services from the "ChrooJc and Acute
Medical Assistance" (CAMA) program. This will affect mentally ill, offenders in corrections, and native
communities. Also, will limit number of prescriptions (3 a month) that would be filled.

• Mel with Jerry Jenkins who is with the Providers Coalition (CMHCs) to discuss coalition development and
legislative advocacy. Thcy promote "choice" for providers and consumers, which will fonn the basis for
advocating for access to MH meds.

• Worlced with Disaiet Managers and PR Finn to develop a Physicians '"fruth" Squad to support access to
medications. Sales reps identified 20+ physicians who wrote leners and called legislators during the session.
Will work to develop more ofa relationship with Medical Associatioll.

• Mel with various staffof kcy legislarors to reinforce support ofaccess to MH meds.
WOMg with PHDAE, Outcomes Liaison, Comract Advocacy Cooroinator, and, Sales RepresenlBtives to
develop and implement programs for department and advocacy organizations on VOA, unintended consequences
nfPAs and POls, cost effective strategies wlo limiting access throughout 2003.

Other

Coordinated and participated in WA, OR. AK, and, HI Stale Acnon Team meetings.
• Anended Lilly MH Advocacy Conference in Chicago and assisted with securing speakers for the Cultural

Competency Mental Health Panel discussion at the Fall National Advocacy Conference. Secured Janet SooHoo
(Asian Pacific Islander) and Jeff King (Native American). Outcomes from conference includes attempting to
secure Joel Roberts to proVIde. media traJOlOg ~t the WaPIC conference and a regional training for WA, OR. HI,
an~ AK. Working Wlth Chris Beal for funding. Will he scheduled in November (probably 11/4 & 5). In
addition, a monthly conference call will be. scbeduled for ancndees il.l the Advocacy Conference from nil of my
states to discuss best pracnces on advocacy mcluding PIC development and state legislative issues.
Assisting NAMI Regional Director 00 Q3 Medicaid/Advocacy Conferences and Q4 conference on engaging the
criminal Justice system..

I~
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Hattori Public Affairs Liaison Monthly Report
September 20, 2003 - October 19,2003

Jaclcic Giovanoni

Chns Ilea1, ate Miles

leffn:y H3n0riFROM:

CC;

KRA I - Build and dive~ify advocacy relationships
KRA 2 - Educate adVoc:lCY groups on open access
KRA 3 - Professionalize advocacy groups
KRA 4 - Mobilize advocacy groups
KRA 5 - Provide suppon to stale action team

STATE ACTIVITIES: (namtive or bullets)

Washin&!on ('OJ Lqislative Session Complete- '04 Sessioo starts January 2004)
Secured "Dispense as Written" (DAW) provision and partial MH medication carve..,ut ("Continuity of Care") for anti­
psycbotics and anti-depressants. WSAT"BattIe Plan" developed for 2004 legislative sessioo to protect DAW and secure
FULL MH medication earve-out.

WaPIC plaooing bas occurred for statewide conference on 1113-5/03. Cootenlloutcomes will include
development of regional PICs, strengthening membe~p base, legislative str3tegies, roll-out WaPIC video,
.schedule statewide media tour, and. working with communities of color. Participated in Steering Committee
meeting on 9124 to discuss conference, membership, and legislative agenda including access to MH mods.
WaPIC bas hired former Contract Lobbyist of NAMI WA wbo will also coordinate with NAMl WA's new
Advocacy Coordinator. Scheduling a media training for early December 2003 for key "go-to" ndvO<atCS, roughly
25-30, from WA. OR, AK, and, HI. Training will provided by loel Roberts and Harris and Smith (INA PR finn)
and includes message development and delivery to legislato~, prin~ and radio. Working with Parity Coalition on
"aligning" on issues including access to~ meds.

AMI WA - Continued suppon and development of increasing advocacy infrastructure/efforts at the affiliate
level that will include participating in a statewide media toUf. Providing funding to assist via B2G funds. Met
with Boand Chair of Advocacy and new Advocacy Coondioator to discuss legislative agenda for '04 including
MH carve out. Worlcing with NAMI Presiden~ VP and ED to develop a new statewide marketing cnmpaign to
assist with NAMl "branding" and to deliver key messages... bave engaged WA PR Finn to assist. Working with
Wbatco~ Pienee, and Walla Walla affiliates to develop a statewide consumer network and programs to suppon
advocacy across the state... strategies include ''In OUf Own Voice" that will target policy make~, e-mail database
and newsletters.

• Continue working with District Managm. Sales Reps, PHDAE, and, PR Firm to develop/engage a Pbysicians
'7ruth" Squad to suppon access to medications and to serve on P&T Committee. Current efforts are to build
additional pbysician advocates across the state.

• Continue to meet with key advocacy organizationsfmdividua1s including:
Mental Health and Health Care Disparities Coalition of Communities of ColorlPNW National Black
Chamber of Commerce - Cultural Competency, Crimioalization and Access to Services and
Treatment are the priorities. A preliminary repon bas been developed and delivered to the Govemor
and key legislato~ to announce the group's efforts. This e££on bas spuned a key African American
Senator to push for an ad-hoc task force to be created via the Democratic Caucus. In addition, a
database is just about completed for mass communication to support advocacy effort and
development of a coalition and e-mail newsletter distribution list. Planning umini-forums"
throughout 2003 to prepare advocacy in 2004. Next meeting is scbeduled for 10122103.
Presentations to Governor, King County Boacd of Health, and King County MH Advisory Boand are
scbeduled for OetoberlNovember. A grant from King County is fonbcoming to the African American
Community Health Network to support outreach to communities of color on l\IfH issues. A
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LcgislativeIMcnuJ Health Reception is bemg .scheduled in mllJ·February '04 in conjunction with
Afric:m Amcnc:m Lobby Day to further odvococy efforts.
American College of Nurse PIilCtIOonCfS and WA ARNPs Umted - ~et WIth
MarkelmglDevelopmenl penon of ACNP .and ED of ARNP ~ discuss pannerslups and alignment on
key legislative issues. Initial projects WlII Include sponsonng a forum for all ~s on ADHD
(children and adults) and nn Strattera, announcing Iaun:t'es ofLilly mods and studies on cum:nt mods
. their oewsletter and website, and sponsoring a sumnut" meeting WIth leadership. from the

edical, Psychiamc, PbYSlCian's Assislants, Family Pr.1ctitio?ers, and others on .dernifymg key
:gislative areas of agreement including accoss to MH meds. for 04. The sumnut 15 planned fo~ early

comber '03. Secured Mari<etinglDevelopment Cootdinator of ACNP to attend"L.lly Ope~
Access" Conference in Phnernx- 10117-19103 who will use 10 develop agenda Ilem on opeo access

at their national conference. . .
Therapeutic Health Services Qubbouse - met with Qubb"",:e v:.ho will work WIth me to enhance
their cur=! advocacy efforts in '04 and develop "train the tramer effoltS for other clubhouses. MH
Forum with key legislators is scheduled for November 21, 2004 ... ~,stIng WIth agenda.
International Disaiet Housing Alliance - developIDg pdO! project WIth MH Court ludge M:ux Chow,
HUD Region X, and, King County Housing Authority to provide bousIDg support for IDdiVlduals to
be referred.
NABVETS _ discussed programs and advococy efforts for '04 sessioo with Commander of WA St.
Will work closely with the MH COC group and help engage other veteran groups.
Sponsored and participated in WA SL Latino Healthc= Conference in Yakima 00 925-26103. ~et

with state and national Latino organizations that support access. Sponsored and spoke at the "Getting
Involved with Government" forum in Snnhomisb County on 10103104 to support advocacy effons of
people of color. Sponsored and spoke at NW Asian Weekly Dinner which bonored key pbysicians of
color on 101l1lO3... Lilly was a primary sponsor.

Oregon C03 Legislative Session Complete - next session in January 105)
Advocates successful in protectiog all MH medications from being prior authorized, bowever, Office of Mental Health
and Substance Abuse are looking to do TMAP, pill splirting and other strategies that could impact access. Advocates are
fully engaged in battling to pro<ect MH medications, in particular, anti-depressants.

Revenue package IulS passed both Houses...however, will be voted 00 in February '04. Continue working with PHDAE,
PR Firm and Contract Lobbyist to support "Mental Health Matu:rs" (MHM) Campaign to ensure passage. Other "wins"
include mitigating cuts to MH funding, restoring services for "standard" population and some for "medically needy", and,
defeating and "anti-parity" bill for small businesses. In addition, providing support for CNS program.

Governor has called for the development of a MH Taskforce to provide recommendations on a more effective and cost
effective system. Working with MPA, Coo= Lobbyist, PHDAE, and "MHM" to ensure that we bave key legislators,
advocates and providers (12 members out of 21) to ensure that we have the right messages and votes.

• NAMl Oregon - fucilitating a strategidmarketing plan to increase NAMI OR "brand", membership and funding
to support advocacy efforts. Have engaged PR Firm to assist in this anea. Goal is to "toucb" at least I out of 4
Oregonians to be aware of NAMl and to act (including voter registrnlioo and G01V) 00 issues and legislators
that support MH. Working with ED and Public Poliey Staff to develop a B2G intervention that will support
oootinued coalition development, advocacy training, engaging the criminal justice system (proposal funded by
Chris Beal for OPIC development), and creating an e-mail newsletter. Meeting with key erirninaI justice leaders
including Oregoo SberiffS Assoc and Local Public Safety Coordinating Council Chair and Staff week of IOnOl03.
Supporting efforts to futther the ''Latino Outreach" program ofNAMl.
Older Adult Consumer Mental Health Association (OACMHA)/Cnalition for Responsible Treannent _
Partnership being developed with OACMHA (national consumer MH organization) in wbicb a forum and focus
group will be held in November to identify specific senior MH issues in Oregon. Funding has been secured via
Cbuck GurieITo and state advocaey budget.
CRT - Planoing two forums including legislative and Health C= Disparities in the contClC! of MH. Key panners
Include Afric:m Amcncan Health CoaI'lron, NatIve Amencan Rehabilitation Association, Hispanic Services
Roundtable, and, Asian Health and Service Center. Forums will occur in November.
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Working WIth District Managers, Sales Reps, PHDAE, and PR Firm to devcl.~ , PhysIcIans '"Truth" Squad '0
support 3CCCSS to medications. Sales reps nnd P.HDAE have Identified 7 phYSICians suppon.ed by the PR finn to
"'rite lencrs to media and legislators, op--eds, te:sUJllooy, etc.
Continue to meet with key advocacy organizations including: ..,

African Amer1C3D Health Coalition - planning a "depression" fo~~ for ~.frican Amencan ,",,:omen 10
12103. Wl1l seck Dr. Marilyn Martin to spe:>k. Fundcd and pa1tlclpated In thClf Welloess Village on

10118103. .
Native American Rehabilitative Associ,non - provIding funding through PHDAE on research of A

~_and~ '5104~~
SMG Foundation _ funding a major Latino~ and Women's health fair and forum In u=:'"
include PCPs and key legislative and SI3tC staff. .Notion is to dis.cuss and promote solubons
(including access to meds) to = depression and discuss puhlic pohcy ISSUes that support mOTC
acc:css and utilization of Latioo's in the MH system.
International Traditional Childbearing Association - sponsored and attended the Annual Conference
on 10118103. Funding was used to engage a speaker, President of African Amencan MH
Professionals of WA, to discuss MH and depression for women including POSl-p3rtUlIl.
Oregon Commission for Women - sponsored and attended annual dinner on 10/4103. Woricing with
ED to reestablish efforts no women's healtb.
Cascadia Behavioral Health - met with major provider in Multnornab County to discuss and partner
on Communities of Color and Partners in Crisis. Working with PHDAE.

Hawaii ('03 Legislative Session Complete - '04 Session begins January '04) Visiting HI 11/S-7/03 . .
A budget proviso was placed in bill which MH medications were funded and protected from any type of restnCUons.
Advocates preparing to ensure that a FULL MH carve-out is secured in '04 session.

Continued efforts ,",'COOng with MP~ Contract Advocacy Coordinator on advocacy strategy including the
development of a Mental Health Collaborativel"Five Families" that include MBA in Hawai'i, NA,,\41 Hawaii,
NAMl Oahu, Hawaii Families as Allies (children's mental health), and, United Self-Help (MH consumer group).
Serving as "at-large" member of collaborative to support development of legislative priorities and organizational
structUre. Current plans eall for ConU1let Advocacy Coordinator (who will invite key legislators, department staff
and other organizations) to support implementing monthly forums on key t&i issues including access, criminal
justice, service provision, funding, and, parity in preparation for the '04 session. President of NAMI Hl has a
very serious illness and may not be able to maintain efforts ... working with Advocacy Coordinator and MHA in
Hawaii ED to mitigate.

• Continued efforts with Hawaii Psychiatric Medical Association, Hawaii Psychiatric Nurse's Association (met
with past President on programs) and Hawaii (National) Medical Association. Also, developing relationships
with new organizations including Safe Haven (psycblEO supports open access) and Hale Ipu Kukui Alaka'i who
work with seniors and disahled.

• Working with OMs and Sales to identify key thought leader in HI who can speak on access, MH, physician issues
for national conference of Medical Association in December '04. Working with Don Foy, PAL.
Working with NAMI Hawaii to engage criminal justice system on MH issues including access to medications.
Working with Ll Governor's Office, State Corrections. Attorney General's Office, and, Public Defenders with
NAMl HI and Contract Advocacy Coordinator to begin work on CJ!MH effort. Contraet Advocacy Coordinator
will pursue relationship with "Five Families" to participate in AG Office led MH Task Force, support MH court,
CIT efforts, and, access to services and treatments. PHDAE will secure funding for start-up efforts. Will bring
King County MH Court Judge Mark Chow out to provide !echnical assistance on creating a MH court on 11/3 &
4 and meet with key CJ stakeholders on the value of developing a PIC.
Continue working with PHDAE, Outcomes Liaison, Contract Advocacy Coordinator, and, Sales Represenlanves
to develop and Implement programs for department and advocacy organizations on VOA, unintended
consequences of PAs and PDLs, cost effective strategies wlo hmJting access throughout 2003. Supporting efforts
of PHDAE on State Psychiatric Hospital's efforts (0 implement TMAP implementation and diSCUSS Disease Stale
~ement .~ro~. Another program will involve Atyplcals and Diabetes to address the ZyprexalDiabetes
Issue. In addition, WlII work Wlth Contract Advocacy Coordinator to develop and implement media and advocacv
trainings in preparation for next legislative session. #
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• Worlang Wlth District Managers to dcvelop 3. PbysictanS -rruth·· Squad to ~upport access to medications Sales
n:ps WlIJ Identify physicillllS who will be supported by the PR finn on letters, Q1H:ds, testimony, etc. Goal IS to
have fivc secured.. Have secured 4.

AlaskA eOJ Legislative Session Complete - 104 Session begins January 104) .Visiti.ng AK ~n 11/12-14~03 .
A number of provlSlooslllll1endments have been plaeed in the PDL bill, which will effectlvcly staU lDlplementao?n.
Worldng with I1dvocates to ensure that • "Dispense as Written" (DAW) and FULL MH carve-out IS secured In 04

session.

• Working with AMI Alaska Presidcntand Children's MH Coordinator to develop. mo,:" effectiv~ advocacy
str.Uegy and engagement of criminal justice system to ensure access t? MH meds an~ funding. Providing a two
grlllllS to support "In Our Own Voice" type consumer progtllll1 that Includes. fumily member, cons~e.', and
potice officer who will taJBCl presentations to legislators, policy makers, law enforcement, and, commuruty In five
kcy taJBCl =as: Anchorage, Juneau, KClchikan, Fairbllllks, and, Valdez. In partnership with PHDAE, have
developed relationship with AK Mental Health Trust Authority Board who will co-fund .t $19,000.00.

• Woricing with AK Psychiatric Association President to devclop legislative/advocacy training in November will be
supported by Contract Advocacy Coortlioator. Working with PHDAE to coordinate efforts Leg. Comminee Chair
to discuss advocacy strategies on "open access" while considering potential interventions like CNS. In addition
supporting an ad-boc conuninee that bas been developed, led by Leg. Comm. Chair, to seTVe as an advisory group
to Governor and Health and Social Services on MH medication issues. (woricing with PHDAE and MPA on this).
Helped create a "White Paper" on access to MH mods that will be presented to Governor and Commissioner of
Health and Social Services.

• Scheduled mcdialadvocacy ttaioing for 11/13 in Anchorage and 11/14 in Juneau for kcy advocates including
NAMI, AK Psych Assoc, Criminal Justice, Providers, and, consumers. Invited NAMI OR ED Stephen Loaiza to
ancnd and suppon advocacy, coalition development including Partners in Crisis, and CNS implementation.

• Working with PHDAE on effons to introduce CNS as a co-solution to lv1H carve out Scheduled meetings in
Ancborage and Juneau for 11113 & 14 in conjunction with media/advClC'lCY training with key advocates, state staff
and legislators. CNS' Sandy Forquer will prescot.
Continued work to develop ;m AX Partners in Crisis Network. at a minimum... met with MH Court Judge,
Anchorage Police, NAMl - Anchorage to develop initial list of stakeholders to invite for a presentation on PlC in
mid-October. Discussed "Lobhy Day" planning. PHDAE will support via funding. MCl with Dircctor of State
Corrections to discuss how Lilly could be helpful with reducing recidivism in jails. Meeting set up with Juneau
Police.
Supporting NAMI Juneau and Polaris House (consumer clubhouse)... advocacy strntegy for '04. Provided
funding to support their "Family to Family" program.

• Woricing with Cootract Lobbyist and Advocacy Coordinator to engage Native Communities including the Alaska
Federation of Natives and mental health counselors.
Engaged advocates to continue efforts on supporting open access to MH meds (HSS conference calls scheduled
for 9/19) also continue to testify on a potential administrative rule that the Department of Health and Social
Services is considering eliminating in-patient hospitalization and nursing home services from the "Chronic and
Acute Medical Assistance" (CAMA) program. This will affect mentally ill, offenders in corrections and native
communities. Also, will limit number ofprescriptions (3 a month) thaI would be filled. '

• Continue efforts with Jerry Jenkins wbo is with the Providers Coalition (CMHCs) to discuss coalition
dev~lopment and. leglslanvc advocacy. They promote "choice" for providers and consumers, which will fonn the
basIS for advocaaog for access to MH mods.

Worked with District Managers and PR Firm to develop a Pbysicians "Truth" Squad 10 support access to
m:dlC3tJons. Sales reps Idenufied ~O+ ~hys~clans who wrote lcners and called legislators dunng the session
Will work to develop more ofa relatJonshlp With Medical Association.

Other

• Coordinated and participated in W A, OR, AK, and, HJ State Actioo Team meClings.
Anended Lilly SGAIPR Firm meeting in Indy 11/15-16/03
Made PAC presentations to Sigma.,. Delta and Ponland RetaJ..I Neuroscience teams
Assisting NAMI Reg. Dir. on Q3 MediC3JdlAdvocacy Conf and Q4 Conf on engaging the criminal jusnce

State of Alaska v. Eli Lilly and Company: Confidential-Subject to protec~r
ZYAK-AGOOOOO!



IN THE UPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DI TRICT AT A CHORAGE

Case o. 3A _06-5630 CI

Plaintiff,

v.
ORDER

Y.

Defendant.

THIS COURT, having considered Defendant Eli Lilly and Company's

Motion to Exclude Evidence Regarding Speech Protected by the Noerr-Penningron Doctrine

BY THE COURT:

beneficiaries.

DATED this __ day of March, 2008.

IT IS HEREBY ORDERED that the Motion is GRANTED. The plaintiff is

or agency of the State government regarding access to psychiatric medicines for Medicaid

precluded from introducing evidence that Lilly participated in efforts to petition any branch

and Common Law Privilege. and any response thereto,

The Honorable Mark Rindner
Superior Court Judge
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ILEO IN OPEN COURT
Date:_ ,1 -f:, -~~",I

I 'THE PERIOR CO RT FOR TilE TATE OFQI&~A~
rrr.~

THIRD JUDICIAL DI TRICT T A CIIORAGE

Lilly and Company ("Lilly") with the presentation material that it would use during its

I. Yesterda) morning. the State of Alaska ('·the State") provided Eli

T TE OF ALA KA.

v.

Ell LlLLY A D COMP Y,

Plaintiff,

Defendant.

Case o. 3A -06-5630 CI

MOTIO TO EXCL DE
CERTAl TESTIMONY AND

PRE E TATIO MATERIAL OF
FREDERICK BRANCATI, M.D.

direcl examination of epidemiology expert. Dr. Frederick Brancati. early half of this

presentation material relates to the phase-two issue of damages and is irrelevant to phase

one of trial under the Coun's Bifurcation Order and Alaska Rules of Evidence 401 and

402.' Moreover. regardless of relevancy, much of this material is unfairly prejudicial to

Lilly under Ala ka Rule of Evidence 403.2 The presentation material, and the testimony

that Dr. Brancati will offer related to this material, therefore, should be excluded.

2. On ovember 27, 2007, the Court Ordered that this trial be

bifurcated into phases dealing with "liability only" and "issues of causation and

damages:')

3. On ovember 14,2007, the Court affirmed a ruling of the

Discovery Master that denied Lilly disco\ery of individual patient records. which would

I See Slides attached as Ex-h. A.

, See Slides ,na<hod as E.h. B.

) Orders re: Motions for Bifurcation and for Six Month Extension of Deadlines I, Nov, 27, 2007



have yielded evidence as to whether any Alaska patients, in fact, suffered damage as a

re ult of Lilly's alleged conduct. On February 12.2008, Lilly filed a motion, requesting

that the Coun reconsider this ruling.' The State opposed.' and the Coun denied, Lilly's

motion. but the Coun noted that Lilly could re-file its motion during phase two oftrial.
6

4. Although the tate opposed discovery sought by Lilly, which

would have produced information regarding damages, it now seeks to shoehorn testimony

on damages into trial. The potential complications of diabetes-which are not, as the

slides present, a cenainty-have no bearing on whether Zyprexa's labeling adequately

warned of the risks ofdeveloping diabeles. Likewise, discussions of the lrealment of

diabetes and the "public health burden" ofdiabetes are irrelevant to findings of facl

regarding Zyprexa's label. Finally, the gruesome photographs that are included among

Dr. Brancali's slides cannot assist the jury in reaching a conclusion about the adequacy of

Zyprexa's labeling. This presentation material is purely related to phase-two issues,

irrelevant to the first phase of trial under Alaska Rules of Evidence 401 and 402, and this

material as well as Dr. Brancati's testimony related thereto should be inadmissible.

5. Regardless orthe relevancy of Dr. Brancati's presentation material,

several slides are unfairly prejudicial to Lilly.' Dr. Brancati includes two full-page

photographs, one of a foot with several toes amputated, and the second of a foot with

.' Def.', Mol. in Resp. 10 the CI;" On-Record Comments DUri~g the Jan. 29, 2008 Hearing, Feb. t2,2oo8
(requesting reconsIderation of the Court 5 av. 14,2007, Order). Lilly s mouon also ",ould have yielded evidence
relevant to liability.

, PI.'s Opp. to Lilly's Mol. for Reconsideration and Resp. to Ct.'s Order, Feb. 21, 2008.

• Order, Feb. 22. 2008.

7 Exh. B.
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everallarge, open sores. The sole purpose of the c slides is to shock and horrify the

jUl). Case law is clear that evidence of this nalure is imperrni sible.'

6. Additionally, Dr. Brancati notes that he relies upon the 2007

Zyprexa label change to suppon his opinion. Dr. Brancati, however, did not supplement

his expen repon to add this additional basis, and Lilly was not afforded the opponunity to

cross-examine Dr. Brancati as to this additional basis. Dr. Brancati, therefore, should be

precluded from testifying about Zyprexa's 2007 label change, and this basis should be

struck from his presentation matcrial.9

7. Striking the slides referenced in Exhibits A through C from Dr.

Brancati's presentation material would take minutes to accomplish and will not disrupt

the tate's case. As the tate has done for the past two days, Lilly expects that it will

employ a technology specialist during today's proceedings who can adjust Dr. Brancati's

presentation appropriately to the Coun's ruling.

8. For the foregoing reasons, Lilly requests that the Coun enter an

Order excluding the presentation material of Dr. Brancati referenced in Exhibits A

through C, and preventing Dr. Brancati from testifying about any of this excluded

material.

DATED this 6th day of March, 2008.

• See. e.g.. Campbell v. Keystone Aerial Sun',,>'s. Inc., 138 F.3d 996, 1004 (5th Cir. 1998) (in wrongful
death suit against aerial survey company. excluding photos of scene showing remains of victim, to prevent decision
based on "visceral response"); Shahid v City aJDetralt, 889 F.2d 1543, 1545-46 (6th Cir. 1989) (in suit arising OUI

ofdeath ofjail inmate. excluding photos of body); Panko v Food FOIr Srares. Inc .• 403 F.2d 62, 64 (3d Cir. 1968)
(in suit against store arising out of slip-and-fall, excluding photos of plaintiff); Hrabak v, Madison Gas & E/ec. Co.,
240 F.2d 472, 479 (7th Cir. 1957) (excluding photos of plain lifT taken when he was being Irealed for his injuries and
showing his face distorted with pain).

9 See Slide anached as Exh. C.
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Attorneys for Defendant

PEPPER IIAMILTO LLP
ina M. Gu aek, admitted pro hac vice

George A. Lehner, admitted pro hac vice
John F. Brenner. admitted pro hac vice
3000 T\\o Logan quare
Philadelphia, PA 19103-2799
(215) 981-4618

By: -,~~~'$.,+t-=---=::::::==--
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Exhibit A



Diabetes Leads to Long-Term Health
Problems & Death by Damaging Blood Vessels

• Macrovascular Disease

• Blockage of large arteries to heart, brain, and leg

• Leads to heart attack, hean failure, sttoke, and gangrene

• Microvascular Disease

• Nan-owing of small arterioles in retina, kidney, nerves

• Leads to characteristic diabetic damage to these organs
• Retinopathy ~ Blindness

• Nephropathy ~ Kidney Failure / Dialysis

• Neuropathy ~ Leg pain, Sensation loss, and gangrene
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Atherosclerosis of Vessels Leading to the Heart
also Known As Coronary Artery Disease
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Diabetes Leads to Long-Term Health
Problems & Death by Damaging Blood Vessels

• Macrovascular Disease

• Blockage of large arteries to h art, brain, and leg

• Leads to heart attack, heart failure, stroke, and gangrene

• Microvascular Disease

• arrowing of small arterioles in retina, kidney, nerves

• Leads to characteristic diabetic damage to these organs

• Rctinopathy 0 Blindness

• cphro) alhy 0 Kielney l'ailure / Dialysis

• Ncuropathy 0 Leg pain, Sensation Joss, and gangrene



Diabetic Retinopathy

• Hyperglycemia damages small vessels in retina

• New, fragile vessels grow to cOlnpensate

• Interrupts vision in different ways

• Top cause of blindness in US adults
• Leakage of fluid and proteins in retina

• New vessels hemorrhage into retina

• New vessels hemorrhage into vitreous

• New vessels detach retina

• Diabetes also leads to glaucoma



Diabetic Retinopathy
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Diabetic Nephropathy I

• Damages the filtering function of the kidney

• Microscopic damage causes two problems

• More leaky~ Blood loses vital proteins

• Less flltering~ Waste products accumulate in blood

• Early damage shows in blood & urine tests



Diabetic Nephropathy II

• Later problems are more serious

• Fluid accumulation in legs, chest

• Fatigue, Loss of Appetite

• Accumulation of acids and other toxins in blood

• Leading cause of kidney failure / dialysis



Normal Kidney Function
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Diabetic Nephropathy
Diabetes Affects the Kidney



Diabetic Neuropathy

• Hyperglycemia damages nerve cells

• Most commonly affects the feet and legs

• Leads to several problems
• Paraesthesia (chronic pain)

• Numbness, Loss of Sensation

• Increased Risk of Undetected Injury

• Increased Risk of Infection

• Gangrene

• Amputation (toe, foot, or leg)





Treatment of Type 2 Diabetes
Proven to Reduce Risk ofMicrovascular Disease

• Lifestyle Change
• Reduce calorie intake, More exercise

• Oral Diabetes Drugs
• Sulfonylureas, Metformin, TZDs

• Injected Diabetes Drugs
• Short or long-acting insulin, Insulin mixtures

• Glucose Self-Monitoring



Problems with Current Treatment
for Type 2 Diabetes

• Most patients require multiple drugs

• Some drugs carry risk of hypoglycemia

• Self-monitoring is bothersome

• Some drugs are quite expensive

• Not proven to protect against
macrovascular disease



Public Health Burden of Diabetes

• Morbidity
• Complications, Hospitalizations

• Reduced Quality of Life
• Symptoms and Lost Function

• Mortality
• Excess Risk of Death

• Costs
• Medical costs + Lost productivity
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Opinion Re Higher Risk of Diabetes
with Zyprexa

Further supported by:

• 2003 Consensus Statement

• 2007 Zyprexa Label Change

Diabetes Care. 2004;27:596-601.



R THE STATE OF ALASKA

THIRD JUDICIAL DISTRlCT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

v.

ELI LlLLY AND COMPANY,

Defendant.

FILE opeN coURT
] .s-~cJ~

) Date:-=-------
) M£-~
) CaseNC~6 olf.56:l6 el
)
)
)
)
)

STATE OF ALASKA'S OPPOSITION TO ELI LILLY AND COMPANY'S
MOnO TO PRECLUDE TESTIMONY OF JOEY ESKI FROM TRIAL PHASE

ONE OR PROTECTIVE ORDER REGARDING HER TESTIMONY

After Eli Lilly and Company ("Lilly") identified Joey EsJd as an Alaska-based

sales representative during discovery in this case, the State of Alaska ("the State")

noticed her deposition on November 21, 2007. While the deposition was originally

scheduled for December 13, 2007, pursuant to Lilly's request, the deposition was re-

noticed for February 28, 2008. 1 Lilly initially placed Ms. EsJd on its witness list on

January 7,2008.2 Lilly kept Ms. EsJd on its Final Witness List dated February 22, 2008.

The State engaged in discussions with Lilly in early February, making clear that not only

was the State interested in deposing Ms. EsJd, but also intended to call her live at trial to

, Exhibit A, Notices of Deposition dated November 21,2007 and February 13,2008.
2 Exhibit B, Eli Lilly and Company's Supplement to Preliminary Witness List.
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to Plaintiff's counsel that Lilly would "work

with" the State to make Ms. Eski available to testify live at trial upon 24-48 hours notice.

Throughout this litigation, Lilly has argued the State's evidence regarding Lilly's

conduct was insufficient to prove its claims without some evidence that conduct

complained of actually occurred in Alaska. However, Lilly now takes the position that

such evidence is irrelevant to the State's claims and should be kept from an Alaska jury.

Despite the previously scheduled and noticed deposition and the conversations between

counsel regarding Ms. Eski's availability for trial, Lilly has on the eve of trial desperately

attempted to make her unavailable. First, it unilaterally canceled her deposition the day

before it was previously scheduled, requiring the intervention of this Court for

rescheduling it. Then, Lilly informed the State for the first time that Ms. Eski would be

unavailable for a large portion of the trial. Now, Lilly seeks not only to preclude Ms.

Eski's live testimony, but also seeks to preclude testimony from the deposition it tried in

vain to prevent. The Court should deny Lilly's request.

In Pennsylvania Employees Ben. Trost v. Zeneca, relied heavily upon by the Court

in its recent summary judgment decision, the 3rd Circuit Court of Appeals correctly

pointed out that under 21 C.F.R 202.1 (1)(2) ,material such as brochures, detailing pieces

and other information for use by medical practitioners disseminated by or on behalfo/the

3 Exhibit C, Emails between counsel dated February 9 through 14,2008.
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manufacturer are considered labeling, not promotion or advertising.' The court went on,

however, to cite 21 C.F.R. 202.1(IXI) for the proposition that advertising included

"physician-directed pitches by sales representatives. ,,5 The portion of the regulation cited

does not actually state this, but instead only includes "advertisements in published

journals, magazines, other periodicals, and newspapers, and advertisements broadcast

through media such as radio, television, and telephonic communication systerns:.6

Regardless, it is clear that court, and this Court, drew a clear distinction between

promotion or advertising and labeling. The labeling claims still stand in this case - both

as to common law negligence and with respect to alleged violations of Alaska's Unfair

Trade Practices Act- and they were the principal focus of Ms. Eski's deposition.

Ms. Eski's testimony contains relevant and admissible evidence that goes to the

heart of the State's claims, i.e., that Lilly failed to properly warn of Zyprexa's risks and

actively misrepresented Zyprexa's safety. In Lilly's opposition to the State's Motion to

Preclude Testimony or Argument That Zyprexa's Labeling "Warned" of Diabetes,

Hyperglycemia or Weight Gain, Lilly asserted that whether it had fulfilled its duty to

warn "depends on all the information communicated by the manufacturer,....,,7 As a

: Pennsylvania Employees Ben. Trost v. Zeneea, 499 F.3d 239, 244 (3rd Cir. 2007).
1d.,245.

"21 C.R.R. § 202.1(1)(1).
7 Defendant Eli Lilly and Company's Opposition to Plaintiff's Motion to Preclude
Testimony or.Argument That Zyprexa's Labeling "Warned" of Diabetes, Hyperglycemia
or Weight Gam, I.
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sales representative of Lilly, Ms. Eski is the literal face and voice of the company in

Alaska. She has interacted with State officials and physicians in Alaska, both public and

private.8 Ms. Eski's testimony is directly relevant to whether or not Lilly satisfied its

duty to warn of Zyprexa's risks, or whether it misrepresented those risks to physicians,

and has nothing to do with whether or not Lilly promoted Zyprexa for off-label or non-

in.dicated uses, the only claim this Court dismissed.

In her deposition, Ms. Eski testified that physicians need to know all available data

or information about a product, and that she played an integral role in Lilly's

communications in Alaska about Lilly products.9 Lilly representatives in Alaska such as

Ms. Eski delivered the "comparable rates" message to physicians in A1aska. IO The

message was delivered in part with the use of detail pieces or brochures which, under the

Zeneca case and federal regulations, constitutes "labeling"." These are brochures the

State has alleged were used in Alaska, and evidence and testimony from this deposition is

relevant evidence of that fact.

Ms. Eski also testified regarding an issue raised by the State in a motion in limine,

that is, the difference between a warning and an adverse reaction in the package insert of

product label. Ms. Eski testified there was a significant difference between the two in

• Exhibit D, Deposition of Joey L. Eski, February 29, 2008, at 10, 12-14 and 38-39.
Old. at 187-89.
'·ld. at 132-34, 138-41, 143-44, 146-48 and 150-56.
" ld. at 150-57; Exhibit E, exhibits 10 and II from Deposition of Joey L. Eski, February
29,2008.
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terms of severity and the rate of incidence of a particular side effect. '2 She further

testified that warnings resulted in more focus and detail in communications with

physicians on issues regarding side effects, and that warnings have a significant impact

on such discussions. 13 Ms. Eslci stated that a warning was an "alert" which would be

proactively communicated to physicians, a "big difference" distinguishing it from an

adverse reaction. 14

Ms. Eslci's testimony is also relevant to issues raised by Lilly in its defense, for

example, its argument that the State has not restricted access to Zyprexa. Ms. Eslci, in her

role as a sales representative for Eli Lilly in Alaska, was involved in activities which

sought to influence politicians and agency personnel in Alaska to maintain "open access"

to mental health medications, including Zyprexa. 1S As a member of the "Alaska State

Action Team," a team composed of Eli Lilly representatives, a contract lobbyist and a

public relations firm, Ms. Eski personally participated in efforts such as securing letters

from physicians, recruiting speakers, advocates and thought leaders, and assisting in

lobbying efforts directed at politicians in Alaska to defeat efforts that could have resulted

in the restriction of access to Zyprexa. One of these lobbying efforts involved legislation

that, if it had passed, would have resulted in mental health medications being "carved

12 Exhibit 0 at 210-12.
13 Jd. at 225-27,229.
" Jd. at 272-73.
"!d., at 67, 71-72, 75-78, 80-86, 88-92, 97-100, 103-07 and 112-18.
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out" of consideration by Alaska Medicaid's Pharmacy and Therapeutics Committee.

This committee can review drugs for, among other things, safety and efficacy.

Page 6of7

RICHARDSON, PATRICK,
WESTBROOK & BRICKMAN, LLC
H. Blair Hahn
Christiaan A. Marcum
David Suggs
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500

BY----;;:?-~~~_:__{L(/#~C'------­
Eric T. Sanders
AI( Bar No. 7510085

FELDMAN ORLANSKY & SANDERS
Counselfor Plaintiff

in her deposition. Even a cursory review of Ms. Eski's deposition testimony reveals the

These are but a few examples of the relevant issues upon which Ms. Eski testified

absurdity of Lilly's position that not a single page or line from that testimony is relevant

in this case. The State has foregone its insistence that Ms. Eski appear live at trial, and

simply asks to present as evidence relevant portions of that testimony from her recent

deposition. For these reasons, the Court should deny Lilly's motion to preclude her

testimony.

DATED this~ day of March, 2008.

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
David C. Biggs
5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999



HENDERSON & ALLEN, LLP
T. Scott Allen Jr.
2777 Allen Parkway, 7mFloor
Houston, Texas 77019-2133
(713) 650-6600

FlBICH HAMPTON & LEEBRON
Kenneth T. Fibich
1401 McKinney, Suite 1800
Houston, Texas 77010
(713) 751-0025

Counsel for Plaintiff

Certificate of Service
Jhereby certify that a true and correct copy of were served by messenger on:

Brewster H. Jamieson
Lane Powell LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.coml

:~per~
Date 3fi
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IN TIlE SUPERIOR COURT FOR THE STATE OF ALASKA

TIllRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff;

vs.

ELI LILLY AND COMPANY,

Defendant.

)
)
)
)
) Case No. 3AN-06-5630 CIY
)
)
)
)
)

OTICE OF VIDEOTAPED DEPOSITION

PLEASE TAKE NOTICE that pursuant to Rules 26, 30 and 30.1 oftbe Alaska

Rules of Civil Procedure, Plaintiff State of Alaska will take the deposition upon oral

examination ofJOEY ESKI at 9:00 A.M. on Thursday, December 13,2001, at the offices of

Ice Miller, LLP, One American Square, Suite 3100, Indianapolis, Indiana 46282. The

deposition will be taken before a Notary Public or some other person authorized by Rule 28

of the Alaska Rules of Civil Procedure to administer oaths and it will be recorded

stenographically and videotaped.

DATED this ~( day ofNovember, 2001.

FELDMAN ORLANSKY & SANDERS
_______ _ • . CaJD:J.S£l.fpL.E1abJtiiJ . _

Pl!LDIoIAl< 0R1..u<sI<Y
&SA/<Il£2S
5OllLSl2fEr

FommIPLoca
A!«:aloAGE. AZ.

99S01
=9<11.m.J5J8
FAX: 9IJ7.27•.O8l9

BY_~
Eric T. San::-;ders=----------

AKBarNo.151oo85

Notice ofVideotaped Deposition-Joey Eski
Page 1 of2

State ofAklska v. Eli Lilly and Ccmpany
Case No. 3AN-06-5630 CI



GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
Cowrselfor Plmntiff

RICHARDSON, PATRICK., WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn
Cbristiaan A. Marcum
Cowrselfor Plmntiff
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Certificate ofService
I hereby certify that a true and correct copy of
Nolice of Videotaped~OD - Joey Eski
was served by mail!~ ! facsimile on:

Brewster H. Jamieson
Lane Powell LLC
301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

~~~ fft-:;:t

----------------------------------

Notice of Videotaped Deposition - Joey Eski
Page 2 of2

State ofAlaska v. Eli Lilly and Company
Case No. 3AN-06-5630 Cl



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

vs.

EULILLY AND COMPANY,

Defendant.

)
)
)
)
) Case No. 3AN-06-5630 CIY
)
)
)
)
)

RE-NOTICE OF VIDEOTAPED DEPOSITION

PLEASE TAKE NOTICE that pursu~t to Rules 26, 30 and 30.1 of the Alaska

Rules of Civil Procedure, Plaintiff State of Alaska will take the deposition upon oral

examination ofJOEY ESKI at9:30 A.M. on Thursday, Febmary28, 2008, at the offices of

Lane Powell, LLC, 301 West Northern Lights Boulevard, Suite 301, Anchorage, Alaska

99503. The depositilJn will be taken before a Notary Public or some otherperson authorized

by Rule 28 of the Alaska Rules ofCivil Procedure to administer oaths and itwill be recorded

stenographically and videotaped.

DATED this -JI.!:- day ofFebmary, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

FaDloIAHClll!.AH3lcr
&,SAHOas

5OOL5nEET

RJumI""""_AI<
99>01

TEL: 9C17:rn.3538
FAI: 907.274.0819

"~ii?~c . 'J,
BarNo. 7510085

Re-Notice ofVideotaped Deposition - Joey Eski
State ofAIllSIm v. Eli Lilly and Company Page I of2



GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele
Cowrselfor Plaintiff

RICHARDSON,PATRlCK, WESTBROOK
& BRICKMAN. LLC

H. Blair Hahn
Christiaan A. Marcum
David L. Suggs
COlOlSel for Plaintiff

J • I.
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&cSAHDEU
>OOLSTUBJ

FoomlFLooo
~AJ(

_1
'I!L:\107.m.ma
PAX: 9111.714.0119

Certificate of Service
I hereby certify that a true and correct copy of
Re-Notlce of Videotaped Deposition - Joey Eski
was served by messenger on:

Brewster H. Jamieson
Lane Powell LLC
301 West Northern Lights Boulevard, Suile 301

. Atichorage, Alaska 99503-2648

Barry Boise, via email <boiseb@pepperlaw.com)

pep~~

~~te . <ift3,{:t:=

Re-Notice ofVideotaped Deposition - Joey Eski
State ofA.lculra v. Eli Lilly and Company Page 2 of2
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PIaintift;

Ms. Eski is a representative ofEli Lilly & Company and is expected to testify in
response to allegations in Plaintiff's Complaint

Dr. Curtiss is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

ELI LILLY & COMPANY'S
SUPPLEMENT TO ITS

PRELIMINARY WITNESS UST

Attorney-Client Privilege

Case No. 3AN-06-05630 CI

fX] rg @ma\Yl&{D"'!
IN TIm SUPERIOR COURT FOR TIm STATE OF ALXiU 7 2DD8 _.'

FElDMAN OIlLMI ~:;y
TI:IIRD JUDICIAL DISTRICT AT ANCHORAGE & SANOas

1. Lucy Curtiss, M.D.
3127 Wesleyan Drive
Anchorage, AK 99508
(907) 563-1000

2. JoeyEski
c/o Pepper Hamilton LLP
3000 Two Logan Square
181b & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Defendant

illLILLYAND COMPANY,

COMES NOW, Defendant Eli Lilly and Company ("Lilly") and hereby

supplements its Preliminary Witness List as follows:



Attorney-Client Privilege3. Tim Franson
clo Pepper Hamihon ll.P
3000 'TWo Logan Square
181!l & Arch Streets
Philadelphia, PA 19103
(215) 981-4000

Mr. Franson is a representative of Eli Lilly & Company and is expected to
testify. in response to allegations in Plaintiff's Complaint

4. R. Duane Hopson, M.D.
Alaska Psychiatric Institute
2800 Providence Drive
Anchorage, AK 99508
(907) 269-7100

Dr. Hopson is the Medical Director of the Alaska Psychiatric Institute, and a
physician practicing in the State of Alaska, and is expected to testify regarding
the treatment of mentally ill patients, including use of antipsychotic
medications.

5. Jeffrey S. Magee, M.D.
36251 Mere Circle
Sterling, AK 99672
(907) 283-7501

Dr. Magee is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

6. Ramzi Nassar, M.D.
2221 Vanderbilt Circle
Anchorage, AK 99508
(907) 212-6900

Dr. Nassar is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

EU uUy '" Compall)'" Supplemeut '" Its Pnllmlnary Wltues, IJst
Stat. ofA/ask;l ~ Ell LJIly and Company (Ca.e No. 3AN..(j6.()S630 CI) Page 2 of4



7. Carolyn Rader, MD.
5314 Sillary Circle
Anchorage, AK 99508
(907) 2 I 2-6900

Dr. Rader is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

8. Robert Schults, M.D.
613 Alta Court
Douglas, AK 99824
(907) 463-3303

Dr. Scbults is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsycbotic medications.

9. Verner Stilloer, M.D.
12555 Auke Nu Drive
Juneau, AK 99801
(907) 796-8498

Dr. Stilloer is a physician practicing in the State of Alaska, and is expected to
testify regarding the treatment of mentally ill patients, including use 0

antipsychotic medications.

10. Alexander von Haffien, MD.
11540 Trails End Road
Anchorage, AK 99507
(907) 212-6900

Dr. von Haffien is a physician practicing in the State ofAlaska, and is expected
to testify regarding the treatment of mentally ill patients, including use 0

antipsycbotic medications.

Ell UIly .It Compa.y·. SuppJemeollQlts Pre!lmlDary WilD.... List
S/QU ofAJasJuz K Eli Lilly and Company (Cue No. 3AN~S630 CI) Page 3 of 4



DA1ED this 411> day ofJanuary, 2008.

Attorneys for Defendant

PEPPER HAMILTON LLP
Andrew R. Rogoff; admitted pro hoc vice
Eric Rothschild, admittedpro hac vice
3~ 1\vo Logan Square
18 & Arch Streets
Philadelphia, PA 19103
(215) 9814000

LANEP Lu.c

Eli UHy & Compuy'. SupplOlDent to its PnlimIDlry WItness List
SIDle ofAlluka K EJJLilly and CoI1lJHUlY (ea.. No. 3AN~6-()5630 CI) Pag.40f4
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~rom: Lehner, George A. [Jehnerg pepper/aw.com]
nt: Wednesday, February J3,2008 9:34 AM

To: dsugg ltglobaJ.nel; Boise, Barry

Cc: Brenner, John F. .
ubject: RE: Zyprexa AK - Deposition of Joey Eski

Dave - I will call you later today.

Georg<' A. Lehner
Pepper Hamilton UJ'

600 t4th SlJ«1 N.W.
WashiagtOD D.C. 20005-2004

Tde,202-Z2ll-1416

Fax, 202-Z2ll-166S

Jehner~ppedaw.com

From: David Suggs [mailto:dsuggS@attglobal.net]
sent: Wednesday, February 13, 2008 10:19 AM
To: dsuggs@attglobal.net; Boise, Barry
Cc: Brenner, John F.; Lehner, George A.
Subject: RE: Zyprexa AK . Deposition of Joey Eski

Helloooooooooooo??

From: David Suggs [mailto:dsuggs@attglobal.net]
sent: Tuesday, February 12, 2008 9:38 AM
To: 'Boise, Barry'
Cc: 'Brenner, John F.'; 'Lehner, George A.'
Subject: RE: Zyprexa AK - Deposition of Joey Eski

I didn't hear back from you yesterday on the question of whether Lilly will agree to make Ms.
Eski available to testify Jive in the State's case-in-chief upon 24 or 48 hours notice, or whether
you prefer that we subpoena her. Any word?

From: Boise, Barry [mailto:BOISEB@pepperlaw.com]
sent: Saturday, February 09, 20084:48 PM
To: dsuggs@attglobal.net
Cc: Brenner, John F.; Lehner, George A.
Subject: Re: Zyprexa AK - Deposition of Joey Eski

Will get back to you on Monday on second question.
Barry H. Boise
Pepper Hamihon LLP
__________,Aoom~s~uw

215.981.4591



David uggs

Richardson. Patrick, Westbrook & Brickman

27995 Boulder Circle

horewoo<!, MN 55331

Telephone: 952-401-4377

E-Fax: 425-963-3467

This communication may be attorney-client privileged or ol.herwise confidential. Ifyou are not the intended recipienL, please
delete this message and notify the sender of this error.

This email is for the use ofthe intended recipient(s) only. Ifyou have received this email in error. please notify the sender
immediately and then delete it Ifyou are nOI the intended recipienl, you must not keep, use. disclose. copy or distribute this
email without the author's prior pennission. We have taken precautions to minimize the risk of transmitting software viruses.
but we advise you to carry out your own virus checks on any attachment to this message. We cannot accept liability for any
loss or damage caused by software viruses. The infonnation contained in this communication may be confidential and may
be subject to the attorney-client priVilege. If you are the intended recipient and you do nor wish to receive similar electronic
messages from us in future then please respond to the sender to this effect.

This email is for the use of the intended recipient(s) only. If you have received th.is email in error, please
notify the sender immediately and then delete it. If you are not the intended recipient, you must not
keep, use, disclose, copy or distribute th.is email without the author's prior perm.ission. We have taken
precautions to minimize the risk of transmitting software viruses, but we advise you to carry out your
own virus checks on any attachment to th.is message. We cannot accept liability for any loss or damage
caused by software viruses. The information contained in this communication may be confidential and
may be subject to the attorney-el.ient privilege. If you are the intended recipient and you do not wish to
receive similar electron.ic messages from us in future then please respond to the sender to th.is effect.

This email is for the use of the intended recipient(s) only. If you have received th.is email in error, please
notify the sender inunediately and then delete it. If you are not the intended recipient, you must not
keep, use, disclose, copy or distribute th.is email withoul the author's prior perm.ission. We have taken
precautions to minimize the risk of transm.itting software viruses, but we advise you to carry out your
own virus checks on any attachment to th.is message. We cannot accept liability for any loss or damage
caused by software viruses. The information contained in th.is communication may be confidential and
may be subject to the attomey-cl.ient privilege. If you are the intended recipient and you do not wish to
receive similar electron.ic messages from us in future then please respond to the sender to th.is effect.



From: David Suggs [dsuggs@anglobal.net]
$enl: Thursday, February 14,20088:56 AM
To: 'Lehner, George A.'
Subject: RE: Wimesses
George-

Can you give me a ball park estimate as to the week when you would expect to call the
witnesses?

From: Lehner, Georye A. [mailto:lehnerg@pepperlaw.com]
sent: Wednesday, February 13, 20086:26 PM
Tn: dsuggs@attglobal.net
Ce: Boise, Barry
Subject: Witnesses

We will work with you to produce Ms £Ski at erial withom need for a subpoena assuming you will reciprocate with those
wimesses represented by the State. Those witnesses are:
Dr hopson (api), Campana (slate phann director), Karleen Jackson (current commissioner), Gilbertson (fonner
commissioner) all represented by stale at their deps.

This email is for the use of the intended recipient(s) only. If you have received this email in error, please
notify the sender immediately and then delete it. If you are not the intended recipient, you must not
keep, use, disclose, copy or distribute this email without the author's prior permission. We have taken
precautions to minimize the risk of transmitting software viruses, but we advise you to carry out your
own virus checks on any attachment to this message, We cannot accept liability for any loss or damage
caused by software viruses. The information contained in this communication may be confidential and
may be subject to the anomey-client privilege, If you are the intended recipient and you do not wish to
receive similar electronic messages from us in future then please respond to the sender to this effec!.
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A I do.

Q In fact, you've had considerable

experience in helping Eli Lilly engage in

contacts with the State of Alaska; isn't that

true?

A You'd need to define considerable for

me, but I've had -- I've had some contact.

Q Yes. Tell the jury, please, the contact

that you have either had personally or

coordinated for Eli Lilly in the contacts for the

11 State of Alaska, please.

12 A Do you mean with the State employees

13 or I'm --

14 Q Of any sort.

Page 10

15 A Of any sort. Okay. I've had minimal

16 contact with the director of Medicaid, State

17 Medicaid, Dave Campana, over the last ten-year

18 span. You know, interactions as far as

19 introducing myself so he has a contact with

20 Lilly. That's my main interaction --

21 interactions with him. I've infrequently called

22 on him before we had public health people that

23 came up here and did that.

24

25

Q

A

You frequently

Infrequently.

No....hem Lights Realtime & Reporting, Inc.
(907) 337-2221



13 in some detail.

14 Let me go back to my question,

15 which I briefly got off of, about your contacts

16 with the State of Alaska.

prescription of Zyprexa here in Alaska, correct?

MR. BRENNER: Object to the form.

Page 12

in

That is not correct.

(BY MR. ALLEN) Okay. We'll cover thatQ

A

A Yes.

Q And they specifically had the

responsibility on behalf of Eli Lilly to be

contact with the State Medicaid Department?

A Yes.

Q And their responsibilities in that

regard were to do everything they could to assure

that there were no restrictions placed on the

10

11

12

Q You told us about your contact with

Mr. Campana. Can you tell the jury the remaining

contacts you've had with the State of Alaska or

the representatives of the State of Alaska

involving your duties at Eli Lilly?

A Do you consider the State hospital State

employees? I mean --

Q Ma'am, I just can only -- really I can

17

18

19

20

21

22

23

24

25

A Sure.

Northern Lights Realtime & Reporting. Inc.
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only get your testimony and then we can determine

later.

A Okay. My primary responsibility would

have been for Alaska psychiatric Institution,

which is our State hospital for the entire State.

And I would work with the medical director and

all the physicians and the pharmacy in that

facility. Other--

Q When you were working, and we're using

10 your words, working with the director of that

11 facility and the employees, who was paying you?

12 A Eli Lilly and Company.

13 Q Okay. And what kind of work did you do

14 at the State hospital for Eli Lilly?

15 A At the State hospital with Eli Lilly, a

16 lot of educational programs. We -- I would come

17 in and present at medical staff meetings or I may

18 bring a speaker in that they requested or someone

19 that I have come into town that they're

20 interested in hearing. Provide them with, you

21 know, updated information on Zyprexa would be,

22 you know, one of my primary goals. And, you

23 know, really just respond to what their -- what

24 their needs are in terms of what information they

25 need from Lilly, what kind of resources they

Northern Lights ReaJlime & Reporting, tne.
(907) 337·2221
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in response to an

If somebody asks me a

they could use.

Q And you did this on behalf of Eli Lilly

and Zyprex --

A Of course.

Q Let me finish.

A Yeah. Sorry.

Q No need to apologize. We'll talk about

that.

A Jumping ahead, I guess.

Q That's all right. It's going to be a

while, so we can just take our time.

A Okay. Sure.

Q And you did those activities at the

State hospital on behalf of Eli Lilly?

A Yes.

Q They included, as you said, providing

information to the State employees and the

doctors and personnel at that hospital about

Zyprexa?

A Sure. Yeah.

Q And, of course, you could not ever

provide information that would be outside the

label, could you?

A No -- well, in

unsolicited question.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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changed a lot over the years. Can you please

tell us?

A I can speak to how it's changed

personally in my position.

Q Okay. And do you know how it's changed

within the company?

A I have a basic idea, but not an overall.

I don't have a real clear --

9 Q Well, I'd like you, first, to give us

10 your basic idea of how the sales forces for

11 Zyprexa have changed within the company.

12 A Originally when I started, the

13 neuroscience division was responsible for all

14 areas of mental health, so -- and I can only

15 speak to Alaska, but here I was responsible for

16 the entire State of Alaska for Zyprexa. And I

17 was

18 Q Beginning in -- let me interrupt you

19 there. Beginning of September of '98?

20 A That's correct.

21 Q You were responsible for the entire

22 state?

23 A Yes, but my responsibilities were mental

24 health only. So I would be private practice

25 psychiatry, community mental health psychiatry,

onhem Lights Realtime & Reporting. lnc.
(907) 337-2221
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PIl&C 39

Joey ElIki

Okay.

So basically the whole -- the whole

Q

A

8

9

State facilities, like the State hospital, Native

health, and military 000 accounts would have been

my responsibility.

Q 000 accounts?

A Yes. So like Elmendorf, or like an Air

Force Base or a VA Hospital would be a 000

7 account.

10 region.

11

12

13

14

Q

A

Q

A

The whole shooting match.

The whole shooting match, yes.

Okay. Go ahead.

At some point -- the Lower 48 was all

15 what we call a bi-ad for partners, whereas

16 Alaska, because it's smaller in terms of the

17 number of physicians had always been a un-ad. So

at one point a partner was added, and I became a

bi-ad just to match the Lower 48 setup.

Q Can we stop you there? When was that?

Probably in 2000, wasn't it?

A I can't remember the exact date.

Q About the time of the primary care

physician launch?

18

19

20

21

22

23

24

25 A NO, it had nothing to do with primary

orthern Lights Realtime & Reporting, Inc.
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Joey Eskj

sometimes when people say it to me I feel like

other teams you've been on for Eli Lilly?

A Sure, that I can remember. The Alaska

State Action Team --

Pagc67

let me

Or in -- well, you know what, ma'am,

Okay. By the way, before we get into

Q

Q

k Besides being a salesthat, why don't I as you:

representative or now executive sales

representative, the other duties and

responsibilities or teams you've been on here in

Alaska.

A Sure.

Q Can you tell the jury what other teams

you've been on for Eli Lilly here in Alaska?

A In Alaska specifically?

I'm getting tricked. So let me

rephrase the question.

Can you tell the jury, please, what

Q Do you remember the Alaska State Action

Team?

A I do, uh-huh.

Q There's been a lot of teams.

A -- which you're referencing.

Q Hold on, ma'am. You said of which I can
remember. That's leaves me under the impression

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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_7,
can give me? If you can't, just say you can't.

A Probably not.

Q I just wanted to clarify that for the

record.

A Okay.

Q All right.

This Alaska State Action Team --

A Uh-huh.

Q -- what was its goal in regard to

Zyprexa?

A The Alaska State Action Team isn't

specific to Zyprexa.

Q Okay. Tell us what its goal is, please.

A Its goal is open access for mental

health drugs, and they may -- they might work

with other divisions, but I don't -- I'm not

involved with that.

Q That's exactly what I thought it was.

The -- well, tell the jury what open access is.

A Open access is a physician's choice to

pick whatever medication they feel is appropriate

for the patient that they're treating.

Q Now, you understand -- I'm sure you

do that the Medicaid system picks up the bill

for Medicaid patients here in Alaska, right?

15

16

17

18

19

20

21

22

23

24

25
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A Sure.

Q And you understand that the State

obviously has an interest in trying to do that as

economically as possible; you understand that?

A I do.

Q And you understand that there have been

proposals at times to restrict the sale and

distribution of certain drugs in order to change

the formulary; do you understand that?

10 A You know, I'm having trouble with the

11 word restrict because --

Page 72

24 there are.

15 drug list, which is not a restriction

18 health or what type of physician they are, they

19 can always write on a prescription "medically

20 necessary," if it's a preferred drug list.

21 Q Right. But a preferred drug list is

22 different than open access, true?

orthem Lights Realtime & Reponing, lnc.
(907)337-2221

Well, you use whatever word and explain

tell me what you understand

The State of Alaska proposed a preferred

That's right.

-- and so physicians, no matter mental

There are slight differences, yes. Yes,

An open access formulary would allow the

A

Q

Q

A

A

Q

to me

12

13

14

16

17

23

25



ask Dave Campana or somebody about the mechanics

of how the State of Alaska institutes their prior

authorizations, but
Q Well, you had a concern or your bosses

had a concern about the State prior authorization

pending State legislation, did they not?

A I don't remember.

(Exhibit 3 marked.)

Q Well, I'll help you remember maybe.

14 April of 2003. Do you see that?

Q Who are the people that you're sending

this e-mail to?

Q I see it's to docatfish, mentalh and

m1angdon and to rnassar and to worthmore and

wsnow with a carbon copy to Mr. Hattori; is that

correct?

Nonhem LighlS Realtime & Reponing. Inc.
(907) 337·2221

Uh-huh.

Okay.

Exhibit 3.

Is that yes?

Yes, yeah.

Sure.

There's an e-mail that you wrote in

That is correct.

The first one, I'm not sure who that is,

Q

A

A

Q

A

Q

A

A

A

10

11

12

13

15

16

17

18

19

20

21

22

23

24

25



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and I don't know who the second one is either.

Mlangdon is Mary Langdon, rnassar is Ramzi

Nassar. Worthmore, I believe, is Mari Jeanne

Moore, but I'm not 100 percent positive. And

wsnow is Wynelle Snow.

Q Where do these people work?

A The ones that I can identify are

psychiatrists.

Q And you're carbon-copying your boss, so

you're e-mailing

A Jeffrey is not the boss. I'm sorry to

interrupt you.

Q I'm sorry?

A Jeffrey Hattori, is that what you're

saying?

Q I don't even remember.

A Ask the question again. I'm sorry.

MR. BRENNER: I think you said her

boss and she was saying --

MR. ALLEN: I got that.

Q Let me see where I was.

A Okay. Sorry.

Q The people that you wrote the e-mail to

are doctors?

A Yes. I don't know the -- who the first

Northern Lights Realtime & Reporting. Inc.
(907) 337-2221
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two are.
Q And you're sending them letters that you

prepared for them to sign, right?

A That is not correct.

Q Okay. Well, you're sending -- what are

you sending them?

A I am sending them -- I did not prepare

these documents, so the attachments are not mine.

9 I'm sending them letters that they can look at

10 as -- I think they were just like ideas of what

11 to write.

Page 77

12

13

Q

A

What to write who?

To their -- Frank Murkowski or Joel

14 Gilbertson.

16 to Jeff Hattori -- who is Mr. Hattori?

Nonhero Lights Realtime 4 Reporting. Inc.
(907) 337·2221

Right. Your e-mail and your carbon copy

Jeffrey Hattori is one of the public

Q

A

health representatives, but he's actually -- his

focus is advocacy.

Q Advocacy?

A Uh-huh.

Q And what does that mean? A public

health representative with a focus on advocacy.

A He just works with the advocacy group,

so NAMI Alaska, international NAMI --

15

17

18

19

20

21

22

23

24

25



Page 78

Uh-huh.

Ma'am?

Yes.

And Partners in Crisis __

National Alliance -- I'm sorry

A

Q

A

Q

A

Q NAMI, that's --

A -- Partners in Crisis.

Q Partners in Crisis, right.

A Right, but he doesn't work with

providers and he doesn't

Q And NAMI is the National Association of
Mental Health?

8

9

10

11

12

13 National Alliance for Mentally Ill.

Whatever. And the Partners in Crisis is

I don't.

Have you ever heard that Eli Lilly gives

Q

A

Q

police officers.

Q And by the way, these organizations are

funded in part, both NAMI and Partners in Crisis,
by Eli Lilly?

A I don't know the answer to that
question.

Q You don't?

14

15 what, ma'am?

16 A That is an educational program for
17

18

19

20

21

22

23

24

25
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Page 80

likely. I don't know.

likely. Here's what you say in

By the way, you attach -- it says,

That's my best guess, but I don't __ I

A Most

Q Most

A

your e-mail.

Attachments: Alaska PA letter, PA letter, PA

letter, PA letter. What does PA stand for?
Prior authorization?

A I can guess, but I'm not a hundred
percent sure.

Q Why don't you go ahead and do that for
me, please.

Q Let me see. And so I'm trying to think

of a drug that Eli Lilly sold -- would Zyprexa be

one of these drugs that treats these chronic

mental illnesses?

A Sure, but -- yes.

Q Thank you. All right.

Now, you say in your e-mail -- why

did you carbon copy Mr. Hattori?

9 A I can -- I don't know. I can only

10 guess. It's a long time ago. I don't know.

11 Q Well, I mean, you had a business

12 purpose. You wanted Mr. Hattori -- he had asked

13 you to do this, hadn't he? This project.
14

15

16

17

18

19

20

21

22

23

24

25 don't really know.
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8

9

10

11

12

13

Q Prior authorization?

A Sure.

Q And it says: The following documents

and addresses should be helpful in communicating

your concern over the pending State prior

authorization issue. Thanks for your support,

Joey Eski. What is this concern about prior

authorization?

A I don't remember. I do know that in a

physician's office a prior authorization takes a

significant amount of time and that if they have

to go through a prior authorization for whatever

medication it is, it's a big -- it's a big pull

Page 81

14 on their office. I mean, it's hard for their

15 staff and it's hard on them.

16 Q And this is signed Joey Eski, Eli Lilly

17 and Company, right?

18 A That's right.

19 Q Okay. And so you were preparing letters

20 or drafts of letters --

21 A I didn't prepare these. I'm sorry.

22 Q Well, you do -- you remember you didn't

23 prepare it?

24

25

A

Q

I didn't these are not my documents.

Well, where did they come from?

Nonhero Lights Realtime & Reporting. Inc.
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21 legislature, Representative Bill Williams,

22 Senator Lyda Green, Senator Gary Wilken; is that

23 correct?

A I think Jeffrey Hattori, but I don't

remember at this point. I don't know.

Q The attachments that you were sending on

behalf of Eli Lilly and Company came from Eli

Lilly and Company, right?

A I would assume so.

Q Yeah. And you assume it would come from

Jeff Hattori?

A Probably.

Q And you're sending them to the doctors

concerning this prior authorization issue, right?

A It looks that way, but I'm not sure.

Q Yes. And then you list four of the

doctors besides the attached letters. You list

some names that include the governor -- the then

governor's name, Governor Murkowski, Joel

Gilbertson at the Department of Health & Human

Services.

8

9

10

11

12

13

14

15

16

17

18

19

20

24

25

A

Q

A

Q

Uh-huh.

Representative John Harris of the Alaska

That's correct.

You wanted -- so you were having these

Northern Lights Realtime & Reponing. Inc.
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doctors try to assist Eli Lilly in a lobbying

campaign for Eli Lilly, right?

MR. BRENNER: Objection to the

form.

A You know, we never asked them to do it

for Lilly specifically. I mean, just open access

in general, so --

Q (BY MR. ALLEN) You were -- you were --

A -- no prior authorization for anything.

Nothing.

11

12

13

Q

A

Q

Nothing?

For mental health drugs.

So you were trying to stop prior

Page 83

A Yes.

Q That would include Zyprexa?

A It includes Zyprexa.

Q Right. And do you remember being asked

to find speakers and advocates to defend the

14 authorization for mental health drugs?

15

16

17

18

19

20 mental health medications that Eli Lilly sold?

21 A Speakers and advocates. For this topic

22 specifically? For open access or for

23

24

Q

A

For any topic.

I don't know what you're asking me. Say

25 it again, please.

onhem Lights Realtime Reponing. Inc.
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(Exhibit 4 marked.)

Q Yes, ma'am. I'm going to hand you what

I've marked as Exhibit 4. And by the way, I

don't have time today to go over all of them, but

there's many of these in the files with your name

on it.

A Sure.

Q This is a -- at the top it says, Alaska

State Action Team, ASAT, Meeting Minutes, March

of 2004. Have you ever been to, first of all, an

Alaska State Action Team Meeting?

A They're by phone.

Q Okay. Your attendance right there. It

says Joey Eski, Neuro Institutional Sales, Eli

Lilly, right?

A Right.

Q Tell me we see ASAT Meeting Minutes.

Objectives: Full MH Medication Carve-out.

Do you see that? Want me to help

Q Well, no, ma'am.

is right up here.

A I'm sorry.

Q Do you see that?

Page 84

I think the objective

Right here?

you?

A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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A I do see that.

Q Tell us -- tell the jury what that

means.

A A full mental health carve-out?

Q Yes, ma'am.

A Would be -- I believe my understanding

of it is to have mental health drugs

legislatively carved out by using a House Bill or

Senate Bill instead of having it reviewed by the

10 preferred drug list P&T committee.

Page 8S

11

12

Q

A

Why would you want that done?

I don't know. I mean, it's just two

13 ways to do the same thing.

prescriptions, correct?

A No prescriptions on any mental health

drugs.

Q Objection; nonresponsive. And I think

you also misspoke.

A Oh, I did?

Q You were trying to get no restrictions

on any mental health drugs, according to you,

including but not limited to Zyprexa, correct?

14

15

16

17

18

19

20

21

22

23

24

25

Q

A

Q

What thing are you trying to accomplish?

Open access.

Okay. No restrictions on Zyprexa

Northern Lights Realtime & Reponing. lnc.
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Right.
Q And you, in fact, were involved in a

team that was looking to try to get legislation

passed in this state on that matter, right?

A I was a participant in the team.

Q Yes. So we see now you have sent

letters to doctors and gave them lists of elected

representatives, right?

A Uh-huh.

Q Is that a yes?

A Yes.

Q And you were on a team that had as its

goal specific legislation that would help protect

access to drugs including Zyprexa, correct?

A Yes.

Q Do you think any of this activity

involves the desire to make money by Eli Lilly?

A We are a business. It is a business.

Q But just so the record is clear, here in

Alaska you can personally speak to the fact that

there are activities, teams, meetings and persons

with job responsibilities whose focus is on

maintaining access to Lilly's drugs in particular

and Zyprexa is one of those, right?

MR. BRENNER: Objection to the

Northern Lights Reahime & Reporting, !nc.
(907) 337·2221
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That's correct.

Do you know the lobbyist's name?

I do.

Tell the lobbyist's name, please.

Sam Kito.

Have you worked with him?

I have not worked directly with Sam

You've been in meetings with him?

On the phone, by phone.

What's the lobbyist -- what's his job?

the legislature and the governmental

A Yes.

Frank Dorr, Lilly; is that correct?Q

A Yes.

Q Now, you also had a lobbyist that you

all hired to help you with this open access,

correct?

Q Okay. Jeffrey Hattori, Lilly; is that

correct?

A

Q

A

Q

A

Q

A

Kito.

Q

A

Q

To lobby

offices?

A

13

14

15

16

17

18

19

20

21

22 You know, I -- I don't really know

23 exactly what his -- what we've engaged him for.

24 You know, on calls it's usually -- he's usually

25 the person that updates on what House Bill or

onhem Lights Realtime & Reporting, Lnc.
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Senate Bills are out there. I mean, he's kind

of he's kind of the

Q The political guy?

A Yeah.

MR. BRENNER: Objection to the
form.

A I don't know.

Q (BY MR. ALLEN) Right. And then we've

got the PR firm. You all have a PR firm also, do
you not?

11

12

A

Q

Yes, it is.

Ms. Barbara Smith and that firm is
13 Harris and Smith, right?

to help Lilly

drugs, including

Objection to the

I'm not familiar with the firm.

Well, those are the people that attended

A

Q

A Uh-huh.

Q Is that a yes?
A Yes.

Q And that was to try
maintain open access for its
Zyprexa, right?

MR. BRENNER:

14

15

16 the meeting, Lilly employees and contract people

17 that Lilly hired on the Alaska State Action Team,
18 right?

19

20

21

22

23

24

25
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form.

no question.

meeting. I don't see any.

MR. BRENNER: Strike that. There's

Page 90

That was -- it's more, it's bigger.

access for everyone

A

It's to help maintain open

and Lilly's a piece of it.

Q (BY MR. ALLEN) Okay. I'm just looking

for the other companies that attended this

MR. ALLEN: Oh, there's a question.

Let me rephrase it into another way.

Q On this Alaska State Action Team did you

have any non-Lilly personnel or non-Lilly hired

personnel on this team?

Q Thank you. Now, under Action Steps

there's five arrows, and I'm just going to read

the fifth arrow. It says: Kevin slash Joey

slash Jeffrey. I guess Joey is you, Mrs. Eski?

A I would assume that.

Q Work to have speakers and advocates at

P&T meeting to defend MH meds. Can you explain
P&T?

A Pharmacy and therapeutics.

Q And where would these meetings take

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A No.
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if

We're on the record. The time is

place?

P&T.

A Okay.

THE VIDEOGRAPHER: Going off the

record at approximately 11:36 a.m.

One moment, please.

(Break. )

THE VIDEOGRAPHER: One moment,

please.

Just for the record,

that's not my cell phone. That's your lawyer's

cell phone. So my question -- why don't we take

a break and we'll come back. We're on what is

approximately 11:51 a.m.

Q (BY MR. ALLEN) Mrs. Eski, Scott Allen

again. We took a break at my request. Again,

you need to take a break, you let me know and

I'll take one at your request.

A Okay. Thank you.

Q We don't need to match evenly. If you

have more than me, that's fine. All right?

A All right.

Q On Exhibit 4, the Alaska State Action

Team Meeting Minutes of March of 2004, it

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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15 speakers and advocates were you trying to obtain
16 and for what purpose?

A Sure.

records, as we've discussed, that you are working

with Kevin Walters, Public Health, and Jeffrey

Hattori, public affairs liaison, to have speakers

and advocates at P&T meetings to defend mental

health medications.

Did I read that --

Page 92

And tell -- did I read that right?

Uh-huh.

Yes?

Yes.

And P&T means what?

Pharmacy and therapeutics.

And speakers and advocates, what kind of

To the best of my recollection, it would

Q

A

Q

A

Q

Q

A

A

have been for this -- we would welcome anyone in

mental health that has very strong feelings about

open access and open treatment for patients. So

it could be a psychiatrist. It could be a

clinician. It could be a nurse. Anybody who

interacts with the patients.

Q Okay, but where were you going to have
them speak and advocate?

8

9

10

11

12

13

14

17

18

19

20

21

22

23

24

25
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in Anchorage.

Where is he a psychiatrist?

A He is currently at Langdon Clinic.

Q Ma'am?

A Langdon Clinic.

Q And where is that?

A 401 Dale Street.

Q All right.

A Is that what you're asking me? I

don't

Q Yes, ma'am. All right, ma'am.

Now, you also, as part of your job

12 on this Alaska State Action Committee, would

13 identify potential advocates, would you not?

14 A Define advocate, please.

15 Q Well, let me ask you the question,

16 first. Did you define -- or help recruit

advocates?

A I don't know what you mean by advocate.

I'm sorry.

17

18

19

20

21 Q

(Exhibit 5 marked.)

Yes, ma'am. I'm going to hand you

22 what's marked as Exhibit No.5. I have one for

23 you and one for your counsel.

24

25

A

Q

Okay.

Alaska State Action Team Meeting
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Minutes, teleconference call in May of 2003.

I'll go down to Advocacy Update. Do you see

that?

A I do.

Q And it says: Through the efforts of

Frank Dorr, Jon Hett and Joey Eski. Who are Mr.

Dorr and Mr. Hett?

A Frank Dorr is a district sales manager

for Eli Lilly, and John Hett was a past district

sales manager for Eli Lilly.

Q It says, through the efforts of those

individuals, including you, nine physicians were

secured via Dr. Verner Stillner to support mental

health meds by writing letters or testifying.

Dr. Stillner has secured and sent off five

letters and Joey that's you -- and Mary Beth

are securing more. Jeffrey will work with Joey

and Amy to get the letters to the governor and

co-chairs of the Finance Committee in the House

and Senate, along with the commissioner of the

Department of Human Services. We must continue

to get letters, three exclamation points.

Did I read that correctly?

A You read it correctly.

22

23

24

25 Q Okay. What were you doing there in this

Northern Lights Realtime & Reponing, lnc.
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advocacy update? What was your job there?

A To discuss with physicians open

access

Q Well, ma'am --

A -- basically, and were they

interested -- I mean, how strongly did they feel

about open access that they would want to write a

letter or attend a meeting.

Q Ma'am, it also indicates that you were

involved in getting physicians to write letters

11 and testify and to get letters to the governor

12 and to the legislature and to the Department of

13 Human Services, right?

Page 99

18 A I don't believe so. I don't really

19 recall. I mean, I would guess P&T, but that's a

20 guess.

21 Q P&T?

22 A Yeah.

23 Q The therapy committee, pharmaceutical

24 and therapy committees?

A It looks that way.

Q What were you trying to get these

letters and people who were they going to

testify before, first of all? The legislature?

14

15

16

17

25 A I don't know exactly what the date of

Northern Lights Realtime & Reponing. Inc.
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MR. BRENNER: Objection to the

A Because I was the -- I was a local

person who had the contacts with the physicians.

Q And what was Lilly's goal in this

process?

form.

A You asked me two questions. Why was I

involved and

Q Okay. Let's start with why were you

involved?

Page 100

Open access for all mental healthA

this is.
Q Well, it is -- it's May the 5th, 2003.

It's right there at the top.

A Sure. And I don't know I can't

remember the time frame of when the P&T began.

Q Okay. Well--

A So there was a time leading up to it

that there was no P&T and that they were

considering what kind of system to use.

Q Okay. Well, why were you involved in

the efforts to get letters to the governor and

the legislature and the regulatory departments in

this state? What was your goal? What was your

goal?

13

14

15

16

17

18

19

20

21

22

23

24

25
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wouldn't have produced that list. Verner

Stillner would probably be the extent of my

contact. I've never met Pat Murphy, Jeff Jessee,

any of the other people on this list.

Q Nevertheless, the -- this paragraph

states that Joey Eski has provided a great list

of potential advocates including, and it lists

individuals from the Alaska Department of Health

and Human Services, correct?

Page 103

10 A It's correct, but I -- that's what it

11 says, but I don't believe the document's

12 correct

13 Q Okay. Well, why don't we go --

14 A -- to be honest with you.

15 Q All right. I apologize for interrupting

16 you. Are you finished?

credit for something I didn't do.

Q Okay, ma'am. Let's go to the next page

of this document, the Legislative Battle Plan.

Did you all have a legislative battle plan there

at the Alaska State Action Team?

A That's not my -- that's what I would

consider it, but that's what they call it. And,
] mean, my -- I mean, that's what it says.

17

18

19

20

21

22

23

24

25

A No. I'm just surprised that I got

orthem Lights Realtime & Reponing. Inc.
(907) 337-2221



Q That's what it says. Then, under it,

three bullet points down it says -- you were

involved in this battle plan. It says: Jeffrey,

Joey, Mary Beth and Kevin will continue to get

letters from, quote, thought leaders, closed

quote, and send out ASAP.

Did I read that correctly?

MR. BRENNER: Objection to the

P8ge 104

9

10

11

form.

A

Q

You read it correctly.

(BY MR. ALLEN) ASAP means as soon as

12 possible, right?

13 A Yes.

15 trying to influence the Alaska State legislature,

16 were you not?

MR. BRENNER: Objection to the

form.

A I don't know how to answer your

question. I'm sorry.

Q (BY MR. ALLEN) Well, ma'am, the

document reflects that you were a part of the

legislative battle plan, correct?

And you were involved in the process of

It does kind of. I don't know what

Q

A

14

17

18

19

20

21

22

23

24

25 you're asking me. I'm sorry.
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Q Well, I'm just asking a simple question

now. The document reflects that you were part of

the activities involved from -- excuse me. Let

me rephrase it.

The document reflects you were a

part of the -- Eli Lilly's legislative battle

plan and you had activities and responsibilities

regarding that, true?

MR. BRENNER: Objection to the

Page 105

11

12

13

form.

A

Q

A

I guess.

(BY MR. ALLEN) Thank you.

I can't really answer that. I don't __

14 I'm sorry.

15 Q Well, the document -- the jury will have
16 the document.

17 Ma'am, do you remember there was __

A Do I recall it?

Q Yes, ma'am.

A I do recall it.
Q Okay. Now, on this mental health

Northern Lights Realtime &. Reporting, Inc.
(907)337-2221

18 you were involved in urgent activity surrounding

19 the Alaska State Action Committee in trying to

20 get letters as soon as Possible sent around

21 concerning this mental health carve-out?
22

23

24

25



carve-out, I think I heard you earlier say -- and

I'm paraphrasing. This is my co-attorney here.

h" d n for me and wanted meMr. Marcum wrote t 1S ow

to explore it.

A Okay.

Q He said you said the full mental health

carve-out. I have mental health drugs -- what's

that word?

10

11

Q

about

MR. MARCUM: Carved out.

(BY MR. ALLEN) Here's what you said

I asked you what the mental health

Page 106

12 carve-out was --

it.

form.

Q (BY MR. ALLEN) P&L -- let me rephrase

Do you recall giving an answer that

the goal of this mental health carve-out was to

have mental health drugs carved out of review by

Sure.

-- and we have you say -- and the recordQ

A

will reflect exactly what you said, but it says,

to have mental health drugs carved out of review

by the PTL (sic) committee.

Do you recall that?

MR. BRENNER: Objection to the

13

14

15

16

17

18

19

20

21

22

23

24

25
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the P&T committee?

Mr. Brenner has great humor in

I So we're going to get to it.this, evident y.
Let me see -- what was your goal in

the mental health carve-out? Tell me again.

9

A

Q

A

Q

To not have those drugs reviewed.

By whom?

By State Medicaid P&T.

And the State Medicaid P&T would be the

Page 107

10 committees that would review the safety

11 information concerning the drug, right?

12

13

14

form.

A

MR. BRENNER: Objection to the

You know, P&T looks at a number of

15 things. Safety is just one of them.

16 Q (BY MR. ALLEN) Right. And you were

17 trying to get mental health drugs, including

18 Zyprexa, exempted from the review by the P&T,

19 correct?

20 A Trying to get them exempted. We were

21 trying to have open access to all meds, so that

22 it wouldn't need to go through the review

23 process.

24 Q Yeah. You were trying to have Lilly's

25 drugs, mental health drugs, including Zyprexa,
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exclamation points. All caps, Need letters now,

three exclamation points. All caps, Please read,

colon, Alaska State Action Team Meeting from Joey

Eski.

A Uh-huh.

Q Is that a yes?

A Yes.

Q And you wrote this e-mail, did you not?

from Joey Eski?

Pap 113

Did I read that correctly?

I replied to this e-mail, so that's notA

A Sorry, I'm

Q You see the -- it's right there. The

subject. It says re: Urgent -- it's all capital

9 letters. Urgent, need letters, please read,

10 three exclamation points, Alaska State Action.

11 Isn't it right there?

12

13

14

15

16

17

Q Yes, ma'am. I'm not trying to trick

you. Do you think I'm trying to trick you here?
A Absolutely not. I'm just --

my subject title.

Q Okay. Ma'am, the one we're looking at,

the very top of the exhibit --

Jeffrey and then the next line.

18

19

20

21

22

23

24

25

A Yeah, but I wrote the I wrote the
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A I don't recall, actually. I mean -_

Q Well, we can look back here. As part of

this battle plan, if you go back to the second

page, this is an e-mail chain. Jeffrey Hattori

sends you an e-mail on the same day, May 8th at

just a little after noon. You see that? You see

it?

Q Okay. It says to Jeffrey Hattori, May

8, 2003, from Joey Eski. And it says, Urgent,

Need letters now, Please read, Alaska State

Action Team Meeting. And then it has attachments

again, which is Alaska PA letters, right?

A It looks like they're the same letters

as the last e-mail.

Q And what's the PA stand for?

A I guess prior auth, but I don't recall.

Q Prior what?

A Prior authorization, but I don't recall.

Q And it says -- you write this. It says:

Jeffrey, all these people and more sent letters

in directly. I did not request copies, but will

try to get them, Joey. And the letters were sent

to where, ma'am?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

Yes.

Urgent, Need letters now, Please read.
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14 message to the recipient, and so you would have

15 been a recipient. Would you interpret all

16 capitals, exclamation points and bold letters as

17 being something that's pretty important?

10 was--

Pap. 115

You received it?

I received it, yes.

So the writer is trying to convey a

Q

A

Q

Q

A It is, yes.

Q Does that mean there's some emphasis on

this? Would you agree?

A I didn't write it, but I would guess it

And it says that -- and this is all caps

and bolded, is it not? This e-mail?

And then you're listed as a recipient of the

e-mail.

A I am.

11

12

13

18 MR. BRENNER: Objection to the

19 form.

20 A I guess. I don't know. I didn't write

21 it. I don't really --

22 Q (BY MR. ALLEN) Well, let's see what it

23 says. Let's go back to that e-mail, second page.

24 You there with me?

25 A I am.
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Miles.

What's his job -- public -- what is his

I don't know what his title is.

Well, you told us earlier what his job

A

Q

A

Q

job?

A

Q

is.

A

It's all caps. Also fax copies of

letters to Sam Kito's office. That's the

lobbyist, right?

Yes.

Gives a number. Nate -- who's Nate?

Q The time is now to fully engage our

battle plan to get a mental health carve-out.

Please identify all advocates, including

physicians, to engage in this battle. I have

attached sample letters below. Please secure

letters on letterhead and have sent to those

addressed.

11

12

13

14

15

16

17

18
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16 know Joey was working on some others, however,

17 here are some others. If you have contact with

P.. 117

Did I read that correctly?

who signed up from the APA -- American

Psychiatric meeting, correct?

A Yes.

MR. BRENNER: Objection to the

Q Okay. So you were involved in the

legislative battle plan to try to carve out

mental health drugs from P&T review, were you

not?

A Yes.
Q And when you got this, you responded

within three hours to Jeffrey -- let me see where

it was. You responded -- no, you actually

responded -- your response came ten hours later

and it says: All these people and more sent

letters in directly. I did not request copies,

but I will try to get them; is that correct?

A That is correct.

Q And right below that you're a recipient

12 of an e-mail from Mr. Hattori at 2:00 in the

13 afternoon that says: Thanks everyone for your

14 help on this. I have five letters from

15 Dr. Stillner and other docs from Bartlett. I

18

19

20

21

22

23

24

25
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Where?

Where? Let me see. Right here --

Call?

-- Mr. Kito.

Yes, I was part of the State Alaska

Q

A

Q

Q (BY MR. ALLEN) Yes. Thank you. Now,

worked -- do you remember working with a

Well, first of all, let me ask you:

That last e-mail, Exhibit 6, seemed to indicate

that you at least were instructed to call the

you also

PR firm?

lobbyist

A

A

Team.

form.

10

11

12

13

14 e-mail that you received at 12:09 p.m. Urgent,

15 Need letters now, Please read, Alaska State

16 Action Team Meeting. And then if you go to the

17

18

19

20

21

22

23

24

25

second page, Also fax copies of letters to Sam

Kito's office, right?

A I've never called Sam Kito's office. I

mean, there's -- on the State Action Team I play

a role. So that's not one of my roles.

Q Okay. Well, you were advised to send

these letters that you were gathering in the

legislative battle plan to the lobbyist, right?

A Was I specifically? Let me see. It

orthem Lights Realtime & Reponing. Inc.
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Well, don't -- objection; nonresponsive.Q

Don't you remember giving doctors

the comparable rates message in handouts? You

remember that, don't you?

A Vaguely, yes.

Q Vaguely. Would writings help refresh

your recollection? Would your writings help

refresh your recollection, ma'am?

A Of course.

so it wasn't a big change. I mean, I've never

Q (BY MR. ALLEN) Oh, you've always told

doctors
A No, I've never told them that -- sorry,

go ahead.
Q Did you mean to state that you always

told doctors that Zyprexa carried a greater risk

other than Clozaril?

A No, but I've always told them we don't

10 really know and that, you know, there's lots of

11 risk factors, and weight gain is one of them and

12 you want to look at that and -- you know, I just

13 don't talk to my doctors that way. It's

14 conversational. It's responsive to them, and I'm

15 not going to -- I can't tell them how to practice

16 medicine.

17

18

19

20

21

22

23

24

25
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes.

Q Okay. Well, let me give you some

writings of yours to refresh your recollection.

(Exhibit 8 marked.)

Q Did I mark that already? Well, good for

me.

Ma'am, I'm going to hand you what

I've marked as Exhibit No.8.

A All right.

Q They're some copies of your call

notes

A Sure.

Q -- from the past years. And let me see

if I can point you to some that may refresh your

recollection. I put these in chronological

order. I'll try to find you one.

Here we go. Go back to a meeting

you had with Chuck Ellis in Juneau in October of

2001. It's October 17th.

A Are these numbered at all?

Q Ma'am, they're in chronological order,

so if you can get back to October, 2001. October

Nonhem Lights Realtime & Reporting, Inc.
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4 correct?

14 It's a shorthand. I -- I don't know.

..... 134
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It is.

It is?

I believe so.

It's regarding Dr. Ellis. You know Dr.

Ma'am, I found the shorthand Melvin --

It was a long time ago. I don't know.

I do.

I do.

I do.

So if you go to the prior note, the date

Q

A

Q

A

Q

A

A

Q This is a call note that you prepared,

A

Q

A

Q And you said, Melvin and diabetes data.

What is that, ma'am?

Ellis?

15

16 if you go to the prior note -- go to the prior

17 note for the prior day.

18 A Right.

19 Q August 29th, 2001, when you were meeting

20 with Dr. Nella Davis in Anchorage. You have

21 Melvin written down, do you not?

22

23

5

6

7

8

9

10

11

12

13

24 August 28th, 2001, you have Melvin, do you not?

25



2 A We used to a long time ago. We don't do

3 that very much anymore.

4 Q Okay. Well, back to your note about

5 this issue of what you tell doctors about

6 diabetes. In October of 2001 your note says:

7 Melvin and diabetes data -- skipping along

8 brought late lunch in for him. Lead with

9 diabetes info.

10 Did I read that correctly?

11 A You did.

12 Q So you're leading, you're going into the

13 doctor's office to affirmatively discuss

14 diabetes, right?

15 A You know, to make sure, to make them

16 aware of our current data. I would use whatever

17 was provided to me from corporate at that time.

18 Q Sure. And then you record what you

19 provided and what you said.

20 A Uh-huh.

21 Q He did really -- he did really have an

22 issue, but has heard there may be a problem from

23 other reps. Agreed with comparable rates data.

24 Did I read that correctly?

25 A You did, but I think I had a typo.

Northern Lights Realtime & Reponing, Inc.
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-
Q Okay. Well, why don't you -- yes,

I'm focusing on agreed with comparable

data. Do you see that?

A Uh-huh.

Q Is that a yes?

A Yes.

Q Did you, in fact, have

sell sheets or data sheets that

to doctors?

Page 139

I remember the terminology, but I don't10

11

12

A

remember the -- the sheets.

Q Okay, ma'am. The reason I ask, ma'am,

13 it's in more than one place in your call notes.

14 Let's go to the next page. We were talking about

15 the meeting of October 17th with Chuck Ellis in

16 Juneau. I have one with Jean Boga in Anchorage

17 in October of 2001, do I not?

18 A Yes.

19 Q That's your call note, isn't it?

20 A It is.

21 Q It says: Went through full diabetes

22 info. That's you doing that, right?

23 A Uh-huh.

24 Q Is that a yes?

25 A Yes.

orthem Lights Realtime & Reporting. Inc.
(907) 337-2221



Page 140

She agrees that there are

Some push-back

Do you see that?

A Uh-huh.

Q Is that a yes?

A Yes.

Q It says, Reaction, group in general

A Yes.

Q If you go to the next note,

October 24th, 2001, you're talking to Dr. Mark

8rickson in Anchorage and it says: Action, lunch

presentation, led with diabetes data.

Q It says:

comparable rates across agents.

on weight gain relation.

Did I read that correctly?

11

12

13

14

15 didn't believe there was a direct link between

16 Zyprexa and diabetes, but thought there might be

17 a secondary link with weight gain.

18

19

20

A

Q

A

Uh-huh.

Did I read that right?

You did.

21 Q This is your note. Went through data in

22 detail. Focused on weight gain chart and risk

23 factors. All should have walked away thinking

24 and saying comparable rates.

25 Did I read that correctly?

o<them UghlS Realtime Reponing. Inc.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes.

Q Let's Let's go two

pages back, two pages back, ma'am. Your call

note of November the 14th. You're in

Fairbanks -- of November 14th, 2001. You're in

Fairbanks with Dr. Duane Hopson. Do you see down

towards the bottom of your call note it says:

Showed him -- showed him diabetes data. He

agreed that it made sense. There are comparable

rates across agents. Discussed possibly setting

up another afternoon meeting and presenting data.

Did I read that correctly?

A You did.

Q We need to change tapes.

THE VIDEOGRAPHER: Going off the

record at approximately 12:37 p.m. This is the

end of Tape No.1 of today's deposition of Joey

Eski, being taken on the 29th of February, 2008.

Again, the time is approximately 12:37 p.m.

We're off the record.

(Break. )

THE VIDEOGRAPHER: One moment,

please.

We're on the record. This is the

beginning of Tape No.2 in today's deposition of

Nonhem Lights Realtime & Reponing, Inc.
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Q If you find March 20th.

A I'm looking. Okay. She's a nurse

practitioner, yes.

Q I'm sorry. She can prescribe

medication?

A That's correct.

Q Okay. So you're talking to her because

she can write prescriptions for Zyprexa, right?

A Yes.

Q Thank you, ma'am. It says: Action,

Waffle Wednesday. Showed diabetes in mentally

ill video.

Did I read that correctly?

A You did.

Q So this DVD or -- show diabetes video.

Was that a DVD or is it a tape? I can't

remember.

A I don't know. I mean, it could have

been a VHS tape. I don't know.

Q But it had to be consistent with the

labeling, correct?

A I don't know exactly the reference to

which one is being used here.

Q Well, let's just read what you wrote.

Really good take-aways from the audience. I

omem Lights Realtime & Reporting. Inc.
(907)337-2221
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and I want to make sure: YouIt saysQ

A Yes.

personally took four pages of notes. Follow-up

to make sure each participant came away knowing

that there are comparable rates of diabetes among

patients taking atypical antipsychotics.

Did I read that correctly?

followed up to make sure each participant came

away knowing that there were comparable rates,

10 correct?

11

12

13

A

Q

A

No, follow-up is like a note to myself.

Okay.

So I'm looking at this and -- I mean,

14 I'm guessing because it's been a long time. But

15

16

17

18

19

20

21

22

23

24

25

if I'm showing a video and I'm taking notes on

it, we had lots of at the time CME videos that

were not specific to our product called

psychLINKs and so

Q So let's just read your words, though.

A Right.

Q It says you took four pages of notes and

then you said, Follow up to make sure each

participant came away knowing that there are

comparable rates of diabetes among patients

taking atypical antipsychotics, right?

Nonbem Lights Realtime & Reporting, Inc.
(907) 337·2221



__ at least during the time periodthat there for

we've identified in these brief excerpts of

h 200 3 ou were involvednotes, from 2001 throug , Y

in the comparable rates message?

MR. BRENNER: Objection to the

Page 146

""'Y E5kJ

Okay. Does it all bring it back to youQ

form.

A Around diabetes, yes.

Q (BY MR. ALLEN) Yes. Tell the jury what

10 the comparable rates message was.

11 A I don't recall the specifics of the

12 comparable rates message.

13 Q Just give us the best you can recall.

14 A You know, my message has always been,

15 with diabetes we don't know. We don't know.

16 And, you know, take precautions with patients

17 that have risk factors, so we've done a lot of

18 education on risk factors and education around

19 what are recommended baselines. So to say that I

20 gave a comparable rates message, I'd have to see

21 what you're showing me. And that's not -- I

22 write it as a shorthand to -- that I discussed

23 diabetes. I don't know that I gave the -- I

24 don't know if I gave exactly what you're calling

25 the comparable rates message.

onhem Lights Realtime & Reponing. Inc.
(907) 337·2221



Joey Eski

Q Objection; nonresponsive.

Ma'am, I'm talking about your

notes.

A Right.

Q Your personal notes --

A Correct.

Q -- reflect that you were discussing the

comparable rates message, right?

MR. BRENNER: Objection to the

...... ,.7

17 the comparable rates message?

form.

11 A I refer to it as a comparable rates and

12 I don't but I don't know if I'm specifically

13 giving what you're -- I don't know if we're

14 talking about the same exact message. I'm not

15 sure.

16

18

19

20

21

Q

A

Q

A

Q

(BY MR. ALLEN) Well, who trained you on

I couldn't answer that. I don't know.

Eli Lilly, didn't they?

Well, the company, yes.

Okay. You at least concede that Eli

22 Lilly trained you as a sales representative for

23 Zyprexa on the comparable rates message, right?

24 MR. BRENNER: Objection to the

25 form.

Nonhem LighlS Realtime & Reponing, Inc.
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A I remember receiving training around it.

I don't remember the specifics of it or the

details or who implemented it or what it said, to

be honest with you. It's been a really long

time.

Q (BY MR. ALLEN) It hasn't been that

long, has it?

A It has.

Q Well, what about when the consensus

10 statement came out? Do you recall that?

...... •4'

Zyprexa and Clozaril were worse than the other

second-generation antipsychotics concerning risk

for diabetes and hyperglycemia, did they not?

MR. BRENNER: Objection to the

form.

A You'd have to put it right in front of

me. I don't remember the exact details of it.

Q (BY MR. ALLEN) Okay. Well, are you

still giving the comparable rates message?

MR. BRENNER: Objection to the

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

form.

A

Q

I do, yeah.

The consensus statement indicated that

About what?

(BY MR. ALLEN) Hyperglycemia and/or

ortllem Lights Realtime &. Reponing, Inc.
(907) 337-2221



Joey Eski

Q Let me rephrase the question.

Would you agree that you discussed

the comparable rates message with doctors here in

Alaska or nurse practitioners or other health

care providers when you detailed Zyprexa?

MR. BRENNER: Objection to the

form.

A Comparable rates of what?

Q (BY MR. ALLEN) You never heard the

10 comparable rates message and what it was related

11 to?

12 A Yes, but we have, you know, diabetes

13 versus hyperglycemia. It's different.

14 There's--

15 (Exhibit 10 marked.)

16 Q Well, ma'am, I'm going to hand you

17 Exhibit 10. Maybe this will help clear up the

18 confusion. You recognize this, don't you?

Q Doesn't it say comparable rates of

diabetes and hyperglycemia among psychotropics?

A It does.

Q And isn't this something that you gave

to doctors?

A I can't remember if we left it with

19

20

21

22

23

24

25

A I do recognize this, yes.

Nonhem Lights Realtime & Reponing, loco
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2 Q Well, isn't this the type of information

3 that you would leave -- you know, was it

4 Mr. Noesges -- he's testified under oath this was

5 given to doctors. Are you telling --

6 A I don't know if we could hand it out. I

7 don't know is what I'm saying.

8 Q Does this not appear to you to be -- let

9 me ask this question first: Does this document,

10 Exhibit No. 10, refresh your recollection that

11 you were out detailing doctors and health care

12 providers with the comparable rates of diabetes

13 and hyperglycemia among psychotropics? Does that

14 refresh your recollection?

15 A You know, I remember using this, but I

16 don't know that I actually ever gave this as a

17 message. I've always told my providers we don't

18 know about diabetes and it's so multi-factorial,

19 diabetes is. And you can when I'm interacting

20 with a physician, I don't I just give them the

21 data that we have, but we've never told them

22 either way whether Zyprexa causes or doesn't

23 cause diabetes. It's never been a comfort level

24 for me. I think they have to watch their

25 patients. So I've never -- you know, I've never

onhem Lights Realtime & Reponing, Inc.
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Because

I mean,2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

always told them we don't really know.

this is what we know, but it's not much.

that's what I believe.

Q You through with your answer?

A I guess.

Q Objection; nonresponsive.

Ma'am, on Exhibit No. 10 -- I'm

trying to look for the company that drafted this.

Can you identify it for me, please?

A May I ask you a question first? Sorry.

Or do I ask you? What does it mean, objection;

nonresponsive?

MR. BRENNER: Don't worry about

that.

THE WITNESS: Okay.

MR. BRENNER: You can just answer

his question.

THE WITNESS: Okay.

Q (BY MR. ALLEN) Let me rephrase my

question. Very simple question. I'm trying to

see who prepared Exhibit No. 10.

A Someone at Lilly.

Q They have Lilly this is a Lilly

document, isn't it?

orthem Lights Realume & Reporting. loco
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2

3

4

5

6

7

8

9
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11
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14
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24

25

Q And let me read what Lilly said. It has

a number up there, 1, doesn't it, the number 1.

Do you see it?

A Uh-huh.

Q Is that a yes?

A Yes.

Q Comparable rates of diabetes and

hyperglycemia among psychotropics. Patients

treated with Zyprexa had rates of diabetes and

hyperglycemia comparable to those in patients

treated with Risperidone, haloperidol and

divalproex sodium in clinical trials.

Did I read that correctly?

A Yes.

Q Are you still telling doctors that

today?

MR. BRENNER: Objection to the

form.

A In clinical trials? In the clinical

trials that were used here? I mean, it's

evolved. We have more data. Back then we didn't

have as much data. So in clinical trials -- is

that what you're asking me? Do I still tell them

that in clinical trials we had -- I'm sorry,

Northern Lights Realtime & Reponing, me.
(907) 337·2221



--
you're going to have to define what you mean.

Does it mean premarketing clinical trials?

postmarketing clinical trials?

Q Is that your answer to my question?

A Can you rephrase the question again?

Sorry.

7 Q No, ma'am. Did you answer my question?

8 A I don't know if I answered your

9 question. I need it to be rephrased -- asked

10 again.

Page 1S4

11 Q If Mr. Noesges and others have

12 identified Exhibit 10 as a physician handout, are

13 you disagreeing with them?

14

15

A

Q

No. I'm saying I can't remember.

Okay. You're not denying that this was

16 given?

A Yeah, I can't remember.

Q Let me see if I can get another one.

(Exhibit 11 marked.)

Q Let's see. Exhibit 11, maybe it will

help you see if you can recall the message.

Exhibit No. 11, you see that? Do you recognize

this document, ma'am? By the way, it's poorly

17

18

19

20

21

22

23

24

25

A

Q

No. No, I just don't know.

You just don't know?

Northern Lights Realtime &. Reponing. Inc.
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I need to -- it's upside down.

I don't know
stapled together.

A I remember the concept.

that I remember the document per se as it's

presented here.

Q Uh-huh. Do you see on the third page of

this document -- by the way, if individuals have

testified this was another physician handout, are

you contradicting them or what are you saying?

A I'm saying I have not seen it in this

10 kind of a form. I don't know.

11 Q Okay. What kind of format have you seen

24 Q Okay. So if you look at the third page

25 of this document: How do the medications you use

12 it in?

13 A I just don't remember it looking like

14 this. I mean

15 Q What do you remember it looking like?

16 A I thought it was on a detail piece or

17 something. I can remember. I remember it, but I

don't remember where it was.

Yes.A

Q Okay. But you've already agreed that

anything that was a detail piece or anything you

left with doctors had to be within the label,

right?

18

19

20

21

22

23

Northern Lights Realtime & Reporting. Inc.
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Q Yes, ma'am.

onbem Lights Realtime & Reponing, Inc.
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I don't know that I ever used this.A

Q (BY MR. ALLEN) Okay. Then, put that

Exhibit 11 aside. You said you just can't

remember, right?

A About this document?

form.

Q Ma' am?

A I do see that, yes.

Q Okay. So we know, at least, that this

comparable rates message that you were

transmitting to doctors was within the label

according to you; is that correct?

MR. BRENNER: Objection to the

A Yeah. I mean, it just looks vaguely

familiar. I don't remember.

Q So No. 10, which has a discussion of

comparable rates, you recall, and No. 11 which

discusses comparable rates you have a vague

recollection of?

compare? Rates of diabetes were comparable for

commonly-prescribed psychotropics during

longer-term clinical trials.

Do you see that?

A Uh-huh.

1

2

3

4

5

6

7

8

9

10

11
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13
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24
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19 we saw the policy. Remember?

I'm on leave that I may not have received these

documents because I was not in the field.

Page 157
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Never proactively detail outside of the

You don't do that?

No.

Okay. You've already sworn to that and

So we know regarding safety information

Q

Q

A

A

Q

Q You recall 10?

A Yes.

Q And you do not recall 11?

A Not really, but --

Q But what? But what?

A I mean, there are periods of time when

Q But we do know, because you've sworn to

it under oath and it's a matter of company policy

and we saw it in the company policy, that you

would never detail outside the label, right?

A Right.

Q Right?

A Yeah. Unless a doctor asks me an

unsolicited question. I don't proactively talk

to them about anything off-label.

16

17

18

15 label.

2

3

4

5

6

7

8

9
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3

4

5

6

7

8

9
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A In general, are physicians worried about

Zyprexa? Is that --

Q Ma'am, you're rephrasing -- have you

ever undergone media training?

A No. No, am I doing something wrong?

Q Have you ever undergone any training

like bridging or anything like that?

A No, I have no idea what you're talking

about.

Q Has anybody trained you that when you

answer a question, that you answer the question

with another question? Have you ever undergone

any training like that?

A No.

Q Okay. Then I'll go back to my original

question. Doctors who you detailed on Zyprexa,

they were interested in the risk of Zyprexa, were

they not?

A They are interested in everything about

Zyprexa, all of the available data. So if you're

asking me specifically to this, they're

interested in everything about the drug. They

need to know everything to make their decision.

Q Why do they need to know everything?

Nonhem Lights Realtime & Reponing. Inc.
(907) 337·2221
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1 A they need to

2 patient and look at the patient profile and look

3 at the risk factors of a patient to decide what

4 is going to work for them or what, you know, they

5 think might be not an appropriate choice for

6 them, so

Pase 188

needed to know everything?

A About what?

7

8

9

10

11

Q

Q

A

When did you first learn that doctors

About the product, using your term.

That's my job, is to communicate as much

12 as I can to give them the data to make the

13 clinical decision. They -- ultimately they make

14

15

16

17

18

19

the clinical decision based on the information

that they have.

Q And the information that they have comes

in part from you, does it not?

A It comes in part, but there are other

sources as well.

20 Q Ma'am, I'm fully familiar with that

21 answer. I've heard it a lot in my career.

22 But my question to you was; Part

23 of the information and data comes from you, does

24 it not?

25 A It does, yes. And I --

onhem Ugh.. Realtime & Reporting, Ine.
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you swore to tell

right?O'O'.

Yes.

Q

A

1

2

3

.. ''''Il~

lfiI
i" :.J!II,.~.. ~I<~'".'.,

" '- ~~" .:..~ ; ~~ , .'..

. ---.. ... '., '~. " .(
..'.- ); .... ,.' ....

r
. . .

4 Q And you just got through telling us that

5 the doctor needs to know everything in order to

6 make that choice. Do you recall that?

7 A Everything that's available, yes, they

8 should -- they should know.

9 Q Okay. And why do they need to know

10 everything that's available?

11 MR. BRENNER: Objection; asked and

12 answered.

13 A So that they can customize their

14 decision to the patient.

informed choice, correct?

A Yes.

Q Ma'am?

A Uh-huh, yes.

Q And why do you want them to make an

informed choice?

15

16

17

18

19

20

21

22

Q

A

(BY MR. ALLEN) It's in order to make an

So that they have a better outcome for

23 their patient.

24 Q Right. And if information is hidden

25 from them and is not contained within the

Northern Lights Realtime & Reporting. Inc.
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A That's what I focus on. Yes, and then

my focus is, this is our information, these are

the risk factors. This is how you implement it

in your practice. Not this is what the label

says. This is -- how does it impact your

practice.

Q So when you get a new warning that says

there's undesirable alterations in lipids, you

start communicating that, correct?

A Right.

Q Okay. And you said if the company would

give you material that says that, you begin to

distribute it to your physicians?

A Yes.

Q And when you get a warning that says,

Patients taking olanzapine should be monitored

regularly for worsening of glucose control, you

pass that warning along to your physicians?

A Yes.

Q And when you get a warning of weight

gain and that the potential consequences of

weight gain should be considered prior to

starting olanzapine in the warning section, you

pass that on to physicians?

Northern Lights Realtime & Reponing, loco
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2
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Q And if it's not in the warning section

concerning those statements as we just discussed,

you don't pass it on, do you?

MR. BRENNER: Objection.

A That's not true.

Q (BY MR. ALLEN) Well, did you ever pass

on to doctors prior to October of 2007 that

undesirable alterations in lipids have been

observed with olanzapine use?

A No.

Q Okay. And you don't even know what the

word undesirable means.

A I'm not sure exactly what they're

referencing here. I mean, if it's true as to

what

Q When you say what they're referencing --

A -- what the package insert's referencing

as undesirable alterations.

Q That's Eli Lilly, right?

A It is.

Q Okay. All right. Now--

A I focus on the next paragraph, so --

Q You're focusing on what?

A No, I mean, I would just focus on the

Northern Lights Realtime & Repolting. Inc.
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A Yes.

Q And then that way the doctors can make a

better informed choice?

Q The details as contained in the warning?

A Right, but not that word, I guess, is

what I'm trying to --

Q And what you're telling us is:

Mr. Allen, I want you to clearly understand, I as

a sales representative will focus on the details

in the warning and I'll pass that along to the

doctors?

Is that yes?

Yes.

And the patients can get better

Uh-huh.A

Q

Q

A

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 information?

matter; isn't that what you're telling me?

A They do. I just was stumbling over the

words

18

19

20

21

22

23

24

25

A

Q

Q

A

Q

Yes.

And so the contents of the warning

Okay. That's fine.

-- of what the words mean, so --

I understand. You're just trying to

Northern Lights Realtime &. Reponing. lnc.
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Q You raised a good point and I'll be glad

to discuss that with you. But let me go back to

my last question. So what's said in the warning

does make a difference in what you hand out to

the physicians?

A Yes, the warnings are important.

Q Thank you. And it makes a difference in

what you hand out to the physicians?

MR. BRENNER: Objection; asked and

answered.

A Do I still have to --

Q (BY MR. ALLEN) Ma'am?

A I mean, I hand out whatever the

materials are at the current time. If it focuses

on the warning, you focus on the warning. If

it's -- you know, if it's efficacy, it's

efficacy.

Q So you look to Eli Lilly to give you the

best

A Absolutely. Uh-huh.

Q Okay. Have you ever heard the word fair

balance?

A Yes.

Q Can you tell the jury what that is?

Northern Lights Realtime & Reporting. Inc.
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my providers,A1

2 but it is in the warning section and we brought

3 that to their attention.

4 Q (BY MR. ALLEN) Are you -- isn't the

5 warning label -- I thought you said to me

6 earlier, you said it's up to the FDA. Do you

7 recall that?

8

9

A

Q

I do.

And so you've told me, I bet you, you

10 follow what the FDA says, right?

11

12

A

Q

I try to.

So if the FDA says, go give a warning,

13 you'll go give a warning?

Q So it's a big difference when

something's in the warning section, right?

MR. BRENNER: Objection.

that we go and proactively alert people, yes.

Q (BY MR. ALLEN) Yeah. You go alert

people, right?

14

15

16

17

18

19

20

21

22

23

24

25

A

A

A

Q

A

Q

Absolutely.

It's a big difference in terms of --

Uh-huh.

Is that a yes?

Yes.

So a warning is like an alert, is it

onhem LighlS Realtime" Reporting. Inc.
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please.

We're on the record. The time is

Here ends Tape No.2 in today's

deposition of Joey Eski, being taken on

February 29th, 2008. The time is approximately

3:57 p.m. We're off the record.

Stand by.

(Break. )

THE VIDEOGRAPHER: One moment,

approximately 4:11 p.m. on February 29th, 2008.

This is the beginning of Tape No. 3 in the

deposition of Joey Eski.

Q (BY MR. ALLEN) Okay, Ms. Eski. We're

back from our break.

A All right.

Q Do you know anything about the

first-generation antipsychotics?

A Yes.

1 not?

2 MR. BRENNER: Objection.

3 A I guess. I don't know.

4 Q Okay.

5 MR. ALLEN: We'll change tapes, I

6 think. Do you need to change tapes?

7 THE VIDEOGRAPHER: Yes, sir, I do.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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The Advtr5e Ructions section of the full Prucribfn!illnforrnltion for ZYPREXA Includes hyperglycemia IInfrtquentJ. glycosuria Unfr.quent).
di.betes mellitus IInfrtquent!. diabetic acidosis fnre), and ketosis IruII as well <IS pOSllntroducUon reports 01 diabetic coma.

I

• People with serious mentat illness are 2 to .4 times more
likely to develop diabetesf'

• There have been reports linking antipsychotics and certain
mood stabilizers with hyperglycemia since the 1950s."

But your patients are at an even
greater risk.

BENEFITS

hat risks do you associate with it?

tes is common.

What do you consider when
choosing medications?

What benefits do you associate
with ZYPREXAo (olanzapinel?



Study methodology

Studies included pati.rm aged 18 to &5 ~.rs. Wit!). di.g~ 01 $C.htzophrenil.
schllDphrenllafm-cflSOrder, sttllzOItf«tiVe cfrsordtr. or Itute bipolef m.nia.
Oiagoosis"Of tre.trntrrt-emet'9tnt diabetes w. bned on the cUnicaldiscrelion
of the Investigator. For lhis analysis. aU raodomiztd patients wert cons.id,red.

ZVPREXA.. hlioperido~Ttn. rond.mi;t<!. 6ouplo-bUnd l!Udies compared
Z"IPREXA (~ 10 20 mg/doyl,.lth hIloptrid<>l (II. 2D mgldoyl. Afte, !h. initial
6--week pNse. further double·blind observations Mtt eonduc:Ud klllowrng
uposure lor up 10 52 week$.

Compansons ,lso indudt • N~J*idol.--concrvUed study of 33 SObfecls r.ceiving
ZVPllEXA 11 mglclayl.

ZYPREXA lIS MpeI1doMI Ont ~wuk, double~blind study compartd ZYPREXA
Is to ZO mg/dayj with rispelidone 14 to 12 mgldl)'l.

ZVPRW .. 6holpn>t'" On. 41.....1<, double·blind study compa..6 lYPREXA
(5 10 20 mgl6a~ whn cfMlIjl"'ex 1;00 10 ZSlO mgldayl.



".8
CD

'"Q,...
o

Rates of diabetes were comparable for commonly prescribed psychotropics during
longer-term clinical trials.·

Incidence of diagnosed treatment~emergenl diabetes in longer head-ta-head schizophrenia and bipolar mania trials·

'''' ZVPREXA·'olanzapinel vs "aloperidol '''' ZYPREXA vs risperidone ''''3 11·yearl pooled studies 6·month study

• No,n Urn. of ....ulJr.
~ Mil" 11m. 01 u,osun I

i ~ lYPREXA... 1 monthJ: to ZYPRW WIS 5 month'l ~

to baloportdol. , moMlIs ! to "',trIOono,' mont"" !
i . hO!

" h ,~
~~ £-.- !: .-j; ~~ ~;

~; ° •

I 0.5% 0.6% 0.6% ! :
OJ Hh

"hi.,ldd.ln-lmu P.NS • rbpen6onlln.1/1Il71 PoOlS dN&pr04!II~l/1l31

• lYPREXA b.Slfl7l • rn>ftEXAlll'ol/1121 • ZYPREX.\\t!.Q/l251

r,;"N"rll'llol'fn.tGllOll~I'1dol~,OfIiYJ~"'ltI'IYWIlU~"·~lIPKbi·lnHnL

For tddillf)N1N~prWit IlIId ottMr ~III f""Tlblng C'O/lsidcrttiof'll ~ lYPREXA.. Nt Nl6t eM tn,,,,\1 PftKtitNrlt I""",,.cion.

The Adverse Ructions section of the full Prescribing lntormiltlon tor ZYPREXA Includu hyp.rgtyc.ml. lInfrequ.ntl, glycotiurIIUn'rtquenti.
dllbetu mellitus lInfrrquentl. dl.betlt acidosis Iritr.1. and ketosis (rar.1 as welt as postlntroduttlon reports 0' dl.betJt com•.



ZYPREXA ....s divalproex
11-monlh study

H••n tlm,.r "pOJun
10 ZYPREXA Wit , monthsi
t. dlnlpro,x, 4 month'

100

0.6% 0.6%

ZYPREXA'iS risperidone
6-month study

Hun tirM 01 "pOI\ln
to ZYPREXA WII S ,"onths;
10 r"ptrkl,,,., 4 month'

100

.n~ll'l-ll1Itll

• lYPREXA!I'loo:/I72!
P.NS

0.4% 0.5%

Hun Urn' 01 t1tpUlJrt

lolTPJl.EXA WI" monthll
I, hllop.rl4ol, 7 months

For wItty ..!otmIlion on MLoptf1dal ,.pwJd"., ord~....o tN I\"INIltKturvs' rwt9fCliw PKb9il \nur,..
For ~cfiuonM""" pltlIu.tId oth.,. mWUnt pl'ftcnl:irlg CONllfmtJlJlIf lot' ZYPREXA., _ iMide II'd III, IIAl Pr.1Cribht InlanNtion.

ZYPREXA' (olanzapinel vs haloperidol
J l1·yearl pooled studies

100

The Adverse Ruction) section 01 thl futt Prescribing Information for ZYPREXA Inetudes hype:rglyce:mll (Infreque:ntJ. glycosuria IInlrtque:ntl.
diabetes mellltu$ llnfrequentl. diabetic uldo$ls (rarel. and ketosis Irar'"eJ as wet! as poltlntroductlon r.pons of diabetic coml.

·~olln-II'UJl

• lYPREXA 1n.st921t

Incidence of diagnosed treatment-emergent diabetes in longer head·to-head schizophrenia and bipolar mania trials·

Rates of diabetes were comparable for commonly prescribed psychotropics during
longer-term clinical trials.*

• Ill... tm.l ....,. IIOlc=u~ ,,*,IiQUt 1I1..m....t. t1)Ql1"1( etlKlL F.5t....~w.eu_.
ncIIlklrm't'IH.



M2C8. obnzaplnt 32/1530. and nspe,;done 43/1598. Logl~IiC regressions were
used to estimate odds ratIOs lOR) of iI diaonosis at diabetes or use of iJOy diabtlIc:
medication il the l-year po~-initiation c~pared to pa:ients on typial antipsychotics;
controlling for .ge. gender. mental health comorbidilies, and -egioo.l dlfftrNlCes.
This analysis tabulated aU diabttes incidences during 1)"eilr subsequent to
antIpsychotic prescrbtion irrespectiw::lf duration of the tll!atment episode.

SernyJk Study
A4-mOl'1th ti:rospechve anal}'!is included 38.632 outpatients Usted in the Vetet"irs
Health Administration ditabase Wlt~ scnizliphrenia who were Iruted WIth typic.al
Of arypcal.ntlpsychotics. Using the Slme dilt.base. patients WIth il diagnosis
of diabetes mrw .lso Identified and used tc calculate the prev.Jlence of diabetes
mellitus "mong patienls receiving prescriptIons ror "nhp50ychotic agents. Of t~e
lolll number of p,,:ients Included in the study. 15.984 received typical neurotep.
and 22,648 ntcerved .typical neuroteptlcs: 1.207reteived clozapine: 10.970
olanzapme; 955 Quielaplnt: and 9.903 risperidone.

Janssen Health Plans StudY-
• r,e analysis depicted !'Iere IS of • subgroup cbserved for , mo'1lhs pnor 10 the

prest( ption olltle antipsychotIC 01 interest. Odds ratio for diabetes Significantly
ele'liJted vs untreated psychotic pa:ients lor olanzapme and typical antIpsychotic
groups. but not for ciozapine and n$pendone groups.

• In an .nal)'$l5 01 a sUbgroup that had been obserwd lor 6 months prior to the
presmption of the anttpsychotic: 01 Interest. estimated odds lor type 2 diabetes
per 12 months rwlauve to untreated psychotic petlents .....ert calculated by rais'
the monthly odds to lhe power 01 12 Results wert: rispendone 0.88. olanlap'
3.10. hlCJh·p:ltency convenllorats 213.t.ow·potency cooventionals 3.&6, and
Clolapll'lC 7.1.1..

AJanssen-sponsored analySIS of claims data for psychosis patients In-4,331 trea
3.061 untreatedl within 2 unspecified health plans encompassing 25 million lives.
PatIents reportIng pre·existing diabete& di,gnosls or c\anm tor antidiabetic
medication up 10 , 'l"lOnths prior to observation were ellcluded. Logistic regression
models compand lhe odds of di.betes based on exposure to eich 01 t~e

antipsychotic cilegories and olher explan.lory ~ariables. reporting nlsults as odds
ratio per month nlafv, 10 untrealed psychotic patlenu. Also reponed were odds
ratios 01 1.05 high·poten::y typlcats anc 1.06 tow·potency typicals. Characteristics
reponed for the grtlUp observed for 4 months prior to the antipsytholic treatment
episode of internt wtnt: Number 01 observed tre~tment episodes-dozapine 64.
olallzaplne 1.047. risperldone 1.368, high-potency typicalantipsychotics 1.376. ilnd
low-pote:lCY typiCiI anlfps)'1:hotics 480. Average duration of ertipsychotic trealment
eplsodes were: clozapine 6.8 months. olilf\Zapme 5.6 months. risperidone 6.6
months. high-potency typIcal antip~ythotics 6.7 months. and tow-potency typ'Ql
antipsyc.hotics 6.8 months. The Investigators dio not provide these details for the
subset observed luI' emonths prior 10 the antipsychotic treatment episode.

Ully Alt<.nc, PCS Study
• Incidence among aU patients combi"led on typICal antipsychoties WiS 1.6%

l307/19.7821
• HUiird retio WiS sign1ficinlly ,1M~ lor all tl'Ulment groups 'IS control

patients not receiving antipsychotic medications
A::·ynr retrospedrve. pharn\icoepidemiologic.al study 01 ~n inoeptndent
prutription claims dat.base lAdvanu: PeSI contiinmg O'tIer SO .,..llion members.
Pallents who had been pruaibed it diabetes mecicalicn at tiny point dunng the
12-month period prior to enrollment or who h~ been prescribed an antipsychotic
during the 6-month ptnod prior Ie enroHmen! we,", excluded. Diabetc:s mellitus
was tdentified by oral hypogtJCenl: or insulin prescription cl.litr's in both the study
and conlrolgroups. Patients in the antlpsychollC study group were prescribed a
smgle typlQl or atypical iilntips)'CmtK dunng tie 6 months of follow-up. Out of this
datiibne. 5 8 miWon patients reuiYlng a prescnplion mtdlQtion that was not an
antipsychotic. Sfrved ~ the reference group. Hazard ratio was determined by Cox
proportiona. hazard regression controlling for age. gender. find llCcounting lor t·me
to eYlnt Incidence of nEW antla~betic prtscriphon was halo~ndol1J318476.

thioridiline 6213133. dczapllle 7m? olanZl:line 194/13.863. quetlaplnt4014190.
and mpendo.,e '00120.633. Average duratlon of trutment with 3ntrpsychotic .
medltahons was' donpine 137 days. olanzapme 89 days. quellap,ne 89 days.
nsperidone 90 dcys. haloperidol 68 days. and thioricazllle 76 days.

J.nsnn auebec Medk.,.. Study
• P-value lor olanzapine vs rispendone haz.ard I1lho was not reponed by

the irwestigators
AJanSStn-.ponso,," anatYSls of pallents Identlfied from tne Ouebec Medicare
database between January 1997 Ind Oecemcer 1999. One cohon ccnsisted of
patlent5 who had at least 1 prescrlplicn for olanzlpine but not dOlap'nl dunng thaI
period In-19.1531 and thl other of pabtnts receiving rispendone but not olanzapine
or clozapine 1n-14.7921. Patients With a dIagnosis of diabllis or a prescription for
insuUn or an oral hypoglycemic ag.nl before beginn,ng antIpsychotic therapy were
excluded. New diabetes diagnoses after the first antlpsyc,ofic prescription were
tebulstad. Incidence 01 new d.abetes were olanzaplne 319/19,153 and risperldone
217/14,792. Cox proponlonal hazerd ratio adjusting lor age and gender was
cllculated and reported relative to rlsperidone group Curation of treatment
with ar,tipsychotic medicines was not reported by the investigators.

Ully IMS Study
• Odds ratIo for olannpine· and Npendone·treatecl pJtilnts was not significantly

different vs patients receiving typical .ntipsychotic medication
Aretrospectiw analysis 01 the IMS UleLink'" claims d.tabase identified patients
aged 18-65 mitilted an arltlp.sychotlC medicine between October IWo.nd Oecerrber
1998. The study Included onty paltents WIth nc Intipsvchotic use lor 6 months prior
and no dIagnosis of diabetes or receipt of any diabeti: medic.tion for 1~ar prior
fa antipsychotic: initiahon. OI;stM(f dlabetu incidenc:es were typical antipsycholi(.S

Study methodologies



• Con1tol91'011J1 illl.".,.... popIUllorl pI:I"'ll rtCIMrov p,.Kripdon. OCNr!hln .nl.lpt.~lIotic medintion..,
t 0,,1. Dillie. Uly R.M&rd'I UOorItoritI.
tConlrv1~ph~plbltM.'nol...cI~P,.KriJ;llonlformlpsythot.kmt41aIion.

I Ob"""'d nckhra I, til.~nu,. 01 pltlnll l,klng 11M ~llon 0: lnltrntwi\o """ 11ft
OIIMI 01 dlabttK m,WI"•• It doa no: cont~ tor pottntllU~ im~ll.tlors IUd! II poI1MN '!iIt
orou,.tIorIoltrwl,rMnl

1l~·~t~~':~·=.~~:'::':~~I~~J~~~~~41:
dro'Np d"b,tu in IN COtnp,lriaot\ group.

for 1IJll)' ItlfarrNlion on cIClUOptr\f, qun.pllll. or r&F"nd~. At: th, mtnIIIactl,lr.n' I'npldlvt ~.ctuIgthwu.
For ~drtbnfl ..ltlr prot&..,w ott.- ~I\l prucnOing COll"~IAllorl. for lYPREXo\ w.ln.tkM eM tMI'ull~lnfwtMlj'on•

The Advers. Ructions nellan of the full Prelcriblng Informiltion for ZYPREXA Includes hyperglyumla Unfr.qulnt). glyc:osurll IInfrequlntl,
diilbelu mellitus lInfrequ.nU, dlabellc addufs (ri"I. and ketosis (rar.l as well as postlntroductlon reports of dl.IMtlc: coml.

Findings from 5 epidemiological studies show no consistent differences
regardless of the agent studied.

• • •Incidence and odds ratios of developing diabetes during
treatment with anti psychotics.
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Important safety information

The most common u.:d'Mnt-em.rg",t actv.rw -wnt auodat~with
ZVPREXA'lolanzapinel in 6-week schizophrenia trials ys placebo WlS

somnolence 126%~ 15..1. Al50 obS(~ (lYPREXA. 't'5 placebol 'lWr8:

postural trtpOtension IS,- 15 2%1 akalhisia 15% Y5 1%1
dizziness 111% 't'5 '''I constipation 19% vs 3%1
~rsoralily di$order* IS,. vs ''''I weight ~aln 16" vs 1,*1

Th. mcst common lrntment..m.rg.nt adYIl"5' .....nt associated with lYPREXA
in placebo·controlled bipolar mania trials was somnolence' (359!1 'IS 13% ttlr
placebo) Also cbse_ IZVPREXA" p"",bel 'Nt,.,
dry mouth' 122't1l vs 7%1 dizzinesst 118% 'IS 6%1
dy>pepsla 111%" 5..1 ..then;,' 115%" 6..1
c:onslJpalion 111'" \IS S"'. lnauied appetite 16% 'IS 3%1
trtmor (6% 't$ 3%1

Transient asymptomatic etmttions of flepaUc transaminase

In plac.bo-controlled schizophrenia studies. clmicaUy sfg1iricanl ALT (SGpn'
elevations 123 times the upper Umit of the normall"ilngel were oJseMd in 2%
1612431 of pltitnls exposed to lYPREXA compared te none fO/1151 01 the ptiJcebo
pati.ilts. Non. of thes. patients experienced jaundice. Periodic assessmert
01 tranHminues Is. recommended in patients with significant hepalic disease.

No b&seUne ECG r-qulred

No difference in clinically 5lgnUicant CTc prolongellon with ZYPREXA compared
10 pLKebo In premat1leting c\iniallrials.
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Cnhostatic hypoten$ion
In premarkellng trials of oral ZYPREXA. some patients may "ave rxperienced
orthosta:ic hypotension iSsoci;ted wfth dJuiness'; tichycardia' ; ~nd in some
caSH, syncope: 115/2500. 0.6%1.

Low po1ential for drug Interactions
Coadmini5tration of diazepam or ethanel WIth lYPREXA may p::ltentiatt orthostatlt
hypotension. lower dose5 of lYPREXA should be considered in patients receiving
concomilanltherapywith f1UYOxamine.

Tardive dysklntsia-as with ill antipsychotic medications. prescribing should be
consislent with the need to minimize the risk 01 TO. If Its signs and symp10ms
appear. discontinuation should be considered.

SellurlS-OC:Cur~ infrequfnlly In premarketing clinical tnals (2212500. 0.9%1.
Confounding factors may havt contributed to many of these occurrenCI!$. lYPR
should be used cautiously in patienls; wrth a his;tory of seizUf'15 or with conditi
that lower the seizufl' threshold.

• COSTART lerm lor na~","lI'j«tiontb&I betoroior.
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Important safety Information

The most common trN~tnt ••rtMrv.nt idYtru I'Vent assodated with
lYPREXA-lolat'llipinel in i.-week sthizophrenl! trials V5 placebo was
somootence (24% 'IS 15%). Also observed (lYPREXA vs plicebol were·
postural !'rtpotension (51ft. vs 2%1 ~kathi51a IS,. YS 1%1
dtZZJn~ 111~ 'IS '''I constipation!R. Vi 3%1
personalrty dGorder- l~ 'is 4~) W'tight gain 16-. V5 1%1

The most common treatmenl·eme'9,nt iaverst evenl associated with lYPREXA
in placebo~trol~d bipclar mania trials was somnolence'IJS' \IS 13% for
p.Kebol. Also observed IZVPREXA vs placebo) were
dry mouth' 122% vs 7%1 dizziness' 08% \IS 6%1
dyspepsia (11~ YS 5'" lslhema' 115'4 V5 S"'1
constipation 111" 'IS 5~1 iF'ICreased ipoetite ('''It'S 3%1
tremor {6% \IS 3"'1

Translent. asymptomaUc .levation. of hep.iltic t~nHmlnilSe

In placebo-conlroU..d schizoph~ia studies. dinically significant AlT (SGPTI
elevatIOnS~ times the upper limit of the normal rangel were obsetved in 2%
1612431 of patients expo~ed to lYPREXA compared to none :011151 of the place~o

patients. Ncne of the5t patients eJ:p!rienced jaundice. Periodic assessment
0: tri~minaslSis nK'ommendec in palients with significant hepatic disease.

No bu.tine ECG ~uirtd

No difference In climcaUy significant OTe protoogattcn with ZYPREXA ccmpared
to placebo in Jremarketing cUNcal trials.
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Orthostatic: hypotension
In premal"keting trials or oral lYPREXA. some patients l'l"Iay have expenenced
ortnostatlc hypotension associated wilh dizzinessl; tachycardia'; and in some
cues, S'/l'lCope 11512.Soo. 0.0"41.

Low pot.nt~1 tor dJ'\lg interKtions
Coadministration of diazepam or ethanol with ZYPREXA may pote1tiate orthostatic
hypotension. Lower doses of ZYPREXA should be considertd in patients receivirg
conCJmitant therapy With fllM>xamine.

Tardive dyskinesia-as with aU antipsychotic med'cations. prescribing should be
consistent WIth the need to minimize the risk of TO. If its Sig1S and sym~loms

appear. discontinuation sheuld be considertd.

Selzunts-cccurred infrequently in premarketing clinical tria15 122/2500. 0.9%:.
Confounding 'a:lors may have contributed to many of these occurrtnces. lYPR
should be used cautiously in patients WIth a history 01 seizures or ....ith conditio
thai tcr...-er lhe seiZ\l1"e th,",shold.
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bl I f tl t r ZYPREXA Inc::tudu hyperglycemia (Infrequent). glycosuria (lnlrequlnt/,
The Advers. Reactions sec lion of the full Prestrl "g n arm. on 0 I tl u postlntroductlon reports of dl.bttlc com•.

diabetes mellitus (fnfnqventl, dl.betlc .cidosls [rlre), and kelosls (rare u Wt

10' Have a history of gestational

diabetes or delivered a baby

weighing >9 lbs.

10' Have a previous history of

glucose intolerance.

10' Are hypertensive.10' Are African American,

Native American,

Asian American/Pacific Islander,

or Hispanic.

10' Are 45 years of age or older.

10' Have a body mass index ~25 kg/m'.

10' Have dyslipidemia.

10' Do not get enough exercise.



• Diabetes is common. and people with serious mental illness are at an even greater risk

• Among ~atie.nts treated with different antipsychotics. clinical trial and epidemiological

ta show no consistent differences in rates of diabetes

ssess patients for risk factors of diabetes, irrespective of which psychotropic

is prescribed

reatment selection should be based on the patient's underlying psychiatric condition

and the overall risk/benefit profile of the medication

Th. Adnr•• Reacllons section of the fuU Prucrlbln; Information for ZYPREXA Inetudes hyperglycemia IInfr.qulnt). glycosuria IInfrequentl.
dlabele. mellitus Unfrequentl. diabetic acidosis !rilr.l. ilnd ketosl, (rare) as Wtlt IS posllnlroductlon reports of diabetic coma.
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occurrence.

A Yep.

Q

Q Ma'am?

A Yes, I see it.

Q Had there ever been a hyperlipidemia

warning before?

A A warning?

Q Yes, ma'am.

A No.

Q Tell the jury the difference between a

warning and an adverse reaction.

A Typically it's the rate of incidence, as

I understand it, and a likelihood of the

was at higher risk for --

Q That

categories -- persons with diabetes and/or

hyperglycemia were at an increased risk of

developing hyperglycemia if they were placed on

Zyprexa. Had you ever learned that prior to

October of 2007?

A No, I had not.

Q Thank you. Now, ma'am, we also have a

hyperlipidemia warning.

Do you see that?

2
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understanding as a sales representative for Eli

14 Lilly?

4 Q A warning is a more severe rate of

5 incidence and a more likelihood; is that correct?

6 MR. BRENNER: Object to the form.

.....211

as I understand.

Is that a yes?

Yes, as I understand.

And how long have you had that

As I

(BY MR. ALLEN) As you understand?

Uh-huh.

Q

A

Q

A

Q

A

7

8

9

10

11

12

15 A The entire time I've worked for the

16 company.

A Uh-huh.

Q Is that a yes?

A Yes.

Q So you have clearly understood that

there was a distinction in that label and you

were trained that there was a distinction in the

label between a warning and an adverse reaction,

17

18

19

20

21

22

23

24

Q Since 1998, right?

25 ; I true?
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MR. BRENNER: Object to the form.

Q (BY MR. ALLEN) Ma'am?

A Yes.

Q Okay. Now, prior to the 2007 label

change, you've testified there was no warning of

hyperlipidemia; is that right?

Q And that distinction was important to

you in regard both to severity and the rate of

incidence of the listed side effect, right?

A Say it again. Sorry, I wasn't

Q Yes. The difference between a warning

and the adverse reaction -- the difference was

the severity and the frequency of the rate of the

side effect; is that right?

A Yes.

Q Thank you. And that was consistent with

your training?

A Yes.

Q And if anybody had asked you that, not

just me up until today, from 1998 to 2008, that's

what you'd testify or say?

A Yes.

....212

Yes.

A

Q

A
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12 your discussions, isn't it?

A Yes.

Pogc270

Sure.

(BY MR. ALLEN) And it's going to change

And it's going to change what

Sure.

If the warning is different, as you've

that's significant, isn't it?

Uh-huh.

MR. BRENNER: Objection.

(BY MR. ALLEN) Is that yes? Is that

If the warning is different

It's significant, isn't it?

I mean, we're going to communicate it.

Q

Q

A

A

A

Q

told us,

A

Q

yes?

A

Q

A

form.

Q Because it's going to change your agenda

when you go meet with doctors, right?

MR. BRENNER: Objection to the

Is that

Yes.

Q So a package insert change is

significant, is it not?
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IN THE SUPERIOR COURT FOR THE STATE OFACIwtc~~

THIRD JUDICIAL DISTRICT AT A CHORAGE ~

TATE OF ALASKA,
Case 0.3A -06-5630 CI

PlaintifT.

v.

ELI LILLY A D COMPANY,

Defendant.

RESPO SE TO STATE'S
ADDITIONAL SUBMI SION OF

EXHIBITS TO BE
PRE-ADMITTED FOR USE

DURING OPENING STATEMENT

On March 3, 2008, the Slale of Alaska ("the State") identified eighteen additional

exhibits and deposilion designalions to be pre-admitted for usc during Opening Slalements. In

response, Eli Lilly and Company ("Lilly") submits this supplement to its previously filed Motion

to Rule on Before-Trial Admission of the Slate's "Pre-Admit" List.

The following chart lists the tate's newly idenlified "pre-admil" exhibits. The

first column, titled "Trialx#," is a list of the State's "pre-admit" list, sorted in numerical order.

The second column delineates the bases for Lilly's objeelions 10 each document.

Trialx# Objections

I 5913 No! Relevant (Alaska R. Evid. 401, 402) 10 Labeling
Claims
M.I.L. regarding Other Lilly Litigation; Profits and
Price
Prejudicial, Confusing. Waste of Time (Alaska R.
Evid.403)

2 10014 Ilearsay; agree to admit notice

I Document 10014 was identified in the index acc:ompan)ing the binderthat the tale produced yesterday
10 Lilly. but a document 10014 was nOI included in the binder



4

6

7

9

10037

10039

10092

10093

10100

10147

10156

M.I.L. regarding ProfilS, Price. and el Worth .
ot Relevant (Alaska R. Evid. 401, 402) 10 Labeling

Claims
Prejudicial, Confusing, Wasle ofTime (Alaska R.

Evid.403)
Hearsay (Alaska R. Evid. 80 I. 802)

M.I.L. regarding Profils, Price, and Nel Worth .
Not Relevant (Alaska R. Evid. 401, 402) to Labeling

Claims
Prejudicial, Confusing, Waste ofTimc (Alaska R.

Evid.403)
Hearsay (Alaska R. Evid. 801, 802)

Not Relevant (Alaska R. Evid. 401, 402) to Labeling
Claims: Lilly promotional material: safety
information dictated by "fair balance" mandated by

fcderallaw
Prejudicial, Confusing, Waste ofTime (Alaska R.

Evid.403)

Not Relevant (Alaska R. Evid. 401, 402) to Labeling
Claims: Lilly promotional material; safety
informalion dictated by "fair balance" mandated by
federal law;
Prcjudicial, Confusing, Waste of Time (Alaska R.
Evid.403)

Lilly objects to the introduction of any call note not
identified in the tatc's Supplemental Responses to
Lilly's 4th et of Interrogatories.

ot Relevant (Alaska R. Evid. 401, 402) to Labeling
Claims
Hearsay (Alaska R. Evid. 801, 802)
Prejudicial. Confusing, Waste ofTime (Alaska R.
E\ id. 403)

Hearsay; agree to admit - notice

Hearsay; agree to admit - nOlice

1 The tale originally designated exhibit 10198, but durin a meet·and· fI .
for the St8te noted that it would withdmw exhibit 10198 and sUbst~ute a 2 :o\~r .yesterday eventng. counsel
A for the Coun's considennion. p ge 0 ex lblt 10100, attached as Exhibit

-2-



10 10157

1\ 10\58

12 10159

\3 Eski Exhibit 8

14 Joey Eski Deposition Excerpts

IS Jack Jordan Deposition Excerpts

16 Denice Torres Deposition
Excerpts

17 John Leehleiter Deposition
Exee ts

18 Video Excerpt of Viva Zyprexa
Presentation

lIearsay; agree to admit - nOlice

Hearsay; agree to admil- notice; M.I.L. Recent
Regulatory; M.I.L. re: .Y. Times Anicle.

lIearsay; agree to admit - notice

See Motion to Preclude Testimony of Joey Eski from
Trial Phase One or Protective Order Regarding Her
Trial Testimony med March 3. 2008

ot Relevant (Alaska R. Evid. 401, 402) to Labeling
Claims
Hearsay (Alaska R. Evid. 801, 802)
Prejudicial, Confusing, Waste ofTime (Alaska R.
Evid.403)

See Motion to Preclude Testimony of Joey Eski from
Trial Phase One or Protcctive Order Regarding lIer
Trial Testimony
Objections to Form made throughoul.

Agree to admit

Agree to admit

Agree to admit

Not Relevant (Alaska R. Evid. 401, 402) to Labeling
Claims: Internal sales representative training material
Prejudicial, Confusing, Waste ofTime (Alaska R.
Evid.403)

-3-



DATED this 4th day of March, 2008.

Attorneys for Defendant

PEPPER HAMILTO LLP
Nina M. Gussack, admitted pro hac vice
George A. Lehner, admitted pro hac vice
John F. Brenner, admitted pro hac vice
3000 Two Logan Square
Philadelphia, PA 19103-2799
(215) 981-4618

LANEP~LL

By: f~....,,~r-.rI.~/''----
Brewster H.lamie
ASBA 0.84111
Andrea E. Girolarno-Welp,
ASBA o. 0211044
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Absolutely.

So it's a big difference whenQ

A

Q (BY MR. ALLEN) Are you -- isn't the

warning label -- I thought you said to me

earlier, you said it's up to the FDA. Do you

A It wasn't a surprise to my providers,

but it is in the warning section and we brought

that to their attention.

that?

A I do.

Q And so you've told me, I bet you, you

what the FDA says, right?

11 A I try to.

12 Q So if the FDA says, go give a warning,

you'll go give a warning?

14

15

2

3

4

5

16 something's in the warning section, right?

19 that we go and proactively alert people, yes.

20 Q (BY MR. ALLEN) Yeah. You go alert

21 people, right?

17

18

22

23

24

25

A

A

Q

A

Q

MR. BRENNER: Objection.

It's a big difference in terms of --

Uh-huh.

Is that a yes?

Yes.

So a warning is like an alert, is it

Nonhero Lights Realtime & Reportiog, Inc.
(907) 337-2221
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