






• In discussing the intrusivity of antipsychotic drugs, the Court
specifically relied on Riggills v. Nevada,9oo.1f] for the proposi­
tion that such drugs "are literally intended to alter the
mind."992.11

Limiting its opmlOn to non-emergency situations,9oo.lo the
Court, relying on the Alaska Constitution, one that offers
"more protection" of due process and privacy interests than
does the US Constitution;9o.13 found the right to refuse to be
"fundamental," a right that could be overridden only when the
state showed a "compelling state interest" where "no less
intrusiye alternative" existed.9oo.14

In endorsing a judicial review of a patient's best interests in
a non-emergency situation, the Court stressed "the inherent
risk of procedural unfairness that inevitably arises when a
public treatment facility possesses unreviewable power to
determine its own patients' best interests," and the "unavoid­
able tensions between institntional pressures and individual
best interests that can arise in this setting."99o.l5

In the judicial hearing to determine, whether the right to refuse
could be overridden, the Court endorsed the "clear and con­
vincitig" evidence standard."92.'6

And, perhaps, of greatest interest, the Court explicitly rejected
the state's argument that cases such as Sell, Riggills, and
Washillgton v. Hmper,992.17 should be the source of its deci­
sion. 1t stated, in what is probably the most comprehensive
explication of why a state court might not apply the federal
forensic cases to a civil matter;

The federal cases cited by [the state] have little value here
because prisoners' rights differ markedly from the rights of
civilly com,mitted mental patients. The prisoners involved in
most of those c'ases had greatly diminished liberty interests
because they had been convicted and' incarcerated for criminal
offenses, not because they were mentally ill. Further, in all
of those prisoner cases-even Sell v. United States, which
involved a mentally ill prisoner awaiting trial-the extraordi­
nary security risks inherent in managing incarcerated criminal
defendants greatly increased the strength of the government's
administrative and institutional interests in providing mentally

. ill prisoners with medical treatment ... Here, [the state] has
never asserted that Myers posed an imminent threat of danger
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to any of [the facility's] patients or staff, and it has never
suggested that its institutional or administrative interests
compelled it to treat her with psychotropic drugs.992. I '

Given the detail with which Myers distinguishes Sell and the other
cases involving forensic patients, and given the fact that it makes no
distinction for the purposes of legal analysis between the first and
second-generation antipsychotic drugs, it can reasonably be expected
that it will be relied on by lawyers representing patients in state courts
in other jurisdictions in the coming years.

",., 138 P.3d 238 (Alaska 2006).
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§ 3B-7.2e Narrow readings of the right to refuse
treatment
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second paragraph of footnote:
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